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PREFACE TO THE FIFTH EDITION. 


Once more • ’ ’ .... 

for the kind palroni^jc the\ 
which ha«i ‘wn the light of 

In preparing this edition I hi^c not merely contented mj*self 
witli adding the new rulings but ha\e made a searching scrutiny 
into the cases in the light of the amendments, and I can 
humbly assure the lawjcrs and Judges that if they carefully 
stud> this work the\ wall not fall into the error, (which they 
frrquentlj do. as is cxidcnt from numerous reported cases) 
of citing and followang the old rulings which has c been super- 
seded b) the \mendmcnts of 1923 and later jears 

\s time rolls on the effects of these amendments are being 
perceiscd and commented on bj High Court Judges But un- 
fortunatclj those amendments base not been able to do away 
with the conflicts of rulings which still ovist under almost every 


of the law is judicial opinion so much dmded Some of those 
conflicts have been «ct at rest by the 1923 amendments, but 
still there is enough work left for the Legislature To attempt 
to rrconciJe these conflicts is a hopeless task for the commentator, 
and I have merely pointed out the differences 

To make the book accessible to every lawyer, the pnee has 
l>cen much reduced but I haic not on that accottnt reduced the 
volume of ike look On the other hand, 300 new rulings have 
been added To reduce the^bulk of the book and to make it 
handy, it has been pnntcd ’in thinner paper and in slightly 
smaller types * 

Lastly, the case law lias been brought down to Jfay 1926 
Parallel references have been given, as far as possible, to the 
Cnmmal Law Journal and the All India Reporter 
yth July, 1926 B B MITRA 


PREFACE TO THE FOURTH EDITION. 

In bnnging out the fourth edition of this book, the author 
bees to convey lus heartfelt thanks to the legal profession for 
fbeir kind appreciation of this humble work, which is passing 
through three successive editions within the space of barel 
two years. 
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In this edition the Notes have been numbered throughout 
and the references in the Index and Table of Cases are given 
to the numbers of Notes and not to the numbers of pages 
jst June ig'’5 B B MITRA. 


PRFFACE TO THE THIRD EDITION 

The second edition of this work having been exhausted with 
in the short space of 5 months the present edition is issued after 
a careful revision of the whole book and addition of the recent 
rulings bnngmg the case law down to the end of 1923 

20th rebrunry B B MITRA 


PREFACE TO THE SECOND EDITION 

Smee Hie publication of the first edition of this work in 1920 
the Criminal PrKcdurc Code has undergone a salutary change 
by the posing of not less than seven amending Acts The eaV 
liwt of these is the Election Offences and Inquiries Act XXXTV 
of 1920 which however does nothing more than add 
to see 196 of this Code and certain sections S fi?. t S r j 
LtytE .0 .71 I, to Schedule I, "xhT'S ?s' Se' Lilt 
Of 1922 which adds a few sec 
r amendments of 1923 do not 
e passing reference they are 
A\ of 1923) which introduces 

lA iicv,i A V iiir»h«. A ■‘djan Penal Code into Schedule 

ivliidi amends the dctat.l^TlSr''''i„^ '9^^ 

thcCr P C Second Amendment Act XXXVir of '* 1“"'' 
amends secs 364 3S8 and “fe ^XXVII of 1923 uhich 

M “he Cn'nu"H\^i:TrS;"Lrt'"Am'il! T 

Vnoiin as the Racial Distinctions AcH aram r ^9^3, (P°P“Iarly 

Ci^e \mendmcnt Act Will ot loaa Procedure 

suit ot a compromise betneen the re- 

pomtcil in 1921 to amondSt^m o' Committee ap 

diflercutialed Ictiiceu EntSS^ 

in cnminal Inals and nrocSL subjects 

an 1 Hurd class Magistnitc7^,;?|-. .^■“b'Wies of second 


a jury 


“* s>uujects to claim 



1 ia:.l \CC 


bcfon a Distnct Magistratt their cvcmption from security 
proa“cdings the lower «cale of punishment, the more extensive 
nghts of appcnl — all these pn\ilegcs ha\e now been taken away 
though certain incquilitica are <ttill retained under the present 
Code The amendment^ lia\c been dulj noticed in this book 
not only b} reference to the Statement of Objects and Reasons 
of the IBiU, but also to the Report of the Racial Distinctions 
Committee 

The Amendment Act Will of 1923 lias got a long history 
behind it The kernel of the Act was a Bill prepared m 1914, 
m w hich three-fourths of the present amendments w ere contained 
This Bill was referred toasmall Committee (known as the Lowndes 
Committee) m 1916, which submitted its Report at the end of 
the same >ear, but owing to the interposition of the war, further 
consideration on the Bill was postponed Meanwhile, sugges- 


and was referred to a Joint Committee which submitted its 
Report in 1922 This Bill, with various alterations, ultimately 
passed mto law 

Trom this it is evident that neither the Bill of 1921 nor the 
Report of the Joint Committee of 1922 gives the whole history 
of the amendments . m order to understand the Objects and 
Reasons, one has also to consult the earlier Bill of 19x4 and the 
Report of 1916 Tiie editor has therefore spared no pains to 
trace each amendment to the original Bill and Report, in order 
to elucidate the lawyer as to the reasons of the particular amend- 
ni{ ■ • * ’ ’ 

cu 
to 

speeches have been cited where necessary All the rulings 
modified or overruled by the amendments have been duly 
noticed The amendments have been shown in italics, and 
where a section or subsection has been matenally amended, it 
has been printed in ■parallel cdmins, the left liand column 
representing the old Act, and the nght hand column giving 
the new 

The citations have been brought down to the present year, 
and, as in the previous edition, the notes hav e been supplemented 
by extracts from Police Codes and Manuals., and by Rules, 
Notifications, and Circulars 

2olh August, igs3 


B B MITR/\. 



ABBREVIATIONS 


\ ^ K 
M! 

A L J 
\ V. N 
D L R 
Bom 

B H C R * 

Botn I* R 
Bui 1 J 
Bur 1 H 
Bur L T 
Bui & R 
Cal 

C L ] 

C I K 
C \\ N 
C P L R • 

Cr L j 
Ind Cas 
Ind Jm 
L B R 
L 

Lah 

Lah L J 
Mad 

Mad Jut 
M 11 C K 
M I J 
M L T 
M V\ N 
N 1 3 
^ L U 

N M r 11 C R 

o c 

O L 3 

O b C 

O M N 
Bat 

V I J 

V U T 

V I M 

V I U 

tr R • 

tl» B 1< • 
RatanUI 
S 1 K 
\ B U 
Weir 
\V If 


Ml India Reporter . ^ , c 

Indian Law Reports. Allahabad Senes 

Allahabad Law Journal 

Allahabad Weekly Notes 

Bengal Law Reports 

Indian Law Reports Bombay Senes 

Bombay High Court Reports 

Bombay Lan Reporter 

Burma Law Journal 

Batina Law Reports 

Burma Law Times 

Burma Sessions Reports 

Indian Law Reports Calcutta Series 

Calcutta Law Journal 

Calcutta Lan Refxnrts 

Calcutta Weekly Notes 

Central I ronnees Lan Reports 

Cnminal Lav, Journal oC India 

Indian Cases 

Indian Junst 

Loner Burraa Rulings 

Lav. MecUy (Madras) 

Indian Law Reports Lahore Series 
Lahore Lan Journal 
Indian Law Reports Madras Senes 
Madras Junst 

Madras High Court Repoits 
Madras lan Journal 
Madras Lan Times 
Madras Weekly Notes 
Nagpur Lan Journal 
Nagpur Law Reports 

Nonh West Provinces High Court Reports 
Oudh Cases 
OudhLan Journal 
Oudh Sessions Cases 
Oudh Weekly Notes 
Indian I aw Reports I -vtna bencs 
I atna Law Jounial 
Patna Lan Fimes 
Patna Law Weekly 
Punjab Law Reporter 
I unjab Record 
^njab Weekly Reporter 

^i^LawH^^r^^ Cnminal Cnses (Bombay) 
IJppcr Bunna Rulings 
\v Rulings (M-idras) 

WwkU Reporter (Calcutta) 


(Calcutta) 

u‘on?'Th"'p“iVuSa”“.;' a,., l<,po,t,h.,o d,flcr„t pap 
paees ul thnr Criminal pi rtI?M this book should be read 


X-Poncr >l,a 

^ S inu not 1 ,% the pages on which they a 


COSTLMS 


VII 


CONTENTS 

PARTI 


\ 

PRCLDnffABV 
flUlTTR I 

I Short Ulle Commcncemfnt Pxtent 
Jitf'ralft) 

3 Hrffrcnctt to Code of Cntninal l*roctdure and other repealed 

enactments Fapressians m former Acts 

4 Defttubans Words refcrtinR to Acts Wortli to hate same 

meaning; as in Indian IVnal Code 

5 Trial of offences under I*cnal Code Tnal of offencci. against 

other la^es 


PART II 

COBSmtmOH ahd powebs op criminal courts 
AND OPnOES 


CIl NFrUK II 

Ot Tiic cossriruTiON or CKtsu^AL Courts avo Ortic&s 
i — Classes of Crtmnal Courts 
0 Classes of Criminal Courts 

B — Temlorial Divisions 

7 bcss 

dis « 

8 row 

sions maintained 


C — Courts aud OJ^e-rs atdstde tMe Prtssdeaty loavis 

•) Court of Session 

10 Distnet Magistrate 

1 1 Officers temporarily succtcdini, to vacancies in office of District 

Magistrate 

1' Subordinate Magistrates Local limits of their junsdictioii 
13 Power to put Magistrates in charge of sub diMsion Delegation 
of powers to Distnct Magistrate 
>4 Special Magistrates 

13 Denches of Magistrates Powers exercisable by Gcnch in absence 
of spcaal direction ^ 

16 Powers to frame rules for guidance of Denches 



THE CODE or CRIMNAI PROCEPtiRE. 


Subordination of Magistrates and Bencbes to District Atagislratc 
to Sob divisional Magistrate Subordination of Assistant 
Sessions Judges to Sessions Judge 


D— CouHs of Prestdency MagtSlralfS 

i8 Appointment of Prcsidcncj Magistratcb 
It) Benches 

20 Local limits of jurisdiction 

21 Chief Presidency Magistrates 


E — Justices of the Peace 

32 Justice of the Peace for the Mufassil 
23 iRepealed] 

H {RepeaUd\ 

25 Ex offuio Justice of the Ptace 

F — SuifiCRSioM Itemoial 

2O Suspension and removal of Judges and Magistrates 
37 Suspension and removal of Justices of the Peace 


CHAPTER HI 
Powers of Courts 

^ A —Description ej Offenas cogm.able each Cotirf 

28 Offences under Penal Code 
30 Offences under other laws 

zqK Tnat of Furopeau British subjects by second and thxrd class 
Magistrates 

39B Juncaiction in the cos* of fiaemles 
30 Offences not punishaWc with death 


i?,— ■ 
I 3' 

32 


■Sentences uhick may be passed by Courts of various Classes 

, es maj pass 

nt in default of 


isriiun suvjecis ' ^‘"-opean 

I Sentence in cases of conviction of scixraf offences at one trial 
Maximum term ol pumshment " 

C— Ordinary and AddtUonal Foaerj 

^ Magisttates 

7 AdditiOTd powers confcirable on Mamstrates 
S control of Biitnct Maguitrates tm^ngSiwcr 

D^Cmfermenl. Coiit,uaa»i^e and Cancellation of Powers 
9 Ifode of conferring pnwera 



CONTTNTS 


x\ 


PARTHI 

GENERAL PROVISIONS 


tUMTHl 1\ 

Of \id and IsroRMAtioN to the Magistratls tiil I’ouct 
AND Persons Making Arrests 
4. Public when to assist Magistrates and Police 

Aid to person other than poltce-oilicer crecuting warrant 

44 Public to (n>e information of certain offences 

45 Village headmen, accountants landholders and others bound to 

report certain matters Appointment of Mllagc-headmen by 
District Magistrate in certain cases for purposes of this section 


CHAPTCR \ 

Of Arrest escafe and Retaking 
A — Arrest generally 

4O Arrest how. made Resisting endeavour to arrest 

47 Search of place entered by person sought to be arrested 

48 Procedure when ingress not obtainable Breaking open zanana 

49 Power to break open doors and windows for purposes of hhera 

tion 

50 No uonecessar) restraint 
31 Search of arrested persons 
3* Mode of searching women 

33 Power to seize offensive weapons 

D — irrest leifAonf Warrant 

34 AMten police ma) arrest without warrant 
53 Arrest of vagabonds habitual robbers etc 

3O Procedure when police officer deputes subordinate to arrest 
without warrant 

57 Refusa 

58 Pursuit 

59 Arrest 

00 Person 

of police station 

01 Person arrested not to be detained more than t«cnt} four hours 


66 Power on escape to pursue and retake 

67 Provisions of sections 47 48 and 49 to applj to arrest under 

section 66 ^ 


CHAPTER VI 

Of Pkocisscs to cowpbl Appearance 
4 — Su nmons 

08 I orm of summons Summons by whom served 

09 Summons how served Signature of receipt for summons 



THE CODE OF CRIMINAL FROCEDORE. 


70 Service when person summoned cannot be found 

71 Procedure when service cannot be effected as before provided 

72 Service on servant of Government or of Kailway Companv. 

71 Service of summons outside local limits 

74 Proof of service in such cases and when serving officer not pre- 

sent 

' B — Warrant of Arrest 

75 Form of warrant of arrest Continuance of warrant of arrest 

76 Court may direct security to be taLcn Recognizance to be 

forward^ 

77. Warrants to whom directed Warrants to several persons 

78 Warrant may be directed to landholders etc 

79 Warrant directed to police-officer 

80 Nobfication of substance of warrant 

81 Persons arrested to be brought before Court without dcia) 

82 ^\here warrant ma> be executed 

83 Warrant forwarded for e'cecutioii outside jurisdiction 

84 Warrant directed to police-officer for execution outside juris 

diction 

85 Procedure on arrest of person against whom warrant issued 
80 Procedure by Magistrate before whom person arrested is brought 

C —ProehmatiOH and Attaehnienl 

87 Proclamation for person absconding 
83 Attachment of property of person absconding 
89 Restorauon of attached propertj 

D — Rules regarding Processes 

00 Issue of warrant in lieu of or in addition to, summons 

01 Power to take bond for appearance 

9Z Arrest on breach of bond for appearance 
93 Provisions of this Chapter gcncrallv applicable to summonses 
and warrants of arrest 


CHAPTER \T1 

Of Processes to compel the Prodlctios of Documents 
AND OTHER MOVEABLE PROPERTY. AND FOR THE DIS- 
COVERY OF Persons wrongfully confined 


A —Summons to produce 

94 Summons to produce document or other thin" 

95 Procedure as to letters and telegrams “ 


P — Search ivarraiifs 
^^hcn search warrant mav be issued 
Power to restrict warrant 

•“ “»*»“> property. 

bc'ond junsdiction 

Power to declare certain publications forfut«t * 

search warrants for the same ««ted. and to issue 

WB- App!,ci.™ to II, -h Coort to tot toitdo order of lorioitorc 


96 


')0^ 



COSTLNTS 


XI 


«>tC Ilfannc b% bi'caal Bench 

»eil> Order of Spoaal Uencli setUnfi aside for/cilnrc 

<>7l I sndence to pro%c nature or tendency of newsjnpcrs 

fnF lYocedure m HiRh Court 

ooG JurtsdicUon barred 

C — £>iifo rn cf l*n$ont tirojigfully Confined 

100 Search for persons wronRfallx confined 

D General Proimons refahttg to Searches 

101 Direction etc of search warrants 

10* Persons m charge of closed place to allow search 

103 Search to be made in presence of witnesses Occupant of place 

searched ma% attend 

r — t/isce//<iMeoMJ 

104 Power to impound documents etc produced 

105 Magistrate ma> direct search in liis presence 


PART IV. 

PREVENTION OF OFFENCES 
CltAPTER VIII 

Of SECumrt for keeping the Pbace and por good 
Dehavoor 

A — Security for keefitng the Peace on Convtction 
luo Neconty lot keeping the peace on conviclion 
B — Security for keeping the Peace »« e^her Cases and Security for 
Good Behaviour 

107 Secunty for keeping the peace in other cases Procedure of 

Magistrate not empowered to act under subsection (z) 

108 Secunty for good behaviour from persons disseminating seditious 

matter 

109 Secunty for good behaviour from vagrants and suspected persons 
no Security for good behaviour from habitual offenders 

in IKepealed] 

iiz Order to be made 

113 Procedure in respect of person present in Court 

1 14 Summons or warrant in case of person not so present 

115 Copy of order under section ns to accompany summons or 

warrant 

110 Power to dispense with personal attendance 

117 Inquiry as to truth of information 

1 18 Order to give security 

110 Discharge of person informed against 

C — Proceedings I'l all Cases subsequent to Order to furnish Securily 
ISO Commencement of penod for which secunty is required 
isr Contents of bond 
IS. power to reject sureties 



THE CODE or CRl'tlVAt PROCEDURL 


Xll 


i’3 Impn^nment in default of secant) Proccedini,^ when to 

laid before High lourt or Court of Session Kind of impnson 
iiient 

i_4 Power to release persons imprisoned for failing to give sccunt) 

1 »5 Power of Distnct Magiatritc to cancel ani bond lor keeping tin. 

peace or good behaviour 
lid Discharge of sureties 
I26\ Secuttty f r tmtxpirtd period of laid 


CHAPTER IX 
Cnlawful Assembues 

i''7 Asscmpl) to disperse on command of Magistrate or police officer 
128 Use of civil force to disperse 
120 Use of militarv force 

130 Duty of officer commanding troops required b) Magistrate to 

disperse assembly 

131 Power of commissioned military officers to disperse assemb!) 
T32 Protection against prosecution for acts done under tlus Chapter 


Mt 

14* 

143 


CHAPTER \ 

Public Nutsshccs 

Condtttonal order for remopol of nutsanef 
Service or notification of order 

Person to whom order is addressed to obey or sho s cause or 
claim jury 

Consequence of his failing to do so 
Procedure where he appears to show cause 
Procedure where he claims jury 

Procedure where jury finds Magistrate s order to be reasonable 
Procedure where extslenee of fubhe right »r domed 
Procedure on order being made absolute 
Consequences of disobwience to order 
Procedure on failure to appoint jury or omission to return verdict. 
Injunction pending inquiry 

Alagistrate may prohitnt repetition or continuance of public 
nuisance , ^ 


CHAPTPR XI 

Temporsrv Orders in Urgent Cases of nuisance or \ppre 
HENT iED Danger 


14^ Power to issue order absointe at oucc in urj,ent cases of nuisance 
or apprehended danger 


CHAPTER XII 


Disputes as to Immoveable Property 


t 45 




Procedure where dispute concerning land 
breach of peace Inquiry as to possession 
to retain possession until legally evicted 
Wiwcr to attach subject ol dispute 


etc IS likely to cause 
Party in possession 



CONTENTS, 


xiu 


i^; Disputt^ cnncrrninc rigku cf HSt of imuixfiblf froffrl^ tie. 
t4‘' lyvni jnqttin Ortl^r •»< to costs. 


< nMTi'K xm 

PRt^•ES•T!VE -KCIION OF Tll£ PoLlCF 

14J I'olicc to pre^cnt co^izablc oficnccs. 

150 Information of design to commit such olTcnccs 

151 Arrest to prevent such oflcnces 

15^ Prrsrniinn of in]ur\ to public properts 
131 Inspection (if Hrt;;lits ami meuiires 


PART V. 

INFORUATION TO THE POUCE AND THEIR POWERS TO 
INVESnOATE. 


<34 

<53< 

150 

«57 


158 

t59 

J6i. 

162 


iGj 

164 

1G5 


167 

168 

170 

>7* 


*73. 

»74 

175 

17 b 


CHAPTER ,XIV. 
laformation in cognizable cases 

Information in non-cognizable cases Investigation into non- 
cognizable cases 

lovestigatioa into cognizable cases 

Procedure where cognizable offence suspected . where local in- 
vestigation dispensed with . where police officer m charge sees 
no suffiaent ground for investigation 
Reports under section 157 how submitted 
Power to hold investigation or preliminary inquiry 
Police-officer's power to require attendance of witnesses. 
Examination of witnesses b> police 

Statements to police not to be signed , we of such staltinents im 

No inducement to be offered 

Power to record statements and confessions 

Search by police-officer 

When officer in charge of police-station may require another 
to issue search-warrant 

Procedure when investigation cannot be completed in twenty- 
four hours ^ 


police-officer Complainants and witnesses not to be subjected 
to restraint Recusant complainant or witness may be for- 
warded m custod) 


corpses 


'• i. Power to dts 



TOE COTJE 0? CErtWAL PROCEDURE 

PART VI 

PROCEEDIKQS IH PROSECTJIIONS 


CHAPTER W 

Or THE Jurisdiction or the Criminal Court is 
Inquiries and Trials 

A — P/a«f pf Inquiry or Tria! 

177 Ordinary place oi Inquiry and tna\ 

178 Power to order cases to be tried in diHcrcnt sessions divnsion 

179 Accused triable in district where net is done or where consequet 

ensues 

180 Place ol trial where act is oficnce b> reason ol rcUtion to otl 

oflence 

181 Being a thug or belonging to a gang ol dacoits escape irom c 

t^y etc Cnminat misappropriation and criminal brej 
of trust Thefi (^daappmg and abduction 
i8j Place o{ inquiry or trial •where scene o( offence is uncertain 
not in one district only or where offence is continuing 
consists ot several acts 

183 Offence committed on a journey 

184 Offences against Railway Telegraph Post Office and At 

Acts 

183 High Court to decide «n case ol doubt district where inquiry 
trial shall tahe place 

186 Power to issue summons or warrant for offence committed bejc 

local jurisdiction Magisirates procedure on arrest 

187 Procedure where warrant issued bv suhorff nfi»> m.,-. 
iSs Liablityof 

India Po 
189 Povertodi 
in evidenc 


19a 

191 

19* 

*93 

194 


B — CoKdilioRS requtnie for ImtiaSion 0/ PrPceedo gs 
Cognizance of offences by Magistrates 
Transfer or commitment on application 0} accused 
Transfer of cases by Magistrates 
Cognizance ol offences by Courts of Session 
Cognizance ol offences bj High Court Informat v 


>95 


dencft “ to documents given m evi 

^ ^secuhoa lot offences against the State 
JSb gdimmlS mqmw m conspiracy 

against ^ contract defamation and offences 

90A woman 

persoi aggrieved eo» plaint by persoi pl>er (fian 



covTCxr?. 


XV 


ClIAPTHU \V1 

Or CovrLMNfs to MACi^riUTr* 

T<v> I sArainalion oJ conf'lainani 

;ot IV«mlnTr l*\ 'lap^tratr not fomprtrnt to t'Vr ropninncf of 
the ci»e 

?oj IVntfonrnenl of n«ueof piO<r«» 

.•ot l>numtl of complAint 


lHAl»Trit WII 

Or uir toMMcsctMrsT or PnoctmivrA iirrORr M^r.t'fTBATT'!. 
301 lAtur of prncns 

.05 MacjslrAtr mat dispense uith person'll altendincc of tccusn! 


ClfAITrU .will. 

Of IVQiiRT isTO CAsrs taiamle nr tmf Court or Srs- 
stov OR IllOH Court. 

300 Power to commit for trial 
07 Procedure m mTuinee preparator> to commitment 
3 o 8 Taking of eNodence produced IVocesA for production of further 
endence 

200 When accused person to be dischargeil 

210 NNlien charge is to be framed Charge to be explained, and copy 

furnished, to accused 

211 List of witnesses for defence on tnal Furtherlist , 

ata Power of Magistrate to examine sueh witnesses 

313 Order of commitment 
214 litpealtd] , 

213 Quashing commitments under section 213 or 478 
210 Summons to witnesses for defence when accused is committed 
Refusal to summon unnecessary witness unless deposit made 

217 Bond of complainants and witnesses Detention In custody m 

case of refusal to attend or to execute bond 

218 Commitment when to be notified Charge, etc, to be forwarded 

to High Court or Court of Session Pnglish translation to be 
forwarded to High Court 

219 Power to summon supplementary witnesses 

220 Custody of accused pending trial 


CffAPTCR xrx 
Or Tnr riiARnr 
Form of f Arfign 

Charge to state offence ‘liw-iHU ilrtlhe of offence suOioent 
crintion How staled hiiMr illiHir liiix no 
What implied In <lnHe‘ Iaiiriiiao of charge Prc« 
conviction when tn !»»{»• 1 **d 
particulars as to liiiii, lin*’ •*'*'1 Imsoii 

When manner of crii'M*ilhl»‘M iimsl be stat^ 

Words In charge IrtliH * *« '»»drr which 

punishable 


THE COr>E or CRIMWAE PROCEDURE. 


XVlU 


E —Trial to clou of Cases Joy ProsectUion and Defence 

286 Opening case for prosecuhon Examination of witnesses 
•1&7 Examination of accuse before Magistrate to be evidence 
i88 EMdence given at preUnwriaTy mqmry admiaaibte 

289 Procedure after examination of witnesses tor prosecution 

290 Defence 

2qt Right of accused as to exaniination and sunimoning of witnesses 

29-’ Prosecutors right of reply 

203 View bj jury or assessors 

294 When juror or assessor may be examined 

205 Jurj or assessors to attend at adjourned sitting 

2q 6 locking up jury 

F — Coiiei««OM of Trial ta Cases ined by ury 

297 Charge to jury 

298 Duty nf Judge 

299 Duty of jury 

300 Retirement to consider 

30 1 Delivery of verdict 

302 Procedure where juty difier 

303 Verdict to be given on each charge Judge may question jury 


305 d Discharge of jury in 

306 Verdict in Court of Session when to prevail 

307 Procedure where Sessions Judge disagrees with verdict 

G — Re trial oj Accused after Discharge of Jury 
30S Retnal of accused after discharge of jury 

H — ConcUision ofTrialtneases tried uAlk Assessors 
3C9 Delivery of opiniau of assessors Judgment 


T — Procedure tn Cast of Prenous ConvycUon 

310 Procedure in case of previous conviction 

311 3 \hen evidence of previous convicUon may be given 


J —l-ist of Jurors for High Court and siifiuno?nng Jurors 
for that Cottrt 

312 Number of special jurors 

313 List of common and special juroR Discretion of officer crcDar- 

ing lists r- 

314 Pubhcation of lists prduninary and revised 

315 Number of jurors to be summoned Supplementary summons 

317 of High Courts 

318 Failure of jurors to attend 


319 


A —List of Jurors and Assessors for Court of Session 0 
Summoning Jurors and Asussors for that Court 
Liability to serve as jnrors or assessors 
Exemptions 



CONTENTS 


XIX 


3’t List of jurors and assessors 
j-*’ Publication of list 
3'3 Objections to list 

334 Resnsion of list Annuil revision of list 

335 Preparation of list of special jurors 

326 Distnct Magistrate to sumnion jurors and assessors 
32' Power to summon another set of jurors or assessors 
32S Form and contents of summons 

320 W'hen CQ\ernment and Itailwaj servant maj be excused 

330 Court ma> excuse attendence of juror or assessor Court may 

relieve speaal jurors from liabilitj to serve again as jurors for 
twehe months 

331 List of jurors and assessors attending • 

332 Penalty for non attendance of juror or assessor 

L — Special prooisious for High Courts 

333 Power of Advocate General to stay prosecution 

334 Tune of holding sittings 

335 Place of holding sittings Vblice of sittings 
33O Repealed] 


CHAPTER XXU 

Geveral Provisions as to Inou«rics and Trials 

337 Tender of pardon to accomplice 

338 Power to direct tender of pardon 

339 Commitment of person to whom pardon has been tendered 
239A Procedure lu Inal of person under section jjp 

340 Right of person agansl tthom proceedings are inslitued to be 

defended mid hts eompeteney lobe a wit less 
34 > Procedure where accused does not understand proceedings 

342 Power to examine the accused 

343 No influence to be used to induce disclosures 

344 Power to postpone or adjourn proceedings Remand 

Reasonable cause for remand 

345 Compounding oSences 

346 Procedure of Provincial Magistrate in cases which he cannot 

dispose of 

347 Procedure when after commencement of inquiry or tnal Magis* 

trate flnds case should be committed 

348 Trial of persons previously convicted of oSences against coinage 

stamp law or property 

349 Procedure when ^lagistrate cannot pass sentence sufficiently 

severe 

35*3 Conviction or commitment on emdence partly recorded b> one 
Magistrate and partly by another 
SSoA Changes tn eoiistiluhoH of Benches 
331 Detention of offenders attending Court 
352 Courts to be open 


CHAPTER X\V 

Of the Mode of Takikg a»d RECORorso Evidence 
IN Inqviiriesano Trials 

353 Evidence to be taken in presence of accused 

334 Manner of recording evidence outside presidcncj towns 



THE CODE OF CRIMINAI. PROCEDURE. 


355 

356 


— j _ 1- certam offences by 


cy•to^vns Evidence 
evidence not taken 


357 

358 

359 

360 

361 

362 

363 

3^4 

363 


357- 


CHAPTER XXVI 
Of the JUDfiMEMT 

366 Mode of delwenng jndpnent 

367 Language of judgment Contents of judgment Judgment m 

alternative 

368. Sentence of death Sentence of transportation 

369 Court not to alter judgment 

370 Presidency Magistrate's judgment 

371 Copy of judgment, etc to be raven to accused on application 

Case of person sentenced to death ^ 

37a Judgment when to be translated 

373 Court of Session to send copy of finding and sentence to District 
Magistrate. 


CHAPTER XXVn 

Of the SuSiiissioN of Sentences for Confirmation. 

374 Sentence of death to be submitted by Court of Session. 

375 Power to direct further inquiry to be made or additional evi- 

dence to be taken 

376 Power of High Court to confirm sentence or annul conviction. 

' Nvo Judges 

_ for confirmation 

^ . not empowered to 

act under section 562 


377- 

378 

379 

380 


CHAPTER XXVni. 


Of Execution. 


38 J 
383 


384 

385 

38C 


Execution of order passed under section 376 
Postponement of capital sentence on pregnant 
Execution of sentence of transportation or 
other cases 

Direction of warrant for execution 
Warrant vnth whom to be lod<>^ 

Warrant for levy of fine. “ 


woman 

imprisonment 


m 



CONTES tb 


ksi 


387 Effect of such warrant 

388 of execution of sentence of unpnsoitmcitl 

389 Uhomaj «ssue warrant 

390 Execution of sentence of whipping on>> 

391 Execution of sentence of whipping in addition to impnsonment 
39’ Mode of inHicting punishment I imit of number of stripes 

393 Not to be execoletj b} insttiments Exemptions 

394 UTiipptng not to be inflicted if offender not in fit state of health 

Sta) of execution 

395 Proerfure if punishment cannot be inflicted under section 394 

396 Execution of sentence on escaped convicts 

397 Sentence on offender already sentenced for anotlicr offence 

398 Sasing as to sections 396 and 397 

399 Coafiuement 0/ jouthful offenders la reformatories 

400 Return of warrant on execution of sentences 


CHM*TER WIN 

Of SusTENStovs Remissions and toMMUiAiioNs 01 Scvtencei. 

401 Power to suspend or remit sentences 
40a Power to commute punishment 


UIAPIEU \\\ 

Or rAEVrous Acquittaes or Co'ivjctions 

403 INrsons once convicted or acquitted not to be tned for same 
offence 


PART VII 

OP APPEALS. BEFERENCS AND REVISIOK 


CHAPTER \\NI 
Or ^tPPEAts 

404 Unless otherwise provided no appeal to its 

405 \ppeal from order rejecting application for restoration of attached 

projjert^ 

406 Appeal from order requiring security / r keeping He pc tee or for 

good behaviour 

406 1 Appeal from order refusing to accept or rejecln g a Surely 

407 ond or tJurd eJass 

408 idgc or Magistrate 
ui lilt iiisk cuss 

407 Appeal to Court of besuon how beard 

410 Appeal from sentence of Court of Session 

41 1 Appeal from sentence of I’rcsidency Magistrate 

412 * "d pleads guiltj 

423 ‘ 

414 

415 

4 tSA 

4:6 


victions 



THE CODE OF CRIMINAL PROCEDURE. 


xx 


35 5 
356 


357 

358 

359 

360 

361 

362 

363 

364 

365 


Record in summon? cases, and in trials of certain oSences by 
first and second class Magistrates 
Record in other cases ootside presidency towns Evidence 
pven in English Memorandum when evidence not taken 
down by the Magistrate or Judge himself 
Language of record of evidence 


Examination of accused how recorded 
Record of evidence in High Court 


CHAPTER XXVI 


Op the Judgment 


366 

367 

368 

369 

370 
37* 


Mode of delivering judgment 

Language of judgment Contents of judgment Judgment in 
alternative 

Sentence of death Sentence of transportation 
Court not to alter judgment 
Presidency Magistrate s judgment 

Copy of judgment, etc to be given to accused on application 
Cwe of person sentenced to death 
Judgment when to be ftanslated 

Court of Session to send copy of finding and sentence to District 
Magistrate 


CHAPTER XXVII 

Or the Submission of Sentences foe CoHriRMatiON 

374 Sentence of death to be submitted by Court of Session 
37« Power to direct further inquiry to be made or additional evi* 
dence to be taken 

376 ” r . * . . ^ 

377 

378 

379 . 'on 

380 to 


CHAPTER XXVIII 
Or Execution 

381. Execution of order passed under section 376 

38- Postponement of capital sentence on pregnant woman 

383 Execution of sentence of transportation or impnsonment in 

other cases 

384 Direction of warrant for execution 

385 Warrant with whom to be lodged 

386 Warrant for Iny of Jine 


CONtENtS. 


}c\i 


3S7 Etlcct of such warrant 

j8S Suspension of eAtcution of stnUMt of tmptisonineiil 

389 Whomaj issue warrant 

390 Execution of sentence of whipping onl> 

391 Execution of sentence of whipping in addition to impnsonnient 

392 Mode of inflicting punishment Limit of number of stnpcs 

393 Not to be executed bs* instalments Exemptions 

394 Whipping not to be inflicted if offender not m fit state of health 

Staj of execution 

395 Procedure if punishment cannot be inflicted under section 39} 

396 Execution of sentence on escaped convicts 

397 Sentence on offender already sentenced for another offence 

398 Saving as to sections 396 and 397 

399 Confinement of joutMuI offenders in reformatories 

400 Return of warrant on execution of sentences 


CHAPTER XXIX 

Of SusrENSiovs, Remissions and Commutations 01 Sevtcnces 

4ot Power to suspend or remit sentences 
402 Power to commute pumsbment 


CHAPTER XXX 

Or PREVIOUS ACQUITTAtSORCOWICIIOSS 
403 Persons once convicted or acquitted not to be tried for san 
offence 


PART VII. 

OF APPEALS, REFERENCE AND REVISION 


CHAPTER XXXI 
Of APPEAts 

Unless otherwise provided, no appeal to he. 

Appeal from order rejecting application for restoration of attache 
property 

Appeal from order rcquinng secunty/ r /icepinp the pence or fi 
good behaviour 

’ n Surely 

ond or tlurd cl4s 

idgc or Magistral 

111 iJit Jiisv cias9 

Appeal to Court of Session how heard 
Appeal [Tom sentence ol Court 0/ Session 
Appeal from sentence of Presidency •Magistrate 
No appeal in certain cases when accused pleads gudt). 




406 
406 1 


409 

410 
4ti 
412. 
4*3 
4*4 
4*5 

4ZSd 

4*6 


iictlolis 



THE CODE OF CRIMrs\L PROCEDURE. 


XXli 

417 Appeal on behalf of Government in case of acquittal 

418 Appeal on what matters admissible 

419 Petition of appeal 

420 Procedure when appellant in jail 

421 

422 

423 

1 > Loiver Court 

^26 appellant 

on bail 

427 Arrest of accused m appeal from acquittal 

428 Appellate Court may take forther evidence or direct it to be taken 

429 Procedure where Judges of Court of Appeal are equally divided 

430 Tinality of order on appeal 

431 Abatement of appeals 


CHAPTER X\XU 
Or Referekce and Revision 

43» Reference by Presid«nc> Magistrate to High Court 

433 Disposal of case according to decision of High Court Direction 

as to costs 

434 Power to reserve questions arising m original jurisdiction of 

High Court Procedure «hen question rcsened 

435 Power to call for records ol inferior Courts 

436 Power to order inquir> 

437 Poiver to order commitment 

438 Report to High Court 

439 High Courts powers of revision 

440 Optional with Court to hear parties 

441 Statement by Presidency Magistrate of grounds of his decision 

to be considered by High Court 

442 High Court s order to be certified to Lower Court of Magistrate 


PART vni 

SPECIAL PROCEEDINOS 


/ ' CHAPTER \\\in 

bPECiAL Promsions Relatino to cases in which European 
AND Indian URiiisn Scbiccts are cqnceb.veq 

444 
445 
44^ 

44S 


DeUrmuiaiioii reiardmg apphcahihiy of this chabtc 
DffiniHon of ’ cowplatnant 
Procedure tn sumiiioits cases 
Procedure in uarraiit Cases 
Coiiri to inform accused persons of thur rights 
References to Sessions Judge to be construed 
Court in Rangoon 

Special proiisions relating to appeal 


I certain cases 
references to High 


450 to 463 — {Kepealed) 



CONTENTS. 


XXlll 


tn\PTER NWIV 
Lunatics 

-404 Procedure in case of accused being lunatic 

465 Procedure m case of person committed before Court of Session 

or High Court being lunatic 

466 Release of lunatic pending insestigation or trial Cuslody of 

liinalic 

467 Resumption of inquiry or trial 

468 Procedure on accused appeanng before Magistrate or Court 

469 Mben accused appears to have been insane 

470 Judgment of acquittal on ground of lunac} 

471 Person acquitted on such ground to be kept m a safe custodj 

Power of Local Coxernment to relieve Inspector General of 
certain functions 
4 72 Repealtd] 

473 Procedure where lunatic pnsoner is reported capable of making 

his defence 

474 Procedure xxhere lunatic confined under section 466 or 471 is 

declared fit to be discharged 
473 Dtlniry of lunatic to cart of telolne or friend 


CHAPTLU XXXV 


PrOCEEDIVCS is case Of CERTAIN OfFBNCES AFUCIIVG THE 
Administration or Justice 


476 

476A 

47(>B 

■477 

478. 


479 

480 

481 

482 


484 

483 


486 

487 


Procedure in cases mentioned in section 195 
Superior Courl may complain uhere subordinate Court has ointlletl 
to do so 

Appeals ) 

Ulepealed 1 

Pbwer of Civil and Revenue Courts to complete iiiquirj ami 
commit to High Court or Court of Session 
Procedure of Civil or Revenue Court m such cases 
Procedure in certain cases of contempt 
Record in such cases 

Procedure where Court convidcis that case sliould not be dealt 
with under section 480 

When Registrar or Sub Kcgistrai to be deemed a Civil Court 
within sections 480 and 482 
Discharge of offender on submission or apolog} 

Imprisonment or committal of person refusing to answer or produce 
document 

Appeals from convictions in contcnipt cases 

Certain Judges and Mapstrates not to try offences referred to in^ 
section 195 when committed before theniselves 


CH \PTLU X^X\ I 

Or THE maintenance or Wives AND CaieuRLN 

488 Order for maintenance of wives and children enforcement of 

order 

489 Alteration in allowance 

490 Enforcement of order of maintenance 



\X1V 


THE COPE or CRniINVL pkocedure 


CHAPTER XXXVII 

DIRECTIONS OF THE NATURE OF A Hobcai COrpUS 

491 Power to issue directions of the nature of a habeas corpus 
4^X A Poj.erS of Hi I Court 0 the limit of appellate junsdiclton 


PART IX 

SUPPLEMEKTAR? PROVISIONS 


CHAPTER X\X\ III 
Of the Public Prosecutor 
49’ Power to appoint Public Prosecutors 

493 Public Prosecutor may plead in all Courts m cases under lus charge 

Pleaders privatel> instructed to be under bi» direction 

494 Effect of withdrawal from prosecution 

495 Pemnssion to conduct prosecution 


CfUPTER \\\I\ 

Of Bail 

496 In what cases bail to be taken 

497 When bail may be taken m case of non bailable offences 

498 Power to direct admission to bail or reduction of bail 

499 Bond of accused and sureties 
300 Discharge from custod) 

501 Power to order suffiaent bail ixhcn that first taken is insuQicicnt 

502 Discharge of sureties 


CHAPTER XL 

/ Of COMMISSlO^S FOR THE EXAMrSATION OF WITNESSES 

503 When attandance of witness nia3 be dispensed wTth 
Issue oi commission and procedure thereunder 

304 Commission in ease of witness being within presidciici town 

305 Parties may examine witnesses 

506 Power of provincial Subordinate Magistrate to apnh for issue 

of commission 

507 Return of commission 

308 Adjournment of inquir) or trial 


510 

3“ 

5»2 


CH \I*TEK XLl 
SicciAL Rules oe Lmulnce 

Depositiuu^J mcdicalwitness Po icr to summon medical witness 

, . -d 



COSll^TS. 




CIIAPTCR XLII 
Promsions as to Bosos 

513 DcpOMt instead of recognizance 

514 Procedure on forfeiture of bond 

5141 Procedure «« case of tntoheMC\ or death of surely or uhen a bond 
ir forfeited 

SI4B Bond required from a minor 
315 Appeal from, and reMsion of. orders under section 3x4 
516 Power to direct lc\'^ of amount due on certain recognizances 


CffAPTER XLllI. 

Of the Disposai. of PnorERty 

Order for eicifci^ and disposal of property peudu’g trial in eerlam 
eases 

Order for disposal of property regarding which offence committed. 
Order maj take fonn of reference to District or Sub-dtvisional, 
Magistrate 

Pa>’Tnent to innocent purchaser of money found on accused 
Stay of order under sections 517. 51S and 319 
Destruction of libellous and other matter. 

Power to restore possession of immoveable property 
Procedure by police upon seizure of property taken under section 
51 or stolen Procedure where owner of property seized unknown. 
Procedure where no claimant appears within six months. 

Power to sell perishable property 


CHAITCR XLIV. 

Of the TRA>SFEfl OF CRIMINAL CASES 

as6 High Court may transfer case, or itself try it Notice to Public 
Prosecutor of application under this section Adjournment on 
application under this section 
526A High Court to transfer trial to itself tu certain eases 

527 Power of Governor-General m Coonci! to transfer criminal cases 
and appeals 

328 Sessions Judge may withdraw cases from Assistant Sessions 
Judge District or Sobdivisional Blagistratc may withdraw ot 
refer casts Power to authorize District Ufagistratc to ivitli* 
draw classes of cases 


CHAPTCU XL1\'-A 

SUPFLEMENIARV PROVISIONS RELATING TO EUROPEAN AM> 

Indian DRirtsii Subjects ano others 

SiSA. Procedure on claim of a person to be dealt with as European or In* 
dtan British subject, or as European or American, 

S38B Failure to plead sla'us a toateer. 


5*9 

5*0 

5*t 



Xxvi THE CODE or Cklltl*^At. PKOCEDURfi 

S-’SC Tnal of person as belonging to class to which le does not belong 
52SD Apphcatioi oj Acts conjerrifg jurtsdtclion on Magistrates or 
Courts of Session 


CHAPTER XL\ 


Or iRREGUiAJt Proceedings 


535 


Irregulantics which do not vitiate proceedings 
Irregularities which vitiate proceedings 
Proceedings in wrong idace 

or 364 


rial with assessors 


557 Finding or sentence when reversible by reason of error or omis 
^ Sion in charge or other proceedings 

538 Distress not iflegal nor distrainer a trespasser for defect or want 
of form in proceedings 


CHAPTER \L\ I 
Miscellmieovs 

339 Courts and persons before whom affidavits may be sworn 
33gi Affidaiil *i» proof of coudiut 0/ public senani 

MoB Local inspection 

340 Power to summon material witness or examine person present 

S4oA Provision for inquiries and Inals bnng held »» the absence of accused 

in certain cases 

341 Power to appoint place of imprisonment Removal to cnminal 

jail of accused or convicted persons who are in confinement in 
civil jail and their return to the civil jail 

542 Power of Presidency 'Magistrate to order pnsoner m jail to be 

brought up for examination 

543 Interpreter to be bound to interpret truthfull> 

544 Expenses of complainants and witnesses 

545 Power of Court to pay expenses or compensation out of fine 
54b Pa>Tncnts to be taken into account in subsequent suit 

54M Order of payment of certain Jets paid by complainant tit uo/i coe 
ttisable cases ® 

547 ’^loney ordered to^ paid recoverable as fines 

348 Copies of proceedings 

349 Delivery to military authontics of persons liable to be tned bv 

Court martial Apprehension of such persons ^ 

550 Powers of police to seize property suspected to be stolen 
331 Powers of superior officers of police 

551 Power to compel restoration of abducted females 

553 Co^nsaUon to person groundlessly given in charge in presidency 

354 Power of chartered High Courts to make rules for inspection of 
records ot subordinate Courte I\>vrqr of other High Courts to 
make rules for other purposes ° ^ 



CON tests. 


Xwii 


SiS tornis 

55^ t ase in wlucli Jujgc or Ma^istralc (s personal! j interested 
55' IVactisinR pleader rot to sit as Magistrate In certain Courts 

358 Power to deade language of Courts 

359 iV-rijis* for poj:§ft oj Judges and ^Iagi%lraUs"M"g txertMtd 

by Iktir lu Cfjieri in 

560 oaicers concerned in sales not to purchase or bid for propcrt> 
5C1 Spcaal promions with respect to odence of rape b) a husband 
56xi p/ titketem poae* e>J High Court 

First offenders 

56X P<Kier of Court to release eertam eonucled offenders on probation 
of good conduct instead of sentencing to punishment Canvi Iton 
end rtllise trif4 admiH it)" 

5&J Proiision in case of offender failing to observe conditions of his 
recognizances 

564 Conditions as to abode of offender 


Pretiously eontieled offenders 

363 Ord'f jur no’ifytig address of preitously comteted offender 
SCULDULi: t— Kepeated] 

bCHEDULE UwTABVtJVR Statembst of OffEvets 
hCHEDULE III— Oroinarv powers op PROVivetAL Maoistbates 

^HEDULL IV— ADDITIONAL POWERS willl WHICH PKOVlNCIAt 

Magistrates mav be invested 
SCHCDULL \ — loRMs 




TABLE OF CASES, 


N.n. T^t fipnet on Utr tifkHtauJ tidi indmtf the numbfrs o/Xotes 
and not Ikf nunthtr of pages. 


I. L. R Allahabad Series. 



Note No. 



Note No. 

5 AH. 

22O 

. 1272 





233 

' 634. 734. 772 

1 AU. 

*39 •• 

tti6, 1219 

• a 

253 

• 974 


413 

1189 

,, 

Hr 

, 108, 158 


023 •• 

1269 


386 

. 1130, 1138 


Uo .. 

871 

c a'h. 

2(3 

. 230, 237 

2 All. 

33 •• 

1054 

„ 

40 

. 1208 


loi .. 

761, 1047 


59 

. 69a 


203 .. 

50 


01 

. 862 


2t8 .. 

579 


83 

74 


233 •« 

839 


06 

. 13. 142 s 


260 ,, 

508. 935. 983 


gS 

. 631, 718 


276 

1203. 1220 


103 

, 22 


336 .. 

1203 


132 

. 23®, 235. *57. 269, 

,, 

339 •• 

998 



271, 282 


34a .. 

1121 

„ 

204 

’ » 7*5 

,, 

398 .. 

1208 


2*4 

. 280, 280, 290, 293, 


403 .. 

1429 



774 


447 >• 

8*3 

,, 

224 

1321 


44S .. 

1116 


367 

. 1012. 1183 


O44 •• 

761 

„ 

477 

• 694 


646 .. 

896 

,, 


. 1204. 1219 


.. 

1199 


487 

. 22. 171, 173 


833 .. 

231,271 


632 

1148.1216 


910 

1004 

7 Ail. 

29 

. 757 

3 AH. 

60 .. 

113 


67 

. 251. 292 


129 •• 

83O, 1088 


*35 

. 1169 


201 .. 

90 

„ 

160 

. 882, 931, 956, 959 


231 .. 

549. 570. <^3 


*74 

. 743 


305 .. 

80. 87 


4*4 

, 92, 761, looS 


322 .. 

1049 


46* 

. 232 


338 

5*9 


672 

, *- 1004. 1055 


392 .. 

699, 845 


833 

, 50, 1016 


345 •. 

280 

,, 

863 

. 900 


563 .. 

44, 425, fot4 


87* 

. 14.6*4 


749 .. 

604, 1393 


904 

. 893 

i All 

33 .. 

719A, 843 

8 AU 

14 

**43 


148 .. 

SI20 


99 

. 33*. 363.379 


150 .. 

630, 7*7 


120 

**45 


182 .. 

1247 


201 

. 642 


3W> .. 

50 


252 

. 77S 

5 AH 

7 •• 

143. 349 


291 

1303 


62 .. 

2*45 


293 

*43. *49 


92 .. 

690. 1023 


5*4 

. 1205 


t6i . . 

693, 70J, 703 


663 

. 6S, 732, 734 


217 •• 

1136 


663 

. 720,906,1412 

•• 

324 ♦. 

21, 1286, 1295 

9 AH. 

52 • 

. 827. 8.uf 



XXX 


THE CODE OF CRTOINAI 

PROCEDURE 




Note No 




Note No 

9 All 

85 

681 

16 

All 

88 

908 


*34 

1091 2219 

V 


207 

497 503 


191 

549 



212 

1x20 



1280 



389 

559 


y? 

1171 

*7 

All 

36 

1401 


420 

938 1152 



67 

1148 


452 

290 774 



241 

105J 


523 

558 



485 

372 374 


528 

5*8 



524 

882 


609 

10 3 

18 

All 

29 

1289 


666 

676 



78 

5*3 895 915 


720 

1326 



96 

816 

lo All 

39 

650 



107 

1276 


53 

857 



158 

354 


38 

78A 757 761 



203 

6*2 


115 

381 



221 

659 79* 


146 

1171 1198 



246 

I 9 *30 


*74 

1023 *326 



30* 

1148 


4*4 

902 942 



350 

549 564 776 

IJ All 

79 

952 



353 

805 


362 

859 



380 

7*3 


361 

1261 


All 

465 

*3 586 

X3 All 

66 

600 602 1008 

19 

50 

1275 1286 



toi8 



64 

*37* 


69 

1023 1320 1 



73 

816 


434 

1171 



109 

564 581 


494 

232 



III 

533 557 


33* 

733 902 



II2 

1419 1242 


393 

509 



*14 

^44 

13 All 

171 

IT25 



119 

88 X 

337 

89 



I2t 

» ®3* 


345 

594 979 



200 

98X 1386 


348 

548 *284 



249 

599 606 


392 

4*8 



30 

*374 


4*9 

232 



390 497 

50* 537 538 

r4 All 

377 

34* 360 



465 

6* 63 7*8 

23 

9*4 



502 

712 1412 


45 

121 1 4 271 1308 


All 

506 

1047 


49 

*37 

20 

40 

95* *399 


12 

908 1411 



95 

25 


•’42 

7*2 979 



107 

**45 


336 

718 962 



124 

161 


346 

600 1018 



*33 

5*3 


354 

1269 



*5* 

484 


502 

779 962 



*55 

903 

15 All 

521 

697 8 3 893 894 



181 

1428 

6 

697 823 893 



2o6 

275 80 302 


11 

25 

498 499 




'’*>3 7*8 2004 





339 

1184 


136 

890 942 {160 



426 

983 


*92 

1429 



459 

1121 


-03 

»*44 



501 

328 341 


310 

1100 


All 

529 

718 962 


3*7 

746 

I 

25 

1078 


365 

"41 806 



86 

*339 


39 

1245 



I06 

890 

16 All 

So 

390 406 458 

623 T256 



*07 

109 

24* 295 


84 

O97 823 893 



III 

898 



TABLE or CASES 




1120 
301 538 
1^96 
1055 

861 869 
6S1 
3*7 
434 

163 i63 I 3 1-6 
«77 
339 
*431 
88} B96 
88- 
293 
Oj3 
3*4 

3 4 35* 354 
14 1254 


810 

14 599 614 
*374 
"oi 702 703 
1286 1294 
1200 1428 
*4*9 
728 

-3’ *55 269 
'*57 597 *375 
*58 


236 

306 

309 

3*5 

346 

443 

47* 

35 AU 128 


30* 

652 
1295 1297 
650 
1248 

30* 303 

287 289 
811 
30 1356 
286 308 966 
650 

234 397 447 
1286 1291 
447 

697 699 7*8 *003 


377 

434 

563 

A.. ”5 

30 AU 41 


334 

364 

540 

3* Ail 150 


4*8 
*083 
339 35* 359 



xxxU 

THE CODE OF CRIMINAl. PROCEDURE. 




Note No. 



Note No. 

32 All. 

74 •• 

78 .. 

620, 634 
652 
098, 12x1 

36 All 

46S .. 

481 .. 

485 . . 

52 

888 

X148 


2 IQ 

754 


495 •• 

74.3*0 

.. .. 

557. 565 


496 .. 

105T 


635 . 

1428. 1431 

37 AH 

5*3 •• 

1390 


642 

1370. *373 

20 . . 

=37. *384 

33 Ail- 

36 . 

48 . 

728 

227 

26 . . 

30 .. 

320. 349 
286, 294 


163 . 

oSf, 1386 


3* •• 

*439 


385 . 

886 


33 •• 

290 


310 

X114 


X07 . . 

1090 


5*4 

58*. 734 


X27 .. 

998 


578 

4.552 


230 . . 

223 


624 

3»2.3*3 


286 .. 

Cio 


771 

221 


33* •• 

963 

34 All. 

115 

1*45 


353 •• 

215 

t>8 

4. 552 


355 • 

703 


197 

63X.633 


4*9 •• 

997 


203 

44 


47* •• 

1109 


267 

1245. *246 


C28 .. 

660 


354 

Sto. 81I 


654 •• 

420, 1355 


393 

1239 

38 All. 

*4 

521 


449 

234 


29 . 

*33* 


45^ 

552 


32 

*244 


487 

557 


42 • 

7*6. 745 


522 

620 


*34 • 

*055 


533 

380. *370 

„ 

169 

626, 628 


654 

628 


276 . 

654 

35 Ail 


1372 


284 . . 

1262 


6*4 


31* • 

780 



557 


393 •• 

1031. 1132 



1012 


395 •• 

1115 



1184 

„ 

457 .. 

755 



3*3. **o* 

,, 

458 .. 

755 



83, iioS 


468 .. 

236 



858, 860. 862 


695 •• 

1248, 1252 


260 

896, 1042, X403 

39 AH 

91 .. 

1254 



*35* 


139 .. 

258 



126 


293 .. 

1090 

36 Xii 


890 


30s .. 

961, 963 


*095 


348 .. 

1030 

6 

■XI5, 1x6 


399 .. 

1040, 1262 





466 .. 

3*3 



681, 1177 


549 .. 

1213 



681, XX77 


6l2 . . 

447 



811 


623 .. 

757 



234. 406 


657 .. 

631 



29s. X180 

40 AH 

32 .. 

1259 



599. 1394 


39 .. 

307 



1087 


79 .. 

805 



325 


tl6 . . 

loig, 1237, 1259 



*3 


138 .. 

1184 



447 


X40 .. 

313 



• 241.279,526 


*44 •• 

623 



708, 1012. 1018 


307 .. 

1018 


378 

1171 


364 .. 

447 



241. 806 


372 .. 

289 


403 

1205, 1208 


416 .. 

1184 





TABLE or CASES. 


x-x-xiit 



Note Xo 



Note Xo. 

40 All. 

577 •• 

*44 

45 ^ 11 . 

M 3 

1053. 1207 



809 


M 3 

902. 996. 1000 


615 

704. 807 


162 

442 


641 

*3 


166 

5 * 9 . J037 

41 AU. 

60 

* 33 * 


223 

778. 780. 783 


116 ■ . 

1019, 1020 


2:6 

93 * 


417 . . 

1150 


272 

IZ62 


23 « •• 

289 


363 

241. 806 


322 . 

806 


404 

435 


452 .. 

575. 582 


474 

811 


454 • • 

829 


485 

746 


483 .. 

122 


526 

381. ir 08 


503 .. 

241 


553 

1361 


587 .. 

1168. 1210 


594 

1138. 1x48 


651 .. 

3*3 


633 

507 


623 . 

757 

.. 

630 

333 . 357. 358. 1*68 

42 -vii. 

67 . . 

202. 215 

.. 

700 

* 9 . » 370 - 1381 


8t .. 

58 « 


749 

257. 276 


128 .. 

XI79 

46 All. 

109 

• 236 


130 . . 

623 

„ 

167 

*370 


137 .. 

1328 


235 

295. 1*80 


314 .. 

437 

,, 

236 

932 


3*4 •• 

¥> 


265 

„ 938. 939 


343 •• 

331 . 328 


446 

857. 839. X400 


474 •• 

998 

.. 

337 • 

703 


522 . . 

727 . 974 


611 

1233 


5O3 .. 



' 

1353 

.. 

C46 . . 

279, 280 


8:8 

:xo5, 1439 

43 All 

25 .. 



831 . 

It;:, tio8, X238 


133 .. 

872 



1233 


tSO .. 

114,272 



1284, 1200 

„ 

381 .. 

859 


879 

456 


372 - 

227 


906 

620 


403 . , 


47 AH. 

59 

84 

„ 

497 

J168 


114 

6x4 

44 All 

57 • 

703. 7*5 


M 7 

967, 14x3 


157 •• 

38 


203 • 

478B 


276 . . 

780 


276 

89S 


332 .. 

1Z19 


280 

480 


401 

1140, 1130, 1214 


284 

104S, 1094 


538 .. 

70 


388 

*37*. *389 


540 

754 


298 



550 

666 


368 

638 


575 •• 

361 


341 • 

344 


O14 . . 

313 


353 . 

*438. 1439 , 


O42 .. 

1238 


409 . 

X199. 1219. X244 


057 .. 

1336 


411 . 

*377 


601 .. 

1181 


722 . 

1184 


759 •. 

1139 


733 • 

25*. 259. 272 

45 Ail. 

II . . 

I 170, 1220 


934 . 

123S 


17 .. 

998, I 2 II 

48 AH. 

60 . 

628 


25 .. 

1356 


80 . 

622 


58 . . 

798, 1089 


i66 . 

807 



270, 271, 272, 






274. 200 

Allahabad Law Jonrnal. 


124 .. 

977. 1406 





128 .. 

1204 

I A L. J 

. 4«5 . 

1179 


135 .. 

615 


418 . 


•• 

140 . , 

634 

>• 

607 . 

2l6 


Cr. c 



WMN 


THr CODE or CRIMtNAt EHOCEDURE 




Note J^o 


■Vote No 

I \ I 

I 611 

*’7 

19 068 

276 


Gi 5 

331 

610 

76 


6i6 

7 

95* 

75 


26 

A 

20 49 

“S8 


274 

435 

520 

280 

3 

14 

649 7*8 

5*3 

237 


8?5 

3> 4° 

6'»4 

*4* 

4 

Q* 

39® 

760 

30t 


80J 


'•* *37 

1044 

5 

419 

1315 1316 

5*3 

57 

t» 

■'sl 

245 \i 

6*1 

565 


487 

5 271 276 

79* 

113 116 


655 

346 

825 

*4 


989 

693 7*8 

839 

22-4 

7 

743 

24* 

84* 

go 


0^3 

280 

847 . 

747 

B 

5*7 

*93 

91“ 

^4 


1080 

”3* 1 

- I2Q 

•’95 


1097 

349 


320 314 331 

9 

156 

11 

678 

271 276 

10 

*44 

697 

'•3 *8 

25* 


35* 

35* 257 

1 35 

6tj 6I4A 1408 


183 

380 
-»7i *84 

1 f " 43 

406 

3'»+ 

11 

63 

84 

t 187 

357A. 


z8o 

5*7 

300 

”35 


13 

to 

1 7*9 

516 517 


461 

I I 27 

84s 

022 

1 

63 

->•86 

956 

6 9 080 1433A> 


336 

*37 

1&3" 

5*1 


937 

273 

1 J033 

221 


1Q46 

7 94 

4 122 

7»37 


*055 

*7 “94 

1 *48 

50«A 

M 

215 

“94 

' *5* 

nog 


265 

390 

*55 

65* 


2 9 

*73 

167 

Bl9 



23* 

16S 

736 


69 

*30 230 

! 0 

Bit 


94 

34 

>73 

>5 

»5 

5 

49 

180 

logo 


8^8 

50* 393 

217 

1*54 

l6 

263 

30® 

3 8 

*439 


lo 

*3* 33 

*30 

643 



225 

30 

75* 


303 

*93 

3*8 

itSi 


567 

280 

3*9 

981 



263 



1* 

334 

*9 

1 X L B BornfaKr S«ites 


43 

30 



iS 

59 

*4 

I Dora 10 

938 


>5 

33 

50 

551 558 5*»* 


52 ^ 

*49 

64 

. 8t6 1224 


3 4 

301 

*75 

8 X- 


1140 

39s 

214 



li<9 

18“ 83 

19 

. 5*9 1036 

19 

3 

7- 

223 

1113 



4 

3” 

7>9 


3‘® 

84 

339 

. >270 


355 

4 

340 

• 573 



TABLE or CASES 


'cxxv 


Note No | Note No 


T Bom 46 


886 

1 10 Bom X97 

1342 

4-S 


956 

X99 

94 809 

610 


083 

258 

4 

630 


1342 

*74 

36 1369 1383 

639 


1060 

3*9 

05 936 1406 

- Bom 01 

4 


340 

652 

481 

63: 

1 644 

1 497 

938 

5 5 


935 

1 « 

1085 

534 

59-* 

1097 

' II Bom 37'» 

70 r O'* 

564 

II&3 

1203 

375 

344 

^43 


5» 

438 

632 

653 


803 

584 

464 

3 Bom 1 -» 


5*6 

657 

301 

150 


1116 

659 

'•2 499 ex” 

4 Bom 15 


1040 

I"* Bom 36 

623 

lOI 

1053 

1161 

63 

• I 62 

-40 


1010 

xfx 

586 CCS 

287 


1258 

377 

iiy\ J203 

357 


643 

« 56^ 

18 

4“9 


6 2 

1 t3 Bom xoo 

24 624 

5 Bom 8 ( 


1112 

168 

JOO 158 

aO 


9 0 

! 376 

tiSx 

338 

538 

»3'9 

447 

5 9 

405 


1088 

502 

62 703 tool 

6 Bom {4 

OC8 

11*7 

590 

3 676 6<8 

383 


1319 

600 

13 586 673 802 

28S 


519 

* 

826 

402 


-38 

14 Bom *5 

466 474 

4 9 


1271 

X15 

xaio 

6 3 


578 

165 

319 

0 0 


334 

227 

4 580 

7 Bora 4j 

316 3«7 

33* 

1x68 1310 

180 


1(86 

381 

21 

OT> 303 


76 

43‘> 

908 

8 Bom 197 

1099 

1208 

555 

1 99 

200 

73J 735 73^ 

1166 

« 57^ 

79X 1429 

3SC 


499 

15 Bom 60 

882 982 

307 

1090 

1400 

25* 

418 

312 


549 

349 

XI16 I 04 

338 


1365 

369 

915 

575 


2353 

^5! 

930 938 939 

0 Bom 40 

24 42 

1288 

468 

XX26 1315 

too 

30 1016 

XI71 

492 

72j 743 



1291 

524 

872 883 890 

I3> 


1365 

16 Bom 159 

545 

172 

386 

1379 

165 

925 

»73 


586 

1 200 

I40 

244 


4 

2C9 

»274 1283 

286 

647 

1402 

274 

1383 

333 


1383 

307 

1299 

10 Bom 124 

730 

747 

368 

839 

131 

854 

1183 

37 

225 293 

»74 

231 271 373 

-’91 

424 

73 735 90 

17O 

1055 

X167 

580 

3 695 829 

181 

8 

X092 

661 

3 95 '’41 

185 


X 63 


904 984 

1 8b 

4 559 56' 

577 

7 9 

I 42 

190 

950 953 

1 983 

17 Bom 131 


196 


Xoio 

'•60 





TABLE OF CASES \KKV 




Note No 


Note No 

I Bom 

46' 


886 

10 Bom 197 

J342 


4 "5 


9->6 

199 

"94 809 


6lo 


983 

258 

4 


G30 


134'’ 

274 

36 1369 1383 


639 


1060 

319 

705 956 1406 

*’ Bom 

t>l 

11 4 

114- 

340 

652 


481 

632 644 

497 

938 


5'5 


935 


1083 


534 

59’ 

1097 

II Bom 37' 

"OI ^O' 


564 

1163 

1203 


344 


643 


5»- 

. 

' 438 



653 


803 

584 

464 

3 Bom 

J3 


506 

657 

501 


150 


1(16 

6 o 9 

22 499 62' 

4 Bom 

»5 


1040 

I' Bom 36 

623 


101 

1053 

1162 

63 

• 126' 


-40 

1010 

161 

386 068 


28' 


1-58 

377 

ii7\ 1203 


357 


643 


18 


479 


6 2 

13 Bom 109 

14 614 

5 Bom 

85 


III 

168 

169 >58 


36 


9 0 

376 

1181 


338 

558 

1319 

44/ 

. 379 


403 


1088 

502 

62 702 1001 

6 Bom 

14 

968 

1127 1 

590 

3 676 678 


383 


»3>9 

600 

13 386 675 80’ 


288 


5'9 1 

1 

626 


40 


38 

14 Bom 25 

466 474 


4 9 


1271 

»»5 

1210 


6 3 


578 , 

160 

379 

7 Bom 

O70 


334 

227 

4 580 

42 

316 3«7 

83* 

1168 1210 


x8a 


1186 

381 


8 Bom 

303 


76 

456 

908 

»97 

1099 

I ■•08 

555 

1299 


200 

73> 735 736 

1166 

572 

791 1429 


216 

499 

ij Bom 66 

882 982 


307 

1090 

X400 

152 

418 


312 


549 

349 

11X6 i'04 


338 


1365' 

369 

915 


575 


1353 

452 

930 938 939 

9 Bom 

40 

24 42 

1288 

488 

1126 1315 


100 


I171 

491 

725 743 




1191 

5>4 

872 883 890 


«3i 


13&5 

16 Bom 159 

545 


172 

586 

X376 

165 

915 


»73 


586 

200 

1402 


244 


4 

269 

4274 1283 


288 

647 

1402 

274 

*383 


333 


1383 

307 

X299 

^0 Bom 

124 

730 

■ 747 

368 

859 


>3« 

834 

1183 

37’ 

225 293 


>74 

251 271 275 

291 

414 

73’ 735 902 


176 

1055 

1x67 

580 

3 695 829 


181 

8 

1092 

b6i 

3 ■’95 ■’41 


185 


126S 


904 984 


186 

4 559 561 

577 

7'’9 

124. 


190 

950 955 

983 

17 Bom 131 

85s 


196 


to 10 

1 * s6o 

761 



xxxvi 


THE CODE OF CRIMINAL PROCEDURE. 


17 Bom. 360 . 

.. 485 

.. 731 

.. 748 

18 Bom. 97 

.. 3<>4 

■ • 38® 

.. 442 
.. 468 

• .. 581 

.. 636 

.. 751 




0S8. 930- ‘>35. 938 
U«9 
1051 I 
* 59* 1 

9, 484A. 509. 51®' 
1038 
>3 

(•35. ^37. *402 
. 5®9 

Oo4. *314. 1379 
5 ®* 

. 803. 1090 

3*9 

. I4>9 

. 1113 

1148 



639 

652, 997 
5*7 

389. 410, 447 

1304 

5*8 
553 
961, 962 

1x23 

883, 890 
*345 
1012 

i6, 485, 582, 805 
428 
843 

20, 1307 ' 
C65, 687, 1365 
14. 1251 
701, 707, X208 
615 
756. 757 
1x24 
913, 1X24 
IS®. 979 
0*8, 030, 931. 934 
1203 
1203 
*5 

778. 790 

38 

7*7. 728. 756. 778 
25 

907. 908 
96t, 962, 965 
654. 734. 735 
3*. *4* 


.. 844 

*34*. *345 

32 Bom. 10 . 

35 

.. 934 

805 

.. Ill . 

50*. 503. **67 

.. 936 

22. 022 

.. *62 

12X6 

.. 949 

13. *87. 193.*®53 

.. 184 

*4. 1236 

.. 959 

39* 

33 Bom. 22 

24. 25. 859 

.. 988 

3*5. 357 

.. 33 

227 

3 Bom. 32 

237. 258. 529 

.. 77 

730. 75* 


986, 991 


1100 

.. 5® 

1053, 1162 

.. 423 

872. 874 

.. 2*3 

904.983 

34 Bom. 326 

toSj 

.. 2JI 

516 

35 Bom. 137 

1440 

.. 3«(* 

5'5. 88*. 913. 9x5 

.. J63 

702, 703 

.. 430 

>148 

.. **5 

57® 

.. 484 

1240 

.. 253 

1220, 1350 

.. 40® 

-*<53 

.. 27* 

308 

.. 403 

718. 938,402 

.. 4®* 

293, 1180 

.. 404 

«357. *3y» 

.. 418 

***3 

.. 

- ^53 

37 Bom. 146 

958 

.. 7®(' 

78A. 7bt 

.. 152 

4 

5^ Bom.2S7 

559. 581 

» 178 .. 

30O 



TADLL or CASES 


\X\\ u 


37 Bom 30^ 

Note No 

C 

49 Bom 710 

Note \o 

i 10 I 47 

360 

8u S 6 851 

860 


62 


81Q 817 

1 878 

760 \ 

9^ *3iJ 

38 Bom 114 

*4 

80 


7o4 ** « 

04 i 

< 1^38 

906 


106S 

71Q 

1008 1010 

9IC 


78 

39 Bom 58 

301 

50 Bom 34 


975 

40 Bom 07 

757 *094 

IC 


981 

180 

20 

1344 *550 
013 915 

Bombar Law Raporter 

59S 

41 Bom 4 

9 0 

II t 

1 Bom L It 317 


j 7 

5*20 

I 19 

! 357 


3*7 

667 

SSo 

! 5 0 


80 

4 Bom 1 7 

C47 

« 7S3 


344 

190 

623 

2 Dom I R 37 


73 

so 

1054 

536 


95 

54 

900 

818 


344 307"^ 

400 

•334 

918 


2A 

004 

>35 

3 Bom L U 69 


59 

43 Bom 147 

046 756 

584 


2 

300 

1 4C 1251 

4 Bom L R 382 


37* 

554 

I •*llA 

087 


357 

007 

»*73 

876 


79 

864 

**73 

5 Bom L It sO 


9 306 

« 8«j 

1300 1294 

2$ 


*393 

44 Bora 4 

584 

873 


4 

580 

30 304 

980 

i83 

180 ijr 

400 

1020 

6Bom L R 34 


228 

463 

806 

663 


231 


631 

862 


232 

45 Bom 346 

1000 1 

1098 


30O 

6tg 

709 1 

7 Bora L R 463 


118 

67Z 

J 7 i 970 977 

5 7 


58 

, 834 

617 1 

7*3 


7* 

40Bom 58 

H03 



54 58 

Cl 

95* 

8 Bom L R 589 



07 

898 1 

9 Bom L It 5 


09 

J20 

93J 9&I 133* 1 

*44 


58 

441 

973 

1057 


870 

393 

iz6i 

1383 


86 

641 

357 1 

il Bom L R 18 


709 714 

893 

1420 

740 


85 

, 973 

t Cl i26z 

743 


2*8 43 

47 Bom 31 

939 

i2! Bom L It b 


1094 

80 

344 347 

521 


711 

102 

031 

14 Bom L R 13^ 


9j 

270 

631 1 

M* 


*5 

438 

*4 

163 


163 168 


37S 581 

236 


10 3 

48 Bom 358 

121G 1 

889 

1O3 

j8 284 

360 

676 65o 

15 Dom L It 3 


3^7 

401 

•*37 1 

*75 


1 8 179 

510 

1219 

998 


O02 7*0 

^ 5*2 

4iJ 432 449 

iGBom L It 138 


80 30 

49 Bom 440 

818 

C84 


3 

450 

502 

bo8 

1218 

1274 

6 8 

17 Bon L ]t 382 

380 

078 





xxxyiii 


THE CODE OF CRIMINAL PROCEDURE. 



Note no. 



Note No 

L. R. 211 .. 

243 

4 Bur. L 

J- << 

957. <274 

,L. R. 121 .. 

283, 1308 


65 

1429 

,, 1018 .. 

614, 661 


172 

. 280, 302 

. L.R 1065 . . 

5 « 


211 

• 589 

.L R. 157 . 

38 < 


213 

• 58(3. 757, 1029 

.. 3&8 , . 

1261 


258 

• <273 

.. 833 .. 

1020 


269 

. 1298, 1299 

. L. R. 842 . . 

587 





Burma Law Journal. 
I Dur. L. ]. 32 .. 


.. 258 . 

sBur. L. J. <Ji . 


I. L R, Calcutta Scries. 


1097 
1241 
4S, 1428 

225. 251. 293. 

294, 1203 
856 
rii 9 

1369 

1233 

225. 293, 306 
* 097 . 1439 
773 

404 

858 V 
<343. 1352 
823 
830, 1004 

751 
720, 120^ 
93'i 
32. 54O 

19 

<338 

bV2 

874. <123 

1097 

89, 837, 1001, 1400 
1023, 1222 
426 
404 

419 

SS2 


394. 407 
2-99, 1335 
• b2o 
381. 382 

364 

4O4. 474 

<5. 1180 

- 1275 

8 * 94 . <413 

915. 945 
5 « 0 . 83 t. 832 % 78 , 
1026 






TABLE 

OF CASES 

\\xi\ 




Note No 



Note No 

Ca! 

8 1 


0 6 J28 

' jCal 

37* 

75a 


8 5 

3 a 

339 349 351 


377 

88 4 


)5< 


510 


45S 

aoi *3 a 


9 d 8 


3*9 1041 


5*3 

1099 

Cal 

M 


3 * 7a 


637 

33* 


30 


i3<>> 


B47 

1197 


S3 


1398 


861 

*74 


•)(» 

90 

00 4 883 


875 

94* 




974 

1 

878 

no 


91 


334 

1 10 Cal 

18 

158 


307 


538 56* 


67 

826 83! 


308 


124 125 

10 Cal 

8 

390 


4>< 


*380 


85 

66 70 


49G 


* 47 


loy 

8 31 1261 


5“9 


80>9 


140 

904 907 930 974 


58* 


809 


*94 

1429 1431 

jCal 

58 


7*9 


207 

1177 


584 


7*7 


56 

497 


G40 


623 


08 

1097 *223 


7M 


740 845 


405 

499 


718 


761 


55* 

996 

G U1 

6 


1029 


643 

533 


835 


393 438 


775 

506 507 5*7 

7 Cal 

8 


838 


93* 

843 


4 


887 917 


937 

1030 


4& 


398 410 1 


970 

904 9 2 


8 


1547 1 


1024 

908 


7t> 


831 83 880 


1026 

*3 9 


208 


*247 1 


10 9 

IZ22 


O3 


1*24 


J030 

*43* 


3*4 


*429 1 


1047 

1310 


38a 


394 


J070 

79* 8 3 893 


447 


iri7 1 


1079 

113I 


662 


*033 


1097 

*33* 

seal 

63 


138& 

11 cal 

8 



121 

O97 

79* 8 3 893 


*3 

a4 So 


*34 


538 


5 

473 


lOf 


*423 


77 

493 *3** *339 




30a 1325 


79 



393 


G04 1393 


84 

330 3a4 


450 


733 745 , 


85 

918 938 


481 


759 ' 


9 * 

86 797 820 


580 


380 381 


106 

723 


61O 


5*0 1037 


30 

857 loot 


O18 (Note 

4037 


349 

761 


O34 


745 


3«a 

404 418 


O44 


30G 1200 


4*0 

880 


724 


280 


4*3 

4o6 


73G 


1272 I 75 


327 

'°6a 


739 

538 

880 914 930 


530 

*37 


85* 


*390 


566 



875 


1198 


O19 

*0 


883 


332 


737 

237 


895 


1204 


762 

409 436 71 


896 


*3 * 

I Cal 

*33 

37 


983 


4 *40* 


473 


9 Cal 

53 


930 938 


495 

61 


90 


1103 


5 * 

41S 


103 


372 382 


535 

* 79 * 


xxxvui 


THE CODE OF CRIMINAL PROCEDURE. 


isBom.L. R. 2it .. 

*43 

4 Bur. 

L. J 

It . 

20 Bom. L R 121 

283, 1308 



65 

„ 1018 . 

614, 661 



172 

21 Bom L R 1065 . . 

5” 



2IX 

22 Bom L R 157 

38* 



213 

388 

1261 



258 

.. 833 . 

1020 



269 

23 Bom L R 842 . 

587 




.. 844 

340 

1 

L R 

Caic 

.. 846 .. 

1054 




24 Bom. L R 885 

78A 

I Cal. 

207 


.. 928 .. 

1261 




.. U53 •• 

616. 621 

» 

28t 


25 Bom. L R 228 . . 

>74 


282 


282 . 

1254 


450 


26 Bom. L R. 186 . 

1278 

2 Cal. 

23 


.. 440 

1093 


110 


» 7>9 •• 

1433A 




.. 965 . . 

502 

„ 

>>7 


.. >>32 

1032 


273 


.. >335 •• 

6ti 


290 


.. 1236 .. 

869 


35O 


.. >240 .. 

*7 Bom. L. R. 195 . . 

960 


384 




405 


.. IT3 .. 

898. 8^ 

3 Cal 

169 


.. 332 .. 

C8l 

320 


.. J019 •• 

’ 33 ! 


366 


.. >039 •• 

628 


379 


„ 1058 .. 

4W. 473 


380 


.. >35> 

84 


495 


.. >333 •• 

4>9 


540 


28 Bom. L. U. 89 . . 

8lt 


573 


.. *88 .. 

853 


623 


Bunna Law Journal. 


742 

754 



1 Bur. L. }. 3: .. 

.. 82 .. 

„ I 23 .. 

.. 123 

. .. 163 •• 

.. 350 •» 

.. 357 •• 

.. 35S .. 

2 But. L. J. oi .. 

M ‘ t < y > .. 

.. 285 .. 

.. 287,. 

.. 280 .. 

.. . 293 .. 

3 Bur. L. j. jH .. 

.. 32 .. 

.. 121 .. 

.. 141 .. 

.. 182 .. - 

323'.. 


Bur. L. J. 


1289 

1044 


1303 

Cix 

387, 398 

>»37*»»39 

^4 

593 

023 

>34 

397 

I2I<> 

209. 210 


’5? 

738 

7<jS 


378 


530 

558 

t.«4 

7&S 

82& 


Note No. 

957. 1374 
1429 
280, 302 

589 

580. 757, 1029 
1273 
1298, 1299 


1097 
1241 
48, 142S 

225, 251.293. 

294. 1203 
85 C 
I119 
1369 

X23% 

225. 203. 30G 
1097. >429 
773 

ill 

2345. >35* 
82, 
850, X004 

751 

720, 1203 
93G 

22. 546 
19 

• >338 

0,2 

874. >>33 

iotj7 

89. 857, 1001, 1400 

1023 , 1322 

42O 

404 


101 

394. 407 
299. >335 
. 620 
381. 382 
3C< 
474 
J5. >>8o 

8< j 4. >4>3 
, ^ 915. 945 

516. S31, 832. 878. 

I026 






TAmn 

OF CASES. 

xx.\i\* 




Note No 



Note No. 

jCai 

Sri 


i>26, l>28 

9 Cal 

371 

755 


S75 

323. 

iJ9. 349. 35 » 


397 • . 

884 


■»54 • 


S*o 


455 

501. 2325 


958 


5IQ. 1041 


513 •• 

1090 

6 Cal 

H 




l>37 .. 

331 




136., 


847 . 

”97 


S3 - 


1398 


86t .. 

174 


90 . 

.'•JO, 

7t)0. 774. 883, 


875 •• 

941 





10 Cal. 


1102 


2QI 




158 




558. 561 

to Cal. 

67 .. 

820, 851 


30^ 


124^. «552 

78 

390 


4-11 


1380 


85 .. 

60, 702 


49O 


1247 


109 

8, 31, 12O1 


in 


80-> 


140 .. 

904. 907. 930. 974 




809 


194 .. 

1429. 1431 

6C^l. 

5S2 


719 


207 .. 

”77 




7»7 


•• 

497 

„ 

040 


623 



1097, 1223 


7M 


720. 845 


405 . . 

499 


7)8 


76 « 

.. 

S5i 

996 

0 Cal 

7CJ 


1029 


<•43 •- 

553 


833 


393. 438 


775 . 

506. 507.517 

?Cal 

iS 




93> .. 

843 




887.917 


937 •• 

1030 


40 


398. 410 


970 

904, 923 


87 




1024 

908 


rtO 


831. 832. 880 


1026 .. 

1329 


208 


*247 


1029 .. 

IZ32 




'124 


1030 .. 

1434 




1429 


1047 .. 

raio 




394 

.. 

1070 . . 

794. 833. 893 




UI7 


J079 . 

”5t 


602 


»ejj 

1 1 cal 

JO97 . 

J334 

8 Cal. 

03 


1380 


357 


111 


, 791. 823. 893 


13 .. 

254. 280 




538 


5= •• 

473 


lOO 


24*3 


77 •• 

493, 1311. 1339 


2)1 




79 .. 

1000 




C04, 1393 


84 .. 

350. 354 




733> 745 


85 .. 

928. 95S 


481 


759* 


9* .. 

789, 797, 820 


580 


aSo. 181 



723 


biO 


516. 1037 


239 .. 

857, looi 


O18 (Note 

J037 


349 .. 

76 1 


O34 


745 


395 .. 

404. 418 




306, J200 


4«o 

880 


724 


280 


4^3 .. 



7,0 


1272, 1275 


527 •• 



739 


886. 914. 930 


•• 

2 ■* 


85* 


1390 


566 . . 

O22. 


875 


1198 


big 



883 


332 


737 •• 



895 


1204 

j2Cal. 

7b2 .. 



8gO 


X321 

>33 .. 


9CaJ 

085 


4. 2402 


473 .. 


53 


930. 938 


495 .. 



9& 


1103 





103 


372. 382 


535 .. 

”79. 1295 



THL CODE 


or CRIMINAL IROCEDDRE 


2 (i 

358 

J4 Cal 361 


^o6 418 
loiO 

jOji 18 Cal 
39S 433 

10^7 

354 

805 19 Cal 

1010 
5S6 639 
iom * ®7 

346 ^ , 

■746 o Cal 
OG3 b68 671 675 
914 **5* 

410 430 449 1 
1057 1 

8 3 893 894 908 

1290 

7 4 1 

41 440 453^* '« 1 

48 779 

,io 519 ‘037 1 


1371 13 

516 1038 1042 
189 190 1*73 

13*9 1324 
3G9 3 0 382 


60 4 
390 391 
390 392 398 407 


i8<) 1 ;o 19* *93 
IW 
939 
1308 137* 
334 
749 
404 4o9 
357 358 
j 484 V SV> 5*9 
19 827 »54 


*324 

4®4 

76A 

*425 

40O 413 I 
497 

4 365 56* 

857 

t2oS I 41 
12 1 


13 5 445 »»8o 

1373 *4 8 
444 

toil lot loig 
394 399 499 439 
1051 113 
884 

802 n 993 995 
1043 
84G 905 
435 
689 

478 \ 

24 lOO'J 
O98 83O 89O 1038 



TA13I.L OI CASiS 



Note No 



Note No 


105* 

fCat 

34 4 

237 

0 

3 7JQ 


39* 

380 390 

II 

12S0 


395 

3 3 330 33* 344 

1 

4* 4 44 > 455 


427 

Oi 094 G9 j 8 9 

J 7 

; 0 j y 1151 , 


449 

*34 

384 

4 8 47SA 


49 

964 

387 

4 8 


55i 

*320 

301 

3 >408 


638 

I 88 

4»7 

63 


691 

I 5*5 

573 

1176 


757 

478A 

56(» 

816 817 

jCal 

20 

4 260 

761 

13O5 t367A 


230 

21 4 1151 

805 

94* 944 


235 

1225 

Sr? 

526 1038 


7» 

3 6 343 357 3JS 

S08 

IJ 56 4 3 598 


292 

I So 1281 

J35 

1071 


425 

399 

W8 

t 10 


4*5 

3 6 327 33t 332 

1004 

6 8 1237 


434 

*356 

tooO 

768 769 939 


440 

21 2335 

37 

478A 


555 

874 933 935 

44 

*4*8 143* 


359 

23> 

55 

46O 4O7 471 


561 

9*4. **5» 

So 

395 403 


6 8 

Z2rA 222 

*74 

7<i 


630 

136 

*94 

tOI2 2029 


721 

9*4 9*5 

48 

805 


7*7 

*37* *372 

49 

307 *198 


736 

914 913 929 920 

50 

1172 


798 

332 234 355 392 

*5 

903 913 



373 383 

300 

7 


858 

43 5O5 566 

328 

C70 140U *4*8 


863 

19 *015 

347 

1138 

' 29 Cal 

49 

700 974 

330 



181 

. 817 

36* 

890 


188 

395 406 447 

420 

1051 


33O 

652 

442 

1406 


JM> 

726 754 

493 

41 2S0 308 


576 

22lA 


966 


6*5 

387 39* 438 439 

495 

*37* 


746 

582 

499 

347 357 


748 

*57 *58 

502 

1045 


786 

3S0 620 *215 

532 

1241 


852 

644 648 649 

557 

394 A<>3 4<X5 469 


863 

767 

604 

io8j 


669 

339 349 357 359 

621 

27* 307 


874 

4 

731 

433 

27 Cal 

126 

68 707 H73A 

896 

149 *57 *58 


*3* 

2j 859 

975 

1091 *145 *219 


*37 

964 

983 

681 2406 

1 

*44 


53 

Sog 


*74 

30 2356 

55 

40* 


259 

406 447 

*55 

308 


295 

490 508 5*9 

IG7 

670 1411 



538 872 898 

*03 

716 


320 

I 9 I208 

286 

bSi 


366 

223 135 

288 

*4*3 


368 

97* 

316 

1148 


370 

83G 837 844 

317 (Note) *>4° 1 


37* 

2158 

320 

153 474 495 1 


450 

863 1 



THE CODE OF CRIMINAL PSOCEPURE 


41 308 *91 

1178 1180 
1146 

13 5 '•4* -^5 

51 ->61 '•73 390 

IS? 

662 664 

585 f> 2 
735 748 
391 399 406 
447 448 
410 

6O0 663 60? 680 
C03 1394 

397 

"2IA 857 »0O* 
691 

-’58 

745 780 
742 
854 *<76 

781 

ftSi S”? n66 
622 


887 

30 Cal 36 


37 80 597 

2 lA 

857 looi 1400 
687 

1090 1400 
654 734 
169 

301 31 
675 1184 
788 829 
46 510 5 o 
1150 136 

854 1043 
59 89 

Q5<i 

39O 

628 
622 
'•21A 
2 2 227 
1333 
406 425 
387 390 408 

4*4 444 
79 

810 8x7 
387 399 400 40^ 
407 4 2 424 
IJ 
74* 

2 T '»2lA 26 
63X 


I 137'’ *377 

443 

39 407 

4 8 

449 

603 J 394 

956 

485 

926 


508 

409 4*3 436 448 

1188 

593 

399 406 

149 

O 90 

>3 *34 

340 398 447 

903 

G 46 739 

400 

9 to 

654 

172 

916 

631 

B 4 O 

918 

47 - 

08 854 1043 

i 9’3 

490 6 G 0 G 73 676 

J4G 974 979 


644 

19 4« 1370 

31 Cal I 

545 7*6 

499 

48 

390 

039 

142 


4*8 

350 

- 9 23 37 

38 393 434 

419 

*58 

438 439 

557 

9 2 G 245 

«37» *387 

064 

14 125 : 

939 *064 

&3;> 

4*3 

014 

O 9 I 

*35& 

456 

to 

**43 


7«5 

1387 

745 846 I4«3 1 

83 

■*75 

43 

9 8 

727 





TABLE or CASES 


\iiii 



Note No. 



Note No. 

Cal iiTu 


339. 354. 357. 358 

34 Cal- 

807 

38* 

.. '183 


*034. *057 


QlS 

39. 1390 

.. VKt 


373 


926 

7. 24. 598 

.. 1007 


7S2, 1004 


935 

233 

.. 1030 


008 


986 

*343 

.. J053 


779 


991 

243 

Cal. 21 


732 

35 Cal. 

**4 

*239 

.. 


239. 240. 24* 


**7 

234. 406. 437 

>34 


307. 372. 373 

.. 

*33 

zt 

.. >78 


1132 

.. 

*38 

1031 

.. 180 


615 


*4* 

*4. 636. 637 

« iS; 


3W. 404 


161 

1205 

.. 3O7 


21 


243 

272. 280. 598, 835 

.. 37«» 


16 


283 

358 

.. 4-f5 


652 


3*5 

22t, 22IA, 222 

.. 47'» 


1272 


350 

446 

.. 550 


316. 1040 


36* 

*13. *34 

.. 532 


397. 4*6 


400 

302 

Ooz 


4*0.478 


434 

227 

“SO 


930. 1330 


457 

JOI8 

.. 771 


398 


53* 

9*5. 922 

M 783 


Ooi. Coj, 085 


718 

XO47 

.. 79O 


439. 45* 


774 

• 407 

.. «50 


457 

.. 

795 

409. 4*7 

.. 935 


3OO. 307 


929 

390 

.. Vi» 


3*3 


107& 

*93. SOI, 389 



234 

.. 

*093 . 

334, Z009 

.. 106<7 


**43 

36 Cal. 

44 

*343. *362 

.. <085 


313. O71. 728. 


48 

7*7. *003 



J03O 


67 

• 857 

tOQO 


1184 


72 

sr, C68, 670 

.. 1003 


387, 409. 410.4*8. 


158 

1047 



436 


163 

24* 

Cal. I 


14, 020 


166 

*37.529. 99*. 13*5 

.. 8 


341. 295. **80 


*74 

99*. 13*0 

.. 30 


Z2 


z8l 

501, 1044 

„ 33 


39*. 438. 439 


302 

*4*9 

08 


389, 407. 447 


370 

*399 

.. »93 


623, 1164 


385 

**33 

M 287 




4*5 

681 

• • 29Z 


752. 777. 778 


433 

34. *J2. 187. 217. 

>. 295 


723. 1408 



52*. 523 

.. 352 


398 


562 

*337 

.. 0^9 


. 86 


029 

937. 939. 952 

.. I0Z3 


498, 501, 503, 540 


643 

. iibB 

J030 


*034 


749 

*333 

.. 1183 


*37* 


808 

746. 1029. *4*5 

.. 1382 


O72, 082, 707, 


869 

795. *399. *430 



1175A 


904 

*37*. *373 

^353 


93*. 939. *304 


933 

4O6, 469, 474 

Cal. 1 


3*3 


955 

1029 

.. 42 


*253 


98b 

406, 429 

<■ 73 


326 


994 

682, 707, 827, I20b 

.. 325 


769. 770 

37 Cal. 

*3 

631, 1256 

.. 34* 


**73 


49 

54*. 587 

•• 347 


1342 


52 

21. 1240 

.. 55* 


623. *239 


72 


.. 098 


76G, 770, 915 


9* 

290. 302, 304, 308, 

>. 840 


4*3. 447. 45* 



**53 



TUC CODE OF CRlMtKAL- PROCEDURt, 


845 

38 Cil 24 


1^6 158 o Cal 
1047 

589 
836 838 
613 1241 
423 
5 

458 

1410 1432 

585 I3»5 

302 

510 513 638 639 
757 778 
406 466 

745 41 Cal 
617 
I 1239 
1087 
1012 
961 962 
438 

199 666 1215 


406 466 4^ 

776 778 
27 968 
1086 1092 
J204 
182 
8*5 >055 

366 372 
671 966 

583 94 >399 4* Cal 


>374 1432 

„ 63 * 

7 9 S45 1018 
698 7»5 

864 

187 194 301 
668 
1361 

O23 6O3 679 
94i 
45* 45 
94 943 


54t 662 678 

517 
405 
”3 >35 
745 747 
1282 
1261 

>90 195 197 521 

894 988 
570 

III II 313 943 
1136 
XI17 
X207 
767 

760 770 JI5 939 
744 
4>^>37o 
726 734 

730 867 973 
939 1087 
301 
28G 

>3 586 589 
880 883 940 949 
1093 

657 658 659 660 

1315 

357 358 
1246 
796 
1138 
1025 
893 >300 
699 
1204 
623 
345 
301 303 

>49 

9O1 

757 

936 

>>7 1207 

954 960 961 962 
965 

7*3 730 756 757 





T.MILC or 

CASES. 



xlv 



Note Ko 





Note No. 



$03. OSo, 1030 

18 

Cal 

280 


864 

Cal 

M • 

755 



522 


447. 449 


'53 

*58 



534 


335. "08 


>r3 • 

**44 



874 


1102 


4. *6 

OoS 



1086 


*244 


542 

>*43 


Cal, 

1105 


1303 


501 

*44 

40 

167 


511.5*2. 9*3 


671 . 

221A. 328 





4*8. 419 


1024 

30*. 303 



1S2 


087. 988 


1020 

1222 



187 


398. 425 


itaS 

37*. =75. >330 



277 


893 


•»13 

OgS, 1311 



358 


893 


1152 

620 



544 


457 

■41 Cal 

61 

3*4. 338. 344 



55' 


616 



114, tio. '3o8 



555 

. 734 

735. 754. 783 


338 

730. 7^. 769 



573 

• 5*4 

8»o. 778. 9*5 


477 

893. 917 



682 


358 


505 

570. 57' 



A7r 


404 


O50 

620 



9*4 


1093 


703 

"97 


Cal. 

1075 


977 


7*3 

0*5* 916 

50 

4> 


939 


737 

301. 302 



94 


745. 759 


876 

338, '058. IIOO 



>35 

. 500 , 637, 1428 


gis 

555* 557 



*59 

! OoS 

770. 779. **04 

,, 

1003 

028 


„ 

2*3 

8*3. 973. 977 

>5 Cal. 

480 

563 



3*9 


309. O09 


337 

0«3. 919 



308 

; 318 

977 


583 

633 


„ 

3*8 

3*9. 893. 9*5 



983 



387 


834. 945 


7*7 

762 



4*3 


2168 


81C 

994 



43* 


116S 


903 

305. '4*7 



461 


640 

4CCaJ 


1298 





585 



'055 



5*8 


975. 977. 980 


207 

925 



564 


^ 762, 766 


3t3 

"43 



585 


*3*5 


315 

251, 253. 258. *63. 



594 


746, 1092 


284 



®3| 


75*. *094 


4ti 

J033 



658 


9*9. 930. 935 


344 

*"7 



664 


44. loii, 1044 


635 

"S' 



867 


1282 



1302 



872 


889, 940 


712 

778 



939 


977 


74' 

780 



969 


308, 1316 


807 

382, 660, 660 



97* 


*138 


854 

O03, 666, 1429 



985 


24*. 973 


S67 

796 


CsJ 

1004 


736. 778 


1056 

1*3 

5* 

1 


182 

17 Cal 


9'4. 9*5 



70 


78A, 1051 


147 

56. 796 



160 


915. 938 


»54 

75*. >304 



271 


938. 939 



I9I, 198, 200 



. 347 


93O. 937. 938 


438 

447, 1203, 1217 



402 

• *37 

5*9. 582. 587 


397 

*93 



4*8 


889. 893. 936 


647 

191 



44* 


60S, 1003 


758 

Q06 



460 


1*71 


795 

X050 



488 


725 


974 

478, *054 



5S4 


48 Ca 

. 

1091 


•* 

653 


e 



THE CODE OF CRIMINAL PROCEDURE. 


52 Cal. 


si Cal. 820 

827 

849 
924 
933 
980 
1044 
67 
148 


437 

446 

463 

478 

499 

522 

590 

395 

632 

636 

666 

668 


962 

.. 987 

53 Cal. 1*9 


Note No. 

57. J389 
12*9 
701, 702, 703 
975 
977 

38. 885, 1396, 1398 
844.845 
509. 919 
1410 
1029 
9»5 

723. 759. 783 
116, 118. 1298 
1226A. 139S 

1037. 1038 

C42. 1029 
1028 
1037 


1 C W. 

2 c Vv 

3 C. W. 

4 C. \v 


1248, 1257 
480, 1029 
974.975 
949 
9*5 
1028 
1227A 
1248. 1249 
1028 

1028 
466 

1 171 
938 

1029 

895A. 899. 913. 

9>5 

Weekly Nates. 

22 lA 
30X 


5C W.N. : 


. N. 70 . 
422 . 
573 • 

• N- 345 • 

463 . 

'.N. 37 . 

121 .. 

253 .. 

426 .. 

797 .. 


15* 

372 

367 

370. 374. 382 

354.358 

394 

78A 

394 

296 

25 

405 

308 

348 


6C.W.N. 337 . 

.. 54S . 

. 883 . 

„ 926 . 


853 • 

883 


5x7 • 

543 ■ 
438 


287 .. 

845 . 

847 
1027 . 
1095 . 
100 . 

129 . . 
176 .. 
5X2 . 

7S9 .. 
836 .. 
840 . . 
1128 .... 
438 .. 
606 .. 
678 .. 

703 .. 


13 .. 420 .. 

t. 580 .. 

.. 1091 ., 

14 U W, N, 709 , 
ISCW.N 734 . 

.. 1051 . 

16C. \V, N. 1078 . 

» IIDS . 

17 C W. N. 72 . 

.. =38 . 

.. 448 . 

i. 451 . 
p. 980 . 

18 C W.N. 39^ . 

.. 700 . 

.. 1148 . 

19 C. \V. N. 02 . 

.. 248 . 

•• 959 . 

80C.W.N. 3!8 


95A 

142 


358 
230, 290 
222 
254. 259 
213 
239 

24 

223 

127 

354 

67 

301 

43 

35 

367 

*63 

326 

363. 289 
20s 
226 
226 
X3 
234 


188. 197 

13. 637 
83 

252. 276 

, ’■» 
'175. 1176 
13 

49 

410, 418 

339 



)C w 

I C A\ 

2C W 

'3C \\ 

-^C W 

95 C \\ 

36 C ^\ 

37 c w 



T4DLC or CASES 


\Ivii 


Note No 



Note No 

-5S 

381 382 

»SC 3V N 850 

*37 

9/S 

419 


876 

938 

081 

366 38 •• 


SSo 

*237 

1014 

4*8 


903 

*389 

1300 

80 


947 

938 

160 

-34 


075 

560 5O3 

O08 

*•9 84 

^oC W ' 

54 

7 6 930 

gzG 

344 357 


1-7 

811 

9-8 

4>3 


316 

*373 

163 

-4- 


4** 

379 38t 

408 



43’ 

557 

4/Q 

4*8 


475 

425 1028 1161 

597 

84 


483 

730 

19 

199 


508 

600 

100 

-58 


5-6 

9*3 1029 

M» 

373 


648 

*376 

M5 

366 38-* 


649 

357A 

481 

t6 58’ 


65’ 

886 

958 

3*4 


60S 

7*0 

1051 

405 


84 

938 

1054 

344 


939 

074 *037 

104 

203 


*033 

14— 

ng 

9*5 9*9 

30 c w : 

N S66 

*059 

400 

*93 


238 

474 

621 

394 


276 

7*7 i-’SO 

002 

407 


336 

703 1029 

9 8 

354 



*434 

I0J9 

406 


384 

1093 

1075 

234 




140 

30- 

Calcutu Law Joursal 

334 

« 27- 




337 

*3 

tc L J 

3*9 

396 

002 

4*3 


434 

357 

6*3 

85 


&3- 

234 

06 1 

33 

2C L J 

619 


719 

416 

3C L J 

87 

585 

1007 

413 


*37 

406 

»75 

555 


195 

238 -86 

181 

58Z 


478 

4*3 

344 

730 


575 

302 

663 

373 1 

6C L r 18- 

• JQ 

831 

835 


7** 

-59 

904 

37-’ 1 


753 

523 

1000 

4*0 

7 c I. J 3&9 

4*0 

148 

857 

_ 

547 

4-8 

171 

444 

8C L T 24- 

4-9 

2G7 

438 

loC L J 

I 450 


459 

360 


482 

344 

6 6 

757 925 

I »I C L J 114 

33* 

651 

687 


41- 


<575 

*4« 

15C L J 

267 

466 

820 

893 

I7C L J 

392 

8j 

119 

975 *0 9 

18C L . 

*50 

*377 


0*3 9*7 

2» C L ' 

116 


487 

988 

24C L ■ 

444 

^6 

490 

382 

-7C L J 

3<4 

-37 

561 

732 

28C L . 

2IZ 

33? 

585 

9*5 

30C L 

r 303 

5*5 

/83 

406 

31C L 1 

1 305 

. 9*5 


28C \\ N 





\ \ \\\ 

\\\ 

. I 

I M ' n 
. I''' M 

II I HIM I 

III 

I7l 

i \ i ^ f 

t fr P 


■>l 


w 

l> 


ll 

n 

I, 



TABLf OF CA'SE® 


\Ux 



J,OTE Ko 



Note No 

6 Lah 56 

*257 

I Mai 

594 

956 

5S 

5*9 *403 i 

2 Mad 

30 

nil 

9S 

1' 7A 


38 

1204 

16G 

1047 1214 


*40 

364 367 

171 

50* 898 1 


*69 

297 *340 

tS3 

5*7 073 1 

3 Mad 

48 

*054 

iSS 

634' 



1011 1012 

*99 

Sg3 899 1 


238 

252 280 

-26 

766 


35* 

607 Gg"* 732 962 

396 

*37* *372 


354 

369 

4*5 

5*0 *403 



629 

437 

481 

4 Mad 

23 

1010 

445 

<5*3 


rar 

470 474 

54* 

*385 *393 


*30 

837 838 

, V 554 

837 974 


227 

607 697 718 

7l.an 3 

‘434 


030 

1297 

84 

501 4 766 


234 

25 80G S39 

Lahore Law Journal I 


329 

615 

697 823 825 




393 

1G4 

L.J -37 

*5* 

5 Mod 

12 

**33 

348 

358 


20 

783 

413 

631 


"2 

*35 

C60 

631 


23 

569 58* 

3 L U J 97 

**79 


28 

70 

J46 

*55 


*38 

723 

44 

617 


160 

79* 793 

480 

230 


378 

802 

, , 537 

619 


380 

2-»5 

4 L L J 333 

973 


38* 

794 809 813 

331 

»*79 

6 Mad 

5 

827 

4*t 

1179 


32 

S 

T r . 53‘ 

-71 


63 

69G 823 987 991 

5 L L J 183 

655 


69 

*37 99* 

, r , 574 

1090 


146 

6*5 

GL L J 471 

56J 


*03 

364 365 

Ood 

16 582 


252 


618 

977 


283 

1278 

7L L J 39 

5*7 


280 

1420 

108 

1055 


3*0 

80 2 

114 

837 

1 

33<5 


24* 

*372 


37* 

1283 

250 

519 1403 


39O 

149 714 860 863 

4 8 

7*7 



870 

57* 

*372 *388 


426 

420 

or , 586 

563 

7 Mad 

49 - 

466 

B L L J 47 

447 


102 

S8 

87 

bit 


*87 

1284 




189 

6*4 I-*!? 

1 L R Madras Series 1 


*3 

796 79 




'*74 

494 

I Mad 56 

1076 

1 

9 

b 0 i->47 

*?*• 

56* 


347 

63 

2G6 

lOI *06 


354 

547 

277 

77 


356 

796 832 

289 

SOSO 


43O 

100 103 lOj 

304 

1127 


454 

/Gg -86 

305 

*271 


400 

393 y 

340 

967 


557 

logy 


377 

439 

448 


1 1 Mad 9S 


144 

»99 

323 

339 

373 


*44 

343 

333 


>4 Mad 36 


table of cases 


Note No 


7 Mad 560 

563 

8 Mad 18 


1174 
13 1422 
50 ioi6 1171 
1281 


296 

336 

36 


62 


»093 1177 

1177 
1103 
83* 878 

897 

805 

516 974 977 979 
1042 
664 1014 

1369 

805 

1006 1010 

644 

1345 

1297 

*343 

978 


*4 Mad 334 

363 


15 Mad 


16 Mad 


234 

235 


77 


21 620 
700 974 1036 
»37 327 529 
Sot 
»5 1278 
466 


421 


17 Mad 


461 

46$ 


18 Mad 


622 


748 779 
14 660 
‘34 135 
io8g 1304 
761 


IJ38 

62 

406 


1084 


9»5 9J9 


748 


1419 

X412 


340 341 


1273 


‘93 


1269 


‘253 

965 


581 
936 1 1 24 


19 Mad 


*55 

394 


*63 

269 


349 

354 


20 Mad 


375 

461 


383 

3!? 


388 

444 


21 Mad 


445 

437 


470 

15 


Note No 


827 1179 
1116 1224 
, 326 

652 992 ggj 

1279 
50 1389 
1197 
702 703 71S 
789 861 863 870 

1431 

1394 


to 


93 

1127 

, _ 628 1250 

608 895 896 962 
25 685 
499 
1020 

3x4 

‘XX3 142X 
1250 
646 

^ 1283 

^93 719 1402 
418 
399 433 
681 


369 38 

J65 166 

o 535 
21 378 386 
593 *410 1432 

2x5 

1127 
720 888 988 
1272 1276 
I28t 

143 

1127 

‘71 173 1071 
489 53^ 
161 859 


21 


saM^ul 


1x4 

124 

*37 

246 

»5 


668 

791 

io8x 

893 

161 
30 1284 

=■» 3.5 '5'.? 

1127 

“'■> S17 

1020 

519 873 1041 



TABLE OF CASES. 


li 


Mad. 47 .. 

Note No. 

44. 94, 10 X 3 

26 3 fad. 

469 

Note No. 

.. 221. 22*A 

.. 148 .. 

595 


47 * • 

234. .292 

.. *53 .. 

irJ3, XI30 



**75 

.. 246 .. 

1276 


itiS 

„ 247 (Kote) 

1276 

.. 

592 

7*4. 7 * 9 . 744. 774 

.. 459 .. 

855 


596 . 

5 * 

49 * 

882 


39S 

875- 942 

Mad. J5X .. 

' 88*. 882 


607 . 

33 

.. 205 . . 

*253 

. 

640 

* 3 . 549. 693 

.. . 210 .. 

21 

! 573 fad. 

636 . 

63* 

.. 223 .. 

52 , 646 

*3 . 

*272, 1289 

.. 225 •• 

705 . >>90 

.. 

54 . 

22, 646. 7*6 

.. 540 .. 

64 1. 1196 

>. 

59 . 

817, 1248 

.. 544 •• 

499 , 500 


6* 

654 

.. 626 .. 

802 


*24 

63* 

M 632 .. 

873. 874. *405 


*27 . 

484 

.. 636 .. 

700 

,** 

22} . 

623 

Mad. 13 .. 

72 

.. 

237 

1045 

.. 45 - 

369. 38* 

.. 

238 . 

' 90*. 974. 979 

.. * 3 * .. 

622 


3*0 

19, 241, *032 

.. *36 .. 

705. 1190 

28 Mad. 

525 . 

.306 

»Gr .. 

* 3*5 

30S . 

102( 

' .. 238 .. 

1430 


310 . 

854. *03; 

.. 563 .. 

371. *269 

29 Mad. 

363 . 

48* 

.. 505 •• 

* 4 * 7 . * 4 ** 

89 . 

' 5 *, 3 *< 

.. 3*7 •• 

393 


9 * • 

93 : 
466, 46( 

.. 3 ** .. 

954 . 962 


97 . 

•• 4*4 

898 


100 . 

„ 22. *234 

•> 5*3 •• 872 

891. 94I. 942 


126 . 

681.827, 854,1043 

.. 64* .. 

.. C60 .. 

1095 

24 


187 . 

to8{ 

* 8tl 

.. 675.. 

62. 702, too* 


188 . 

11*3. ll4i 

3 Mad. 23 .. 

644 

,. 

100 . 

22*. 22* 

.. 61 .. 714 

744. 748. 750. 


236 . 

113c 


950. 955 


237 . 

40 £ 

- 534 •• 

1051 

a. 

33 * • 

* 23 * 

/. 546 .. 

663 

>. 

372 . 

820, 833 

M 639 ., 

1244 


373 . 

478 

/. 667 .. 

803 


373 • 

*344. *36’ 

.. 671 .. 

. 629 


III: 

803. *101 

6 Mad. i . . 

1151. 1407 


727. 7** 

.. 38 .. 

50G, 507. 9*5 


36* . 

39 *. 4 * 3 , 42-*. 44 f 

43 .. 

652 


567 , 

**30, * 43 i 

•/ 49 .. 

1336 

30 3 Iad. 

3®9 . 

734 . 754 

98 .. 

* 4 . *233 

• 

9 * 4 . 9 ii 

.. **6 .. 

613 


48 . 

227, 1*41 

.. *24 .. 

243.55* 


94 • 

54 ? 

... *23 .. 

745. 748 


*03 ■ 

1*46 

.. *27 .. 

. 813. 616 


*36 . 

37, not 

1. * 3 ° •• 

1389 


162 . 

22J 

.. *88 .. 

389, 1370 


224 . 

7*7 

.. 243 .. 

9*6, 1123 


228 . 

587. **43 

.. 394 •• 

1394 A 


233 • 

*373 

. 4*0 .. 

457 


282 . 

253 ,281 

.. 419 .. 

2X2 


328 • 

728. 75*. 753 

.. 42 * •. 

SI48 


332 . 

12S3 

.. 454 .. 

745.'758 


4OO . 

*28? 

.. 4&5 .. 

io ;4 


348 • 

398. 40: 

.. 467 *. 

. 924 

31 Mod. 

40 . 

895, 10*3 



TABLE OF CASES 


7 Mad 560 

„ .. » 563 


140 

296 

336 

36 


282 

356 

374 

377 

439 

448 


165 

166 
232 
395 

98 


323 

339 

373 


«96 

373 


*4 Mad 36 


Note No 

1174 
«3 1432 
50 1016 1171 
1281 
62 

1093 1177 
”77 
1103 
831 878 
897 
805 

516 974 977 979 
1042 
864 1014 

*369 
, 805 

1006 1010 

644 

*345 
1297 
*343 
978 
77 
.77 
21 620 
700 974 1036 
*37 5*7 339 
807 
*5 1271 
466 
908 
622 
748 779 
(4 660 
p4 135 

1089 1304 

761 


15 Mad 


1138 

f>z 
406 
>01 
1084 
898 
9*5 9*9 
748 
„ *4*9 

981 1412 

340 34* 

*273 

*93 

*269 
*4 1233 
9&5 
5st 

93S 1124 


*4 Mad 334 

363 

364 
379 

398 

399 
36 

39 

83 
94 

*3* 
132 
*37 
224 

. 352 
16 Mad 234 

235 

410 

42* 

423 

461 

, 468 

l7Mad 26© 

*8 Mad ^4? 
51 
255 

394 
402 
3 
*4 
*8 
263 
269 
349 
354 
375 
461 


>9 Mad 


20 Mad 


21 Mad 


22 Mad 


383 

387 

388 

444 

445 
457 
470 

83 

»*4 

*24 

237 

246 

*5 


Mote No 

827 1179 
*1*6 1224 

^ 326 

652 992 997 
1279 
50 1389 
1197 
702 703 7:8 
789 86* 863 870 
*43* 

*394 

10 

93 

1127 

- „ 628 1230 

608 895 896 962 
25 685 
499 
*020 
5*4 
***3 *42* 
*250 
646 

- 1283 

C93 7*9 1402 
4*8 
399 433 
681 
10*2 
389 382 
*85 *66 

„ 6 335 

2* 378 386 
593 *4*0 1432 

1024 

2*5 

*127 
720 888 988 
*27 *276 
I28l 
*43 
1127 

*7* 173 *071 
489 532 
161 859 
21 
668 
79* 
io8z 

893 

161 
30 1284 

38 210 515 

1127 

8*0 8*7 1248 
1020 

5*9 875 104* 



TABLE OF CASES. 


li 


23 Mad. 


23 Mad. 


24 Mad 


25 Mad. 


26 M^. 



Note No. 



Note No, 

47 •• 

44. 94. 1012 

26 Mad 

469 

221. 221A 

148 .. 

595 


47* • 

*34. .*92 

*53 •• 

1113. 1150 


477 • 

**75 

246 .. 

1276 


478 . 

1*18 

247 (Note) 

1276 


592 . 

7*4. 7*9. 744. 774 

459 •• 

855 


596 . 

5: 

49* .. 

882 


598 . 

875. 94* 

15* .. 

881. 882 


607 . 

23 

205 .. 

1253 


640 . 

*3. 549. 693 

210 . 

21 


656 . 

631 

223 .. 

22. 646 

27 Mad 

*3 • 

1272, 1289 

225 .. 

705. 1190 


54 • 

22, 646, 716 

540 •• 

641. 1196 


59 • 

817, 1248 

544 

499. 500 


61 . 

634 

626 . . 

802 


*24 • 

63* 

632 .. 

873. 874. *405 

„ 

127 . 

484 

636 . . 

700 


223 . 

623 

*3 .. 

7* 


*37 • 

*045 

45 >■ 

369. 38* 

*’ 

238 . 

90*. 974. 979 


136 

161 

238 


641 

CCq 

O75 


346 

639 

667 

6jj 


•454 

465 

467 


622 

705. 1190 

«3»5 
1430 
371. J269 
1417. 1421 
393 
954. 962 
898 

(, 892, 941. 942 

1095 

62. 702. 1001 

o 

. 744. 748. 750. 
950. 955 
1051 
663 
**44 

803 

629 
1151, 1407 
506, 507, 915 
652 
1356 
*4. **53 
613 
*45. 55* 
745. 748 
8x5, 816 
1389 
389. X370 
926, 1123 
1394A 
457 
212 
1148 
745.'758 
1074 
9*4 


5 to 
5*5 
28 Mad 308 


565 

89 


187 

188 
190 
230 
*37 


373 . 
375 • 
5*7 . 
558 . 

561 . 

567 • 

569 ,, 

44 . 
48 . 


*9. *4*. 1053 
• 306 
1029 

834. *053 

480 

' a*. 5*4 

406, 469 

22. 1254 
681, 827, 854, 1043, 
1088 

' 81S 

***3. 1148 
221, 227 
1x30 
466 
„ **39 

820, >833 
478 
*344. *363 
805, 1103 
7*7. 728 
392. 413. 422. 448 
**30. *435 
734. 754 
9*4. 9*5 
2*7. **47 
549 
1148 
37. **06 
227 
..717 

587. *143 
*373 
*55 .*81 
7*8. 75*. 733 
1285 

1289 

.398. 407 
• 893, 1012 



THE CODE OF CRIMINAL KtOCEDURE 


ji Mad 43 


276 

277 
280 

315 

416 

506 

5^5 

543 

548 


760 
319 638 
4*4 
1077 

843 
1181 
1236 1252 
1285 
962 
290 
1104 

342 380 , 
90 239 
404 439 
499 * 
306 1083 
8 7 1043 

1443 

13 16 582 637 
639 730 
964 
J4 *236 
96r 963 9^5 
”5* 

T9 t I 018 
T9 327 1176 
lot 644 


36 Mad 


470 

474 

585 


37 Mad 


38 Mad 


156 

3*7 

565 

304 

489 

498 

51 

532 

555 

556 (Note) 

585 


33 Mad 


34 Mad 


349 

545 

35 Mad 243 


36 Mad 72 


308 

315 


387 

437 


639 

779 

807 

1028 

1088 

1091 

3oMad 449 
303 


Note No 

1010 
240 1308 
872 gii 926 929 
930 
190 
1216 1219 
311 3*3 
227 

1333 

1248 

1276 

366 381 38 
1044 
678 
1005 
254 
•’54 

19 830 1014 
555 557 
555 557 575 
1299 
796 

182 t86 1318 
878 

915 

786 820 837 


258 

104 

106 

303 

1219 

303 

35 40 53 63 1 

527 

748 



730 

537 

323 

48 


* 53 

539 

241 

85 

241 295 

1*79 

56* 

T 05 

89 

S18 

*•37 

576 

557 

264 

77* 

1146 

604 

998 

28S 


1299 

677 

61a 628 

502 


756 

770 

974 979 

5*4 


965 

928 

526 

94 


1345 

942 

856 

138 


410 

946 

993 995 998 999 

*39 


287 

957 

1277 

253 

798 1089 

977 

5*5 

343 


9* 


805 

346 


583 

1085 

1207 


1387 

A a 

622 J238 J254 

258 

631 

8g6 

398 447 1202 
1000 

234 437 803 J088 
699 723 1003 
549 625 628 
974 **43 


40Mad too 
108 
591 
789 
835 

976 
•377 
X028 
246 

323 

533 

644 
685 

727 

787 

9S2 


4* Mad 


T237 
lOII 1044 
III5 
144* 
57* *383 
T088 
798 1088 
**3 **5 
230 237 583 599 
1000 
*435 1438 
*343 
994 995 999 
7S6 797 S20 853 

63* 

1191 



TADLE OF CASES 


lul 




Vote No 



Note No 

42 Mad 

9 

*34’ 

6M L J 

*93 

463 


64 

631 

8M L J 

253 

455 


96 

631 

11 M L J 

122 

375 


t09 

1219 

*4 M L J 

207 

327 


iSo 

637 


49* 

233 


42 

1252 

15 M L J 

489 

22 


446 

26 525 

16M L J 


439 


540 

»*37 


I4S 

399 


561 

7/4 1029 1189 

17M L J 

*58 

389 


91 

549 «4'>* 


438 

285 


885 

637 638 1156 

19M L J 

18 

407 

43 Mad 

316 

355 

SI M L J 

283 

844 


330 

849 1089 


4 86 

4 66 


361 

7*7 7*8 


795 

670 


4>J 

756 757 837 

22 M L J 

4*9 

633 


450 

271 .72 279 280 

23 M L J 

445 

210 



289 

S5M L J 

670 

4 35 37 


5 ii 

T9 241 1012 

i 

680 



1015 


593 

623 


709 

589 

26M L J 

2oS 

447 


744 

939 


ilO 


44 Mad 

31 

811 814 


223 

322 466 

45 Mad 

9‘3 

*33 

S7M L J 

i69 

403 433 

29 

807 

386 

615 


230 

5** 


587 

466 


359 

C90 1024 


595 

7*9 


820 

977 


913 

478A 


846 

1002 


628 

367 38* 


9«3 

1045 1219 131 

28 M L J 

746 

65 a 

4C Mad 

928 

628 631 

38* 

723 

262 

*150 *35* *353 1 

32 M L J 

466 

631 


*53 

869 1037 t225 

54 

613 


382 

1035 1129 

40S 

a* 


449 

846 975 976 977 

33 M L J 

78 

476 477 


603 

*3* 

35 M L J 

127 

52* 04* 


7*9 

lOIj 

59 

744 


721 

1290 


559 

7*9 


738 

973 


G63 

**97 

47 Mad 

766 

973 

36 M L J 

60 

629 

384 

61 T 

37 M L J 

3^1 

4 


428 

1035 1218 

388 

*43 


442 

122 


589 

4*4 


7*3 

420 424 

38 M L J 

27 

213 214 


716 

47 

73 

410 


722 

1203 1215 

41 M L J 

*72 

818 


746 

766 

42M L J 

40 

701 


9*4 

X148 1130 

7* 

*235 

48 Mad 

262 

4 78 1*50 


X08 

6J7 823 


385 

*133 **34 


*39 

634 641 


388 

129X 


*47 

4*8 438 


395 

O31 1248 


*79 

383 


503 

1277 1295 


352 

381 382 



6ti 

43 M L J 

“7 

*054 


640 

502 50J 

564 

634 1181 


774 

77* ***9 


O24 

447 


874 

701 1193 


710 

660 


Madras Law Joorna! 

44M L J 

716 

67 

4*3 

754 

« M L J 397 

648 J 

74 

1243 



liV: 

tHfc CODE Of CRUttNAL PftOCEDURfi. 





Note No 



Note No. 

44 M. L. ]. 

166 . . 

637 

6N.L R. 

iSo . 


50>A 


231 . . 

32 

7 N. L. R. 

65 


960, 961 

" 

328 .. 

622 

„ 

93 


J398 

1’ 

483 • • 

220 

„ 

97 

598, eoo, 1390 


648 .. 

556. 565 

„ 

101 


lot 

^ *’ 

774 •• 

613 

,, 

109 


1138 

45M'L. J. 

56 .. 

4>7. 425 

8N L. R 



670 

279 .. 

1432 




1083 

’’ 

305 •• 

845 

,, 



632 


543 •• 

654 



824, 

839, 841 


8oq . . 

1398 

„ 



1051 

46 M.L. J. 

324 

1277 

9N. L.R 


762, 1089, Z304 


3»5 •• 

1411 

,, 



ig. 1143 

47 M. L. J. 

439 • . 

38i 

„ 



587 

689 . . 

280, 290 

„ 



778 


934 . . 

101 1 

„ 


1203, 1428 

48M.L. J. 

308 . . 

755A. 756 

„ 



724. >440 

490 .. 

1096 

,, 



;24I 

' ,, 

494 

fz8o 

10 N. L. R. 

8 


8[i 

■■ 

504 •• 

1051 

„ 



X37> 

„ 

338 .. 

466 

,, 



..5®5 

49M.L.J. 

44 •• 

993 

11 NL. R. 

177 

21, 

613. X208 

„ 

93 •• 

734. 745 

59 

954. 

get, 962, 

„ 

369 . . 

1290 



965 

,, 

276 . 

6it 

„ 

98 


3>3 

,, 

335 •• 

>374,1279. >290 

„ 

162 


99> 


431 .. 

J029 

12N L.R 

04 

»77. 

1182,1x90 

,, 

433 .. 

lOI 1 


146 

1002 

,, 

593 

431. 1433A. 

1 13 N. L R. 

13 



50 M. L J 

784 .. 

424 1 


35 

756- 

775. 778 

. 44 • 

>273. >293 ' 


169 

1051 

,, 

51 .. 

>055 

l4N*t R 

l< 


1429 




,, 

16 


1239 

nigpat Law 

Sepoits 

„ 



1137. >4»8 





190 


959, 8G0 

i N. L. K, 18 . 

6gi, 1176 

16 N. L. R, 

9 


783 

.. 

»33 

>143 


23 


1171. 1254 


*37 

1440 

17N.L U 

30 


897 

,, 

>39 

>435 

. 92 


1286 

,, 

187 

1018 

I9N. la. R 

. 48 


796 

zN.L : 

R. 147 

75^ 757 

„ 

>54 


227 


>49 

1171. 1193 

• • • 

i6a 


1101 

3N. L. 

n. I 

1330 

20 N. L. R 

• 72 


555 

• > 

50 

63> 

•• 

129 


872, 890 

•• 

5» 

67 

25 

>020, 1148 

> 1 106 
i 1 21 N. L. R. 88 


,>337 

4 n.‘L 

90 

n. 18 

1148 

62. >43: 

1 " 

161 

>9> 


>315 

421,424 


71 

774 

1 1 22 N. L. R. 1 


„ 

8t 

C71, 96( 




974 

•• 

84 

>>5] 

1 

Cudb 

Casts. 



163 

979, IXXJ 

l 



5K.L 

.R. 4 

XII6. 1211 

J 3 0. C. 

247 • 



" 

>9 

59 

76 

128 

»34 

„ >043. *23 

5 4O.C. 

5 M 

3 

119 . 
>27 • 

376 . 

IT 75 

S86. 6t8, 669, 680 

■ a 

>>3 

589. 594. 102 

> 5 0. C. 



• • 

>25 

IQ2, >53. X8 

2 ,, 

313 . 


447 

'* 

>34 

*, . 96 

2 „ 

316 , 


279 
1199, 1280 



tABLE OP CASES 


IV 




Vote No 



Note No 

60 C 

t 

489 

23 0 C 

371 

232 


199 

2S0 


380 


7O C 

334 

407 


39 

1198 


338 

222 

24 0 C 

4 

1116 

80 C 

91 

90 


21 

234 437 


245 

3»» 3*5 


57 

1219 


3«3 

627 


142 

1184 


395 

5*9 


167 

405 4*0 

9O C. 

49 

1297 


230 

1031 


69 

89 290 


249 

1283 

10 0 c 

89 

406 


255 

43 


112 

316 1038 


261 

814 


132 

272 


267 

344 


161 

272 


293 

869 


165 

*37* 


304 

1129 


87 

227 


3*7 

252 

11 0 c. 

61 

389 1370 


352 

1356 


148 

652 


387 

*237 *254 


261 

1178 

25 0 c 

37 

tl68 


267 

292 



*54 


360 

1103 


148 

4*3 46* 

12 0 C 

308 

981 


*5* 

745 


400 

396 


162 

1020 

13 0 c 

7 

501 


*42 

458 


66 

478 

26 0 C 

44 

63a 


l6t 

1211 


242 

871 875 


295 

926 


262 

1090 I804 


309 

1*35 


283 

601 


337 

890 


‘H 

308 

15 0 c 

263 

290 jot 


35» 

631 


386 

**»5 

27 0 c 

2 

939 

160 C 

192 

446 460 463 


40 

5*5 538 


z8i 

227 


213 

890 


337 

869 


27* 

1274 


370 

84 


90 

448 1210 


371 

1424 


316 

849 

17O c 

18 

851 


3 3 

ID13 


25 

1247 


327 

27* 273 


92 

99O 998 

28 0 C 


593 


26a 

1275 1297 


33 

389 


273 

1097 


44 

240A 


309 

1244 


69 

9*5 934 


331 

1289 


Z09 

1011 1015 X044 

18 0 c 

69 

447 


123 

839 


70 

379 


130 

977 

J90 c 

108 

1171 


*55 

642 644 


136 

447 


220 

1310 


239 

698 835 

1 

230 

1226A 

20 0 C 

61 

1326 





129 

261 

Oudh Law Journal 


136 

514 5*7 878 88x 





223 

63* 

1 0 L J 

42 

45* 


*29 

1172 


407 

5*7 

21 0 C 

95 

14*1 

6 0 L J 

616 

324 


132 

*71 

80 L J 

28 

232 

22 0 C 

189 

631 

90 L J 

64 

344 


269 

1234 


488 

1210 


321 

666 668 

zo 0 L J 

299 

302 

33 0 c 

136 

1244 


332 

59J 



Ivi 


THE CODE OF CRIMINAL PROCEDURE 


12 O L 3 194 
356 


Ouib weeiJr Kales 

I O W N to8 
*45 


Pat 793 
3 Pat 288 


I 659 

416 431 
549 

746 753 1092 

8+5 1321 

1148 
898 899 
390 4»9 
219 
3*9 
977 1009 
1238 1245 1246 
5P* 
oSo 10^9 

1136 


525 

586 

705 

775 

833 

878 

891 

a 0 W N 50 


I24& 

974 977 :039 

913 914 1050 

338 

1204 xalQ 
510A 1029 
B3C 837 840 1409 


Patoa Law Toursal 


I L R Patoa Series 


, 377 380 

633 630 1208 
393 

1390 *393 
0 116 670 
38s 1338 
480 89S 
* 04 1303 1303 


1237 *243 
9*7 *050 
438 439 447 
455 
*35 
77* 
*37* 
**44 
14 660 

63* 

2 7 
JO* 

339 357 359 
408 416 



TABLE OF CASES. 


Ivii 




Note No. 



Note No. 

: P. L. J. 

657 •. 

586 

I P. L T. 

377 •• 

377 

3 P L J. 

695 • 

1135 


387 •• 

394 

130 .. 

38* 


501 .. 

391. 438 

„ 

138 .. 

83, 1108 


331 .. 

13 


141 .. 

490 


594 •. 

405 


147 •• 

451 

„ 

632 .. 

43. 272. 285 

.. 

191 .. 

1107 


6Sr 

234 


2i4 . 

755 


716 .. 

869 

„ 

543 . 

376. 377 

2 P. L. T. 

6 .. 

353 

„ 

248 .. 

416 


120 . . 

30 

„ 

287 .. 

380 


392 .. 

380 

.. 

291 .. 

510 

,, 

186 .. 

389, 402 

„ 

302 .. 

1168 


484 .. 

377 

.. 

316 . 

406, 428 


596 .. 

71 

,, 

346 •• 

*4 


650 . . 

3S0. 394 

,, 

389 •• 

1131 


669 .. 

230, 235 

,, 

493 •• 

143. ‘49. »54 


724 .. 

397 


595 

1*45 

3 P.t.T. 

103 .. 

313 


632 .. 

1136 


347 

973 

•IP.L J. 

653 .. 

94 « 


433 

436 

7 •• 



538 .. 

270 


109 . . 

1285 


570 .. 

377 

,, 

»54 . 

406 


434 .. 

453 


374 .. 

Q13, 618. 631 

4 P. JL T. 

13 •. 

361 

,, 

435 .. 

1115, 1204 


15 .. 

361 

„ 

456 •• 

1184 


248 .. 

439 


473 •• 

1238. 1247 


308 . . 

403. 403 

„ 

609 • . 

631 

,, 

372 .. 

431 

5P.L J 

656 . . 

1385 

„ 

402 .. 

325 

It . 

743. 756. 778 


441 •. 

432 

„ 

33 •- 

616 


579 .. 

413 


47 .. 

1183 

5 P L. T, 

723 .. 

407, 423 


01 .. 

071, 1406 

•5 .. 

1089 


9} -• 

837 


63 .. 

• 372 

,, 

104 .. 

438 


69 .. 

438 


135 •• 

C26, 628 


95 .. 

282 

„ 

246 .. 

406, 412 


129 . . 

271. 272 


321 

•345 


166 .. 

272 

,, 

430 •• 

975 


252 .. 

391 

6 P. L J. 

146 .. 

1246 


300 . . 

1243 


147 •. 

942. 975 


419 .. 

469 

,, 

174 .. 

973 


457 .. 

473 

„ 

178 .. 

1244 


458 .. 

403 

,, 

241 .. 

501, 982 


503 .. 

102. 614 

„ 

264 .. 

937. 939 


535 

438 

,, 

644 .. 

9it 


589 .. 

452 




656 .. 

373A 

Patna Law Times- 

6 P. L T 

33 .. 

974 





:i4 - 

866 

I P. L. T 

.. 

437 


39 . .. 

974 


44 .• 

234.377 


146 .. 

701 


03 •. 

871 


215 .. 

848 


72 .. 

377 


253 .. 

382 


73 .. 

882 


258 .. 

409. 443 


153 •• 

701, 1X94 


431 .. 

1156 


200 . , 

555 


454 •• 

405 


241 .. 

973 


477 -• 

980, ^7 


35‘ •• 

566 


m .. . 

975 

.. 

369 .. 

377. 393 

M 

515 .. 




Iviii 


THE code OV CRQilNAL PROCEDURE. 


Note No 


6P. L. T. 552 .. 

925 

,, 620 

501 

.. 626 

844 

.. 710 •• 

424 

.. 746 • . 

377 

.. 365 •• 

618 

.. 727 •• 

677 

M 570 • . 

1190 

.. 76*^ • • 

234 

.. 768 •. 

290 

.. 799 •• 

399 

„ 8iq .. 

272. 290 

7P. L.T. 49 .. 

1385 

.. 63 .. 

134 

.. 114 .. 

1257 

.. 178 .. 

873 

.. 190 

1257 

.. 359 .. 

975. 977 

PoBjab Record, 

1866 P.R, 3 • 

76 

.. 2J . 

1203 

.. 89 . 

813 

•• 97 

813 

•> 102 . 

815 

1867 P. R. 39 •• 

528. 531 

.. 44 • 

1262 

1868 P.R. 14 • 

1208 

M 24 . 

813 

i^6g P. R. I . 

815 


1208 

.. 30 . 

74 

.. 24 . 

813 

M 34 • 

1262 


8|2 

1870 P. U. 4 . 

1203 


71 

1871 P. R. 11. 

1216 

1872 P.R. 17 . 

531 

1873 r. R. 9 . 

1345 

.. 17 . 

67 

.. 26 . 

.. 33 . 

74 

2t 

1874 P.R, 12 . 

1203 

.. 13 . 

1208 

1875 P.R. 4 • 

74 


1203 

.. 10 . 

68 

.. 15 . 

j876 r. R. «J . 

1203 

1047 

1877 rl R. 8 . 

4>9 

68 

.. >3 . 

' 1281 

.. IS . 

809, 812 

1873 P.R. 2 . 

(284 

». 14 • 

1419 

.. 17 . 

.. 18 

1398 

73 


1878 P R. 

1879 P, R. 


1880 p’.'r 


1881 p”r. 


i88i pVr. 


1883 P?R. 


1884 p’r 


1885 v .' r . 


Note No. 

558. 1343 

372 

629 

805 

1209 

74 

66 


36 .. 
38 .. 


68 

1284 

1284 

259. 27« 

68 
280 
271 
1042 
518 
68 . 
1284 

507 

652 

:o6 

22 $ 

2 ^® 

634 

779 

1331 

897 

809, 992 
621, 823, 849 

24 

1015 


19 •. 

24 . 

25 .. 

28 .. 

30 .. 

36 .. 

37 •. 
40 .. 
42 ■. 


29 .. 

35 .. 
38 .. 

42 

43 .. 


632 

650 

261 

843. J143 

1090 
izoS 
241 
1203 
CoS, 964 
577 
1398 

390. 857 
819. 1422 
i. 25. 548. 1276 
1286 
1120 

78. 972 


3l8, 258 

536 





tAfilX Ot CASES. 


lix 



Note No 



Note No. 

1886 P. R 

II . . 

1411 

1889 P. R. 

39 •. 

327 


13 .. 

503 

1890 P. R. 

I .. 

1012 

„ 

14 •. 

80, 82. 86 


3 

219 


15 •• 

501 


5 •. 

320, 328 


17 .. 

501 


13 .. 

1127 


19 .. 

tot 


14 .. 

642 


21 . . 

22 


16 . . 

15. 636, 638 


29 .. 

1140, 1301 


37 

763 


36 .. 

1264. 


30 .. 

225, 293 

1687 pVr. 

3 •• 

1278 


36 .. 

617 


7 •• 

866 

1891 P. R. 

3 •• 

66 


II . . 

762 


7 .• 

**37 


13 .. 

570 


8 .. 

586 


19 .. 

348 


13 .. 

1:73 


20 .. 

105 


14 .. 

1178, 1184 


22 . . 

3«7 


17 .. 

997 

,, 

24 .. 

570. **31 

1892 P. R. 

4 •• 

722. 1411 

,, 

30 •. 

103. 104 


5 •• 

252, 263 


33 •• 

678 


22 .. 

88 


35 •• 

877 

1893 pi R. 

1 . . 

66 

,, 

37 •• 

333 


2 .. 

508. 512, 5*4 

,, 

38 .. 

984 


3 •• 

54S, 1288 


41 .. 

942. 1023 


6 .. 

1203 

„ 

.. 

761 


15 .. 

163, 181, 1184 

„ 

45 •• 

1148 


16 .. 

S3. 241 


50 .. 

*3 

1894 P. R. 

7 

547.577 


51 •• 

5»7 898 


9 .. 

507 

,, 

53 •• 

74 


10 .. 

1171 


63 .. 

Il8t 


It .. 

1228 

,, 

64 .. 

252 


12 .. 

1028 

i888 P, R. 

4 .. 

651 


*4 .. 

' 896 


•• 

857 

,, 

15 ■. 

22 

„ 

6 .. 

1284 


18 .. 

1274 


•• 

1176 


19 .. 

668 


14 .. 

809 


21 , , 

*275. *297 


16 .. 

289 


22 .. 

1336 


17 .. 

330. 3379 

.. 

24 .. 

587 


19 .. 

809, 992, 1000 


25 .. 

lOI 


21 .. 

331.232 


26 .. 

*337 


24 .. 

662 


29 .. 

596 


29 .. 

733, 943 


33 .. 

63 1 


35 

581 


42 .. 

638 


41 .. 

1370 

1895 P. R. 

. . 

290 


46 .. 

134* 


14 .. 

306, 1083 


47 •• 

337 


15 .. 

■ 961 

1889 p'’r. 

I . . 

893. 988 


16 .. 

**44 


5 . 

q8, 866 


17 .. 

1184 


6 . 

960, 963 


20 .. 

75 


7 • 

1216 

1896 p'r. 

•• 

241, 806 


9 • 

859 


5 

*43* 


10 . 

1078 


•• 

498. 499 


13 • 

232 


9 •• 

993 


«7 • 

74 


10 .. 

659, 1319 


18 . 

650 


13 .. 

816 


23 • 

294 

1897 P’. R. 

. . 



34 • 

783 


.. 

a 


26 . 

762, 8jo 


.. 

1 


30 . 

577. 581 


• • 


I> 

37 • 

97*. *335 

*• 

M 




l\u 

lot?? R 

1918 P R 


1019 1’ K 


1 L 

I Rang 


THE CODE OF CRlUINAt PROCEDURE 


Vote No j 

1140 

1274 1276 1283 
560 
23G 291 

724 

599 

811 

546 

628 1231 
68g 1044 1331 
898 

63 

165 176 *77 
1120 
784 

975 I 
65-4 
227 
45 1106 
1219 
511 5*8 
1262 . 
485 5*7 537 
1084 
U07 
623 

96 

1120 

29$ 

» 63 

903 1211 
501A 
807 

646 

778 

t2l6 

1163 
iz8i 
*361 
807 815 
30 *35* 
898 


990 
957 *07* 
739 

16C 16S 176 
*77 


B Raegooa Series 


308 

1411 

372 

*254 

43t» 

**45 

449 

1090 

5*7 

*430 

520 

945 

526 

7*9 

549 

658 1269 


756 1204 

632 

*395 

689 

974 

30 

1180 

321 

*173 

360 

1436 

374 

J237 

386 

1108 1400' 

455 

62 {400 

524 

277 278 

546 

*3*5 

581 

*333 

641 

105X 

1 1 

983 

3& 

628 

4 

1004 

48 

1237 *239 


150 

*56 

169 


960 1402 
770 114* n45 
RtC joSo 
640 
9 7 1406 
1290 
*440 

407 

064 
616 1240 
1310 
1029 


Sisd Law Reporter 


365 
398 
355 56* 
*340 *35* 
>090 t093 
1051 
84 toS2 


5 

1320 

6 

7*7 

*4 

302 723 

25 

422 

30 

1215 

40 

I171 1198 

46 

280 30 

50 

234 394 447 

69 

151 687 

72 

656 

73 

750 736 759 

84 

778 783 

1250 

9* 

908 

98 

504 tio-* 1428 

103 

703 

U9 

Goo 



TABtE OF CASfeS 


6S L R 82 

83 


9«3 

1083 

893 

489 

1088 

968 

»7 

*349 

589 

761 

58* 587 
293 

76 

510 

1172 

303 3«8 3*5 


1045 

1428 

21 312 951 9S4 
1288 
84 

561 575 
16 582 
664 
S59 860 
860 
1204 

859 

691 832 97* 
1044 
1274 

13 '’S 80® 

579 
500 
993 1000 
817 

554 5** 575 
687 690 
662 

13 58* 593 

30I 303 


171 

200 

205 

16 S L R 205 
283 

17S 1 . R 150 


681 854 
2B0 301 302 
769 1248 
896 
420 447 

789 

389 

•’80 1220 

1215 

824 847 

280 

1440 

TI20 

732 734 
950 9J9 

12t6 

869 

I3I6 

283 

1242 

itSl 

875 
x”5 
817 1248 

137X 

835 

751 753 758 

1216 


6 1204 
660 
1083 
807 
763 
541 58 

7»7 718 I 
1904 I 



1\1V 


THE CODE OF CBIMWAl PEOCEDUEE 


‘1198 

1306 

1434 

762 


18 S L R 


190 

216 

218 

262 


Note no 

756 

loto, 1017 

1343 

1220 



1 


^,.XHE^O^DEoF 

CRIMINaX procedure, 1898 

ACT WO. V OF 1898. 

[As ameoddd up to date ] 


Received the G G‘s Assent on the ^Jvrch, 1*^98, 


Aft Act ii consoUdile and amend the Jo i reloltnf; to 
Crtmtnal Procedioe 

^\h£R£as It 1$ expedient to consol date and amend the 
lavr relating to criminal procedure It is hcreb\ enacted ns 
folioTss — ■ 

X Recent Amendments and their historf — Tlie Criminal Procedure 
Code i8g8 has undergone drastic amendments at the htiids of the LegisU 
tiire in 1923 b} two Vets vie the Criminal Law Vmendment Act ’'^11 
of 1923 {popularly kno^vn as the Racial Distinctions \ct) and the Criminal 
Procedure Code Amendment Act XV III of 1923 Of thise the latter 
Vet is the more important and is the outcome of a genenl revision of 
the whole Code wlieress the former Act is limited to the ainendoient 
of certain sections relating to the tml of Luropean British Subjects 
ri cse Amendment Acts liavc come into force from ist September 1923 
The genesis of Act XVIII of 19*3 dates ns far back as 1914 In tint 
>ear a Bill (no 3 of 1914) was introduced in the Imperial Legislative 
Council on the 21st March and wis thereilter referred to the I ocal Gov- 
ernments and Vdministraliorts Their opinions were received and par* 
tiallj examined but further progress viiththc Bill was suspended until 
the concliisioi of the war Meanwhile the Government bj a resolution 
dated the i8th September 1916 referred this Bill and the opinions receiv 
e I to a small Committee {known as the Lowndes Committee) This 
Committee sat (or 2r daj s an 1 its work was finished on the sjrd December 



TH] CODR or CRtMlNM PROcrODUr 


1916 The Bill as rc\i»cl by this Committee as again introduced in the 
Imperial Legislative Council oir the 26th September 1917 but further 
consideration of the Bill was postponed until after the war Meanwhile 
some further suggestions for the amendment of the Code were considered 
by the Government and after the tetimnation o! the war a new BiU was 
prepared m igii which was substantially the Dili as revised by the above 
Committee supplemented by the amendments regarded as advi&abfe as 
a result of the consideration above Tefetred to 

This BiU (no 3 of 1921) was introduced in the Council of State on the 
'•1st rebruary 1921 by Sir William Vincent and in September 1921 it 
was referred to a Joint Committee composed of representative members 
of the Legislative Assembly and the Council of State This Committee 
sat for r4 davs and submitted its report after a year (m September 192s) 
and the Bill as revise 1 by this Committee with certain alterations made 
during the discussions \n the Council of State in Septeml er 1922 and in 
the Legislative Asscmblj in January and February 1923 ultimately passed 
into law and has been enacted as 4ct Will of 29*3 


(For Bill 3 of 1914 see Caiette of India Bart V 28th March 19:4 
for the Report of the Select Committee of 1916 see Gazette of India Part 
V September 1917 reprinted in the Gazette of India February 26 1941 
at p 39 for Ddl 3 of i9it see Gazette of India Part V Pebniary 2O 
t92t for the Report of the Joint Committee see Gazette of India Part V 
September 9 1922 1 

The changes made from time to time by other minor Amendment 
Acta lip to June 1926 have been noticed m this book in their proper places 
3 Pending cases are net aHected by changes m the Jaw —The general 
rule a« to new laws of procedure is that they take edect from their coming 


into operation so Chat the proccdun; from that date would be governed 
b> such laws It is also a general rule that such laws arc not to affect 
vestetl rights Therefore where a person was being tried under an old Act 
and before the conclusion of the tnaJ the new Act came into force the 
trial ought to be contmuwl m accorlanee with the procedure laid’ 1 
in the earlier Act which was m force at the commencement of the tr.T" 
Q,„„ 336 ^ J, 

aA Construction —A penal statute * 

11,311. i,olh,33l,tobo„j3rirf 3, ti,, meanlog oTlh **('.*'* 

which (s not within the letter— which is not rNuri ^ ^ statute 
dn^l^d In (h. y,ry ,ort, nl the sutnt. 'nWlipbly 

Ls»*»"i CAard V Emp J90J P R 24 Bi t, ® ^al 414 

rvnai provisions have to be slncHy conitroed ^ SC W K 108 

punishment for the neglect ol a 8tattltn^ m liability to 

Inferential teasonlog—Ra,, V Q r srp extended by 

(ft .8 Cl 3,3 In,„t 3 ry„„„,,„„„, 3 , 
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of a penal character, it is important to see that the powers conferred 
upon the ilagistrates are dulj exercised with reference to the rendering 
anlanfnlacts Mhich would othenMse be lauful — Q E v Shtoim, lo 
All. ii^ A penal statute must be construed stnctlp, and Magistrate^ 
ought to he %er^ careful before they proceed to inflict imprisonment m a 
summat> manner They must avoid all appearance of oppression— 7 n 
Tt Ganrsh Naroyjn, 13 Bom 600 Mords importing a doubtful or 
ambiguous meaning must be construed stnctlj, and in favour of the 
Subject that is to say, unless the meaning of the Legislature is perfectly 
clear no penalties are to be imposed upon the subjects of the Crown 
nor are their liberties to be restricted — 0 E v Inia>ii, 10 AH 150 (P B) 
‘^ec also 17 Bom 573 i A L.J a6 1 Boni 308 

The 'ame rules of interpretation apolj to notificatioos issued under 
penal statutes — tgoi P R 2^ 

The marginal notes to a section do not form part of an enactment, 
and cannot be referred to for the purpose of construing the section 
They should not be allowed to vary the clear grammaticsl meaning of 
tie rule embodied in the section — Punardeo v Pam Sarup 25 Cal 838, 
li joyendra v Emp. 7 C W N 883 » Bom L R 018,23 Cal 35.1 
M L J 37 6 C P L R 3t In construing a (ection, it is not competent 
to refer to the proceedings in the Legislative Council as legitimate aids 
to the construetion of a law — QB. v Sftehurn 22 Cal X017 F B , 
QC V Ttlah zi Bou tiz Bor 1$ it proper to refer to the previous 
history of thelaw— Sara! vi Em^ , 7 C W N 301 

It IS not regular [for a Magistrate to allow his decision to be guided 
1 y anything that appears in aome proposed Bill that has not become 
law— 3 All 283 



PART* 

PRELIMIKARY 

CH\PTCR I 


1 , (i) Thw Act may be called the Code of C iminal Procedure 
Short title Com ^^9® come mto force on the 

mencement first day of July, 1898 


(2) It extends to the whole of British India but m the 
ab:,ence of any specifi'* provision to the 
contrary nothmg hcrem cootimed shall 
affect anj special or local law now m force or any special juris 
diction or power conferred or any special lomi of procedure 
prescribed by any other law (wr the time being m force or shall 
apply to— 


(<t) the Commissioners of Police in the towns of Calcutta 
Madns and Bombay or the Police m the towns of 
Calcutta and Boml ay 


(6) heads of vilUgesm the Presidency 0/ Fort St George or 
(c) village Police Ofhccis in the Pres dency of Bombaj 

Provided that tic Local Government may if it thmk fit 
• • • by notification in the official Gazette extend any of 
the provisions of this Code with any necessary modifications 
to such excepted persons 


The 'roe 1' w 
which occurrel In 
XNNMllolioio 


th Ih. «„alon rf Oo>,™„ Goraal i„ c»™,l 

.1.. pr,« „„ ,1 ^ 


N II _T1 - „ t.j o. , 

enme mto force from irt ^ptember |rjJ3 

3 Obi«. ol ,h. cod, -Th, „b,„, c„„ . 
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iOBom,5So} Duhr \. StjabiU, 12 C.al 53O , Q L v. Rama chandra, 
Ratantal 776 (778) Q T \ yfoua Puna 16 Bom 661 {669) . Q E. \ 
■ibdul Ratanlal 577 (570) 

4 Extent — Brtitsh India — Ihe term British India" shall mean all 
terntones and places within Her Majesty's dominions which are for the 
time being gosemed b> Her (His) Majesty through the Gosernor General 
of India or through anj Goxernor or other oJlicer subordinate to the 
Gos emor General of India (Sec 3 («cncral Clauses \ct, X of 1897) 

The following are \nthin British India — \den, Laccadive Islands, 
{Q E \ Cherta Koya, 13 Mad 353) \ndaiuati and Xicobar Islands 
(Tnccam \ fl B <S* C. / R) Co. o Dom 244) , Ajmer and Merwara 
(9 Bom 244) , Island of Penm ((J E v MaiigalTeMchand, 10 Bom 258) 

•Va/ij^ States i — The Natixe States and Tributarj Mahals arc not 
wi*hin British India, therefore this Code does not apply to Rajkot {Q 
B V Abdul LatiJ, 10 Bom 186) , Civil Station of Wadfawao {Emp v 
Chtman Lai, 37 Bom 132 , but see 0 Bom 244) : Moyurbhanj {Emp 

V Keshub, 8 Cal 983) . Kconjhar {Diehitrauand \ Bhugbnt 16 Cal 667) , 
the lands occupied by the IE>derab-id State Railwa> [Muhammad 

i«fji>i \ Q £,25 Cal 20 P C). Railway Station in a Xativc State 

V Raghunathrao, 5 Dom L R 873) • 

But although the Code as such doo not apply to the Native States, 
many of those States have in fact mlopted it, eg the Civil aud Military 
Station of Bangalore (In re Hayes, 12 Mad 39). Mjsore, Kashmir, the 
Native States m the Kajputam Agency, etc 

Transfer of territaty from Brtttsh India to .Value Stnte’ — The British 
Court has jurisdiction to proceed with the trial of an offence committed 
in a territory which formed part of British India at the date of the offence 
and at the date of commitment to the Sessions, but was transferred to 
a Native State before the case came on for trial — King Emp v Ram 
Naresh, 34 All 118 Similarly, the British Appellate Court has juris- 
diction to hear an appeal if the transfer took place after a conxiction but 
before the appeal therefrom was beard — Mahabir v King Emp , 33 All 
578 

Other places where the Code does not apply J— The Code does not apply 
to the Kortb Cadsar IltUs (Saa/rderjaf v Alaydov, z6 Cal 9y^} or to the 
Chittagong Hdl Tracts (0 E v. So«ai -HwgA. 27 Cal 634) It also does 
not apply to the Garo Hills, the Khasia and Jaintiv Hills, the Naga 
Hills, the North Caebar Subdivision of the Cachar District, the Milur 
Ildl Tracts in the Nowgong Distnef, the Dibrugarh Frontier Tracts in the 
Lakhimpur District, and the Lushai Hills, see Assam Gazette, 1898, 
Part II, page 788. 

Places to which the Code has been exUndid. — ^llie Code has been e’c- 
tended to the following places: — (t) The District of Aitgul (with 
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from ist August 1898) see Calcutta Gazette 1898 Part 1 p 779 (2) 
Upper Burma (excluding the Shan States) s.ec Burma Laws Act (XHl 
of 1898) (3) the Shan Statu (by the Shan States Laws and Criminal Justice 
Order 1895 as amended by Notification no 29 dated 19 12 1898 Burma 
Code) {4) the Scheduled Distncts in Ganjam and Vtzagapatam see 
Fort St George Gazette 1898 Part i page 306 sec also Public Proie 
culor V Sadananda 23 M L J 670 (5) Sonthal Parganas see Calcutta 
Gazette 1898 Part i page 665 (6) Districts of Haeartbagh Lohardaga 
Manbhum Palamau Pargana Dkalbhum and the Kotken in the Singbhum 
District see Calcutta Gazette 1898 Part 1 page 714 and Gazette of 
India 1899 Part i page 779 (7) Pargana of Manpur see Gazette of 
India 1899 Part 1 page 4x9 (8) British Baluchistan see Gazette of 
India 1898 Part 1 page 221 (9) Chittagong Hill Tracis see section 4 

of the Chittagong Hill Tracts Regulation I of IQOO but see Q C v 5onrti 
27 Cal 654 

The Code has also been extended to the British PrpUchrnUs on the 
East Coast of Africa (Order of Council 1897) Somaliland (Order 1899) 
the Persian Coast and /i/ands (Order 1897) and Zanzibar (Order 1884 
under which Zanzibar is to be treated as a District in the Bombay Presi 
deney) 

As regards \fuseat it has been held that the Bombay High Court is 
invested with ongioal criminal jurisdiction over it but not appellate or 
levisionaljunsdwtion — Inre pattansee '»4Bom 471 


High Seas —The trial of a British seaman for an offence committed 
on the high seas on a British ship must be conducted under the Code of 
Criminal Procedure though the offence charged was an offence under 
the Engbsh Law— 0 C v Gun ueg 21 Cal 782 B £ v Barton xG 
Cal 23S g V Thompson i B L R O Cr i Reg v Lhistoiie 7 B }I 
C R 89 

5 Special law — Ihe expression special law m this section lias 
reference to statutory enactments and not to local family law (e g Maru 
makkattayan law ) — Thtllu Amma v, SanAunm 37 M L J 361 30 Cr 
L J 733 The Coroner s Act is an instance of special law 

6 Loci Uw -Tl,» Code w,U not oBoct any lod ),„ 

Act 'tXXVir of 1S85 which iS suB in (otcc in Sonthal Perganaa So 
an ntdec nndot that Act acntencnE •« netnsed to topnaonment ,s not 
Open to revision under this Code- •• - 


nfso thoCnmioaiPtoccdnr. Code will 

U wy sec 3 of JIadras Act X\IV of 
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183!) (\ iiagapatam \gcncy \ct) regarding the administration of criininal 
justice in the \ izagapatim tgency Tract — Q E \ Budara Jam% 14 
Mad lit the jurisdiction conferred by secs 2023 Cattle Trespass Act — 
Skama v Lachu 23 Cal 300 Budhau v Isiur 34 Cal 926 the junsdic 
tion conferred b\ Bombay Village Police Act VIII of 1867 — Q E v liagho 
^lahadu tg Bom 612 

8 Special powers — Instances — Powers conferred on second class 
Magistrates b> Secs 3 (3) and 56 of the Bombay Abkan Act V of 1878 
— Q E \ Ctii/jiji 10 Bom 181 powers possessed by the High Courts 
to punish for contempts — Surfndra Nath Banerjtt v Chief Justice 10 
Cat rog (P C ) poivers possessed by the High Courts under Sec 29 of 
the Letters Patent to transfer criminal cases before itself — Siiapatki v 
0«'e« 6 Mad 32 power of superintendence under Sec 15 of the Charter 
Act — Lakhraj \ Deb Pershad 12 C W N 678 

9 Police of Calcutta Bombay — This Code does not apply to tie 
Police in the citj of Calcutta unless expressly made applicable to them— 
Emp V ^Tadho Dhobi 31 Ca! 557 Section 133 howc\er applies to the 
Police of Calcutta and Combaj — Q E v Nilmadhub 15 Cal 395 Q 
\ Ifsram Babajt 31 Bom 495 Also Secs 42 44 54 33 36 68 83 
^4 85 86 Z37 1O4 302 and Col 3 of Schedule II have been specnlly 
extended to the Police in the town of Calcutta Sections 38O and 387 have 
been by notification under the proviso extended to the Commissioner 
of Police for the town of Calcutta (see Ca'cutla GattiU 33Td March 1904) 
bees 4’ 44 68 84 83 86 i2j 164 202 and Col 3 of Sch 11 apply to the 
Police of Bombay But Sees 54 35 36 and 83 are no longer applicable 
to the Police of Bombay under Sec 2 (i) of the City of Bombay Police 
Act 1\ of igo2 

This Code applies to the Police but not to the Commissioner of Police 
Madras See Madras Act III of 1888 

10 Madras Village Headmen — No part of this Code applies to Village 
Headmen who are empowered by Madras Regs XI of 1816 and IV of 
1821 to try petty cases — In re Vieirantutha Pillai a Weir i But sec 
528 now applies to Madras Village Headmen Sections 480 and 482 
do not apply to Village HansiSs — 0 E \ Venkatasamt 15 Mad 131 

This section shoul 1 not be read to mean that village Magistrates cannot 
complain or be tned under this Code but it only means that in his official 
capacity as a village Magistrate that is in the proceedings he takes as a 
village Magistrate he is not governed by the Cr p Code — Pub Pros v 
Man Mudali 19 L W 30 25 Cr L J 221 AIR (1924) Mad 730 

ir Bombay Village Police officers — ^The ancient villaee system </ 
Police regulated formerly by Reg TV of 1818 and Reg \II of 1827 and 
now bv Bombay Village Police Act VIII of 1867 remains onaffectc J * 
Criminal Procedure Code— (3 D v Itagho Jlfahadu 19 Boni 612 
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2 . [Repealed by the Repealing «and Amending Act X of 
1914] 

3 . (1) In e\ery enactment passed before this Code comes 

into force, in which reference is made to. 
Procedure chapter or section of, the Code of 

aM o^ec tepe^d eci* Criminal Procedure, Act XXV of 1861, or 
actments ^ ^ ^ny 

Other enactment hereby repealed, such reference shall, so far as 
may be practicable, be taben to be made to this Code, or to its 
correspondmg chapter or section 

(2) In e\ery enactment passed before this Code conics mto 
Expression in former expressions “Officer exercising 

Acts. [or 'having’) the powers (or'tbeinll powers') 

of a Magistrate,' “Subordinate Magistrate, first class", and 
“Subordinate Magistrate, second class.” shall rcspcctnely be 
deemed to mean “Mi^istrate of the first class,” “Magistrate 
of the second class " and “Magistrate of the third class" ; the 
expression "Magistrate of a division of a district” shall be deemed 
to mean “Sub duisional Mi^istiate” , the expression ' Magistrate 
of the district” sh d! be deemed to mean "District Magistrate” , 
tile expression “Magistiatc of Police” shall be deemed to mean 
“Prcs*dency Magistrate” , and the expression "Joint Sessions 
Judge” shall mean "Additional Sessions Judge ” 

4 . (1) lo this Code the foUowmg words and expressions 
have the following meanings unless a 
Defimtions. different intention appeal^ from the subject 

or context : 

(fl) “Advocate-General” includes also a Governnient Ad- 
vocate, or, where there is no Advov.ate General or 
Government Advocate, such officer as the local 
Government may. from tune to time, appoint m 
this behalf: 

(6) “bailable offence” means an offence shown as bailable 
m the second schedule, or which is made bailable 
by any other law for the time being m force ; and 
non bailable offence” means any other offence • 
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(c) "cliarge" includes any head of charge uhen the charge 
contains more heads than one ■ 

id) 

(e) "Clerk of the Crown” includes any officer specially 
appointed by the Chief Justice to discharge the 
fimctions giscn by this Code to the Clerk of the 
Crown : 

if) "cognizable offence” means an offence for, and "cogniz- 
able case” means a case in, which a police-officer, 
within or without the Presidency-towTis. may, in 
accordance with the second schednle, or under any 
law for the time being in force, arrest without 
warrant : 

la Cofnutble offence —Tho woriJ< "a. Police officer” m thu clause 
<lo not mean "any and e\ erj Police officer " Thst is, an offence is regarded 
as a cojrnifable offence, if the offender ein be arrested without warrant by 
errfiiiii Police-officer*, tliongh not b) any and nift) Police officer If 
the power of arrest without wamnt i$ limited to any pattienlar class of 
Police offinri, that <|oe'« not present the offence being regarded as a 
cognizable one — Q F \ Deodhar 17 Cal 144 Thus, under the Gambling 
\ct it IS not cierj police officer who can arrest without a warrant It 
isonb the Dl^trlct Superintendent of Police who can «o arrest, but still 
the offence under that Act will be treated as a cognizable offence — Ibxd 

Put tlie jiower of arreit referre,! loin this clause must be an unqualified 
power, anil not a conditional power like the one conferred upon the Police 
hj sec 2^, Opium Act I of 1878 which authorises a Police officer to arrest 
Without warrant i/ the accused does not furnish the security required 
bj that section An offence under sec 9 Opium \ct is not therefore a 
cognizable offence — Hahalal s Tarak Nalh. 34 Cal 691. 

(g) "Commissioner of Police" includes a Deputy Com- 
missioner of Police : 

(A) "complaint" means the allegation made orally or in 
waiting to a Slagistrale, with a viess to his taking 
action under this Code, that some person, whether 
known or unknown, ba» committed an offence, but 
it does not include the report of a police-officer: 

13 Complaint — IlVio can make a eatnplitnt’~\ complaint need 
not necrtsiritv be made b> Ihe person injured but maj be made bj anj 
Jierson awirc of the offtiice The rule Is that if a general law is * 
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any person has a right to complain whether he himself has suffered any 
pirticular injury or not-/n w G^nesh Narayan 13 Bom 600 
^ Ke^hav Lai 21 Bom 536 Bharat Ckunder v Jabti Ah 20 Cal 4S1 
DedaYB^>x^ Skyamapnda 41 Cal 1013=16 C. U N 921 Farsand Ah 


V Hanuman 18 AH 4^5 v » »v. 

It IS not necessary under this clause or under section 190(a) that the 
person lodging the complaint must have personal knowledge of the facts 
constituting the offence—SuAMiwarv Mofituddin 25 C W N 357 
Chand.a V £»«p 1 P L T 531 Cr L J 34^ v Shewak Ram, 

7 S L R 77 *5 Cr L J 369 

Fssennafs o/« coj«^/ai»»f —The compUmt must allege that an offence 
has been committed the use of a house as brothel is not an offence and 
a statement to a Magistrate that a certain person has so used his house 
is not therefore a complaint— /mp v Rkaxti 6S L U 254 14 Cr 1. J 

320 An application under see 107 (25 Cr L J 89 i O W N 359 
5 Cr L J 1149) * complaint So also a petition to institute 

proceedings under sec no (C T v Imam Mandal 27 Cal 662 Imam 
Mandal v Cmp G C \V S 163 gueen v Ahmad hhan J900 A N 
206 Muhammad lihan v K E, J905 P H 42) or under sec I45 
l^Chalku V Niranjan 20 Cal 729) is not a complaint because the aPegations 
m support of proceedings under those sections do not amount to an offence 
As to what nre and what aic not offences see notes under Clause (0) tn/ra 
The complaint must be made to a Magtslrale A Police officer is not 
a Magistrate therefore a petition or information sent to such officer is 
not a complaint— v Oaksht 0 All yO Queen \ Ralanvarafia 7 
Mid 563 I^atlash V £tnp 30 Cal 83 ii«r#«tfrn v Hat Mohan 30 
Cal 600 (P B ) In re Uarilal 2* Bom 949 Lmp v Maihura ‘itngh 
1904 A M N 266 So also an Agent of the Court of Wards is not a 
Magistrate — Jagobundhti \ Emp 39 Cal 415 a Mamlatdar m his exe 

cutive capacity IS not a Magistrate— !>««« V 5Aiv»-nffi Ratanlal 554 But 

a Deputy Commissioner is an tx officio District "tlagistrate nnd a petition 

to him would amount to a complaint — Shankerv Mnniji 13 N L R 13 


i8 Cr L J 459 

The complaint must be made to a Magistrate with a view to his laktns 
action under this Code A petition alleging that an offence has been com 
nutted hut that the petitioner docs not desire to prosecute the wrong 
doer IS not a complaint— BAama« Singh v Hal man 0 C W N gzd 
a mere statement to a Magistrate by way of information without any 
intention of asking him to take action is not a complaint — Haider Raja 
V. Ring Lnip 3G All 222 Ahmed Husain v E,»p 27 C W A 980 
Daiiu Laly Emp 12 C W > 438 Jtayan Hull y Lmp 26 Mad 640 
„o also a petition sent by a husband to a Magwtrate not with a vieiv to 
lu, takin? action thereon but to recover the jewels alleged to have been 
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Stolen b} his «nfe i, not a complaint — Iti re Jiuktnani i6 Cr L J 466 
(MaJ 1 a petition making charges against a person and asking for an 
order of the Police to warn that person in the first instance is not a com 
plaint — Purno \ Hunsh 15 C N 1051=12 Cr L J 535 a letter 
written bv the \ssistant Collector to the District Magistrate in which 
the former did not ask that anj action should be taken by the Magistrate 
nor intended thst the Magistrate should proceed according to law against 
the person complained against but merely solicited for orders (1 e asked 
for directions as to how he should proceed) did not amount to a complaint— 
ampat \ r>»p 40 ^11 641=19 Cr L J 963 a statement made 
to a Magistrate wnth the object of inducing him to take action not under 
this Code but un fer Sec 6 of the Boinbaj Gambling Act IV of 1SS7 is 
not a complaint withm the meaning of tlm section — Hotu \ Crown 8 
S L R 06 15 tr L J 657 

\ complaint need not set out the details of the offence — 32 Mad 3 
but u must contain a statement of the facts relied on ns constituting the 
offence in ordinary and concise language with as much certainty as the 
uaturi 0/ the case will admit \ complaint in which no /acts are set out 
but onlj the Vkords of the section of the Statute are literally copied is a 
colourable compliance with the requirements of the law — Pulin Behan 
Dai\ Lmp lOC W N iiOj Sw/tumar v MofUnddm 5C W N 357 

14 Instances of complaint — The following have been held to be com 
plaints 

[i] The petition of a complainant who has withdrawn Ins ease and again 
a ks to bt allowed to proceed with the same — Sarat Chandra v Ashore 
i^ath 4 C \\ N ccxxt 

(21 the presentation of a petitiou by the complainant that his com 
plaint should he inquired info — Laljt Gape v GtriifAaii 5C W N loO 

(3) a petition impugning the correctness of a police report and praymg 
for a trial of the accused — jogettdra Nalkv Lmp 33 Cal 1=10 C W N 
158 Lalji Singh V Pardip Stngh 18 Cr L J 754 (Pat } 

(4) a letter to tlic Magistrate conveying the information of an offence 
and asking the Slagistrate to talie action — Khelra tiWan v Linp I7 
t M V 448=14 Cr L J 76 Chhoteyi, Emp J O W If zo8 25 Cr 
L J 1147 

(5) the submission of a rccoid by an Assistant ilagistratc trying a 
rent suit to the Collector who was also the District Magistrate for starting 
a case under sec 193 I P C against the plaintiff in the rent suit — Enip 
V SiinJar Sarup 26 All 514 

(0) a Yadasl sent by a Revenue Officer to a Magistrate charging a 
certain person with having disobeyed a sammons issued by him — Quee t 
\ Mo) I 1 1 Mad 443 , 
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(7) in application by "i complainant to have his witness summoned, 
coupled w itli his oral allefjations though not on oath nor rctluced to w ritiog 
— Apurba hnshtta \ Lmp 35 Cal 141 

(8) proceedings of a Court under sec 476 sending a person to the 

neirest first chss Magistrate — Q E v Rafkappa 13 Boni 109 Q E 
\ NaraJika 13 Mad >4-1 Ishrt Prosad v 5Aa»i Lai 7 \11 871 Emp 
\ Arjan 31 Cal 664 Eranpolt v Atw^ Emp 26 Mad 98 In 

te Lahshtnidas 326001 184 {contra — Atyttkannu \ , 32 Mad 49 

Mata Ralau v Mohabtr 4 A I J 803 In re Jtal Gangadhar Tilak 26 
Bom 785 litre Alattdar Httsatn 23 All 249) 

(9) a communication bj a Revenue Court to the Pistrict Magistrate 
that certain documents tendered m evidence before it were forgeries and 
that such action might 1 e talcn as the Magistrate might deem fit — Inder 
Bhan \ King Bmp 1O05 P R 3® 

(10) a committal sheet signed by a bupeniitcndeni. of the Salt Depart 
ment and sent to the Magistrate (in accordance with the procedure laid 
down by para 12 of the Instructions i>->ue<l b> the Commissioner of 
Salt Revenue (or the guidance of the Salt Revenue Department ) and 
containing infer aha a definite request to the Magistrate to summon certain 
Witnesses and to try the accused for the offences set out in the sheet is a 
complaint— PAag m 5 if‘11 V Kmg Emp il L J 592tai8 Cr L J 366 

(11) where A charged B with house breaking and B lodged an inform 
ation against \ for theft of his gun but the Police reportc 1 B s case to be 
false whereupon B fdel a petition of objection isktng the Magistrate 
to make an investigation «nd to summon the accused Ar/i that the petition 
of objection filed bj B was a complaint — sadiu Charan v Bolai Suatn 
3 P L J 346=19 Cr L J 874 

(12) where in the course of an insolvency proceedmg the District 
Judge found that certain transfers made by tbe insolvent were fraudulent 
and the Judge made a report to the Distnet Magistrate asking him to 
prosecute the transferees kell that the report was a complaint — Mahadeo 
V Emp 18 A L J 50=21 Cr L J 56 

(13) where a Magistrate scut a report to the Distnet Magistrate that 
a certain person ha I made an alteration in a document filed m his Court 
and had committed an offence under sec 477 I p c held that the report 
amounted to a complaint— SuroJ i'rosuf y Fmp 2i A I J 825 

15 What are not complaints — 

|1) !l»tements ma.li. n. 1 ^ 

L It i 41“«3 Cr 1 J 287 

(J) , l,tl« metil) coa,ej,»|; , Loc,1 Government 

u„Jcc s« W6 aulhomms tl.e ptowot, kJ-i.i > ,800 

P B 16 
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(j) ai applicatioi for of procrv— rtnp \ Z^ht VoAtk i** Cal 
35'i*i5 C \\ N 0^ 

{4) a p-tition for maintenance ander see 4^*^ *h's Coile — Sardiran 
^ 4*-if Khit 1003 P n JO riiUrf<^onsu{ \ \fahne 1883 P R 13 

Tclr* Btbt V IbJul Kbtn 5 Cal 536 Viif Mahomed \ litsmulla 16 
Cal ?«• Vffhota \ Pjntmm ii Mad too Rornw \ Ingles 18 Bom 
46^ 

16 Report of a Police Office —In Kuie Emf- v Wn 26 Bom 
150 (15- It has l<>cn 1 eM that althwifih the «oril 'report 11 not defined 
in the CM- sfilJ tli- I eeisbturc lias stitdiotisU attached to the expression 
Police report a p-culnr meaning »hene\er that expression occurs that 
the words report of t Police officer in section (4) (h) and the Police 
report in secti ns 13- 173 and too (f) are confined to reports in cognu 
alte cases onlv and that if the Police officer pocs bejond his duties and 
makes of his own motion a report of ao informition of a non fe^>i»’’'i6fe 
ease (e if he U\ s an information of a non cognirtble offence under sec 
51 of the Bombaj Pistnct Police \ct) it is not a report but an information 
or rather a complaint' within the mcaninc of section 4 (h) This viesr 
has also been tak-n in Ch>lhamtiitra>i v Etnp 3* Mad 3 v 

Emp 23 C \V V 481 and /mp v Xhushaldas 6 S L R S2 The 
Select Committee of 1916 after considering the above Bombay ease 
changed the words ' Police report in section 190 (ft) into the words ' report 
m smting made b> a Police Officer remarklnc that the term 'police 
report m section 190 was not intended to be ft technical expression but 
Was used to cos er any report made by a police officer In the light of 
this amendment and the reason given for the same the words report 
of a police officer in clause 4 (h) should be interpreted to mean not onh 
the report of the Police officer in a coKnuable case but any information of 
a non cognienbte offence which a Police officer may report to a ^raBlstr^te 
But the Lahore High Court takes a contrary view in Etnp \ Ghulam 
air (1923) Lah 237 

If howeser a report is made by a Police officer investigating a non 
cc^nirable case under Ihe orders of a Magtstrate having power to try the 

case the report falls wthm the dpty of the Police officer and it is a report 
not a complaint— 5ru/arfii V Ktng Fmp iiA L J 332 This (piesfloii 
presents no difficulty 

(i) ‘European British subject' means— 

(i) anv subject of His Jfajesty of European descent {n 
the male Une bom, naturalized or domiciled In (he 
British Islands or any colony, or 
(u) any sitbjeci of His xeho is the ch3d or friind 

child of any such person by legitimate : 
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17 Change — This clause has been amended bj sec 2 of the Cnminal 
Law Amendment Act \II of 1923 (popularly know n as the Racial Dis 
tinctions Act ) Prior to the present amendment the definition stood 
as follows — European British subject means (s) any subject of Her 
Majesty born naturalised or domiciled in the United Kingdom of Great 
Bntain and Ireland or m any of the European American or Australian 
Colonies or possessions of Her Majesty or in the Colony of jsew Zealanl 
or in the Colony of the Cape of Good Hope or Vital (11) iny chill or 
grandchild of such person by legitiirate descent 

The present amendment has narrowed the definition so that the 
number of persons who will be entitled to the privileges conferred by this 
Code 00 European British subjects will now be reduced by reason of the 
fact that they will only be claimable by persons of Ei/ropfatt descent iw 
the mate line-~Stateme»t of Objecit and Rtasons para 0 of the Cnminil 
Law Amendment Bill 

In Older to sustain the plea ol a British horn subject undet clauses 
(i) and (ii) not only the legitimate descent of the accused but also the 
nationality of his father or grandfather as the case may be must he 
proved to the satisCaciioa of the Court — Tfiomds r^osfc Tiir»b«II 6 
M H C R 7 

(;) High Court means m reference to proceedings 
against Furopean Bntieh subjects or persons 
jointly charged with Furopean British subjects 
the High Courts of Judicature at Fort William 
Afadras Bombay Allahabad Patna Lahore and 
Rangoon and the Courli of ih* Judmal Commts 
sioners of the Cenlral Provinces Oudh and Sxndh 
m other cases High Court ’ means the highest 
Court of criminal appeal or revision for an\ local 
area or where no such Court is established under 
any law for the time being in force such officer as 
the Governor General m Council may appoint m 
tJtuabahaU 

t8 The Italicised words in this clause have been added by the Criminal 
Law Amendment Act (MI of 1923) Before this Amendment the Court 
ol the judicial Commissioner of Sind could exercise its revismnal powers 
over an European Bntish subject only when the latter wan ed his pni Ueecs 
under Chapter XXXIH of the Code (Qwtn v Grant 12 Bom 561) 
otherwise he was under the teviMOnal jurisdiction of the Bombay Hmh 
Court Under the present law the Ja 4 ,cial Comifiiss oner s Court ,v,JI 
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etercKe jts rc\ I'.ionti jurivliction <ncr an ruropcin Hritisli subject under 
all circumstances m the «mc t\aj a% it will oscr m Indian accused 

High Coiirl. Origin 1/ Ji* — A single Judge sitting on the original 
side of the High Court is not a High Court within the meaning of this 
Code— Aa/iAmAar \ Din/ibniiAu, 32 Cal 379 

<k\ mqmn includi-<i i\cr>' inqtnr\ other tJian a trial 
rnniliKtul iipfVr lliK Code h\ a Magistrate or 
Court 

tg Clause (k)— Inquiry — Tlie word inquiry’ is meant to include 
esery thing done in a case by a Magistrate, whether the case has been 
ehallanned or not — BA isZ/mu \ (Jurrm J^mfi , P R 3 A pro- 
ceeding under Chapter XIT is an inquiry — Leli/ ^foAuH v Sury/jfit/tia, 
sSCal 709=30 \\ V 7^9 , SrtfisA s Rajfndra 22 Cal 89S , AU ^Tohomed 
V Tarah Chandra 13 C M 4 *o An inquiry under the Workman’s 
Breach of Contract Act is an inquiry contemplated by the Code--i?a«#i 
t taAiAim Dji. 45 All 700*21 A I. J 619 A "register case" or apre 
Iinunary inquiry into an accusation of an oflcnce triable exclusively by the 
Court of Session is an inquiry and not a trial— /’nZnniunify v Emp , 3 ® 
Mad arS 

Tfiaf —The word ‘trial is not defined m the Code It means accord 
mg to Wharton's Law Lexicon, "the examination of a case, civil or criminal 
before a Judge who has jurisdiction over it. according to the laws of the 
land —In re Ramasaumi, 27 Mad 510 It means the proceeding which 
commences when the case is called on with the Magistrate on the Bench 
and the accused on the dock, and the representatives for the prosecution 
and the accused are present m Court for the hearing of the case — •Cower 
5 ir<fav Q E 25 Cal 863 U refers only to trials for o^g^eneer. and not to 
miscellaneous matters such as those coming within sec 145 of this Code— 

Sufferuddtn \ Ibrahim. 3 Cal 754 The word 'tnal' as used m sec 497 
includes appeal— Jt/tfdAHb CAunderv Mavodfep. 26 Oil lar A proceeding 
under section 107 is a trial — f« re Wninojawwi, *7 Mad 510. Venkata 
thxnnaya v [i\ng tmp , 43 Mad 511 (r B)=2i Cr L J 403 

Trial, uhtn begins . — f n a case triable exclusively by a Court of Session, 
the tnal begins only after the charge is framed — Palamandy \ Emp , 
32 Mad 218 So also, in a svarrant case, the trial commences when the 
accused is called upon to plead to a charge, and till n charge has been 
framed there is no tnal but only an inquiry — Manna -v Emp.glA L R 
Ai .SreeramitJav Veerasahngam 38»Iad 583=i5Cr L J 673. Nara^ana- 
swamw rwp,32Mad 220 F.B (at pp 224 and 834) , Harirfarr v 5 an/- 
ulla 15 Cal 608 (F B) In a summons case however, as it is not neces- 
sary to frame a formal charge, the trial may be said to commence wbeq 
the accused is brought or appears before the Magistrate, 
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(4) An order of Covernment authonsuiB' or sanctioning? a prosecu* 
tion under Sec ig6 or 197 of this Cod£ — /« re Kalagana Bapiah, 27 RIad. 
54- 

(5) An inquiry by a Rfagistrate iinth a view to ascertain whether, a 
sanction to prosecute (now abolished) should be given or not— <?• E. v. 
Venhaiaraniayina, 23 Mad 223 

(6) Adepartmental mquiryunderSec 1970! the Bombay Land Revenue 
Code (Act V of 1879) — /« *■* Choiaht M Bom 936 

{7) An inquiry by a Deputy Magistrate in pursuance of an order of 
the Distnct Magistrate calhng for inquiry on the report by the Police 
stating that a complaint lodged with them was false — Maibat Khan v. 
Lmp , 33 Cal 30 

(8) Examination by a Police officer under Sec 161 of the Code — ■ 
Q E y limait, ii Bom 059 

{9} Proceedings of a Distnct Magistrate under Sec 123 for cancel- 
ling a bond for keeping the peace or for good behaviour— Daya Kalh v. 
Emp,37Ca1 72 

(jo) An inquiry by a Magistrate on the strength of an information 
from the secretariat that a seditious pamphlet was published — FaiUh Ah 
V. Emp , 1894 P R *3 

(11) A Divisional Magistrate's inquiry under Sec 176 into the cause 
of death of a person under suspicious circumstances — In re Trcxlohha 
Kaih, 3 Cal 742 

(12) Calling for records under Sec 435 of this Code— /w re Snlraya, 
xy M. L J 489 

(13) An inquiry held by a Magistrate not in hia magisterial, but in 

his executive, capacity — Inre 1886P R si 

(14} Proceedings conducted by a person not legally authorised or 
having no jurisdiction — Radhtha Mohan v Lai Mohan, 20 Cal 719 , 
Abdul Majid V. Krishna Lai, so Cal 724 , eg , an inquiry into the un- 
professional conduct of 3 second grade pleader, conducted not by the 
presiding officer of the Court in which the pleader practises but by the 
District Judge — Nallastvam v. Eamahugant, 32 M L J 402 ■ r8 Cr L J. 

785- 

(15) 'Vhere on the death of an employee in the Telegraph Department 
his heir sent a letter to the Telegraph Authorities demanding payment of 
money due to the deceased in the hands of the Telegraph Authorities, 
and they sent the letter to the District Judge for venacation and orders, 
whereupon the Distnct Judge inquired into the claim, held that the refer,’ 
cnee to the Judge for verification and the subsequent action in regard 
thereto did not constitute a judicial procecding-Pmt, v. Chailram 6 
All. 103. 
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(h) non cogTiizablc offence means an offence for, and 
non cognizable case means a case m which a 
police officer, uithm or without a presidency town, 
ma> not arrestwithoutawarrant 
(0) ‘ offence' means any act or omission made punishable 
bj anj law for the time being m force it also includes 
anj act in respect of which a complaint may be 
made under section 20 of the Cattle Trespass Act, 
1871 

23 Clause (0) — Offence — This definition is the same as that given 
in Sec 3 (37) of the General Clauses Act The definition m Sec 40 I 
P Code IS wider and includes acts committed outside British India In 
the Extradition Act the word has a still wider meaning and is not restricted 
to oflences « defined in See 40 I P C or m this Code— V Emp 
2& Mad Co^ 

C*tif wrong — Where an act may be a criminal ofience or a mere civil 
wrong according to the intention of the person doing the Act the aggrieved 
party should not be encouraged to go into a Criminal Court unless he 11 
fully prepared to prove that the act is criminal and not a mere civil wrong— 
Guliar V Emp , 1887 P R 50 

24 Offences, what are —(1) Breach of a husbands duty (to mam 
tarn hu wife) declared by the Magistrate s order or a disobedience of 
such order— In re Sheikh Fahruidin 9 Bom 40 

(2) Failure to prepare and retain counterfoils of rent receipts as spec: 
fied in Sec 58 of the Bengal Tenancy Act — Emp v Mohanl Ramdas 
C W h 816 

(3} Omission to stamp a share warrant under Sec 35 of the India 
Companies Act — Q E v Moore 20 Cal O76 

(4) Illegal se zure of cattle mentioned in Sec ao of the Cittle Trespas 
Act — Budhan Mahto v Issur Singh 34 Cal 926 

(5) Omission bj a workman to comply with an order made unde 
clause (i) of Sec 2 of the Workmens Breach of Contract Act — Kin^ 
Emp v Taha$i Nitkayya 24 Mad 660 Emp v Dhondu 33 Bom 22 {24) 

25 Offences, what are not — (i) Neglect to maintain ivife or children- 
Q V Golam Hossaut 7W R 10 litre Ponnammal lOMad 234 Htlde 
phonsusv Malone 1885 P R 13 

(2) A mere breach of the contract under clause (t) of Sec 2 thi 
Workmen s Breach of Contract Act — Xing Emp v Tahasi Nuhayya 
24 Mad G60 In re Ram Sarup 4 C W N 253 Averam Das v Ahdu, 
Rahtm 27 Cal 131 Pollard V Motktlal 4 Mad 234 Emp v Dhond^ 

33 Bom 22(24) The breach of the contract does not gf itceU constitute 
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any offence but upon such breach the Magistr-xte passes an order for 
payment of the advance or for performance of the contract, and it is only 
when the order is disobeyed that there is an ‘offence within the meaning 
of the Cr P Code— 33 *2 (24) 

(3) Inability to give a satisfactory account of oneself or want of osten 
sible means of livelihood (sec 109 ) — Emp v Buddhu 3 N L R 51 

(4I The mere travelling in a tram without pass of ticket is not an 
offence under the Railways Act unless there is a dishonest intention to 
defraud the Railivay Company — Q E \ Eampa! so AIJ 95 Kuloda v 
Emp II C W N 100 

(5) The mere use of a house as a brothel— v Khatrt 6 S L R 
254 14 Cr L J 320 

(6) Keeping a disorderly house is not an offence under the Eastern 
Bengal Disorderly Houses Act — 'Jiajttnt hhemlawah v Pramathn, 37 
Cal 287 

(7) An application to take proceedings under sec T07 is not an accu- 
sation for an offence — Hazartmal V 1893 P R 16, Q E 

V Imim Mandat 27 Cal 662 Chathu v Uuanjan 20 Cal 729 See 
notes under sec 107 

(8) Gambling in a boat hired by the accused or m a compartment 

in a train is not an offence under Bombay Act IV of 1887— r*»p v Iffafia 
29 Com 226 . Emp v Budhoobai, 30 Bom 126 > 

{p) "officer m charge of a police station” includes Mhen 
the officer m charge of the pohce-station V absent 
from the station house or unable from illness or 
other cause to perform his duties the police officer 
present at the station-house ivho is next m rank 
to such officer and is above the rank of constable or, 
when the Local Govemnient so directs, any other 
police officer so present 

26 Clause (p) —This clause is not applicable to the Police of Calcutta 
—Emp V Madho Dhobt 31 Cal 557 


The words present at the station house do not mean physically present 
at the station house therefore if » person 13 deputed to be in charge 
of a police station in the absence of the permanent incumbent the fact 
that ho was doing duty within the limits of the junsdiction of the Police 
Station but oulsidz the station house does not deprive him of his capacity 
, as Station House oRicer-^„u» Athar ^ MasxUmam 42 Mad 446 
36 M L J 252 20 Cr L J ^ 


^11 Ite Sub Inspector m cbuisc of the thana „ ,11 the wnter 
^ Constable tsho ,s the olEccr „e.t semonty to h.m can act ,n h,s 


Head 

place 
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Thus where the Magistrate sent a cognizable case to the Police foniuesti 
gation and report an 1 the Sab Inspector was ill that day it was the duty 
ot tt t wnter Head Constable who was in cbaige of the Police station on 
that daj to in\ esligate the case although I e was not generally empowered 
to mak** ln^cstlgatlon into cognizable cases — K E % Bhoh Bhagat 2 
Pat 3/9 ( 3 St) ^ P 1 T 321 24 Cr L J 373 

Ccnstjlle — llj a judicial notification no 3 dated 31 i 1883 the 
senior constable present at anj police station shall be deemed to be 
the o'Kcer in charge for the tim** being during the absence of the officer in 
charge — Pub Prot v huppa I aittndan gM L T 414 12 Cr L J 190 
{q) ‘ plve mcludps also a lious* btiilding tent and\rsscl 
(r) ‘pleader used with rcfcrcnrc to any proceeding m 
an> Court, means a pleader or a miikhlar authonred 
under any law for the tune being in force to practise 
m such Court, and mdudes (i' an advocate, a vakil, 
and an nttomev of a High Court 50 authorized and 
(2) any other peron appointed with the permission 
of the Court to act in such proceeding 
27 Clause (r) —Charge in the law —The definition of pleader 
1 as been amended by the Criminal Procedure Code Turther Amendment 
Act (XXX\ of 1923) The old definition ran ns follows — pleader 
used with reference to any proceeding in any Court means a pleader author 
ised under any law for the time being in force to practise in such Court 
and includes (1} an advocate a vakil nnd an attorney of a High Court 
so authorised and (j) anv mukhtar or other person appointed wth the 
permission of the Court to act m such proceeding Thus under the 
old law a muhhtar fell under the second item of the definition of the word 
pleader , that is a mukhtar was not entitled as of right to practise in 
Criminal Courts but it was necessary for him to obtain perniijjiew of the 
Court in each case before he was authorised to practise before Magistrates 
andSessions Judges {/wrr /frowfPflwi 30AII 66 Ishan Chandra v Eiip 
38 Cal 488I though such permission was usually and naturally granted 
The mukhtars were placed in tTie same category as other person 
ordinary persons v/ifhout any imtimg or feeirsw Por this reason tie 
mukhtsrs had a sentimental grievance and it was desirable that it should 
be removed ('ce the Report of the Select Committee on Bill 6 of 192 ^ 

In the Casclle of India 1923. Part V pages 129 — 131) Accordingly 
the definition has been amended by the Amen Iraent Act (\XXV of 1923) 
T 1 IS amendment has done away with the necessitv of obtaining the 
I crmission of the Court and gi\ cs a legal status to mukhtars 

‘Practise — The word practise docs not connote the doing of acts 
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habitually or often but signifies the perfonpaoce of even a single act by 
a person as a professional man ivhich as a pnvatc individual he could not 
do — Emp V Beni Bahadur ^6 All 380 

A petition writer Virho attends Court all day cannot bo said to practise 
— SA»6 Churn v /jAom Chunder 18 \V R 27 Only persons entitled to 
appear plead or act in Court can be said to practise — Tassadtiq v Girhar 
14 Cal 556 (565) 

Mukhlar —The word refers to such Mukhtars as have obtained a 
certificate of riualification from the H«gh Court — /»» rc Anaitt Ram 
30 All 66 

License for one disluci —A pleader who holds a license to practise 
m a particular d strict is not entitled as a matter of right to practise in 
a Criminal Court of another district unless he is perimttcd to practise in 
the latter Court — /vmnbai v Croun 4 S L R 207 It is the duty of 
a pleader who appears in a Criminal Court of a district to which his sai ad 
does not apply to inform the Magistrate that he cannot tppear as of right 
and to apply for a permission under this cituse— J?f cfrwrK/ 7S L R pS 

Offer ptrion — The words other person embrace pure outsiders as 
well as duly qualified and enrolled nvukhtars who have faded to take out 
their certificates — Tassaiiqv Girkar 14 Cal 556 

(s) police Station means my post or place declared 
generally or spccinlly by tJe Locil Go\tmment 
to be a police-station ind includes any local area 
spevilicd bv the Local Government in this behalf 
(t) Public prosecutor mems any per on appointed 
under section ^192 and includrs any pci^tn acting 
under the directions o£ a Public Prosecutor ard 
any person conducting a prosecution on behalf of 
His Majesty m my Hi^h Court in the exercise 0* its 
original criminal jurisdiction 


28 CUuse Prosecutor -The appointment of a Magistrate 

who had m the first lostance tned the accused as a Public Prosecutor to 
conduct an Inquiry subsequently directed In the case is a most improper 
proceeding— Rrg v Rashmath 8 B H C R j26 

The compumwl my .pp„,„ia tl., P„bl„ Prosecutor 

muy hva.l httuscH oi te serve™ uud the peoseootor does hot thereby 

hTr t™ >' ® 

AS w who rosy be sppo.uted . p„b,,o p,os,outo, see sect, on, „» and 
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(») siitMluision mpins a stib division of a district 
( ) s jmnnns CISC meins 1 cisi rclifmp to an offence, 
mil not lx mg 1 vvarnnt case and 
(j ) warrant case means a case relating to in offence 
pupislnble with death transportation or imprison 
ment for 1 term exceeding six months 

29 Clause (w) — The term Sessions Case has not been defined 
here This term does not necessanl) mean cases triable exclusively by the 
Court of Session but includes all cases wh ch a hfagistrate has committed 
to a Court of Sess on although 1 c might have tned them himself — Eeg 
V Culabdas 11 D H C R oS 

Words referring to (2) ^\o^d•> which refer to acts done 
extend also to illegal omissions and 

all woids and expressions used Ixrem and defined m the 
Words to have same Indian Penal Code ard not hereinbefore 

meamng as m Indian ... 

Penal Code defined shall bc deemed to nave the 

mcanmgs resp'ctucly attnlmted to them by that Code 

30 Thus the words foree and cnminal force used in see 323 
must be interpreted according to the dehnition g ven in sections 349 and 
330 of the Indian Penal Code~i 7 o/r<tm V Chamru aP L T 130 Chura 
itattv Itamlat 33 All 341 Hart Chand v Emp 1919 P R x6 Ishan 
Chandra v Dena Nath 27 Cal 174 

But the principle of this clause does not always hold good for ms 
tance the term adultery in section 488 of this Code should not be con 
strued with reference to the definition g ven in the Indian Penal Code 
Adultery on the part of the husband nny not justify a conviction under 
section 497 I P C but it may be sufRcient for the purpose of sec 
488 of this Code to ent tie the wife to claim separate maintenance — 
Candapalh V Ga tdapallt 20 hlad 470 (P B) 

5 (i) All offcnccj under the Indi m Penal Code shall bc 

Trial of offences investigated inquired mto tned ard other 
under Penal Code ^ist, dealt with according to the provisions 
hininafter contained 

(2) All offences under any other law shall be investigated 
Trial of offences and otherwise dealt 

aga nst other laws «jth according to the same pro\ isions Int 
subiect to any enactment for the time bemg m force regulating 




the manner or place of m\«.stigatmg inquiring into trying or 
otherwise dealing \Mth such offences 

3J power of High Court to punub for contempt —The power to 
punish (of contempt vested m the High Court by the Common Law £>( 
England is not affected by the provisions of this Code V contempt of 
the High Court by a libel published out of Court when the Court is not 
sitting la not included m the words offences under the Indian Penal Code 
or offences under any other law in Sec 5 of the Cr P Code though 
the contempt rnay include dciamatioti It is something more than nietc 
defamation and is of a different character which the High Court can deal 
with by virtue of its superior pouers — Surendfa Nath Bauerjec s ChifJ 
Justice lO Cal log fP C) 

j2 Clause (a) — Where a special law ie g the Bombay Prci cntioil 
of gambling Act IV of 1887) has provided a special procedure for th<- 
mannerorplaccof Investigating or inquiring into any offence under it its 
provisions rnust prevnil an I no provisions of the Criminal Procedure Code 
can apply Vvherc however the special Act is «ilent thvCr P C woull 
he applicable— v haitan ji Bom 438 

Thus the Gambling Act 111 o! 1867 sec 5 prcscnbcsaspi.rial procedure 
for searches under that Act and the provisions of Chapter VII of this 
Code shall not apply thereto — Khthnda Raw v Emp 3 Lah 330 23 
Cr L J 6ti SoaUo undertheMa<lrasAbkariAct(Iof iSSf) anaccused 
person has the right to a special procedure regulating the course of in 
vestigation and providing for a much more elaborate inquiry than is 
provided for in the Cr P Code and it a Magistrate takes cognizance 
of an offence under t! c Madras AbJem Act under the provuions of this 
Code the proceedings arc rot properly instituted — In re /Cuppusttonfy, 
44 M L J 231 24 Cr L J 335 

Where the special law prescribes no special prot-edurc the procedure 
of the Cr P Code must be followed So an offence un ler sec 30 q£ the 
Calcutta Bent Act must be summarily inquired into under the provisions 
ofCh XXII of this Code— V Itlamnatha 37C L J zgfl 
AIR (1923) Cal 339 The Cr P Code is applicable to trials before 
a Magistrate o* offences under the Bengal Excise Act— Vpendra v Emt> 
4tCd69»(7o2) 18CWN486 ^ 

A simultaneous conviction under the Indian Penal Code as well as under 

a special lau for the same offence is iJIcigal-ewrffrt Hussui Ah N 
W P II r R 49 ' 


„ _A nk fnioicj Act (eg Cakotta 

Kent AC) « not a„ c„,c„o„t „tb.„ the „ca„ag »( c,a„„ 
.«lion-C<.|,.«aa Las ^ Dm,, Chand ajC )> N 601 aa Cr L J jjg. 



PART M. 


CONSTITUTION AND POWERS OF CRIMINAL COURTS AND 
OFFICES. 


CHAPTER IT. 

Of the Co.s-sTiTU-nos of Criminal Courts and Offices 

.4 — Classes of Crtminal Courts. 

6. Besides the High Courts and the Courts constituted 
CUsses of CriminaJ und'T any law other than this Code for 
the tunc Iwmg m force, there shall Le five 
classes of Criminal Courts in British India, namely • — 

I —Courts of Session : 

II — Presidency Magistrates : 
in. — Magistrates of the first class : 

IV. — Magistrates of the second class ■ 

V. — Magistrates of the third cl&s. 

34 Magistrate — Court — A Magistrate as such is not a Court unless 
he IS at-tmg m a judicial capacity — Clarke v Drojtndro Kisliore, 36 Cal 
433 

The Court of a Police Patel is not a Criminal Court within the enu* 
roeration contained in this section — Q v Ranna Ratanlal3i7 

35 Presidency Magistrate — The term "Presidency Magistrate" 
' ojld not be ordinarily included in the words ’ District Magistrate" or 
"Jlagistrate of the first class" because secs ro and iz of the Code show 
that the District Magistrates and Magistrates of the first class are appoint- 
ed only in districts outs*de the Presidency towns — C»ip v Ckota Singh, 
32 Mad 303 But the term Magistrate of the first class" %sed in sec 
*11 of the Tmigration Act (XX of 1883) means a Magistrate appointed 
to exerci«e the highest magisterial powers and includes a Presidency 
Magistrate — Cirp v jenanjt, 31 Bom 611 Cmp \ llaji Shaik 
t’^lalionieii, 32 Bom jo 
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Dtstncl Magistrate —The Code does not recognise any Court other 
than the 5 classes mentioned in this section A District Alagistrate s 
Courtis for the purposes of an ordinary cnmmal trial the Court of a 
Magistrate of the first class — C tp v SyedSajjad 3ALJ85 4CrL 

J 110 

The terms Deputy Alagistrate General Deputy Magistrate are 
unknown to this Code and should not be used — P P % Sadananda 23 
M L J 670 13 Cr L ] 850 


B — Terrtiontl Dt i ton 


7 ^I) Every province (excludmj, t!c p esiclencj town) <111311 

SesuonsdlTO.ons.nd 1 sossions ilnision Or shall corsist 
districts of so'isjons dntbions and eter^ sessiors 

division bhall for the purposes of tins Code bo a district or 
consist of difitrict<a 

(2) The Local Government maj alter the limits or 
Power to alter dm • * • tho nun her of s ich divisions and 

sioiu and districts districts 

(3) The sefsions divisions and districts OMstmg when this 

Existing dmsions and Code comes into force shall be sessions 
districts maintained till , . . 

altered divisions and dKtncfs respectively unless 

and until thev arc so altered 

(4) Every oresideni-y town shall for the 

Presidency towns to . d- , • , . • 

be deemed districts purposes oI this Lode be deemed to be a 
district 


The words with the previous sanction of the Governor General in 
Council which occurred in sub section (*) have been oinitte I by the 
Devolution Act NXXV III of 1920 


36 Local Goyemment may alter etc —This section assumes the 
existence of Sf's ons Divisions in every part of British India but it docs 
not contemplate the freatian of such divisions by the Local Governments 
which can only alter the limits or number of such divisions under sub 
sect on (2) of this section- (> Dv Mangal Tehehard 10 Bom 374 


37 S,=,.on. D.vl.,<,n _c„A,r „ . s,s,.o„, D.vo.on 

cl A»>m (.™ C«,tlc .S„. r.Ec „ 

«„l m .he r»mch Dc. o„ The D. t™. .„d I„„„ rf Rangoon are .no 
Se=lon. D,»..,on, tor the pn,r«e, ol .hr. Code (,ee Gazette of Indn. 



Sec 9.] 


THE CODE or cR»MI\\L PROCCDUrC 




•®74» P 62) Thf Ganjarn Coltectorate consists o( two Sessions Divisions, 
one consistiHR of tlir Agencj District and the other of the Non agency 
Tracts — ■•3 M L J 6705*13 Cr L J 850 The Districts of North and 
South MaUbar are two ‘^«s\ons Divisions in the Mafabar District — Valia 
Imlu \ Etfip 30 Mad 136 

8 {!) Tlio 1 ocJ Gotcntmtnt maj dn iile anj distrut outside 

Power to diTide tl e nr sidcnct towpi. info sub dnisions or 
districts into sub , 

divisions mawc tnj fortioti o‘ '\n\ stich district a 

sub-ditiMor 'll d mij titer the limtts of anj subditision 

(2) \11 e\istirg subdivisiort tthicli are now usually put 
Existing sub divisions urdcr tin ihargc of a Magistrate shall be 
maintained dtinicd to bate l)ccn made tinder this Code 

< Lvitrh a>iti OJ}t es outside the prest iei to ms 

9 (i) Th" local Gyrernmcnt shall establish a Court of 

*^cssion for every scssiors divisitn arc! 
Court of Session appoint a Judge of such Couit 

' Tlic locd Gctcrrnint mav by general or special order 
in the Ofiicitl Gazette direct at what place or places the Court 
«£ Session shall hold its sitting but until such order be made 
the Courti of ‘'isjion &hail hold their sittings as 1 ercbefnre 

' ) Tl i. I o'^al ftoiemment may a'so appoint Additional 
Sessions Jwig s and Assistant Sessions Judges to exercise juns- 
diction in one or n ore such Courto 

(4) \ Sess ons Judge of one season* division may be ap- 
pointed by the local Government to be also an Additional 
S scions Judge ol another division and m such case ho may 
sit ^or ^he disposal of cases at such place or places in either 
division as the I ocal Government may elircet 

(5) \U Courts of Session existing when this Code conics mto 
force shall be deemed to have lx?en established under this Act 

38 Th« High Court «xerci»ing original criminal jurisdiction is not 
a Court of Session within the meaning of this Code A Court of Session 
is established in the mofussil in every Sessions Division and belongs to 
a class of Courts d fierent from the High Courts — Ent v U/trtfilra 
JiCal 980(982) 29C av N 384 
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Dtstnct Mugisirate — The Code docs not recognise any Court other 
than the 5 classes mentioned in this section A District Magistrate s 
Court IS for the purposes of an ordinary cnmmal trial the Court Qf a 
Magistrate of the first class— v Syed Sajjad 3 A D J 825 4 Ct 1. 
] MO 

The terms Deputy Jfagistrate General Deputy Magistrate are 
^lrlltno^'fn to this Code and should not be used — -T P v Sadananda "3 
L J 670 13 Cr L J 850 


B — Terrtturml Ihit io)i$ 


7 u) Every province (exdudui^, tli p'^esklpncj town) diall 
S,ss.onsalTOonsi„d >>« "> WSSWns <Ilv; 910 Ii or sliall corsist 
districts ol sessions ditisions tnd cverj sessiors 

division bhall for the purposes of thw Code tie a district or 
consist of districts 

(2^ The Local Government maj alter the Innits or 
Power to alter dm * * * the n«n her of s icli Jn Mions and 
gtons and districts dl^trii. (3 

(3) The sessions divisions amt districts oMStmg when this 

ExiJtiBg divisions and Code comfs into force s/iaW be sessions 
districts maintained till , , ... ... 

altered uuisions and di*-lncts respectively unless 

nnJ until thev are so tUeied 

{4) Every uresidenuy town *,liaU for the 
Presidency towns to . ^ . , , , 

be deemed districts purposes of this Code be deemed to be a 
district 


The words with the previous sanction of the Governor General itl 
Council winch occurred m subsection (a) have been omitted by the 
Devolution Act WXV III of 1920 


36 Local Government may alter etc —This section assumes the 
existence of Sessions Divisions m every part ol British India but ,t does 
not contemplate the creahen ol such divisions by the Local Governments 
which can only alter the limits or number of such divisions under sub 
section (j) of this section— 0 Ev Mangat Tem^nd 10 Bom 274 


37 Sessions Dmsion ^Inuances ;s a Sessions Div.sic-n 

ol A«.m (.CO A«am Co.ottc ,8„. 

«,thm no rocooj D...™n TheDi.trKl ond Tooo ol Ron,„„„ 

Swlons ,00 ,ho ol ,b„ CeWe (,eo Gr,.oHo ol I„da 
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iS;^, p 62) Thr Ganjam Cotirctoratc consists of t»o Sessions Du isions, 
one consisting of the Agencj Distnct and the other of the Von agency 
Tracts — ••3 M L J 670 = 13 Cr L J S50 The Districts of North and 
South Malabar are two Sessions Divisions in the Malabar District — Valia 
imiu \ Cmp 30 Mad 136 

8. (i) Tlic I ocal Government maj dn ule an> district outside 

Power to diTtde the pr»sidcnc\ towns irto subdivisions, or 
districts into sub- , 

diTisions make an} portion of nnv such district a 

sul>-di% 5«,ior 'tnd nv\y ‘vUcr the Umit*’ of an} At b di\ ision 

(2) \ll existing subdivisiois which are now usually put 
ExisUng sub-diTisions *hc charge of a jfagistrnte shall be 

maintained dttnicd to hitc been made under this Code. 

r — Cottrh and OJjicfs outside the presidency lo ms 

9 . (i) Tli»' local Goremment shall establish <a Court of 

Session for every sessions division and 
Court of Sesiion dppomt a Judge of such Couit 

fi) The local Geverrm nt mav by general or special order 
m the Official Gazette direct at what place or places the Court 
of Session shall hold its sitting but until such order be made 
the Courts of ‘^csjion shall Iiolcl theirsittings as berebefore 

^3) The 1 0''al Government may a’so appoint Additional 
Sessions Jung^s and Assistant Sessions Judges to exercise juris- 
diction n one or n ore such Court.. 

^4) A Scss ons Judge of one scsson* division may be ap- 
jKimted by the local Govcminent *0 be also an Additional 
Sessions Judge of another division and m such case he may 
sit tor the disposal of casts at such place or places in either 
division as the I ocal Government may direct 

(5) \11 Courts of Session existing when this Code comes into 
force shall be deemed to have been established under this Act 
38 The High Court exercising original criminal junsdiction is not 
a Court of Session within the meaning of this Coile A Court of Session 
1$ established in the mofusiil in every Sessions Division and belongs to 
a class of Courts different from the High Courts — Lnip v Harerdra 
51 Cal 980(982) 29C V\ V 384 
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The Additional Sessions Judge -will try such cases as, would be made 
o\Cr to him by the Sessions Judge But that docs not oust the jutiS- 
dvctioa of the Sessions Judge over those cases, thereiorc if a Sessions 
Judge makes oicr a particular appeal to the Additirnal Sessions Jndge 
to be tried by the latter, he can aftemards withdraw the case from the 
latter, and take it on his own file and decide it— Birjti Afarwort v E»if> , 
44 All 157 10 A L J 952 23 Cr I, J 107 

Under Sec 20 of the Aden Courts Act (Bom Act 11 of 1864). the Rest- 
d«H{ 0/ Aden IS not a Court of Session, but is a persona invested 

v.ath the powers of a Court of Session except as m that Act otherwise 
provided The powers of the Court of Session conferred on the Kesident 
are not wholly such as arc defined in the Cf P Code but only such as 
are specially provided m Act ll of 1864— Ewp v Roberi Comhv. 29 
Bom 575 


10. (i) In cvefj' ^isUict outside the presidency towns. 
Government shtill appoint a 
Magistrate of <1 m first class who he 
called the District Magistrate 

( 2 } The Local Government may appoint any Magistrate 
of the first civ , 3 to he an Additional District Magistrate * * * 
mi sucfi Additional nmlrict Magistrate shall have all or any 
of the poiiers ot a District Mag-stiatc under this Code or wider 
any other lew for the hmt isitig in/ccc as the larcal Got eminent 
may direct 


(3l For the furfoseS of reclioia Vjz siil section (r), 407 si, 6^ 
secfioll (2\ and 328 Mb-seclims (a) and ( 3 ), sikI, Add,!, mat 
Uislnct Mogisl, ate shall le deemed to he snbordinole to the District 
^fagis(ra(e 


37. Change — In sab-scction (21. ibp ii<.ir,..o,sj . . . 

atdeO. a«<l the »o,a, ■■lor a jerw atewL 7' 

stter «.c itord. ■■,„ Aitdli™.,! B„b,ci toasntnti:- h , i “"‘"® 
bs the c.™l.sl Procenore CoO. Au.e.4„e„t Ac. (X«:, ".i: 

Sub*wc(fon (3) has nlso been ntwh adrferf hnr ik 
A ct Prior to this anwndment thc^Codc dU f 

8«llof. u al-o ilid not mile an Aeibtii,s,l Dutnet SudTT 
to a Disllitl Nipslraic »»4 flien./„, ® ’‘'“t” sohotdioalc 

acier nau no power under 



Sec. 12 ) 


Tiir conr or ^R1MI^'VI rrocriiii 


29 


«ection 52'^ to tnn-fcr 1 c’«e from 1 Sul>-ihM«ionil Migibtratc to 
the AdditJ<'"^l ni«*nft Macistntc — piakas Clunder \ Enp 34 Cal 
91® Tilts case IS ro longer good lass I ccause under sub section (3) 
rc^lj cn-cied tie p s»nct 'lagistralc 1 b^cn t\pfcsslj empowered 
to tranj'cT cases under ••cc 52S to the MditJonal Distnet 'Magistrate 

40 Duirict Magistrate — \ District Magistrate is appointed in a 
distnct ojUi le lie Presi lenc\ t<wn« Thtrtfore n Presidcncj Magis 
tra‘e is rot in lu led in tietenn Pi tnit Magistrate — Emp \ Chola 
Strgh 32 Mad 303 

The lirm Zillal \ljgistialc u'ed in tit Bombay Regulations means 
a Disfict NIaeistrate 3 B 11 C It M 7 II H C R 50 A Deputy 
Commissioner mar n Regulation Proa nice is a Distnet Magistrate — 
>6 W It I 

A Dutnet Magistrate is sutorduiaitc to the Sessions Judge and cannot 
disregard the or Ur of the latter — 5 L B R 49 

Disiriel tfagis/ru/e arf* isl ehss t/«»g«/r<ifr — WJicrc a trial was com 
m*aced hj an ofiiciating District Magistrate and before its clo«e the 
officer reverted to his original position as First class Magistrate of the 
district in which capacity also he had jurisdiction over the oilence it was 
h"ld that he had jurisdiction to continue the trial This Code does not 
recognise an> particular Court as that of the District Magistrate but only 
Courts of First Second and Third Class Magistrates— rm/> v S}ei 'Jajjad 
Husatn 3 A L J 825 


II. Whenever in consequence oi the office 01 District 
Officers temporarily Magist.atc becoming yai.ant, any officer 
o7DSt.'" succeeds temporarUy lo the chief executive 
Magistrate administiation of the district, such officer 

shall, pending the order of the Local Government, exercise all the 
powers and perform all the duties respectively conferred and 
imposed bv this Code on the District Magistrate 

40A An officer absent on casual leave is not treated as absent from 
duty While such officer is on casual leave the next senior officer remains 
in charge of the current duties There is no vacancy and no temporary 
succession within the meaning of this section when a Sub di\ isional Magis 
trate is temporarily looking after the current duties of a District Magistrate 
absent on casual leave on account of illness and when there is no order 
appointing him to officiate as District Magistrate — A E v Achfiatbar 
24 O C 255 22 Cr L J 713 
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12 (i) The Local Government may appoint as mTny 

Subortm.te Mas.! as it thinks fit, besides the District 

trates Magistrate to be Jrag]«tratbs of the first, 

second or third class in any district out«idc the presidency 
toiins and the local Government or the District Magistrate 
Local limits of their subject to the control of the I ocnl Govem- 
jurisdiction ment may from time to time define local 

areas uithin which such peisunt may exercise all or anv of the 
powers with which they may respectively be invested under 
this Code 

( 2 ) Except as otherwise provided bv such definition, the 
jurisdiction and powers of such persons shall extend throughout 
such district 

41 Magistrate — A cantonment Magistrate is a Magistrate appointed 
under this section — Q E v Maula Boksh 1897 P K 1 

43 Local area — Although the expression local area includes A 
sessions division district or subdivision {Ptittarde^ v J?i7»i Sarup '>3 Cal 
838) still it appears sufficiently clear that the Legislature did not contem 
plate the exercise of junsdiction by any Magistrate outside the limits of 
an area called a Dulrtcl in which he might be appointed by the l^cat 
Government — Shatk Fakruddtn 9 Bom 40 A Sub divisional 
Magistrate who has had bis junadiction defined within a sub-division of 
local area in the district by order of the District Magistrate cannot take 
cogrtliancc of a matter outside such local area — Kiinj Bel fin v Loiun 
19 A L J Cr L J J22 But where a notification appointing 

a Magistrate did not specify any local area wthm which he w as to exercise 
jurisdiction but conferred on him power to try all such cases as might be 
instituted in his Court it was held that the notification by necessary 

implication conferee 1 ynsdiction throighout the pro\mce Lahhmt 

Chand V Vmp 1901 P R *4 

But a Magistrate having jurisdiction within a dislnct cannot record a 
confession m a place outside Dnhsk 1 > dia {eg m a hativc State) although 
the oflencc m respect of winch the confession w made has been committed 
within that distnct — Aakar Sittgk v Emp 19 A L J Cr L 

J 567 

43 Jurisdiction throughout district —Unless the powers of a Magis- 
trate have been restricted to a certain local area he has jurisdiction over 

the entire distnct— Sara/ Chandra v Dipu, 29 Cal 389 Hiranand v 
hins ^"'P . 10 C U \ 1095 at page 109S Emp v Athhaibar Smgh, 
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24 O C 255 therefore a '^raf;istrate appointed for a whole district but 
put ID charpeof a particular taluk or subdivision only is not without 
junsdiction if he enquires into or tries a case in another taluk or 
subdmnon of the sane district — Q F s Jamshedjt Ratanlol 177 
\ £trp 1 P L. T 631 21 Cr L J J2i Q C \ Laban, 

U D R. (iFgj — q 6) id 

A Magistrate fn the division whose powers have not been formally 
limited to anj particular portion of the division has jurisdiction to try an 
cSence committed within the dnision although bejond the local limits of 
what was regardetl as his jurisdiction— -2 Meir 13 

44 EHect of transfer — Since the junsdiction of a Magistrate cYtecds 
throughout the district it follows tiat the transfer of a Magistrate from 
one local area to another local area in the same district does not oust his 
Junsdiction o\cr the former area — haruppana \ AhobaUmatam 22 
Mad 47 Cases on the file of one Magistrate in a district do net auto- 
oaticall} pass to b« successor in the local area merely because the former 
^ been transferred to another focal area in the same district The /onner 
Magistrate can retain the case on his file ever after he is transferred to 
enother local area in the district and con pass order in the case — Mithant 

V King Cmp 34 AU 203 

Unt when a Magistrate ts transferred to another distnet his junsdic* 
tion over the district in which he was originally appointed ceases as soon 
as he ts relieved by hts successor and therefore a judgment passed after 
though on the same day as he was relieved by his successor was held 
to be without jurisdiction — Cmp v Anand Sarup, 3 All 363 Dalnant 

V Krtshen 19 All 114. Cnip V Dhottdu 15 C P L R 13 Daishnab 
Charanv Amm Ah 50 Cal 664=380 h J 202=24 Cr L J 489 

13 . (i) ThP Local Government miy plate ^ny Magistrate 

« .. of thf* first or '•econd class in cJiarge of a 

Power to put Magis- , , ® 

irate in charge of sub sub division and relievt him of the charge 
diTision 

as occasion rt^uircj 

(2) Such 5 fagis<rafcs*.fnW&ecT/fetI Sub divtstonaj Magietmte^s 

(3) The Local Govemmint may delegate its powers under 

Dd.g.uon of *“ D'slnct Magislrati. 

to District Magistrate 

14 . (i) The I ocal Government may confer upon any pcison 

all or any of th** powers conferred or con- 
Specul Magistrate fgrrablc by or under tln» Cede on a Jfagis 
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12 (i) The Local Government may appoint as many 

Sobordmat. Map.- ‘‘ ‘'■ta'® 

trates. Magistrate, to be Magistrates of the first, 

second or third class in any distnct outside the presidency 
tov'ns , and the Local Government, or the District Magistrate 
Local hmits of thcir Subject to the control of the I ocal Govem- 
jurisdiction ment may, from time to time, define local 

areas nithin which such peison'^ may exercise all or any of the 
powers with which the> may respectively be invested under 
this Code 

(2) Except as otherwise provided by such definition, the 
jurisdiction and powers of such persons shall extend tlirougliout 
such district 

41. Magistrate — A cantonment Magistrate is a Magistrate appointed 
under this section — Q E v Maula CnAsA, 1897 P R. t. 

43. Local area — Although the expression "local area” includes a 
sessions division, district or subdivision {Punardeo v Ham Sarttp, 25 Cal 
858). still it appears sufficiently clear that the Legislature did not eontem* 
plate the exercise of junsdiction by any Magistrate outside the limite of 
an area called a 'Dislnei ' m which he might be appointed by the Local 
Government — In re Shaik Fakruddtn, 9 Bom 40. A Sub divisional 
Magistrate who has had hts junediction defined within a sub division or 
local area in the district by order of the District Magistrate cannot take 
cognizance of a matter outside euch local area — Kunj liehnri v Lanua, 
ig A. L J. 77=22 Cr L J. izz But where a notification, appointing 
a Magistrate, did not specify any local area within which he was to exercise 
jurisdiction, but conferred on him power to try 'all such ca«es as might be 
instituted in his Court," it was held that the notification by necessary 
implication conferred jurisdiction throughout the province — Lahhmi 
Chatid V. Cmp , igoi P R. 24 

But a Magistrate having jurisdiction within a distnct cannot record a 
confession in a place ouiude British India (e / . in a Native State) although 
the offence in respect of whtch the confession 11 made has been committed 
within that district— A'aAar Singh v Cmb . 19 A. L. J. 355=’-’ Cr I 
J. 5C7. 

43. Jurisdiction throughout district .—Unless the powers of a Magis- 
trate have Uen restricted to a certain local area, he has jurisdiction over 
the entire distnct— 5 <ira/ Chandra \. Btpin, 29 Cal 389, lUranand v. 
Kins . 10 C. tv. K. 1095 at page 1093 ; Emp. v. Aehhathar Stn$h, 
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*4 O C ■'55 therefore t Majri^fratc appoiotnl for i uhole district but 
put in charpe of t particulir t'Juk or sub<h\ ision on!) is not without 
jansdiction if t e enquire*; into or tries a case in another taluk or 
saMuiionof ttr sme fwtnct — Q r \ Jamshedjt RatnnHl 177 
flamrjJEfjf \ Emp I 1 L T fj i Cr I J 3-’i Q E \ Lahtiii 
U n R, (iPo — 9&) «6 

A Maeistrate in tie iliv-ision whose powers ha\e not been formally 
limited to anj pirticulir portion of ll e dnision I as jurisdiction to try an 
offence committe*! within the di\i»ion although bejond the local limits of 
what was regardt 1 as 1 is juris liction— 2 Weir 15 

44 Effect of transfer — Since ll e junsd ction of a Mag strate extends 
throughout tie d itri t it follows Ual lie transfer of a Migistrate from 
one local area to anotl cr local area in the same district does not oust his 
jurisdiction omt the former &TtA~ Karuppnna \ Ahohahmatam S2 
47 Cases on the flu of one Magistrate m a district do not auto* 
taaticall) pass to hi^ successor m the local area merel) because the former 
has been tran'ferrcd to another local area in the same district The former 
Magistrate can retain the case on his file ever after he is transferred to 
another local area in the district and con pass order in the case— JI/i/Aeiii 

V King Emp 34 All J03 

But when a Magistrate is transferred to another distrxet his junsdic 
tion eser the district m which he svas originally appointed ceases as soon 
as be IS rel esed by his successor and therefore a judgment passed after 
though on the same day as le svas relieved by his successor was held 
to be without jurisdiction — ZTi p v Anand Sartip 3 All 563 Balwant 

V Kttslen 19 All 114 Cup v Dhondu 15 C P L R 15 Datsfnab 
Ckaranv Amtn Ah 50 Cal 664=380 L J *02=24 Cr L J 489 

13 (i) The Local Government miy plate any Magistrate 

of the first or -econtl class in charge of a 

Power to put Magis 

trite m charge of sub sub division "tncl relieve hnn of the charge 
division 

as occasion require^ 

(2) SuchMagistratcs shall becaJlcd Sub divisional Magistrates 

(3) The Local Government may delegate its powers under 
Wegation of powars S'Ct™ •“ Uie DiStnct Mlgistiali 

to District Magistrate 


14 (i) The I ocal Government may confer upon any peisoi 

- , .. all or any of th** pouers conferred or con 

pecia agistrate f^rrablc by or under thi» Cede on a Magis- 
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tratc of the first, second, or third class in respect to particular 
cases or to a particular class or particular classes of cases, or m 
regard to cct.es generally, m any local aiea outside the presidency 
towns 

(2) Such Magistrates shall be called Special Magistrates, 
and shall be appointed for such term as the Local Government 
may by general or specicd order direct 

(3) * * * The Local Government may delegate, with 
such limitations as it thmLs fit, to any officer under its control, 
the power conferred by sub-section (1) 

(4) No powers shall be conferred under this section on any 
police officer bclon the grade of Assistan t District Supermtcnderit, 
and no powers shall be conferred on a police officer except so far 
aa may be necessary for preserving the peace, preventing enme, 
and detecting, apprehendmg, and detairmg offenders in order 
to their being brought before a Magistrate, and for the perform-. 
ance by the officer of any other duties imposed upon him by any 
law for the time being in force 

The words ‘with the previous sanction ol the Governor-General m 
Council" which occurred at the beginning o( sub section (3) have been 
omitted bj* the Deiolulton Act XXXVHl of 1920 

45. "Any local area" — The words any local area’ can be extend- 
ed to coicr, il necessary, a whole province, therefore, where the Local 
Government, by a Notification, appointed a special Magistrate under this 
section with all the powers ol a first class Magistrate in regard to cases 
generally ‘throughout the Panjab.' it ^vas held that the appointment was 
not «Rra trfi’5 — llitalal Croun, 1918 P R 7 19 Cr L. J.310, 1901 

P.R 24 

It is essential that a Special Mapstrato should be appointed for a 
local area The connotation of a Special Magistrate under this Code 
fs that he should hasc (ij specified powers confcrrable on a Magistrate 
by the I-oeal Gosernment ; (1) a local area within which to exercise those 
powers; and (3) jurisdiction to try particular cases or classes of cases gene-' 
rally. Each of the alios e ingredient enters into the conception of a Special 
Magistrate as defini d m this section, but the last is a s amble element and 
docs not necessarily r«iuirc -pealic mention If nothing is said about 
the cases to be tned, it will be understoo.! that all cases tnable by law 
by a Magistrate ftnesleil with the powers of a Special Magistrate may 
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tn«J Jim Hut the powers and the local irca must bo clofincil 
— LatWj CAiiii/ V I mf- I >01 I’ R 2A 

Appeal — App'-aN Iron the orders ol 1 ‘special Magi^tntc wouH lie 
to the ''•'SSI IS Judp'' withm the local limits of whose jurisdiction the 
Mapistraic was m in\ particular case hoi ting hi» Court — 1918 I’ R. 7 
«QCr L J 310 

15, (1) Tile local Government maj dirtct any two or 
B*aeh*s of Maeis- Magistrates in anj place outaide the 

prcswlLUCi -towns to sit together as a 
Bench and ma\ hj order m\«t such Bench with any of the 
powers confiiTid or conferrabJe b\ or under this Code on a 
'lagistrati of the first, second, or third class, and direct it to 
cxercjsc sucli poworj in such cases or »uch classes of cases 
onlj. and withm such local limits, as the Local Government 
thinks fit 


(2) E.\apt as otherwise provided by any order under this 
Powers exercisable Section, every auch Bench shall have the 
^ B»nch tn absence powers conferred by this Code on a Magis- 
« special direction highest class to which any 

one of Its members, who is present takmg part m the proceedings 
25 a member of the Bench, belongs, and, as far as practicable, 
shall, for the purpose:! of this Code, be deemed to be a Magistrate 
of such class 


See notes under sec 330A 

46 Powers of a Bench — ^VVhere a case triable by a first class Magis 
trate was at first tried by a Bench of Magistrates which could exercise 
first class powers when sitting logelher but neither of whom was individually 
invested with first class powers and at the adjourned bearing only one 
member of the Bench was present it was held that he was not competent 
to try the case alone — In re Baroda Prosuana, a C L R 348 An 
Honorary Magistrate who is a member of a Bench which exercises pow ers 
of third class collectively cannot act independently (that is, svhen not 
sitting on the Bench), unless he is authorised to act independently— 
Emp V Nun Sheikh, ag Cal, 483 

AVhere there was a rule framed under this section that only such cases 
as could be tried summarily should be transferred to the Bench and in- 
spite of this rule a case not tnable summarily but within the compe- 
tency of the Bench tvas transferred to it, and the Bench tried the case 
Cr 3 
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in the regular way, it was held that this contravention of the rule in trans- 
ferring a case which the Bench could not try summarily came within 
sec 526 (f) and the trial by the Bench was valid— (1910) U, B, R, (Cr. 
P. C ) 70 


16. The Local Government may, or subject to the control 
Power to frame o{ the Local Government, the District 
Benches^ guidance of may, from time to time, make 

rules consistent with this Code, for the guidance of Magistrates’ 
Benches m any district respecting the foUowmg subjects — 

(a) the classes of cases to be tned , 

(b) the times and places of sitting , 

(c) the constitution of the Bench for conductmg trials , 

(d) the mode of settling differences of opmion which may 

arise between the Magistrates in session 


47. "Consistent with this Code — The rules framed under this sec- 
tion must be consistent with this Code The Judges have recently had 
occasion to call for md examine the rules tnailc m each district and they 
noticed that m several districts District Magistrates have exceeded the 
powers conferred upon them by sec lO either by making rules inconsist 
ent with the Code itself, or by adding rules on the subject not mentioned 
in the section in question and so not within the powers conferred by it 
Care should, therefore bo taken to limit action under the section to the 
po>vcni conferred by it'*— Punj Cir, No. 152612 G, of 1890 

48 Classes of cases to be tried — Magistrates should ordinarily not 
make over cases to Benches which arc likely to be of a protracted charac 
ter — Q, V Dholanath 2 C2I 23 So also cases involving difficult ques- 
tions of fact or law should not be directed to be tned by a Bench of Honorary 
Magistrates— rwlhc ProsfCithr v r«rarfnrajM/:i, 47 Mad 716 (722) • 47 
ML] 470 *5 Cr I J 1070 

49 Differences of opinion — According to the new rule (vide Cuf 

Gar 1906. Part 1. p 980J framed in Bengal, in case of difference of opinion 
ns to the finding between an even number o» Magistrates the case shall 
be referred back to the District Magistrate or the Sub di\ isional Officer , 
and the provisions of section 350 shall then CAav/i n , 

tg Ct L. J 312 (Cal ), But In Eastern Bengal and Assam, the old Noti- 
fication under which the difference of opinion between two Honorary 
Magistrates forming a Bench is to be settled by the casting vote of one 
of them, \iz, the Chairman, is still in force Sec l/t/al v J\ E 18 C 
\V.N.304* i4Cr L J.CS4 

According to the U P. rules if there ,s an irreconcilable d.flercnce of 
opinion among the members of a Bench as to the guilt of the accused, be 
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should be pj\cn Ihe Ixrnefit of doubt The Dench cannot refer the case 
to a Dutnet Map'tratc «uch a reference is irregular and is not justified 
b) an) proMsnns of the Cole — AurAinafA v SAni/Acr lO Cr L J 113 
(Ml ) AlJul Aft \ E»n/> 15 \ L J 237 

17 (1) \ll Macistrrtcs appointed under sections 12, 13 

j^Su^rdinatian of and and all Benches constituted under 
Beuebes to Distr^ section 15 shall be subordinate to tho 
Magistrate Destnet Magi‘tratc and he may, from 

tune to tune make niU-s or gi%e special orders consistent Mith 
this Code as to the distribution of business among such Magis- 
trate's and Binchos , and 

(3) Eterj Magistrate (other than a Sub-divisional Magis- 

to Sub^iiTbionai tratc) and c\cry Bench cxcrci mg powen, 
*^***^^^* in a subdiMsion shall also bo aubordmatc 

the Sub-di\j,ional ^lagistrate, subject, however, to the general 
control of the District Magistrate 

(j) All Assistant Sessions Judges shall bo subordinate to 
of the Sessions Judge in whoso Court they 
Judges tolelJIons exercise jurisdiction, and he may from 
“ tune to time, make rules consistent with 

IS Code as to the distribution of business among such Assistant 
Sessions Judges 

(4) The Sessions Judge may also, when he himself is un- 
avoidably absent or incapable of acting, make provision for 
the disposal of any urgent application by an Additional or 
Assistant Sessions Judge or, if there be no Additional or 
Assistant Judge by the District Magistrate, and such Judge 
or Magistrate shall have jurisdiction to deal with any such 
application 

(5) Neither the Djstnct Magistrate nor the Magistrates 
or Benches appointed or constituted under sections 12, 13 14 
^d 15 shall be subordinate to the Sessions Judge except 
to the extent and m the manner heremafter expressly 
provided. 

50 Subordinate — 'Subordinate' means inferior m rank witbm the 
meaning of see 435 — Q £, v Ptrya Copal, 9 Bom 100 In re Padma-^ 
"a6Aci 8 Mad 18 Opendra v. Duhktni 1* Col 473 All ^ *'* 
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and Courts made subordinate to the District Magistrate arc inferior Ciitni 
nat Courts in respect of him within the meaning of sec 435 — Shamsuddin 
V Pvr AU 1885 P K 38 A Cantonment Magistrate is subordinte to 
the District Magistrate — See see 7 Cantonments Act XIU of 1889 A 
Magistrate who is subordinate to a Snb divisional Magistrnte is also sub- 
ordinate to the DiMntt Magistrate — Tfcawiftn CheUt v Afagirt 14 Mad 
399 A covenanted Magistrate of the thir J class to whom a ca'e is made 
over bv the Sub divisional Magistrate is subordinate to the Sub divisional 
Magistrate — T'mp v Kallt* 4 All 366 

The Court of a subordinate Magistrate in the distnct is subordinate 
to that of the Distnct Magistnte both in »ts Judicial as well as executive 
capacity— In rt Cur Dayaf 2 A f 205 (F P ) and the District Magistrate 
has power to call for and examine the record of a proceedmg before a 
Sub divisional Magistrate of the first class— Q B v Laskan 7 AU 853 

[P B) 

St Clause (5)— Mafis'rates not subordinate to the Sessions Judge — 
Seither the District Magistrate nor the other Magistrates nte subordinate 
to the Sessions Judge except in so far as is expressly provided in the Code 
(see sees 123 103 105 408 431 436 437) therefore an order of the 
District and Sessions Judge declaring certain persons to be touts and 
prohibiting them to app-ar wjthm the precincts of the Courts 4$ limited 
only to his own Court and the Civil Courts subordinate to hun but does 
not extend to the Courts of Mag strales— -6 Mad 596 So also, where a 
Sub-division'll Magistrate {acting as an executive O0icer and not as a 
Court) revoked a sanction granted by a Sub-Magistrate the Sessions 
Judge had no Jurisdiction to interfere with that order — 2 Wnr 19, 
Sankaram v SJnkarapfa 2 Wtir 155 

52 Delegation of power by District Magistrate —Clause (1) of sec 17 
empoirers only a Distnct Magistrate to roahe rules or pass orders as to 
the t5i«tnbution of work Such power cannot be delegated by a District 
Magistrate to a Sub-diMsional Magistrate or to a senior Honorary Magis 
trate— Burtij^en v Sifiaitlal 36 AU 468 ijCr L ] 584 12 A L J 
S03 

^ — Coirft 0/ Presidency Ma^xstraUs 

18. (t) Ttic Local Goxemment shall, from time to time 
Appointment of Presl appoint a sufficient number of petsons 
aracr M-ch-.w (licicnaltcr called Prcsiilcnc} JlagislralM) 
lo be Magcitratre lor cacli ol the prKiclency tottrts, and shall 
appoint one o( such persons to be Chief Presidency Maeistrate 
for each such town 
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(2) T!ic lOMas of a Presidency Magistrate under this Code 
shall be cNcrcis'-d b^ the Chief Prcsidtncj Magistrate, or by 
a salancd I’risKknrj Magistrate, or b> any otlier Presidency 
Magistrate (.mfoucred by the Local Go\cmmtnt to sit singly, 
or by an% B<nth of Prtsidency Magistrates. 

(3) ”1 Prcsuiffics .\fagtsiraU may bi appointed tmder this 
icetion for such t<rm as the Local Goicriiuuut may, by general 
or special order, iltrLCl. 

(4) The Local Goierumeni may appoint any person to be an 
■Idditional Chief Presidency Magistrate, and such Additional 
Chief Presidency Magistrate shall hint all or any of the potters 
of a Chief Presidency Magtstralc undtr this Code or under any 
other lajj for the tune beuig in force, as the Local Government 
may direct 

Change —Subsections (j) and (<) have been added by the CruBinal 
Procedure Code Amendment Act (XVIII of 19^3) ’ The Local Govern* 

went IS given power to define the term for which a Prcsi3ency I>Iagutrate 
way be appointed and provision i> made for the appointment of aa 
Additional Clnef Presidency Magistrate to meet tlio contingency of such an 
officer being seeded, which has been actually expenenced m Calcutta’*— 
SlaUmenl 0/ Objects and Reasons (Bill 3 of 1914) 

53 Powers of Presidency Magistrate — ^Tor the purposes of the Emi> 
Emtion Act, a Presidency Magistrate 1$ included m the term "Magistrate 
of the First Class" m Sec Hi of that Act — 31 Bom 6li But a Presi- 
dency Magistrate is not a District Magistrate or a Magistrate of the First 
Class within the meaning of Sec 5* of the Prisons Act, and has no juris- 
diction to try offences under that section— v Chotu Singh, 32 Mad. 

303 

A Presidency ^lagistratc has jurisdiction to charge, convict and punish 
Under the Indian Penal Code a person who has committed an oSenco 
on the High Seas on board a British ship — King Lmp v Chief Officer, 

*5 Bom 636 

54 Bench of Magistrates — ^This section confers the full powers of 
a Presidency Magistrate on a Bench of Honorary Presidency Magistrates, 

and the Bench can therefore take action under sec 106 of this Code 

J Uassan v Vas Kubar, 7 Bom L R. 833. 

55 Sub-section (4) — "Any person’ — In the Bills of 1914 and ion 
the words were any Presidency Magistrate" but on the reconimenda 
tion of the Joint Committee in X93*. the words Presidency Magistrate” 
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have been changed into the word "person " The reason is thus stated 
' Wc think there is force in the suggestion of the Calcutta Bar Librarj 
Club that it IS not necessary to restrict the appointment of an Additional 
Clncf Presidency Magistrate to pcisons who arc already Presidency Magis- 
trates and we have therefore substituted the words 'any person* for 
the words any Presidency Magistrate ' — Report of the Joint Comnultee 
(igjz) 


19 Any two or more of such persons may (subject to the 
rules made by the Chief Presidency Magis- 
B-nches under the powers hereinafter con- 

ferred) sit together as a Bench 


20. Every Presidency Magistrate shall cvercise jurisdiction 
Local limits of places within the presidency-town 

luTttdUtwn for which he is appowited, and withm 

the limits of the port of such town and of any navigable nver 
or channel leading thereto, as such limits arc defined under 
the law for, the time being in force for the regulation of ports 
and portKlues 

56 Within the limits of Port*— A Presidency Magistrate of Calcutta 
has Jurisdiction to try an offence committed under sec 84 of the 
Calcutta Port Act (III of 1890) outside the limits of Calcutta but within 
the limits of the port of Calcatta'-.f 7 <»ipu/ Rat v Cooit, 47 Cal 147 
14 C W N 79 ' 


21. (i) Every Chief Presidency Magistrate shall exercise 
Chief Presidency within the locallimits of his jurisdiction 
Magistrate jMnvcrs conferred on him by this 

Code or which by any law or rule m force immediately 
before thl> Code comes into force arc required to be exercised 
by any Senior or Chief Presidency Magistrate, and may 
from time to time, with the previous sanction of the Local 
Government, make rules consistent with this Code to 
regulate — 

(а) the conduct and distribution of bu;.mcsS and tUc prac- 

tice m the Courts of the Magiitrafcs of the I01173 ; 

(б) the tim« and places at which Benches of Magistrates 

shall sit; 

(f) tlic constitution of such Benches , 
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(i) the mode of settimp differences of opinion which may 
arise h’twccn Mai^Lstratcs in session ; and 
(f) apv other matter whicli could be dealt with by a District 
Maeustratc under his general powers of control 
o\tr the Magistrates subordinate to him. 

(2) The Local Go\cmment maj*. for the purposes of this 
Code, declare what Pnsidi.ncy Magistrates incltiding Additional 
Chief Presidency ytm^istrates are suliordinatc to the Chief Preji- 
dency Jlogistratc, and may define the extent of their sub- 
ordination 

The italicised uords ha\e been added by the Criminal Protcdure Code 
Amendment Act (Will of 1OT3) This is consequentul to the amend- 
tnent made in section 18 (4) 

57. Subordination — In Uombay (and Calcutta) all Presidency Magis- 
trates and ISenchcs arc subordinate to the Chief Presidency Magistrate, 
»nd the Chief Presidency Magistrate lias power to transfer a ease from one 
Presidency Magistrate to another under See 518 of this Code~/Hre SogC‘ 
rAwar, 1 Boot L H 347 But m Madras the Court of the Chief Presidency 
Alagutfate and the Courts of the other Presidency Magistrates are of equal 
junsdiction^KenAaleruara V J^mp.loM L T 318* 12 Cr L J 43 ** 

By a Notification No 6787 J dated 23 10 1O23. the Bengal Govern- 
nent has declared the Additional Chief Presidency Magistrate of Calcutta 
to be sobordiiute to the Chief Presidency Magistrate The latter has 
therefore power under sec 528 to withdraw 3 case from the file of a Presi 
dency Magistrate to wliora that case was transferred by the Additional 
Chief Presidency Magistrate for disposal— A/oAim v Punam Chand, 51 
Cal 820 {820) 28 C W N 903 

58 Benches — Section rS has conferred on Benches of Jlagistrates 
all the powers of a Presidency Magistrate, and the Cluef Presidency 
Magistrate has no power either to confer, restrict or enlarge those powers 
~~J IJassan v YashuVar. ^ Bom L R 833 Therefore, where a Chief 
Presidency Magistrate revived a case that had been dismissed by him, and 
transferred it for^trial to a Bench of Magistrates, it was held that the latter 
had jurisdiction to entertain a preliminary objection as to the jurisdiction 
of the Chief Presidency Magistrate so to revive and transfer — IVallers 
V Ibrahim 7 C W. N 527 

E. — Justices of the Peace 

.1 the Pe.ee 23 . * * * Evcty Local Goi eminent, so 
for the mufassal. far as regards the terntoncs subject to its 
administration, • * • 
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may by notification in the offiaal Gazette appoint oUch 
persons resident iitlhin British India and not being the subject 
of any foreign Slate as he or it thinhs fit, to be Justices of the 
Peace witiun and for the tcmtoncs mentioned in such i oti- 
ficalion 

Change — The words The Governor General in Council so far as 
regards the whole or any part of British India outside the Presideiicy 
Towns and which occurred at the begnuung of this section ha\c been 
omitted by the Pevolntion Act XXXVlII of 1920 Moreover in the same 
para the words (other than the towns aforesaid) ’ have aUo been omitted 
and in para 3 the italicised words have been substituted for the words 
European British subjects by sec 3 of the Criminal Law Amendment 
Act (\.1I of 1023) 

By omitting section 23 and by assimilating the provisions of section 
S2 and 23 this clause bas removed the quahiication of being an Euro 
pean British subject for being appointed as a Justice of the Peace ' — Notes 
on Clouses (Cnnunal Law Amendment Bill) 

59 Powers — The powers conferred on the Justices of the Peace are 
the ordinary powers conferred on ist class Magistrates under see 3O 
The power to entertam complaints is not one ol such powers — l^ghan v 
7kO»ier 34 Mad 343 12 Cr L J 535 

23. [Repelled by section 4 of tlic Criminal Law Amtndiiitut 
Act XU of 1923 I 


24. [Repetkd by ditto] 

Section 24 IS incidentally repealed as being spent A'oAs on Clauses 
iCncnina'lLaw Amendment BHI) 


25. In virtue of their rcspcctue offices, the Gotcnior- 
E* officio Justices of General, Governors, Lieutenant Governors 
the Peace cjjicf Commissioners, the Ordinary 

Members of the Council of Uic Governor General, and the Judges 
of the High Courts arc Justices of the Peace vvithm and for the 
whole of British India . Sessions Judges and District Magi:,tratc 3 
arc Justices of tlic Peace vvithm and for the whole of the terri- 
tories administered by the Local Government under winch they 
arc serving, and the Presidency Magistrates arc Justices ol the 
Peace vvitl.m and for the towns of which they arc respectively 
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F —Susp-msioti and Rcmoxal 

26. All Judgt^ of cnmmal Courts other thm the High 
Si3pe-s,«, ind tt- Courts cstaWishctl by J?o}al Charter and all 
and Magistrates may be suspended or removed 
from office bj the Local Go\ eminent : 

I’ronded lhal such Judges and ilagjstratfs as now arc 
liable to be aspended or rcJTio\i.d from office the Govemor- 
^cral m Council cnl} shill not lie suspended or rfmo\cd from 
office bj an> other authonl> 


27. The Go^crnor-Gcnc^^l in Council may suspend or 
Siupmuon *n(l re- any Justice of the 

mo^ et JutUets cf IVacc appointed by him and the Local 
Gotcnimcnt may suspend or remove from 
office any Justice of the Ptact appomted by it 


Cf/Al’TLK 111 


I’ovvj Rs 01 Courts 

1 ~-DiScriplton 0 / 0/fcnc(S (Cgntzable by each Courf, 

28. Subject to tJic other provbioiis of the Code, any offence 
Offence under Penal under the Indian Penal Code may be 

incd- 

(а) by the High Court, or 

(б) by the Court of Session, or 

(c) by any other Court by vvhicli such offence is sliovvn 
in the. eighth column of the second schedule to be 
triable 

Jlliisfralton. 


A IS committed to the Sc'sions Court on a charge of culpable 
homicide He may be convicted of voluntarily causing hurt, 
an offence triable by a Jlagistratc 

dl Commitment to Sessions — The lilustratiou shows lhat in a case 
committed to the Sessions Court for a more licinoiis offence the accuse 



42 


THE COPE OF CRllflKAt PK6CEDURE 


[Ch m. 


can be convicted of a minor offence tnable by a Magistrate — j? E v 
Schade 19 All 465 The provisions as to the other Courts indicated m 
clause (f) do not cut douiTi or restrict the jurisdiction of the High Court 
or the Sessions Court This section gives powers to the High Court and 
the Court of Session to try any offence under the Pen-rl Code — Q E v 
Kknrga 8 All 665 Therefore the fact that m a case committed to the 
Sessions the Sessions Judge adds a charge of an offence triable exclu 
sively by a Magistrate does not affect the junsdiction of the Sessions 
Judge to try it— <? E v Kiarga 8 All C65 There is nothing illegal 
in a Magistrate comtntttmg a person charged with an offence under ^ 
section 147 I P C to the Sessions Court if in his opinion it cannot be 
adequately punished by him though the second Schedule of this Code says 
that the olicnee is tnable by a Magistrate only — Q E v Kayemuila 24 
Cal 429 

Cut if the offence falls under some other law and that law specifies 
a particular Court the forum cannot be changed (see sec 29) Thus an 
offence under sec 9 of the Opium Act most be tned by a Magistrate a 
Sessions Judge has no junsdiction o\er the oilenco and the Magistrate 
has no power to commit the case to the Sessions—!? E v Sehade 19 
All Af>$ 

62 Offences within and beyond jurisdiction —When an offence triable 
by an inferior tnbun-il contains an element which puts the offence be 
yond the junsdiction of that tribunat the Junsdiction of that tribunal 
is not necessarily ousted thereby— a Weir 20 In other words where the 
(acts disclose on offence witiun the junsdiction of the Magistrate it is a 
complete fallacy to say that be is not empowered to try the offence rnerely 
because the ssme facts disclose a more scnous offence beyond his juris 
diction — A E V 24 Mad 675 here the facts disclose amajor 

offence (r g olfencc under section jjo I p C) triable exclusively by a 
Court of Session the Magistrate cart convict the accused for a minor 
ollcncc U g under section 323 342 or 348 I V C ) tnable by him which 
constitutes a component of the major offence — Daason \ R E 2 Rang 
453 Put no tribunal can properly clutch junsdiction by intentionally 
Ignoring facts ol iggraintion which make the offence really cognisable 
only \ y a higl cr tnbunal— 2 Ucir 21 /« re Madtm 12 Mad 54 £» p 

V Hapu llao 4 N L H 18 Q £ v Cuodjn 13 Bom 502 Lakkro} v 
Croton 1910 P 1 < 31 iiCr J J 639 

TOtre n>o or more pciMoj m jmlly injiclcd on,! tho JoniKlIction 
ol Iko li coMnl In lie enne <i( ont o! them tho propor course 

Is 10 commit I, II. or ill (or Irul berore llm Court ol Scsi.on-t Wer 

A MilPstratc >» not rntitlnl to decline lunsdiction on the ground that 
lie ollrntr 1, n |wily one ordumrd, tHaHe lij leads ol village, n„d to 
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dwt the compli\nint \n *-«lt from the hcAil o! the \nlJage — 7 

M H C R \pp 31 So alv) \ Magistrate is not entitled to decline to 
excrci'c jun<djctjcn in \ ca«.e on the ground that it falls under the juns 
diction o( eccle'iastical aiithnnt) when the act of that authonty plainly 
arjouHt to an offence Thu« wl ere the ecclesiastical nuthonty threatened 
a Roman Catholic tint unless he abstained from certain acts (which he 
icgallj mtitlnl to do) he sroull t>c cjccommunicated the action of 
the ecclesiastical authonty was illegal and amounted to criminal intimida 
tioo and the Cnmintl Courts liad therefore junsdiction over the offence — 
In te Ptiu! DeCrur 8 Mad t^o 

29. (i) Subject to the olher proitstons of this Code, any 
OSence under olher oficnee under any other law shall when 
***** an> Court m mentioned m tht. behalf in 

such law be tried bj such Court 

( 2 ) \\ hen no Court is sio mentioned it may be tried by the 
Higli Court or subject as a/oresatd by any Court constituted under 
this Code by which such offence is shown m the eighth column 
of the second schedule to be triable 

Change —In sub section (1) the italicised words have been substl 
tuted for the words subject to the provisions of sec 447 by sec s of the 
Cnminal Law Amendment Act (XII ol 1913) 

In sub-section (a) the italicised words have been added by the Criminal 
Procedure Code Amendment Act fXVIll of 1913) 

^3 Shall be tried by such Court —An offence under a special law 
triable only by a ilagistratc invested with special powers cannot bo trans- 
ferred to an ordinary ilagistratc or be tried by any other Magistrate — ■ 
■Cwp V Deottnandan j886 AWN 289 An offence under sec 9 of 
the Opium Act must be tried by a Magistrate and not by a Court of Session 
Q V Schade 19 All 465 An offence under Madras Act I of 1868 
(e g 'upplying liquor without a license) is triable only by a Magistrate 
and not by the High Court — 5M 11 C R 277 An offence under sec 16 
of the Bombay Village Police Act (VIII of 18O7) is triable by Police Patels 
•^uly empowered and not by Taluk Magistrates— -(? L v Hanmania 
Pataolal 196 An offence under sec 52 ol the Prisons Act is not triable 
a Presidency Magistrate since he is not a District Magistrate or a 
Pirst Class Magistrate mentioned therein— iTwip v Chota Sttigh 32 Alad 
303 An order under see 3 (i) of the Defence of India Act (IV of 1915) 
whereby the Local Government had directed that all persons accused of 
tl c offence of committing dacoily on 27th Pebruary 1915 at Basti Naurang 
should be tried by the Conimissionere appointed under the prosnsions of 
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the said Act ousted the jurisdiction of the regular Courts in respect of the 
persons accused of the offence specified — SamaiJa v Crown 1917 P R 
33 Under section 83 of the Registration Act an offence under sec 8? 
of that Act IS triable by a Alagistrate not inferior to a Magistrate of the 
second class— Q E v Krtskna 7 Mad 347 A third Class Magistrate 
has junsdiction to try an offence under sec 68 of the Bombay District 
Municipal Act (VI of 1873)— Q E v Naran l^arstng Ratanlal 763 
An offence under sec 20 of the Calcutta Rent Act must be tried by the 
president of the Calcutta Improvement Tribunal which n the Court 
mentioned m sec -o of that Act — Ishan v Maniitatha 37 C L J 298 
air (1923) Cal 339 

64 When no Court is mentioned — A Magistrate can try a land* 
lord for an offence under sec 58 (3) of the Bengal Tenancy Act (failure 
to prepare and retain counterfoils of rent receipts) in the same way as he 
would try a summons ense the Act not having specified any particular 
Magistrate to try such m oil ncc — Etap v Mohunt Ramdas q C W N 
8t6 

29A. [Ncic] Ao Magisirale of /he secottd or Ihtrd class shall 
Trial of European inquire uilo or try any offence uhtch ts 
?*cJn5ard'ni!deUM othcn^ise than uiih fine not 

Magwtratei exceeding fifty rupees, uhcre the accused 

II an 1 iiTopcatt British subject nho claims to be fried as such 

Thu section has been added by sec 6 of the Criminal Law Amend 
ment \ct (\n of 1923) The Bill docs away with all provisions under 
which a person who ma> try an European British subject must be a Justice 
of the Peace Except m cases punishable with sentences of fine only 
not cxcceiling rupees fifty the Bill provides that European Bntish sub- 
jects shall not be tnablc by second or third class Magistrates but nil first 
class Mngistmtes arc gi>en power to try European British subjects no 
matter what their nationality may be * — Statement ej Objects of Reasons 
Para 8 (i) 

29B. [A'ru ] Aiy offence other than one punishable utlh 
Jurisdiction in the ‘Icotli of transportation for life, committed by 

case of lurenlles appears 

IT IS brous^Jt before the Court ts under the age if fifteen years may 
be tried by a Ihiincl Magistrate or a Chief Presidency Magistrate 

orly any ^lagistrati specially empouered by the Local Goiernment 

to cxctcise the pm.ers conferred by section S sub-section (i) of 
if ttu UefoTvuitory Schools Act. 1897. or, in any area in uhich 
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th 4cl hi'i ^ff} Jol!\ or in f-nl upeilcd l\ rtiy cOiA hi 
frc~ far the rj '/f J\ tn il or pi nisi iiifut <J \oii/Ji/ii} oQemlirs 
t\ at \ Ma"tsfriff cinpij-ereJ l\ ir ti hr sic/i h to etrrci’if flU 
cr any of 0 e po cen cot f erred thereby 

Tljn section has l>ccn added h\ Ihc Cnmina! rroce<Jiirc Code Amen 1 
Act pv\ III cf 19J3I Thli imcn !mmt wns for the first time intro- 
duced t % T iJl 3 of IQ2I nn 1 tli I not esht in the Bill of J014 

reasons for the linen Iment lia\e been thus stated Tlie exist 
icg procedure of committal to a Court of Session is lenqthj and often 
invoKes prolonged detention of Juxenile offenders as nndcrtrnl 
rnsonm although the offences gencrall} committed by them seldom 
require ta be so sesetelj punidicd as to necessitate the intervention of a 
Sessions Court the seutence or order eventually passed being often 
incommensBrate viith the time and energy expended upon a committal 
and sessions trial It 11 therefore proposed that offences of children 
unless so senous as to be punishable with death or transportation for life 
should be triable by a District Magistrate a Chief Presidency Magistrate 
®r by any Magistrate specially cmpovvercO to exercise the powers con 
lerred by sec 8 sub-section (i) of the Reformatory Schools Act 1897 — 
SiaUmtni of Oljtett and Reasant {19*1) 

30. In the tcrntoncs respectively administered by the 
Offences not punish- Lieutenant Governors ol the Punjab and 
sWe with death Burma and the Chief Commissioners of 
Oudh the Central Provinces Coorg and Assam m Sind mid 
m those parts of the other provinces in vvhich there are Deputy 
Commissioners or Assistant Commissioners the Local Govern 
ment may, notwithstanding anything contained m section 29 
invest the District Magistrate or any Magistrite of the first class 
"ith power to try is a Magistrate all offences not punishable 
"ith death 

Mdgutrate must purport to act under this section — A first class 
Magistrate who is simply described on the heading 0! his judgment as 
invested with the powers under this section but not purporting to act 
under such powers cannot exercise those powers u passing the sentence 
—Mahx V Crown 1908 P VV R 17 

66 Powers of District Magistrate —-As a general rule the cases which 
w Distinct Magistrate should refrain from trying under his higher powers 
are those In which a sentence more severe than a District Magistrate can 
mflict under sec 34 appears t» be called for If the offence be estabhshed 
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and secondly those cases >n whicji the issues arc so complex or the difli 
culty of ascertaining the true facts or of correctly applying the law to 
them so considerable as to make a trial before a Sessions Judge more 
appropriate than a trial before a District Magistrate— Saw Kadu v 0 T 
L B R (1893 1900) 219 

In the exercise of special powers under tins section a District Alagis 
trite has no pQwcf to try cases summanly^R^rfu v Ltnp 1879 P R 
*5 

A District Magistrate empowered under this section cannot try an 
offence punishable with death {eg murder) and find the accused gudty 
of culpable homicide not amriuntmg to murder on the ground that the 
case falls within one of the exceptions mentioned m sec 300 I P C — Q 
E V CiifditSng^ 1891 P R 3 He cannot legally try the offence of 
culpable homicide not amo«ntii>8 to murder punisl able under the 
first part of sec 304 I P C an offence not punishable with death The 
reason is that where there is credible evidence both of murder and of 
qualified murder the accused should be committed for trial before a Court 
rrhich IS competent to try both offences once for all and to pronounce a 
{udgment which shall be an effectual bar to a second trial on the same 
facts — 5 iBgA V r»iip 1893 P It I So where there IS sufficient 
evidence to constitute an offence of murder 1 Magistrate exercising special 
powers under this section should not try the case is on a minor charge— 
Emp V raramaMnda 10 Cal 85 Similarly the offence of attempting 
to wage war against the Queen should dot be tned as a dacoity case by 
a District Magistrate— t Bur S R 158 

67 Deputy Commissioner —A Magistrate holding an inquiry into 
a case triable by a Court of Seisioo cannot make over the case to a Deputy 
Commissioner specially empowered under this section to try such 
cases because the Deputy Coijiimssioner « a Magistrate and not a 
Sessions Judge Such a commitment was held to be illegal and ivas 
quashed and the case was ordered to be committed to the Court of Session 
— Cretin v Ptran LtUa 1873 P R >7 Q \ Poorun 5 V \\ p H C 
K 2 19 But in a Calcutta c-ise the High Court maintained the convic 
\ion by Wic Dtpssty Comtnmwmts -when: it was iound that the accused 
had not been prejudiced by such trial— <€wir hhan v Ai«g Emp 7 
C N 457 

here a Deputy Commissioner tnes a case exclusively triable by a 
Sessions Court under the powers conferred by this section he does so as 
a Magistrate and 11 be tenders conditional pardon to one of the accused 

be it precluded from trying the case himself— i'jtan V r„,n to 

C M R 847 

« -See lec <|,S provira („] Vajutrate 
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was actmg wilhtn his ordinar} powers as a Magistrate ot the Jst class 
and not wnthin ibc special powers conferred bj tl is section an appeal 
would be to the Court of Session and not to the Jligh (Chief) Court — 
Tula Ham \ Cm/' t‘'Si P H 55 Where howescr it appeared from 
the sentence awarde«l that the District Magistrate in trjiog the particular 

I aj exercised enhanced powers un lor this section the appeal would 
he to the High Court and not to Uic Court of Session— Da/iadwr % Crottw 
•877 I' R 8 Mokamfd Snras \ Cm/t 1870 P R 33 Jayiimal v 
£mp 18S0 p R 36 Q C \ yut 5 ii><A 1000 P R I2 Q E v Batem, 
1898 P R j II hovrexcf the offence is not one exclusively triable by a 
of Session and the sentence of iinpnsonmcnt awarded does not 
exceed two jears an apiwal lies to the Court of Session and not to 
the High Court esen though the District Magistrate records that he 
IS exeremng his powers under this section — h 7 fl//iK v Crown 1875 
P R 10 

69 Reruion — A Sessions Judge is competent under see 437 (now 
43 ^) to res ISC the order of a Distnet Magistrate and order further inquiry 
even though the latter was exercising enhanced powers under this section 
The District Magistrate acting under this section is inferior to the 
Sessions Judge within the meaning of see 435— v Kwg Emp 
*904 P R 13 

B ~~SenUnees uheh may be passed by 
Courts of larious Classes 

Sentences which High 31 , A Hich Court may pas3 any 

^urts and Sessions . , j v 1 

Judges may pass sentence authorisea by law 

{2) A Sessions Judge or Additional Sessions Judge may 
pass any sentence authorised by law but "inj sentence of death 
passed by any such Judge shall be subject to confirmation by 
the High Court 

(3) An Assistant Sessions Judge may pass any sentence 
authorized by law, except a sentence of death or transportation 
for a term exceedmg seven years or of impnsonment for a term 
exceeding seven years 

70 Transportation in default of fine — Under sec 19 I P C it is 

competent to the Judge to award a sentence of transportation in lieu 
of a term of imprisonment but this section does not authorise 

the award of a sentence of transportation in lieu of the impnsonment 
awarded in default of payment of f ne — Kunhussa v Queen 5 Mad 28, 
Emp V Nuran 18S0 P R x? 
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substantue sentence awardabte by the Magistrate j 3 insufficient for the 
oflence the case should be sent for trial to a Court I'hich can award ade 
fjuate sentence— V Emp 1895 P R 20 

An order for payment of daily fine is illegal In as much as it is an 
adjudication prospectively in respect of an offence which has not been 
committed when the order Is passed— Pam Krtshtii v Mahendra 27 Cal 
565 There must be proof of a offence before the jurisdiction 

of a Magistrate to make such an order anses — Emp v Uartf Ahmad 24 
All 300 Thus under section 580 of the Calcutta Municipal Act (III of 
jPtOI the fiilure to comply with an order of the Municipality on each 
subsequent daj h a continuing offence for which a daily fine can be Im 
posed ind no fresh order is necessary to authorise the imposition of the 
daily fine— Worn tnf v CorporattbH of Calcutta 7C W N 853 

Fine iitidfr other laas — ^Under this Code and the Peml Code a Magis 
tratc has power only to inflict fine up to Rs 1000^ 7« re Abdoor Raha 
man yNV H 37 Hut i! an offence under any oUier Jotf' eg under sec 35 
of the Companies Act is prosed the Magistrate « bound to impose a 
fine of Rs 300 in respect of each offence of issuing an unstamped share- 
certifleate and the fact thst section 32 of this Code gives the Rfagistrate 
poiser to inflict ont> a fine of Rs tooo will not cnrtail the Magistrate’s 
Jurisdiction to Impose n fine of more than Rs 1000 in a case where more 
than two unstamped share certificates base been is.‘ued— |? E v Moere 
20 Cal 670 So also under section 12 of the Opium Act the Magistrate 
can Impose any amount of fine in lieu of confiscation and hts power 11 
not limited hy section S'* of this Code— v Rahim 23 Cr L J 
747 (Pat 1 

76 Whipping —A second class Msglstrate cannot pass a sentence 
of whipping under this Code although he was empowered to do so under 
the old Code of 1872 — Emp v DAa-raitfo 7 Rom 303 

A sentence of whipping is not appropriate In the case of a person hold 
Ing a respectable position In life— JJAagef V Crottn 1907 P \\ R 9 

Whipping cannot l>c awarded In default of payment of fine 1866 P 

n 3 nor can fine l>e awarded m addition to whipping— Cw/i 1 Thushu 
6C.r L R 34 

A sentence of whipping should he imposed when there Is an nggrasatlon 
in the commission of the offence Wlppmg nhould not be ad led to 
Imprisonment wl ere the hurt caused (m a case of robberj) is as s cry slight 
and negligitle and the accused was a young mm and a first offender— 
RoJr, Prasad v Emp 44 \n 531* 20 A L J 38S 23 Cr L J 274 
Wh'Te djcoity H attended w-flh actsof great Cruelty a sentence of whipping 
may I— properly Inflictesl In ad litinn to a substantive sentence of trans 
portatlon— Pam SflAaf > Pmp 19 A L J Clo 22 Cr L J 397 

Rules for whipping — The Cosemor General in Council observes 
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that tbs cxtrat to which the punishment of wbippinR is inflicted in the 
Sfieral provinces is n matter which should escn during ordinary times 
*h*n the circum«tanfes of the countrj are normal be carefully watched 
hy I.cca! Gosernments and administrations «n order that any tendency 
tCTcards jq indiscnminate or til judged resort to this form of punishment 
ttiay be procipUj checked Tha is cspcaally necessary during times of 
scaratj when from causes more of less beyond their own control, the 
poorer classes of the population are driien to the commission of petty 
rrinies The policy of largely resorting during times of agricultural 
distress to whipping as a punuhment for petty thefts and other offences 
of a Similar nature, may. no doubt, be defended by the argument that 
It «-ould be impossible at such times to proiide accommodation for all 
offenders in the jails Dut if due and timely provision is made for em* 
ployment of the industrious poor, there need be no excessive resort to 
punitive measures of this kind ; and the Got error General in Council trusts 
if such tunes should unfortunately rccur.tbc matter will be ivatcbed 
*ith ejpecul care by tlic Local Covcmnients and Administrations con* 
and that it may.be found possible to distinguish between those 
aemben of the crusinal classes svho take advantage of seasons of public 
trouble to prey upon their neighbours, and the honest labouring poor 
are driven by sheer necessity to graia*pilferiDg or similar offences 
For the former, the punuhment should be sharp and effective and whip- 
p«g may oltea be most appropriate The latter should be considerately 
^ealt with, and put in the ivay of relief after such punishment of fine or 
ooderate itnpnsoumcnt as may seem to be appropriate in each case" 
‘^P'oetedtngt 0/ the Government of Indta, Home Department [Jndinal], 
nth January, 1882 

The Judges of the Punjab Chief Court have invited the attention of 
the Criminal Courts to the following pomts —{1) that persons in respect- 
able position of life should not ordinarily be whipped (a) that the pUnish- 
nient should be inflicted only to case of false evidence extortion and for 
gery under any exceptional circumstances . (3) that whipping, as an addi- 
tional punishment, should only be ordered when a further deterrent 
appears to be really called for in the interests of justice , (4) that special 
care and judgment should be exercised in times of agricultural scarcity 
and distress"— Cir . LXII. p 280 

' Whipping being a pumsbment which, to certain classes of the 
conunumty, carries great disgrace with it, shall not be inflicted when there 
“e special circumstances which render it undesirable or make it in 
reality a greater punishment than the law intends More especially 
should this be borne in mind in cases where it is proposed to inflict whipp- 
ing as the sole punishment, and where consequently either no appeal lies 
iu law or there Is often no practical appeal No man who up to the 
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substantise sentence av-ardable by the Magistrate ta insufficient for the 
offence the case should be sent /or trial to a Court which can award ade* 
quate 'cntencc — \Tohanav Emp 1895 P R 20 

An order for payment of daily fine is itlega! in as much as it is an 
adjudication prospectively in respect of an offence which has not been 
committed when the order 19 passed— /?a»i Krtsfiva v Mahettdra 27 Cal 
565 There must be proof of a conhHMiM^ offence before the jurisdiction 
of a Magistrate to make such an order anses—Pin^ v Wazir Ahmad 24 
All 300 Thus under section 580 of the Calcutta Municipal Act (III of 
l^oq) the failure to complj with an order of the Afunicipahty on each 
subsequent day is a continuing offence for which a daily fine can be im 
posed and no fresh order is necessary to authorise the imposition of the 
daily fine-— A/eni tnf v Corporation of Calculla 7C W N 853 

Fine iiHdri’ oilier Iflus — Under this Code and the Penal Code a Magis 
tfate has power only to inflict fine up to Its looi^— 7 « re Abdoor Eaha 
man 7W R 37 But li an offence under onv law eg under see 35 
of the Companies Act is prosed the Mapstrate is bound to impose a 
fine of Rs 500 in respect of each offence of issuing an unstamped share- 
certificate and the fact that section 32 of this Code gives the Magistrate 
power to inflict only a fine of Rs 1000 will not curtail the Magistrate’s 
junsdictiflii to impose a fine of more than Rs jooo in a case where more 
than two unstamped share certificates have been issued— P E v Hfeore, 
so Cal 676 So also under «cction 12 of the Opium Act the JIagIstrate 
can Impose any amount of fine In lieu of confiscation and his pouer is 
not limited by section 32 of this Code— JlfnngAdN \ Eahim 23 Cr L J 
7 t 7 (I’at) 

76 3VhippinR — A second clas^ Magistrate cannot pass a sentence 
of whipping under this Co<le although he was empowered to do so under 
the old Code of 1872 — Emp V Dha^anta 7 Bom 303 

A sentence of whipping is not appropriate in the case of a person hold 
ing a respectable position in life — Dhagelv Croa»; 1907 P M R g 

MTiipping cannot Iw awarded In default of payment of fine 1866 P 

R 5 nor can fine !« swarded m addition to whipping— Cmp v Thishu. 
6C P L R 31 

A sentence of ahIppwgshnaUhe Imposed when there fs nn aggravation 
In the commission of the offence A\'hlpping should not be addM to 
Imprlscmment where ttic hurt caused (in 1 case of robbery) w-is very slight 
and negligible and the accused wza a joung man and a first offender— 
ItaJn Pra’aJ v Emp 44 Ml 538 20 A 1 . J 3SS 23 Cr L J ^7^ 
Where dacoit) is attended with actsof great cnielty asentenceof whipping 
may properly irflictM In addition to a substsntKc sentence of trans- 
poftatlnn— Raw Sakai v Emp 19 A I J fifo 22 Cr L J 307 • 

Rules for whipping —'Tie Governor General in Council observes 
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that tb“ io which the pantshmrnt of whipping i« mllicteil In the 

5«enl pro\nncr< a tnatter which ihoulJ c\cn dimng ordimr^ times 
wb»n the circum'tanres of the countn tre normal 1 c carefully watched 
b} Local Go\enim'mts an I administrations in order that any tendency 
towards an tadiscnminatc or ill judged report to this form of punishment 
nay Le promptlt checked Tha is cspeciillj necessarj during times of 
scarcit} when fmm causes more or less bejond their own control the 
poorer classes of the population are druen to the commission of pettj 
ennes xhe police of largcl> resorting during limes of agricultural 
distress to whipp ng as a punishment for petty thefts and other offences 
of a sir-ilar nature tnaj no doubt be defended by tl e argument that 
It would be impossible at such times to preside accommodation for all 
offenders m the jails But if due and Hmelj provision Is made for cm 
plojmeat of the industrious poor there need be no excessive resort to 
punitue measures of this km I and the Covemor General m Council trusts 
that ii 8ucjj t,ni« should unfortunately recur the matter mil be watched 
'wth especial care by the Local Gosemments and Vdmmistrations con 
eerned and that it may be found possible to dwtingutsh bebveen those 
oembers of the cnmmal classes who take advantage of seasons of public 
trouble to prey upon their neighbours and the honest labouring poor 
who are driven by sheer necessity to gram pilfering or similar offences 
For the fornier the punuhment should be sharp and effective and svbip 
ping may often be most appropmte The latter should be considerately 
•iMltwith and put in the way of relief after such punishment of fine or 
moderate imprisonment as may seem to be appropriate in each case 
—^rocetixngi of lU Gwernmeal of India llomt Vepartment {Judietat)^ 
rrtb January xSSa 

The Judges of the Punjab Chief Court have invited the attention of 
the Cnnunal Courts to the following points -^r) that persons in respect 
able position of life should not ordinarily be whipped (a) that the punish- 
ment should be inflicted only in case of false evidence extortioo and for 

under any exceptional cirComstaoces (3) that whipping as an addi 
tional punishment should only be ordered when a further deterrent 
appears to be really called for m the interests of justice (4) that special 
care and judgment should be exercised in times of agricultural scarcity 

distress —Punjab Ctr LXII p *8® 

"'hippmg being a punishment which to certain classes ol the 
community carries great disgrace with »t shaU not be inflicted when there 

specul circumstances which render it undesirable or make It In 
tealty a greater punishment than the law intends More especially 
should this be borne in mind in cases where it is proposed to inflict whipp 
“>6 as the sole punishment and where consequently either no appeal lies 
la law or there is often no practical appeal ^o roan who up to the 
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time of his conviction has occupied a position of some respectability should 
be subjected to this punishment which is meant rather for persons of the 
lowest classes who commit such petty thefts etc as are properly visited 
\v\ih whipping Neither adults nor juveniles may be punished with whipp 
ing for an offence under a special Act unless the Act cont ms a special 
provision to that end — -C P Cir Part III No 3 


33 (i) The Court of any Mi^ntrate mTy award such term 

Powtr ol Mjglslratts ol imprisonment TO default of payment of 
to sentence to im fjpg qs authorued by law in else of such 
prisonment in deiault . , , 

default 


of fine 


Provided that — 

Proviso as to certain (“) tenn iS not in excess of the 
Jfagistratc s powers under this Code 


(i) m any case dcaded by a ifagistrate where unpnson 
ment has been awarded as pirt of the substantive 
sentence the penod of imprisonment awarded m 
default of payment of the fine shall not exceed one 
fourth of the penod of imprisonment which such 
Magistrate is competent to inflict as punishment for 
the offence other\vi»c than as imprisonment m default 
of pajment of the fine 

(2) The imprisonment awarded under this section may be in 
addition to a substantive sentence of imprisonment for the 
maximum term awardiblc by the Magistrate undcrsection 32 
77 Imprisonment in default of line —The impnsonment in default of 
paj-ment of fine need not alwvjs be proportionate to the amount of the 
fine {mposeJ— I Dur S R 483 This section does not authonse a Magis 
trate to pass a sentence of Mnpnsonment in default of paj ment of fine m 
excess of the term presenbed by Sec 65 1 P C—g r v I enkalesasadti 
10 Mad 1G5 lO Mad 16O (Note) overruling j Mad 277 


34 The Court of a Magistrate, specially empowered under 
oSS’uDuCtLLjh maj pass any sentence -lulhorecd 

trates b> law, except t sentence of death or of 

transportation for a term exceeding seten years or of imprison^ 
ment for a term exceeding sc\cn years 


78 Uader sec 3^ rcid with sec -33 a Diitrict Magistrate specially 
ecipowered under sec 30 lo trying a case under sec 471 I p C can pass 



Sec. 35 } rnr code or ciumisal rrocEDORE 


53 


4 sntencc of impnsonioent fot one jenr and nine months {i c one 
fanrth of 7 >ear') in default o£ payment of fine — Karam CA<i«d v 
£np 1SS5 r R 35 \ Magistrate exercuing powers under this section 

IS cenpetent under 59 1 P C to pass a sentence of transportation 
for se^cD jears instead of awardmg a sentence of imprisonment— /m re 
I 3 oodkoo 3 9 U R 6 

34A. 7 >,otxtthstandt»g aii^lhuig contained 
trates maj p&ss upon Sff/tons 31, 32 rtMr/ 34 — 

Burop*ao Bntiih 

Subjects 

(a) no Court 0/ Session shall pass on any European British 
itihjcct any sentence other than a sentence of death penal servitude, 
or iw/irisoHWfHf leith or ttilhoid fine or of fine and 

(i) no District Magistrate or other ^taglsfrate of the first class 
ihall Pass on any European British subject any sentence other than 
twi/irisoMweH/ ichich may extend to tuo years or fine uhieh may 
extend to one thousand rupees or both 

section has been added by sectionyof the Criminal LawAmendment 
Act Xll of 1933 Under the old law the sentences that could be awarded 
by Magistrates of the first ebss District Magistrates and Courts of 
Session in the case of European Bntish subjects were lunited to three 
tnonths imprisonment and a fine of Rs a 000 «ix months imprisonment 
and a fine of Rs 2000 and one year s imprisonment and unlimited fine, 
Respectively These restrictions ate now removed The Bill proposes 
that 80 far as sentences of death penal servitude or imprisonment 
wiih or without fine, or of fine only arc concerned the powers of those 
eflicers shall be identical in the case of European British subjects and Indian 
Rritish subjects except as regards Magistrates who have been specially 
empowered under section 30 of the Code Such Magistrates will only 
be able to pass those sentences on European British subjects which could 
he passed by ordinary first class Magistrates Such Magistrates ivill 
however have power to try European British subjects for the same addi 
tional ofiences as they arc able to try Indian subjects under their special 
pow-ers ' — Sfatemenl of Objects and Reasons Para 8 (m) 

This section further shows that an European British subject shall not 
he punished with whipping 

35 When a person is convicted at one trial of two or more 
m of * * * ““ Court may, stiijtcl to the 

conviction of several provisions of section 71 of the Indian Penal 
offences at one trial Corff sentence him for suclv offences to the 
several punishments prescribed therefor which such Court is 
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competent to mflict , such punishments, ulien conji'ting cf 
unpribonment or transportation, to commence the one ♦'ifter tlic 
expiration of the otlicr in such order as the Court maj direct, 
unless the Court directs that such punishments shall run con- 
currently 

(2) In the ease of consecutive sentences, it shall not be 
necessary for the Court, by reason only of the aggregate punish- 
ment for the several ohences bemg in excess of the punishment 
which it IS competent to inflict on conviction of a single offence, 
to send the offender for trial before a higher Court 

Prov idcd as folloivs — 

(rt) in no ease shall such person be sentenced to impnson- 
Maxlmum t«nn ef Went for a longer period than fourteen 
punuhm*nL j cars , 

(6) if the case la tried bv a Magistrate (other than a Magistrate 
acting under section 34) the aggregate punishment shall not 
exceed twice the amount of punishment which he is iiv the 
exercise of his ordinarj jurisdiction, competent to inflict 

(3) Tor the purpose of appeal, the aggrcsalc of comccuhie 
sentences passed under this section m case of convictions for 
several ofT<.nces at one trial shall be deemed to be a single 
sentence 

txplanalion — S ep.irablc 
offences which come within the 
provisions of ‘iclion 71 of the {Oinillcd) 

Indian Penal Cede arc not di>- 
tmet offences withiii the mean- 
ing of tliLi section *“ 
llliislralton 

A brcalvs into a house with {Omltal) 
intent to commit theft and 
steals projv'rtj tiierein A has 
not commuted dirtmet offences 

ctuine« — Thw »cetuin has teen amenUrtl b> thr Cr 1' Crsle Vnirmt- 
mrnt Act WHtolijij In kub section (i) the uorcl has been 

omtttwl anj the italicue Words have been ad led in aub-kcetwn fj). 
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tlj* words acsrrgato of comtsmtivc ha»e been substituted for the word 
"ap^TTpate andtlr rjr/-fai n/ion an 1 tllasircition h^xe bc^n omitted 
Tie cxj'tinp: 1 Y{Unatiun ml Illustration to section 35 lia%c occa 
Slewed con idcril le mi»«ndcrstandin}; U is therefore proposed to omit 
them and *tate dr'initeh that section 3^ must be read subject to section 
71 I r C It IS also declarcil that sEi;;TeKatc sentences passed under 
Section 33 m ca'- f eonsictioQ for sescral offences at one trial shall be 
deemed to hr a 'ini,le sentence for the purpose of appeal if they run con 
'Krutucla — '•/jr Ji tn1 0/ Objrcts at d Hensons (Bill 3 of 1914) 

Section 7J I P C — ^'kclion "t of the Indian Penal Code provides 
as fo lows 

""here ana-thin j* wt ich is an offence is made up of parts any of which 
parts vs Itself an offence the oficn ler shall not be punished mth the punish- 
'lient of more than one of such offences unless it be so expressly 

proN-idcd 

'tTiere anj thing is an offence falling walhin two or more separate 
definitions of ana Uw in force for the time being by which offences are 
defined or punish'^d or 

where seaeral acts of which one or more than one avould by itself or 
themselves constitute an offence constitute when combined 3 different 
offence 

the offender shall not be punished mth a more severe punishment 
than the Court which tnes him could award for any one of such offences ” 
In all other cases (« g where the offences are distinct) the Court can 
pass separate sentence for each of the offerees under section 35 of the 
Cr P Code 

78A Cases under sec Jt, I P C — In awarding punishment under 
*cc 71 I p C in CA'-e of convictions for several separable offences fall 
ing within the puivivw of the section it is illegal to impose a sentence for 
each offence — Ntimonyv Quern Lntp 16 Cal 443 lieamuddt v Emp 
51 Cal 79 Mithoo Sing v Gopal Lai 3 C W N 761 Bkagwan v Emp 
ijoi P R 4 Thus it IS improper to pass separate sentences upon the 
accused both for noting and theft when the former offence is but an 
element of the latter — 3 C W N 761 Separate sentences under sections 
148 and 3-*4/i49 I P C are illegal — i6CaI 442 The infliction of sepa 
rate punishments under sections 147 and 335/149 of the Penal Code 
13 illegal even though the sentences are made to run concurrently— 
Kea iiiddiv Emp 51 Cal 79 38 C W N 347 35 Cr L J 947 Mhere 

an accused is charged under sections izi and 134A of the I P Code m 
respect of a single speech he will be liable to one punishment only even 
if he IS convicte 1 of both the offences charged — Emp \ flasrat Moham 
24 Bom L R 885 AIR (1923) Bom 384 The Bombay High Court 
holds in other cases that though a Court in awarding punishment under 



THE CODE OF CRlMISAt PROCEDURE 


[Ch in 


56 

the proMsions of sec 71 I P C shoald pass one sentence for cither of the 
offences and not -i separate one for each offence still if two sentences arc 
passed and the aggregate of them docs not exceed the punishment provided 
by law for any one of the offences ot the junsdwtion of the Court it would 
be an irrcgulanty only and not an illegality— (? T v Maht 23 Bom 
706 (F B ) Lmp V Piru Rama AIR (1926) Bom O4 , () T v Baifa, 
17 Bom ■•Co The Allahabad High Court likewise holds that it is not illegal 
to pass separate sentences for all the offences but the amount of punishment 
should not be heavier than that which Ibe Court can inflict for any one 
of the oStQCes — Q E v \Vax\f 10 AH 58 

Where the oflcnces are independent ot each other e g the offence of 
house breaking at night with intent to comnut theft (sec 457 I P C ) and 
the oflence of theft of ornaments in a dwelling bouse (sec 3S0 I P C ) the 
case docs not fall under see 71 I P Code and separate sentences can 
be passed for the two offences the one sentence to commence after the 
expiration of the other— AawfAnn v h C 41CLJ 5C3 AIR 
1923 (Cal ) 1015 

79 Scope of Section — ConucUd —This section applies only to 
convictions of offences it docs not apply to imprisonments under see 
1.3 of the Code— Ewp v hanjt 5 Dom L R 2l> Lmp v Tttkaram 
4 Bom L R 8;<j 

Therefore it is illegal for a Magistrate to direct under this section 
that a sentence of imprisonment lor an offence should take effect after 
the Gxpir) of the sentence which the accused may be undergoing for de 
fault of furnishing security for good behaviour — rt Ptchart Anthu iC 
Cr L J 6 jj (Mad ) The order is also illegal under sec uj, 

This section is not restricted to cases where the several punishments 
are all of the same kind 1 1 vU aic sentences ot imprisonment or all arc 
sentences of transportation It covers cases of the dcscnption where 
one of the punishments is impn-ionment white the other is transporta 
tion — AAeAua V King Lmp ji C W N OoS i7Cr L J 238 

80 One trul —This section has reference only to the conviction of 
on accused jwrson of two or more offences at om« trial It docs not apply 
to sentences j asscU at different Inals— p v Pulan 7 \\ Hr Bahadur 
s imp.jSsOl B 14 In rr Baufutdi 3 All 303 Lmp \ Thakur 
iflSi \ W N 13 hamat V htng Tmp .0 C \\ N 1300 Tlius It 
doesnot include thcCaseofiepaMlelnalsIcldoa the sameday for separate 
offentci commuted b) It e same accused— p L v \ enkalesagaJu z \\e,r 
30 Tl u section has no aj pli atlun whatescr when a j erson is convicted 
in two or more separate Iruls even though in all of them tl c comj lainant 
h ll c ur V an I tl c offences arc similar an 1 they arc concluded on the same 
dale— Saejinv Crovin s>ioP L U roy n Cr L J 67^ 
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81 Distinct eflcncci — B> reason of the omission of the word dis 
tiact the prr*ient *ectim npplies to all cases whether the oflences arc dis 
tiact orrot In all ca«c« theCourt will be competent to inflict an aggregate 
punshmenl in excess of the punishment which it is ordinarily competent 
to infLct n respect of a «ingle oflence 

Owing to this change in the law the rulings in Hinp v Moudeyappa 
{tnia 8 Bom L R 850 and Lmp \ Ran esaardas 13 C P L R 124 
are oinruled In Ihev; cases it was held that if the oficnees were not 
distinct the trying ^Iaglstratehad no jurisdiction to pass enhanced sentence 
onder the pronsions of sub-section (2) and proviso (b) 

82 May sentence — The words tnay sentence do not mean that 
the Court wui/ necessanlj pass distinct sentences — Q E v Mahomed 
Ratanlal 597 {per Janline J ) The use of the word may shmvs that this 
section onlj permits in 1 does not make it obligatory on Courts to pass 
separate sentences in one trial — L B R (looo — 1902) 33 L B R (1872 
>89 ) 271 f.gaX}H V Entp 1 Bur S R 271 

But though it u not illegal to pass one sentence for all the offences 
*tdl It IS generall> the proper course to pass a separate sentence for each 
oflence— RaUnlal 597 4 M 11 C R App *7 because such a course 
will enable the Appellate Court to know the punishment to be remitted 
»n case the conviction for one of the offences is set aside — 4 M H C R 
App *7 n one aggregate sentence is imposed for all the offences it is 
impossible to apportion it to the different offences of which the accused 
u convicted— BdAndur V Emp 1886 P R 14 sB H C R 39t 

On the otlier I and if the offences are not separate (e g oCenccs under 
s«:s 392 and 75 I P C ) the awarding of two separate sentences is illegal— 
Inre hfut/ 1 rahha 18 ^I L T i-l 18 Cr I J fli 

83 Consecutive sentences — If sej aratc sentences arc passed for each 
oflence of which an accused st'inds convicted the sentences must com 
mence one after tl c exj iry of tic other — L B R (1872 1892) 326 Where 
a man is imprisoned under two warrants ordering consecutive sentences 
the first should be completely executed both ui regard to the substantive 
term of imprisonment as well as the imprisonment in default of fine before 
any eflect 13 given to the second wjirrant — Ratanlal 132 

84 Concurrent sentences — ^Thc Court must expressly direct whether 
the sentences arc to run concurrently or consecutively Omission to 
determine ivhether the sentences of imprisonment and transportation 
{m a case where both sentences have been passed) are to run concurrently 
or consecutively makes the,scntence detective in form — Khohua v Aing 
^>»p 21C W N CoS ajC L J 596 tjCr L J -38 

BeforeSec 397 was amended by the Cr P C Amendment Act j 
It was held that the only cases in which a Court could pass 
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sentences for two offences were ^vhen th» acensed was convicted at the 
same trial for both the offences (Sec 35) and if the trials were separate 
Sec 307 applied and the sentences were to take effect consecutively — tinp, 
V Khuda Bux 2 S L R 23 Kamafv King tmp 20 C W N 1300 
18 Cr L J 410 JoyeuuUa \ Ftnp 22 C W N 597 Dullt v Bmp 
45 All 50 26 Cr L ] 570 Ilaritk Naratn \ Emp 19 A L J 310 

15 C P L It 57 Debt Dayat v K E 16 O C 370 Makbui v 

hug Tinp II A L J 263 14 Cr L J 240 Cmp \ ^.fahomed /sab 

13 Bom E It 200 l^ga Pya v Emp 6 Bur L T O7 14 Cr L J 

388 Nga SeiH V Cmp i Rang 306 21 Cr L J 398 (All) But section 

397 has now heen amended and under the amendment made at the end 
of the first para of that section it is no longer illegal to make the 
sentences in the two trials coMCMrrenI Sec Note 10S2 under Sec 397 


It IS not illegal to direct a sentence of imprisonment to tun concurrently 
with a sentence of transportation— Cogi v Crotiw 1913 p B 21 15 

Cr L J 68 


The mpnsonment referred to in this section is a substantive sentence 
of imprisonment an order directing that the terms of imprisonment 
awarded in default of payment of fine shall run coneutrcntlj u illegal— 5 
SI R 363 ^ Snb-ao, AIR (1026) Bom 62 

83 Appeal —An accused who has been sentenced to eoneunent sen 
tenets of imprisonment no one of which is individually appealable has 
00 right to aggregate them and appeal against them collectivelj— 
Shaikh V Dmp 17 C W N 815 40 Cal 631 idhdul Jabbar v Emp 
45 C W N 613 23 Cr L J 225 ’^uhnaidanv Emp 17 C L J 392 
i3Cr L J 787 GurSahayv Pmp 3P L J 138 ,9 Cr I j 90 nffsi 
Ram V Emp 35 All 154 (Contra— v K E 17 C W N 

72 and Bepin Behan v Emp 15 C W N 734 where it ivas held that 
concurrent sentences must be aggregated for purposes of appeal as other 
wise there would be no distinction between a concurrent sentence and a sin 
gle enctence in which no sentence was passed under the second charge 
But these two rulings can no long.r stand as good law in view of the 
recent amendment made in sub section (3) under which only coasecutiie 
sentences can be aggregated for the luiiposc of appeal ] 


8S Pri>»..o (a) -According lo provno (a) fnnitcen year, „ n, 
mntn term of impnwnmnil can be arvatded as an aggregate 

mntenc. A .enlence of transportalmn in Hen „| mpr„„„„ent anarded 

node, sector. 59 I P C » therefore snbject to «« limitation „h.ch has 
been provided by see 35 Cr P Code the ease of .entenee. of imprison 
ment-£«f v Cm.., 7 C P I R sentence of .0 

years rigorous imprisonment rseonlniTy top,„„„ ,.) of tl.u, sect.on-Sfao 

Ifarain v Crown, 1910 P L R 105 n Cr E J 679 
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Sentences of impnsonmfut raa) be accumulated bejond 14 years in 
more than one tn\l The limit of 14 jeats lias reference onl> to sentences 
pa'sed vimuUanet u\l\ at one trul or passed on charges tried simulta* 
neovjlj — Queen \ I uba» 7 \\ R 1 

The fact that the Magistrate passes the maximum term of imprisonment 
under this secti n in no bar to his awarding further punishment on the same 
accused for n distinct offence Ineil separately Thus srhere a person was 
charged with two charges of dacoitj and one charge of kidnapping and was 
tried scparatcK for the dacoit> and for the kidnapping and the Magistrate 
inflicted a ‘•cntcncc of 14 jears for the charges of dacoity held that this 
would not diNqualify him from passing further sentence for the offence of 
kidnapping although the trial for that offence was contemporaneous with 
the trial on the dacoit) charges and terminated on the same day — Bahadur 
\ Cmp i8Sr i> K 

87 Pronso (b) — here there are separate trials the Magistrate s 
power of punishment w not limited to twice the amount which he 15 com- 
petent to pass— /»! re Daulalai, j All 305 Nga Kytn v Emp 1 Bur, 
S R 271 

88 Sub section {3) — Eor the purpose 0} appeal — It is only for the 
1 urposes of appeal (and for no other purpose c g for the purpose of com- 
mutation into transportation) that the consecutive sentences can be treated 
as one sentence therefore two or more offences cannot be added up so 
that the aggregate period may be commuted into transportation — Queen 
V Ootum Mai 2 \N R t 

1 or the purposes of appeal only eonseeubve sentences are allowed 
to be taken in the aggregate as one sentence This sub section does not 
apply to concurrent sentences — SavHlatngv Etnp,V B R (18971901) 
13 Nga Shut V Emp L D R (1900-1902) 57 Sher Muhammad 
Emp igoi P It 25 See notes under Appeal above 

Only substantive sentences can be aggregated under this section a 
sentence of imprisonment in default of payment of fine must not be included 
lor the purposes of calculation— 1892 P R page 22 

89 Splitting up of offences —Ho Magistrate is entitled to split up 
an offence (over the whole of which he had no jurisdiction) into its com 
ponent parts for the purpose of givmg himself jurisdiction over a part 
thereby depriving the prisoner of the right of appeal— £■»,/) v AVdoot 
Karim 4 Cal 18 

C — Ordinary and Addiimtal Pouers 
36 All Dibtnct Magistrates Sub divisional Magustrates 
0 ,d.„..y P.««s .1 Sl^lrate o! the first, seerntrl , 

Magistrates third Classes bate the powers J r 
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respectively conferred upon them and specified m the third 
schedule Such powers are called their ordinary powers 

go Secs 36 and 107 — \Miere a person is not sent before the Distnct 
Magistrate by any other Magistrate under Sec 107 (3) the District Magis 
trate has no jurisdiction to comimt him to custody under sec 107 (4) 
Korean the District Magistrate commit the accused to custody under 
sec 36 because this section does not override the provisions of sec 107— 
ChUhambaran v Emp 31 Mad 315 

91 Ordinary powers — Power to entertain complaints is not one of 
the ordinary powers of a first class Magistrate — Loghan v Ranter 34 
Mad 343 12 Cr L J 535 

37 In addition to his ordinary powers any Sub-divisional 

... . Magistrate or any Magistrate of the first 

Additional powers .xi/i u 

conferrahle on Magis sficond and third class may be invested 

by the Local Government or the District 
Magistrate as the case may be with any powers specified m the 
fourth schedule as powers with which he may be invested by the 
Local Government or the District Magistrate 


38. The power conferred on the District Magistrate by 
Control of D strict tection 37 shall be exercised subject to 
ooww'^*****"'^****"* control of the Local Government 


D — Conferment Conitnt ance amt Cancellation of Pouers 
39 (i) In conferring powers under this Code the Local 

Mode of conferring Government may by order, empower 
persons specially by name or m virtue 
of their office or classes of officials generally by their official 
titles 

fa) Every such order shall take effect from the dais cn 
which it is communicated to the person so empowered 

O'* Where a Magistrate of the second class beg ns a trial m that capa 
city and previous to h s passing the sentence is empowered as a first 

class Magistrate be can inflict a sentence in the latter capaaty Q e v 

Pentad 7 All 414 (F B) 

Generally or specially —When by a notification of the Govern 
ment a class of officials is invested with powers to try certain offences 
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nch ofSaaU are onlj generally empowered nnd not specially empowered 
— Ma\cmed Kasun \ A C 17 M L T 191 i6Cr L J 2OS The term 
rpecjallj refers tn the empowenng of 1 pirficuhr official by name or 
b) «rtye of hn office Thu^ •» notification of the Go\eniment which 
empowers second class Magistrates of certain places to try cases under 
the Opium \ct IS a special empowenns of -the persons holding those offices 
m \artue of their office — AtTa \ Cmp 2^ Cr L J 846 (Mad ) 

40. \Micnc\cr an> person holding an ofTice in the service 
Contiauance of Gotemment who Ills been invested 
powers of officers With any poweig under this Code through- 
out anj local area is appoinled to an equal 
or higher office of the same nature withui a like local area 
under the same Local Gotemment, he shall, unless the Local 
Government otherwise directs or has otherwise directed, 
exercise th" same powers m the local area »m which he is so 
f^ppoxniei 

Change —The word appointed has been substituted for transferred 
by the Cnaiinal Procedure Code Amendment Act XVIII of 1923 The 
object of this amcndmcQt is to cover cases of officers going on leave and 
returning to the same distnct and to obviate the necessity of investing 
them again with their old powers and re gazetting the same— Sfafrweiif 0/ 
Objects and Heasont (1914) Tlic amendment will save a great deal of 
routine work in the Secretarut and in the Government printing press- 
ing Ass Debates 15 t 23 page 1047 

93 Continuance of powers — tVhen a Tahsddar is invested with 
the powers of a Magistrate of the first class while acting as a Deputy 
Collector his powers Continue so long as he is 'a Magistrate until they 
are withdrawn by a fresh notification though he is posted in a less res 
ponsible post — In re JJanumanIa z Weir 36 A Sub'Registrar invest 
ed with third class powers for trial of certain offences in a certain place 
Is competent to exercise on his transfer to another place the powers con 
fened upon him as Sub Registrar of the place from which he was trans 
ferred unless the Local Government directed him not to exercise them— 
Q E V Veeranna 15 Mad 132 A Mamlatdar invested by name with 
second class powers in a district retains them though he ceases to be a 
Mamlatdar and becomes an Awalkarknn his revenue title being a matter 
ofdescnptiononly — 0 E v Eama Ratanlal 322 

94 Continuance of trial — ^Where a Head Assistant Magistrate 
having almost completed the trial of a case was appointed to the office 
of a Deputy Magistrate m another place in the same district and 
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case was by order of the District Magistrate brought on to his file to the 
latter place it was held that the Magistrate could proceed with the case 
from the point at which he had arrived as Head Assistant Magistrate and 
the tnal need not be commenced de novo — Karuppana v Ahohalamatam 
22 Mad 47 

But where during a tnal the Magistrate is transferred to another 
district he cannot continue the trial See notes under sec 12 

95 Going on leave — The Magisterial powers conferred on an officer 
are kept alive under this section even though he is absent on leave (This 
IS now made clear by the present amendment} But the case is different 
if he vacates his office by absenting himself without leave — Bai Harku 
V Siiaram 2 Bom L R 536 

41 (i) The Local Government may withdraw all or any 

Powers may be can- 0^ the powers conferred under tha Code 
®®hed , ^, 1 ^ any person by it or by any officer 

subordinate to it 

( 3 ) Any powers conferred by the District Magistrate may 
be Withdrawn by the District M^istrate 



PART III. 

GENERAL PROVISIONS 
CHAPTER IV 

Of Aid and Informatiom to the Magistrates the 
Police and Persons making Arrests 

42 'Ey try person l« bound to assist a Magistrate or poJjce 
tHibhcwhen to assist officer reasonably demandmg his aid 
Magistrate and police whether Within or without the presidency 
towns — 

(а) m the taking or preventing the escape of any other 

person whom such Magistrate or police officer is 
authorized to arrest , 

(б) m the prevention or suppression of a breach of the 

peace or in the prevention of any injury attempted 
to be committed to any railway canal telegraph 
or public property 

9SA Eyery person' — A police officer charged with the duty of ar- 
resting an accused can ask a eJ owktdar to assist him in arresting the accused 
®r preventing his escape — v henaram 6 C W N 337 

96 Reasonably —No person is bound to obey an urtreasofiaile 
order of a Nlagistrate or Police officer Thus where a Magistrate onler 
a landholder to find a clue to a theft within 15 days it %vas held that 
Such an order Mas unreasonable and unwarranted by this «ection and the 
landlord was not bound to perfo m an act for wh ch the police are ap 
pointed and paid Disobedience by the landlord to such an order is no 
offence — Emp v Bakshi Ham 3 All ■'oi Members of the public are 
*^und to assist a police officer reasonably demanding their aid m the 
takjng^ of any dacoits or suspected dacoits whom that ofEcer is author 
**ed by law to arrest The Jaw howeier does not intend that the police 
®fiiccrs should have n general po ver of calling upon tl e members of the 
public to join them in arresting a number of unknown persons whose 
''hereabouts are not known Refusal to assist the police officer m such a 
Quest is not an offence— Jcfi Prosad \ Emp All 314 iS A L J 
axCr L J 801 
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(e) the comnussion of or intention to commit at any 
place out of Bnlwh India near such village any act 
which it committed m British India wxpuld be an 
offence punishahle under any of the following 
sections of the Indian Penal Code namely 231 
"as 233 234 235 236 237 238 302 304 382 
392 393 394 395 396 397 398 399 402 435 436 
449 450 457 458 459 460 489A 489B 4*96 
and 48gD 

(/) any matter likely to affect the maintenance of order 
or the prevention of enmes or the safetj of person 
or property respecting which the District Magis 
trate by general or spccnl order made with the 
previous sanction of the Local Goiemmcnt has 
directed him to commonicatc infonnation 


(2) In this section — 

(t) village includes village lands and 
(it) the expression proclaimed offender includes any 
pcr-ion proclaimed as an offender by any Court or 
authority established or continued by the Governor 
Gcueial m Council m any part of India in respect 
of my act which if committed in British India 
would be punishable under any of the following 
sections of the Indian Penal Code namelv $02 
304 3S2 392 393 394 395 396 397 398 399 
402 435 430 449 4 JQ 4 ^j, 450 

(3) Subject to rules m tins behalf to be made by the local 

^“''7’"'''* ‘ho D-atnct Magtslrate or 
trict Magistrate m ^*iistonal Ala^tslrafe may from time 
po«s'o[^ft”s«t appoint one or more person 

nf n ..,?7 f , ‘Consent io perform the di hfs 

has or /laf sechon whether a village I eadtnan 

Change Th village under any other Ian 

Cf p C Wtada shov the amendments made by *be 

below XVIH of 1923 The reasons ate stated 
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100 Object of Section — ^The provisions of this section are not to 
be worked solely for the purpose of vexation but for the purpose of en- 
suring that information be not intentionally withheld by persons whose 
position renders them liable to give it Therefore when information is 
given to the nearest Magistrate or Police by one of the persons bound to 
give suth information it is not reasonable that every other person bound 
to give the information should be prosecuted for not having done so — 
Emp \ Sasht Bhuskan, 4 Cal 623, Jn re Pattdya, 7 Mad 436, Q E 
V Gopal, 30 Cal 316 Q E v Hart Gopal Ratanlal 778 Where the 
police are already informed of a fact by the Chowkidar, there is no further 
obhgation upon the village headman to report the same information again 
to the police — Rampaty/ Emperor, L J 162 (Oudh' 

lot Persons bound — Village headman in Madras means a Village 
SlunsiS or Village Magistrate — In re Swan Chelli, 32 Mad 238 A Zailder 
13 not a village headman within the meaning of this Section — Q E v 
Han Singh 1894 P R 2^ .Skak Mohammad v Emp.iSBSE R 19 

Every muhkaddam and Kotwar in C P. »s bound to give information 
under this section because they have to perform the duties of a village 
headman — Local Govt v HfURtAarsiiigA, 7 N L R loiaisCr L J 441 
A Village Accountant %vas not bound under the corresponding section 
of the Code of 187a or 1882— /» re Ranumhi Noyar, i Mad 266, but 
now be is expressly mentioned 

The owner or occupier of a house in a village is not the 'owner or oceu- 
pierofland' — Q E v Ackuta, 12 Mad 92 Residence in a dwelling house 
belonging to another IS not occupation ©(land— 23 \V R 60 

Ojiner and agent — ^The liability of the resident agent anses when 
the owner is not resident and has no personal knowledge of the fact to 
be reported ^Vbere the owner has such knowledge, the liability certamly 
attaches to the owner (and not to the agent) — In re Mudhoo Soodnn, 23 
W R 60 Under the present law the agent is liable only if he is ‘ih charge 
of the management of the land ’ 

These words have been added during the Debate in the Legislative 
Assembly on the motion of Mr Agnihotn who stated thcreasonsas foUows* 
The word 'agent' should be qualified and made definite in such a waj 
that only such agents be made luble to gi\e information under sec 45 
as may be connected with the land or be in charge of the management of 
that land the occurrence on which is to be reported The word 'agent' is 
very comprehensii c and vague, for instance there maj be agents for lanous 
purposes, they may be for the collection of land reienue, they may be 
for looking after the cultivation of the land thej maj be for the construc- 
tion of buildings on the land or for conducting and defending suits for 
title of such land and so on , the word ma) apply even to servants And 
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to make such agents liable would be to make the term very wide and 
troublesome so it is necesstry to restnct it only to such persons as are in 
charge of the management of the land and who may be in a better position 
to know about the occurrences on that land — Legislative Assembly Debates, 
January i6 1923 page 1114 

A Khazancht of a Zemindar of a village is not an agent A deivan 
may be an agent dunng the absence of his master, but not a dewan who 
acts only under the orders of his resident master— /"inp v Achtraj, 4 
Cal 603 

Forthwith — The word forthwith’ must be construed with reference 
to the object of the enactment Where a Kulkarui gave information of 
a suspicious death some 7 or 8 hours after he was aware of the same, 
held that the iiiformstion was not given forthwith — Reg v Pirlappa, 
Ratanlal 78 

102 Information — The persons enumerated in this section are bound 
to report an in/<jrwtff«ow and not a mere ri/wowr — laehnnv Emp , ^ F 
L T 505 23 Cr L J 972 Where the Zemindar heard of the disappear- 
ance of a man from the village and a rumour that he had been murdered 

the omission to report such rumour to the police was not an offence In re 

Bhiip Singh tgoo AWN 207 But under clause (d) as now amended, 
the disappearance of a man under suspicious circumstances must be re- 
ported 

’Possess" —This word has been substituted for the word ’obtain' 
In 1904 the Madras Government found that the word 'obtain’ did not 
cover information obtained by personal observation, because the word 
undoubtedly meant ‘obtain by making inqumos ' There was therefore 
some difhcultv in making certain that information obtained by personal 
observation, such as for example the discovery of a corpse on the ground 
came withm the scope of the law Moreover the deletion of the word 
was absolutely necessary, because it implied an obhgahon to seek the 
information The Magistrates were likely to be misled by the word 
■obtain ’ they might come to the conclusion that it was obligatory on the 
persons concerned to obtain information It was therefore necessary to 
make an amendment by ^ubstitutmg the word possess’ for the word 
•obtain ' In moving the amendment Mr Pantulu observed "The 
offending portion of the section is that the landholder would be called 
upon to give information which he may possibly obtain but which he 
may not have in his pos-cssion Now if we take away the word obtain' 
and substitute the word 'possess ’ it comes to this that the landlord 13 
bound to give only the information which he possesses and not infor- 
mation which be may possibly obtam by making inquiries If my amend- 
ment IS earned, it w ill be incumbent upon the prosecution to show that the 
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accused had that information m his possession, and not merely that he 
might ha\e obtained it Therefore, I think that if this amendment is 
earned, the stmg si ill be taken out of the section” — Lfgfslaliie Assembly 
Debates, January 16, 1923 page 1116 See also Lachnu v Emp , (m 5 i 
supra) 

103 Clause (b) — Resort to or passage through : — ^The bringing of a 
suspected robber under arrest to the village and releasing him there does 
not amount to the resorting to or the passage through the village of such 
robber— £w/> v Mahk Dated, 1887 P R 30 

P/oclatmed offender', — ^These words include persons over and abo\e 
those to whom the words m their ordinary sense apply — Q D v Narpat, 
1901 A W N 10 The fact that the offender's property has been attached 
and sold under the proMsions of Sec 88 of this Code does not raise any 
presumption that he is a proclaimed offender It is on the prosecution 
to prove that the proclamation was made in the manner prescribed by 
Sec 87 of this Code— /n re Pandya Nayak. 7 Mad 436 

104 Clause (c) —The information to be given to the police under 

clause (c) is the information of the commission of an offence An in- 
fonnatioa that a certain jewel is missing is not an information that an 
offence has been committed, and need not be communicated to the police 
— /b re Vemt Rtdit, 5 M L T 257 9 Cr L J 224 ^ 

If the offence is a bailable one. the persons enumerated m this section 
are not bound to give information of it— v ^fallk Daud, iSS; P R 
30. In re Siian Chetli, 32 Mad 258 

105 Clause (d)— Occurrence of death —The duty imposed bj this 
section on a village headman etc of giving information as to the occurrence 
of any sudden or unnatural death is intended to apply only when the 
death takes place at or near the village of which he is the headman, owner, 
occupier, etc — In re Mudhoosoodun, 23 If *0 

If a body is found on one’s land, the prcsuihption is that the death 
took place there, and the owner is under an obligation to give information 
regarding the matter— Matuk* v Queen, ii Cal 619 (Mitter J, dis- 
senting, held in this case that there could be no such presumption . it 
could be equally presumed that the death took place m another village 
and the dead body was thence removed to this village) Under clause (d) 
as now amended, the finding of a corpse must be reported. vMthout refer- 
ence to the question of presumption as to whether the death took place 
in the same village or in .another village 

If a dead bod> is found in a stream, it is enough to give nse to a pre- 
sumption that the death took place under suspicious circumstances, ar 
the person finding it is bound to report it under this section-Sier Vu 
ntad V. Emp . 1887 P. R 20 - 
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Where a man fell from a tree and died two days afterwards held that 
although the death was unnatural' m the ordinary sense of the word 
still it would not come within the meaning of the word unnatural' as 
used in sec 45 (d) so as to require to be reported immediately, unless 
it occurred fairly soon after the cause — Dotnarstng v Emp , 23 Cr L J 
345 (Nag) 

106 Punishment — For omission to give information under this see 
tion see Sec 176 I P C But omission to gi\c information by persons 
not enumerated in this section is not an offence — Bahadur v Emp , 1882 
P R 34 

False information — A person giving a false information of an ofience 
to a village Magistrate who is bound to pass the information on to the 
higher authorities under this section will be guilty of an offence under 
Sec 211 I P C~Inre Swan Chellt 32 Mad 258 It would be otherwise 
if the offence complained of is one 10 regard to which the information need 
not under this section be passed to the higher authorities— 76«i 

Proof — To support a conviction for omitting to give information 
under this section it should be proved that the accused bears the character 
which raises the obligation under this section — t Mad 266 , it must be 
proved that a specified offence has been committed by some one that 
the accused knew of its having been committed and that he wilfully 
omitted to give the information — Queen v Ahmed Ah 22 \\ R 42 

107 Sub-section (3) — Appointment of Milage headmen — An order 
of a District Magistrate dismissing a person from the ofBce of a head 
man of a village under the rules framed under this sub section is an ete 
cutive order and is not subject to revision by the High Court — 7n re 
Damma 29 All 563 

‘ With his or their consenf — ^These words were added during the Debate 
in the Assembly on the motion of Mr Rangachanar "My amendment 
would remove any misconception there may be as to the power of the 
District Magistrate to appoint persons against their will and it is for this 
reason that I have inserted this clause that when they are so appointed 
it should be with their consent I know that in the case of enlisting special 
police people without their consent are enlisted This ought not to 
degenerate into such a provision It must be a voluntary duty to be 
performed by people who are given a certain status’ — Legislative Assembly 
Debates, January 16 1923 page 1117 

Bengal rules for the appointment of headmen — 

(t) In all villages m which Bengal Act VI of 1870 has been intro- 
duced, the Magistrate of the District may appoint the principal member 
of the Cbowkidan Punchayat or the collecting member, where there is 
one to be village headman 
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(2) Id villages where Bei^ Act VI of 1870 has not been intro- 
duced. the Magistrate of the District may appoint the pnncipal resident 
agent of land owner, or rent receiver, or hts representative, or the principal 
resident cultivator to be Milage headman 

(3) In the case of a principal or collecting member of a Chowkidan 
Punchayat. a clause shall be added to the appointment under sec 3 of 
the Chowkidan Act to the effect that he has also been appointed to be 
village headman under sec 45 of the Criminal Procedure Code When 
a person other than a member of a Chowkidan Punchayat is appointed, 
he shall receive a special sanad from the hlagistrate 

(4) The Magistrate shall keep a register of all persons who have been 
appointed village headmen, shovnng their names and fathers names and 
the village for which they are responsible, and shall take measures to effect 
mutations m that register from time to time when one headman dies and 
IS succeeded by another— Cufew/'a GatelU, 26 12 1894 


CHAPTER V 

Of Arrest, Escape and Retaking, 

A — Arrest Generally 

46 . (1) In making an arrest tlic police officer or other 

. . person making the same shall actually 

Arrest now made , . 

touch or confine the body of the person 

to be arrested, \mle*s there be a submission to the custody by 
word or action. 

(2) If such person forcibly resists the endeaxour to arrest 

Resisting endeavour attempts to e\ade the arrest, 

such police officer or other person may use 
all means necessary to effect the arrest 

(3) Nothing m this section gi\cs a nght to cause the death 
of a person who is not accused of an oftenee punishable uith 
death or with transportation for life 

loS Warrant —When a wamnt of arrest ha, been issued the officer 
making the nrrest must h^^e the wiirant in hi» possession otberuise the 
arrest IS illegal— r»n/’ ' AiKttr AafA 5 Ml 318 
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109 Arrest — An arrest is a restraint of the liberty of the person 
Unless there is submission act lal contact is necessary to clTect it Where 
a bailiff met the accused in the street showed his staff told him he was 
under arrest but did not touch him and the accused instead of going with 
him walked away and entered a shop.Aald that fhe accused was not arrested 
at all and could not be convicted of escape from custo ly — Ahidomal v 
Crown 9 S L R 141 17 Cr I. J 87 

no All means — Juslt/iable violence — ^The means employed to 
stop the fugitive should be such as an ordinary prudent man would make 
use of who had no intention of doing any serious injury The wound 
mg of a thief by a Chowkidar in order to effect his arrest was held 
to be justifiable under the circumstances — Q v Proiah Chowkeedar 
2 \\ R 9 Under clause (3) of this section an Excise ofTcer pursuing 
an opium smuggler has no right to fire at him where lie so fired and 
the accused cut the Excise officer on his thigh with a sword but did not 
cause a severe wound held that the act of the officer in finng at the 
accused was illegal and the latter exercised his right of private defence 
in wounding the officer with his sword — Nan v K E 2i 
Cr L J 97 (Bur ) 

Punishment for resistance to arrest — seejsecs 224 223 2J5B I P C 
47 If any person acting under a warrant of arrest or any 
Search of plae« en. police officer having authority to arreit, 
sought to’b! •<> beliete that the person 

to be arreited has entered into or is within anj place the 
person residing in or being in charge of such place shall on 
demand of such pcr'.on acting a.> aforesaid or such police officer 
allow him free ingress thereto and affoid all reasonable facilities 
lor a search therein 

jix Scope — ^This section is not intended to restrict the powers of 
the Police to enter the place to be searched On the contrary it is a 
provision compelling householders to afford the police facilities in carrying 
out their duties and the next section provides that if difficulties are 

placed in the way of a Police officer he may use force to obta n ingress 

Rof esh Chandra v Fmp 41 Ca! 330 

Demand — No precise words are needed it is enough to g ve notice 
that entry is sought under proper authority Russell on Crimes p 745 

48 If ingress to such place cannot be obtained under sec 
Procedure where in tjon 47 it shall be lawful m any case 
E.tjj not obulnoblt ^ peraon acting under a warrant and 
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in any case m winch a warrant may issue but cannot be obtained 
without affording the pereon to be arrested an opportunity of 
escape, for a police officer to enter such place and search therein, 
and in order to effect an entrance into such place, to break 
Open an} outer or inner door or window of any house or place, 
whether that of the person to be arrested or of any othci 
person, if after notification of his authont} and purpose, and 
demand of admittance duly made, he cannot otherwise obtain 
admittance 

ProMded that, if any such place is an apartment m the 
Breabing open actual occupancy of a woman (not bemg 
the person to be arrested) who, according 
to custom, does not appear m public, such person or police- 
officer shall, before entering such apartment, give notice to 
9 Uch woman that she is at liberty to withdraw and shall afford 
her every reasonable facility for witlidrawmg and may then 
break open the apartment and enter it 

XI* A Police officer entering into a buiKling tor the purpose of ar- 
resting suspected persons will not be liable for trespass— C/arAs v Bro- 
Undra Htshore, 36 Cal 433 

49. Any police officer or other person authorised to make 

Power to break open ail arrest may break open any outer and 
ooorsandwindjwsfor , • r t 

purposes ol liberation inner door or window of any house or 

place m order to liberate himself or any other person who. having 
lawfully entered for tlic purpose of making an arrest, isjictamcd 
therein • 

60. The person arrested shall not be 
'subji^ctod to inori astrauit than is ncccs- 
sary to pre\cnt his escape 

For punishment foi unnetes-nrj rcstniiit see see 2.0, I P C 

61. Whencicr .1 person is aiiisUd In n pohee offiar under 

S-arch of arre ted ^ wamnt whuh dots not proxidc for the 
P«r$ons taking of bill or umU r .1 warrant which 

proiides for the taking of bail hut tin j«.p.()n am ti-d cannot 
funiiah bail, and 
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whenever n person is arrested without warrant or by a 
private person under a warrant and cannot legally be admitted 
to bail or is unable to furnish bail 

the officer making the arrest or when the arrest is made 
by a private person the police officer to whom he makes over 
the person arrested may search such person and place in safe 
custody all articles other than necessary wearmg apparel found 
upon him 

62 Whene\eritisneccssary tocauscawoman tobcsearched 
Mode of search ng search shall be made by another 

woman with strict regard to decency 

53 The officer or other person making any arrest under 
Power to se ze Code may take from the person 

offensive weapons arrested any offensue weapons which he 
has about his person and shall deliver all weapons so taken 
to the Court or officer before which or whom the officer or person 
making the arrest is required by this Code to produce the person 
|arrestcd 

B '—Arrest wtthout Warrant 
Wh=n police mey 

arrest without war out an order from a Magistrate and with 
out a warrant arrest — 

first any person who has been concerned in any cognizable 
offence 05 against whom a reasonable complaint has 
been made or credible information has been received 
or a reasonable suspicion exists of his having been so 
concerned 

t secondty %ny person having m hta possession without 
1 lawful excuse the burden of proving which excuse 

shall lie OT such person anv implement of house 
' breaking 

thirdly any person who has been proclaimed as an offender 
cither under th s Code or bj order of the Local Gov- 
ernment 
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/ fourthly, any person in ^vhcsc possession anything is found 
nliicli may reasonably be suspected to be stolen 
property, and who may reasonably be suspected of 
havuig committed an offence with rcfcience to uch 
thmg , 

fifthly, any person who obstrucb a police officer while 
m the execution of his duty or who has escaped, 
or attempts to escape, from lawful custodj 
sixthly any person reasonably suspected of being a de eiter 
from Her Majesty s Army or Navy or of belonging 
to Her Majesty’s Indian Marme Service and bemg 
illegally absent from that service , 
seventhly, any person who has been concerned m or agamst 
whom a reasonable complaint has been made or 
credible mformation has been received or a reasonable 
su.9picion exists of Ins having been concerned in 
any act committed at any place out of British India, 
which, if committed in British India, would have 
been punishable as an offence and for which he is, 
under any law relating to extradition or under the 
Fugitive Offenders Act, l88i, or otherwise liable to 
be apprehended or detained in custody in British 
India , 

eighthly, any released convict committing a breach of any 
rule made under section 565 sub-scction (3) , and 
ninthly, any person for uJiose arrest a requisition has been 
received from another police officer provided that the 
requisition specifies the person to be arresUd and the 
offence or other caiist for tihich llu arrist is to be made 
and It appears therefrom that the person tughi latfuU^ 
be arrested leithout a tcarrani by ttu officer uho issued 
the requisition 

(3) Tins section ajiplics* also to thv ix>h i m tjjc town of 

Calcutta 

Change —In the fourth clause the word -uil ha» l>ccn substitute 1 lor 
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the worl or and the ninth clause has been ne\vly added by the Criminal 
Procedure Code Amendment Act XVIIl of 1923 For reasons see 
beloiv 

tl3 Any Police officer — ^Village Chot^kidars are not Police officers 
within the meaning of this section — Kalni \ Kalu Chowhidir 27 Cal 
366 Emp V Kallu 3 Ml 60 Balat\ Emp 35 Cal 361 Puma Chandra 
V llachanali 41 Cal 17 

The words my police officer show that where a warrant has been 
issued for the arrest of certain culpnts on a chiige oi a cognizable oHence 
any police-officer even though he is not entrusted with the execution of 
such warrant and his not got the warrant with him will be justified under 
this section in mihmg the artest^i?a<wa Mndah v Emp 40 Mad 1028 
18 Cr T ] 709 

^Vhere a complaint has been made against any person in respect of a 
cognizahle offence my police officer may arrest 3 im ivithout warrant even 
though the Police officer he not m his uniform— v Emp 31 
A L ] 701 

XX4 Power of arrest — ^Tbe words may arrest «how that the power 
of arrest is discretionary A Pohee officer is not always bound to arrest 
for cognizable offences If a complaint of such an offence is made to 
him he ought if there be eircumstmces in the case which lead him to 
suspect the information to refrain from arresting persons of respectable 
position and to leave the complainant to go to a Magistrate and convince 
him that the info matinn justifies the serious step of the issu^ of a warrant 
of arrest — 0 C v Irappa Batonlal 79^ 

The powers under this section must Iw cxutiously used This section 
gives wide powers to a Police officer to make an arrest without an order 
from the Magistrate and without warrant only in certain circumstances 
limited by the provisions contained in this section and it is necessary in 
exercising such large powers to b* cautious and circumspect — In re Cham 
Chan Ira 44 Cal 76 20C W N 1233 

Power to detain — \nthoiity given to arrest under this section im 
phes authority to detain — Q E v Itamchandra Ratanlal 2-0 But 
when tert-iMi persons were arrested under section 34 Cr P Code on sus 
picion of haling been concerned m a dacoity, and afterwards the investi 
gating pohce-offi-cr reported to the ^lagistrate that there was no sufficient 
evidence upon which to charge those persons witli participation in the 
dacoity the Magistrate ought to discharge the se persons and ought not 
to detain tbtm in order that the police might institute proceedings under 

see no If the police behese that those persons were halitual thieves 

or robbers they ought to re arre&t them under section 55 —Emp v Rahu 
43 All 186 18 A L J 1114 
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Punishment — A pohce officer arresting a person unjustifiably 
or otherwise than on a reasonable ground is guilty of an offence under 
«*c 2JO I p Coje 

A person causing obstrnetton to a Police officer making an arrest 

under this section is guilty of an offence under section 2 5 I P C 

Jlalm Mitdah \ Emfi 40 Mad lo’S Gopal Suigh v K C 36 AU G 
tifi Clause (i) — Reasonable complaint or suspicion, credible in- 
formation — ^^hat IS a reasonable complaint or suspicion must depend 
on the circumstances of each particular case but it must be at least 
founded on some definite fact tending to throw suspicion oa the persons 
arre-jted and not a mere 'ague surmise or information Still less have 
the police anj power to arrest persons as they sometimes appear to do 
merely on the chance of something being hereafter proved against them-— 
7M R 3 

A general defimtion of what constitutes reasonableness in a complaint 
or Suspicion and credibility of information cannot be given Roth must 
depend upon the existence of tangible legal evidence w thin the cognisance 
of the Police officer and he must Judge whether the evidence is sufficient 
to establish the reasonableness and credibilitv of the charge information 
or suspicion— J7rg and Ord N IV P Sec 10 para 3C6 (8) Subodh v 
Es Si Cal 319 29C W N 98 sfiCr L J 625 
If a Magistrate after taking tbe atatemervt of the complainant res- 
pecting an offence under section 406 I P Code issues a warrant for the 
arrest of the accused there is a reasonable complaint of the accused 
being concerned m a cognizable offence consequently a constable ivho 
arrests the accused without a warrant is justified m doing so under this 
section— Alay Muhammad V Emp 22 Cr L J 758 (All ) If a m arrant 
of arrest is issued against the accused on a charge of cognizable offence 
by the Police of any other province it amounts to a credible information 
that the accused has committed a cognizable offence — Gopal Singh \ 
I'ntP 36 AH 6 1 1 A L J 957 

Mhere a complaint of a cognizable offence was m'de to the Magis- 
trate Mho recorded it under section 200 and directed the police to make 
an investigation and send a report and the police after making the m 
vestigation arrested three pefsoni it was held that the complaint recorded 
under sec 200 was a credible information upon "Inch the pohce were 
entitled to 'rrost under tins section e'en though the Magistrate had not 
bsued process against the accused— !?»»/• ' litcla fthi at -» Pat 3”9 
4 P L T 521 24 Cr 1 J 375 The police can make m arrest under 
this section on a complaint ol * cognisable oflenee made before them — 
^tahadeo v Ln p 21 A L J 79* 25 Cr I J 63- 

117. Cause (4) — ' formal complaint nee^l not be made m order , 
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to authorise a police officer to arrest under tbis clause anj person found 
with stolen property — Queen v Gowree Stngh 8 W R 28 

The possession of stolen property must be recent and exclusive— Iticf 
The word and has been substituted for ‘or ' Under the old law as 
it stood before i9-’3 a police officer could arrest any person m whose 
possession anything was found which might reasonably be suspected to 
be stolen property even though he might come in possession of that pro- 
perty innocently The effect of the amendment is that the mere possession 
of stolen property will not empower a pohoc officer to arrest the person 
in possession of it but the person must also be reasonably suspected oi 
having committed an offence in respect of the thing See the Legislatiie 
Assemb'y Debates, j6th January, 1923 page 1154 

J17A Clause (5) — Obstruction to police-officer — Where a police 
constable, after questioning a person carrying bundles of cloth under his 
arms (suspecting the cloth to be stolen) and receiving unsatisfactory 
replies, took hold of the pieces of cloth m order to inspect them, but the 
latter refused to allow the officer to inspect the cloth and scuffled with 
him, aftei which the police-officer arrested him AeW that the person was 
legally anested under the fifth clause of this section, for obstructing a 
police officer while acting in the execution of his duty— B/iaieoo v Mulji, 
12 Bom 377. 

js8. Clause (7) --‘Offence commUlcd ,out of India —By 

virtue of this clause the ruling in 19 Bom 72 is no longer good law This 
clause authorises the police in British India to arrest vfithont watxant 
a British subject committing outside Bntish India any of the offences 
enumerated in the first Schedule of the Extradition Act — Emp v //use»«- 
ally, 7 Bom L R 463 

An arrest In Bntish India by a police of the Native State of a person 

suspected to have committed an offeocc in tlie Native State fs illegal 

Emperor v Debi, 29 AH 377 

The wording of this clause indicates that the airesting Police-officer 
has to exercise bis own judgment and form his own opinion as to whether 
he should or should not act, and to enable him to do so he must have the 
necessary facts before him A bare assertion of the commission of an 
offence docs not amount to a reasonable suspicion or a credible infor- 
mation, on the basis of which an arrest can be made unde' this clause 
If there is a credible informatioa of the issue of a warrant by the 

Toreign State, that would justify nn action under this section Subad/i v. 

Emp . 52 Cal 319 29 C AV. N 98 40 C L J 489 

The expression ‘ liable to he apprehended ' etc contemplates cases in 
which there is a pf«e«niabihty to apprehension or detention in custody 
in British India under the laws of extradition or the Fugitive Oflenders 
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Act or any other law and cases in which tWre maybe liability in 
future for apprehension or detention The issue of some sort of process 
under the law would create such a liability though the process may not 
hai e ami ed and is not available for execution— 76id 

1*9 Clause (9)— The first two lines of this clause have been added 
on the recommendation of the Select Committee In 1916 and the latter 
portion on the recommendation of the Joint Committee in 1922 As 
regards the first two lines the Select Committee of 1916 observed The 
Committee are of opinion that an amendment is required in section 54 
to meet the case of a requisition from a police officer to arrest a man at 
a distance e think it is clear that there should be power for an investi 
gating ofBcer to require by telegram the arrest of a person who may 
perhaps have absconded from the place where the investigation was 
taking place e therefore propose to add a clause at the end of section 
54 ’ As regards the rest of the clause the Joint Committee (1922) added 
^Ve agree with those critics who desire that some safeguard should be 
provided and wo have therefore proposed to lay down that the requisition 
should reveal the oSence or other cause for which the arrest is to be made 
so that the arresting officer can satisfy himself that the arrest could lawfully 
have been made without warrant bv the officer issuing the requisition 
Before the ninth clause was added it was held that the reasonable 
suspicion aud credible information m this section must be based upon 
definite facts which the Police officer roust consider /or Uimstlf before he 
could act under this section He could not delegate his discretion or take 
shelter under another person s belief or judgment Any other interpreta 
tion of these words would tend to dimmish the sense of responsibility of 
the officers concerned and to make the exercise of their powers danger 
ous Thus where a Police-officer arrested the accused on receipt of a 
Jetter written by an inspector of Police in which it was stated that the 
accused committed offences under secs 409 and 420 I P C and it ap- 
peared that the officer effecting the arrest relied solely on the aforessid 
letter and had no personal knowledge of the facts of the case it was held 
that the arrest of the accusel wras not proper — In re Chant Chandra 
■44 Cal 76 This ruling is no longer correct in view of this new clau'C 
130 Arrest without warrant under Special Acts — Arrest of a person 
in possession of a contraband salt (See 24 Madras Act \ II of 1864 Sec ^ 
of Madras Act I of 18S7) carrjing arms under suspicious circumstances 
(Sec 12 Arms Act \I of 187S) Gambling in open streets (Sec 13 of 
Act III of 1S67) committing offences under tl e Railwajs Act (See 13 
RaiVaj-s Act) Cantonments \ct (Sec 15 of \ct \III of ) the 
Criminal Tribes Act ('^s •’o and ■'6 of \ct \\\ II of 1S71) Emigra 
tion Act (VX! of 18S3 See i’) Ind in Explosu-cs \ct (I\ of iS'-j «ec f 
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13) Forest \ct (Act VII of 1878 Sec G3) Euiopean Vagranc> Act 
(Act IX of 1&74 Sec Assam labour and EtmRraUon Act (VI of 

igoi section 195) Bengal Excise Vet (VII of 1878 secs 40 and 41} 
Cruelty to Animals Act (Bengal Act HI of 1869 section i) Punjab Mum 
cipal Act (XX of 1891 secs 18 83) Bombay Gambling Act (IV of 18O7 
sec i-’A) Rangoon Tramxsmvs Act (XXII of 1883 sec 19) 

65. ( 1 ) Any officer m charge of a 
bondsf* habiTu^a^l police «tation may, in like manner arrest 
robbers, etc qj. cause to be arre ted — 

(fl) any person found taking precautions to conceal his 
presence within the limits of ‘>uch station under 
circumstances which afford reason to beliete that he 
IS taking such precautions with a view to committing 
a cognizable offence , or 

(6) any person within the limits of such tation who has 
no 0 tensiblc means of subsistence or who cannot 
give a satisfactory account of himself , or 
(c) any person who is by repute an habitual robber htusc- 
breaker or thief or an habitual receiver of stolen 
property knowing it to be stolen or who by repute 
habitually commits extortion or in order to the 
committing of extortion habitually puts or attempts 
to put persons in fear of injury 

( 2 ) This section applies also to the police in the toivn of 
Calcutta 

121 Object of section — ^The powers with ubich officers in charge 
of police stations ha\e been armed under the Code for the purpose of 
restraining bad characters are exceptional powers They provide very 
strong remedies and should ne\cr be put m force without the greatest 
deliberat on and except upon convincing evidence This section was 
intended for the suppression of habituil bad characters whom an officer in 
charge of a Police station snddenly finds within his jurisdiction or about 
whom he has good cause to fear that they will commit senousha rm before 
there is time to applv to the nearest Magistrite empowered to deal wnth 
the case under sec 112 — In re Dautat Sii^ 14 All 4S 

122 Illegal arrest — \ person aga nst whom proceedings under 
Chapter Mil were held b> the High Court to be illegal avas re arrested 
under this section after giving him ostrnsitic rclea'ic It was 1 cld that 
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th» re arrest was illegal and an unHwIul e\ercise of authority as it was 
an attempt in another way to do what had been declared by the High 
Court to be illegal — 1883 AWN '•*3 Similarly where the Sessions 
Judge has passed orders for the immediate release of an accused person who 
had been prosecuted for dacoity the action of a Police olT cer or a Magis 
trate in re arresting him under this section and subsequently taking pro 
ceed ngs against him is a grave irregularity and wholly without junsdic 
tion — Emp V RIaxku 41 All 483 17 A L J 458 20 Cr L J 381 

In order to justify an arrest under clause (c) of this section the prosecu 
tion anil have to prove that the man was reputed to be a habitual robber 
or house breaker etc it is illegal to arrest a jJerson meiely on the ground 
that the police had reason to suspect that he was concerned in several 
offences — Appasami v King Emp 47 Mai 442(443) 46 M L J 447 
25 Cr L J 563 

123 Section applies to Cafentta Pohee — This section is expressly 
made applicable to the Police of Calcutta Therefore an officer in charge 
of a Police-station in Calcutta may arrest a person although there is no 
declaration by Government declaring a thana or police station in Calcutta 
to be a pobce station within the meaning of this Code— rmp v Madha 
DhoU 3r Cal 557 

124 Bail —When the Police arrest under this section they are 
bound to give the person arresteil the option of bail and the bond should 
not be excessive but in accordance with tl c position m life occupied by 
the person arrested — In re Daulal Sttigh 14 All 45 

Its Clause (a) — llabilual gambler —Only the persons enumer- 
ated here can be arrested under this section Persons who are suspected 
of earning their livelihood by unlawful gambling arc not liable to arrest 
by the Police The proper course is to proceed under sec ri2 of the 

Code — King Fmp v Kyaw Dun 3L B R 94 3 Cr L J ”0 

126 Sections 55 end ijo — ^This section is in lependent of Chapter 
VIII of this Code although proceedings under that Chapter might follow 
on arrest under tlv3 section as a natural sequence A police-officer can 
therefore arrest or cause to be arrested watho it a warrant or an order of 
a Magistrate any person who is bj repute a robber house -1 reaker or thief 
or otherwise corocs under section no of the Code — Aepaf v Emperor 
35 AU 407 14 Cr L J 618 11 A L J 59O 

56 (i) Wien anj officer m charge of "» police-station 

Procedure when or any poltce officer n ahmo an tmesUga 

w thout warrant ofTiCcr siibonlinatc to him to arrest with 
out a warrant (otherwise than in Ins presence) anj pi 
CR 6 
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who may lawfully be arrested without a warrant, he shall de- 
liver to the officer required to make the arrest an order 
in writing specifying the person to be arrested and the offence 
or other cause for which the arrest is to be made 

The officer so required shall before making the arrest notify 
to the person to be arrested the substance of the order and, tf so re- 
quired by such person shall show him the order 

(2) This section applies also to the police m the toivn 
of Calcutta 

Change — The italicised words have been added by sec ii of the 
Criminal Procedure Code Amendment Act (XVIII of 1923) 

We consider that a Police officer mabtog an investigation should 
no less than an officer in charge of a police station have power to depute 
a subordinate to effect an arrest under the provisions of section 56 (i) 
and we propose an amendment 10 this subsection accordingly ‘—Jleport 
of Select Commillee of 1916 

The second para of subsection (i^ did not exist in the Bills of 1914 or 
igax, but was added on the motion of Mr Bangachanar during the debate 
in the Assembly See Legtilalxve Assemlly Deiates, January 17, 1923, 
page 1186 

127 "Officef subordinate' —A ehowhdar is an officer subordinate 
to an office? in charge of a police station — Bahtbalv Emp 10 C W N. 
287 Umrao v Emp 26 Cr L J 795 

128 In his presence —If the arrest is made in the presence of the 
officer In charge of the Police station the arrest is virtually made by him. 

and no order in imting is necessary . a verbal order js sufficient Quetn 

V Shaikh Emeo ii W R ao 

129 Order In writing — Tlie order m writing is an authority to a 
subordinate officer to mahe an arrest which the snpenor Police officer 

if present could himself malcc on hts own responsibility Q E v Easanl 

Lai, 27 Cal 320 The mere writing of the name of the subordinate on 
the back of the warrant and the signing of that endorsement bythe officer 
in charge of the station does not constitute the warrant an order in writing 
But adding the words ‘ arrest the person within named and for the offence 
within stated" would make it a valid order In imting— O r v Dalti 
18 All 246 

Section 80 of the Code applies only to warrants and not to orders in 
irntlng mentioned m this section therefore it was held that a subordinate 
officer making an arrest under an order in writing was not bound to notify 
to the person arrested the authority for and the cause of his arrest— (> £. 
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V BasanI Lai 27 Cal 320 (323) This la no longer good law because 
the new second para of subsection (i) 00 v expressly makes it ohh^aloty 
on the subordinate officer to notify to the person anestel the substarce 
of the order m wnting and to show him the order if called upon to do so 

The subordinate officer making the arrest is not bound to show the 
accused the order gii en by the officer m c} aige oi tl e pohee station unless 
he IS asked to produce the order — Vmraov Et p •’dCr L J 705 

130 Warrant by a Magistrate — TIic issuing of a warrant by a Magis 
trate for the arrest of a person does not exclude the jurisdiction of the 
officer m charge of the Police station and prevent him from tssmng the 
order under this section It might be different if the hfagistrate has de 
cided that no warrant should issue and that summons onlj should issue — 
Q E V D/tltp t8 All 246 

67 (r) UTien any person, who m the presence of a 

Rtfusal to give name policc officer has committed or has been 
*nd residence accused Of committing a non cogniaible 

offence, refuses on demand of such officer to gne Ins name 
residence or gives a name or residence winch such officer 
has reason to believe to be fabe he may bo arrested by 
such officer in order that his name or residence may be 
*^certained 

(2) When the true name and residence of such person have 
been ascertained he shall be released on his executing a bond, 
"ith or Without sureties, to appear before a Magistrate if so 

required 

Provided that if such person is not resident in British India 
the bond shall be secured by a suioty or sureties resident m 
British India 

(3) Should the true name and icsidcncc of such person 
Rot be ascertained within twenty four liourb from the time 
cf arrest or should he fail to execute tin. lond or itsonquircd 
to furnish sufficient sureties he shall forthwith bo fonvarded to 
the nearest ^lagistrate having jurisdiction 

‘31 Refusal to giTc name and ■ddreii police constable asked 
* roan not to create an> disturbance on tl e putl c roi J Upon tl e rnao a 
'^^climag to do so tl C constal Jc clemai Jed ] h narnr and address VI ich 
*erc not given Tbco lie constable anrsted an I dragged I m to the 
cUowky and detained llni llere till lU nine an I a Mrrts were 
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ascertained It was held that the constable had lawfully exercised the 
powers conferred by this section — Lmp v Goolab liastil 5 Bom L R 597 
Where two police officers arrested without warrant a person who 
was drunk and creating disturbance in a public street and confined him 
in the police station though one of them knew hts name and address held 
that the police oRicers action was not justified under this section — Gopal 
Natdiiv King Emp 46 Mad 605 6-5 (T B) 44 M L J 655 24 Cr 

L J 599 

68 A police officer may, for the purpose of arresting 
Pursuit of 0fl.nd=™ ftny person whom he 

into other junsdte- is authonzed to arrest under this Chapter, 
pursue such person into any place in 

British India 

132 Pursuit in foreign territory — ^The Police may m hot pttrsvtt 
follow an offender into an independent Native State , if they arrest him 
there, they must take him at once to the nearest Police authority of that 
State , if not in hot pursuit they should ordinarily apply to the nearest 
Police authorities of the State and request them to effect the arrest of 
the fugitive — C P Pol Man p 170 


69 (i) Any private person 
Arrest by pii- may arrest <my 
rate persons person who, m 
his view, commits a non bail- 
able and cognizable offence, or 
who Ins been proclaimed as an 

offender , 

and shall, without unncccs- 
Procedure on sary delay, make 
such arrest oter any person 
so arrested to a police-officer, 
or m the absence of a police- 
officer, take such person to the 
nearest police station 


59 (i) Any private per- 

Arrestbypri. son may arrest 
Tate persons ^ 

Procedure on ^fny pcison who. 
such arrest v, 

in his View, com- 

n’ds a non-bailablo and 
cognizable offence or any pro- 
claimed offender, and without 
unnecessary delay, shall make 
over any person so arrested 
to a police-officer, or, m the 
absence of a police-officer, 
take such person or cause him 
to be tahen in custody to the 
nearest pohcc-station 


(2) H there u, reason to believe that such person comes mtde 
the provKions of section 54. a pohoi-officer shall re arrest him 

(3) If there is reason to believe that ho has commuter 
a non cognizable offence, and lie refusra on the flemanrl of ( 
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police-officer to give his name and residence, or gives a name 
or residence which such officer has reason to believe to be false, 
he shall be dealt with under the provosions of section 57. If 
there is no sufficient reason to believe that he has committed 
any offence, he shall be at once released 

Change —Subsection (i) hns been re drafted by sec ta of the Criminal 
Procedure Code Amendment Act (WIH of igaj), but the actual amend- 
ment made in the subsection is the addition of the words "or cause him to 
be taken m custodi " This amendment gives effect to the ruling in 29 
All 575 ated below 

133 Principle —The principle of this section is that "for the sake 
of preservation of the peace, any individual who secs it broken may res- 
train the liberty of him whom he sees breaking it, so long as his conduct 
shows that the public peace is likelj to be endangered by his acts ” — ftr 
Parke D m Timothy v Smson. {1835) 4 L J E* 8^ Thus, if a person 
IS drunken and disorderly and is committing assaults on others, so that 
his conduct is at that time a grave danger to the public, he may be 
nghtly arrested under this section by a private citizen— 7« 

44 Mad 013 . 31 Cr L.. J 412 

*34 Scope of Section*— The intention of tins section is to prevent 
arrest by a private person on mere suspicion or information, and the 
power of arrest by such person is restricted only to non bailable and cog- 
tenable offences committed m kis presence, and to a procKimcd nflender— 
0 E V. Ptf/adw, XI Mad 480 The words "in his view • mean bn his pre- 
sence' or ‘within his sight' and not ‘m his opinion ' The Legislature did not 
intend to give a private person authority to arrest an offender, if upon 
information received or from other circumstances appearing Iwfore him 
he li of opinion that an offence has been committed — Goktil v iTuip , 
7 P L. T. O5 : 26 Cr L J. 1462 'AIR (*926) P-^t- 33 

Tim section enables a private person to arrest an accused for committing 

the atr/meiij of a non-bailablc and cognisaWc offence (e g abetment of the 

offence of extortion ) — liagliiinalh y K C.SP 1- J t*9’ 1 P L T. 60. 

The arrest by a private fVTsm authorised only m case the offence 
13 committttl »« the presence of such person ; therefore an arrest by a pri- 
vate person would be illegal if it is made after the offence (which is not 
a continuing one) has been completed f-cf«fe such person comes op and 
makes the arrest-Ro/j. v Cmp. 35 Cal 361 Where a private pervon 
whose bullcKk was lost tracevi tliclmtlock to the house of the tluef arrested 
h>m and mvlc lum ov’er to tlie police thsnkidir. krU that the arrest was 
ant huful ns the offence of theft was not eommiUcl m the pre>vnce of the 

Pmaie person arresting the tlm!-K. £ s. 7 Mn. 2, All 366 A pmate 
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person has no power to arrest an accnscd who Is running away after com 
rajtting murder where the murder did not take place in the presence of 
such person — itawalv Emp 1922 P L. R 19=23 Cr L J 3 

135 Make OTcr to a pokce oCBc“r — A village Chowludar (Kalat 
V Kalti Ckowhtdar 27 Cal 366 Pitma Chandra v Hachanah 41 Cal 17 
17 C W N 978) or a village Talayan ora village Toti ((? v Dojjfgan 
5 Jlad 32) IS not a Police officer to whom the arrested person may bo made 
over But under the present amendment the arrested person may be made 
over to the Chowkidar etc so that the Chowkidar may take such person to 
the nearest police station 

Take such person to the Police-staUon — It is not the intention 
of the Legislature that the person making the arrest should be bound 
himself to take the arrested person to the police station — Emp v 
Parnddhan St"g ag All 575 Q E v Potadii ii Mad 480 See also 
Kxng E>np v Jokrx 23 All 266 The directions are sufficiently complied 
with if the person arresting the accused /or\vards him in charge ot s 
servant or a village servant — Ibtd This is now made clear by the addition 
of the words or cause lum to be taken 

60 A police officer makuig an arrest without warrant shall, 
Person arrested to be without unnecessary delay and subject 
teSV *'= provisions iiereu, contameil as to 

charge of police-station bail, take Or send the person arrested 
before a Magistrate havmg jurisdiction m the case, or before the 
officer in charge of a police station 

13d Send the person — On a police officer arresting a person the 
prisoner should not be kept m confinement in any place which the officer 
might select, but should be sent immediately to the police station and be 
placed in the custody of the officer m charge of the station who 13 the 

person entrusted by the Act with the conduct of the enquiry Q \ Tartnee 

7 W R 3 

Report to the Magistral' — Where a policeman arrested a thief but 
being himself unable to send or take the accused to a Ma'-istrate made 
a report upon which the Magistrate issued a warrant it was held under 
the circumstances that the accused was legally brought before the Magis 
trate — Reg v Mahipya 5 B II C R 99 

61 No pohcc-offlccr sInU detain in custody a person arrested 
'O'- “ 'wscr period ll.an 
twenty.feur hours under Til the circurostarices of the case is 
reasonable, and such penod shall not, m the absence of a special 
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order of a Magistrjite under section 167 exceed twenty four 
hours exclusive of the time necessary lor the journey from the 
place of arrest to the Magistrate s Court 

137 Object of section —The intention of the Legislature having 
regard to this section and section 167 is that an accused person should be 
brought before a Magistrate competent to try or commit ivith as little 
delay as possible — Q £ v Lngadti 11 Mad 08 Pomtusamt v Qieen 6 
Mad 69 Hartnira v Lmb 36 Cal x66 In re Nagendra Nath 51 Cal 402 
(4*2) 38 C L J 388 The precautions laid down in sections 60 and 61 
seem to be designed to secure that within not more than 24 hours some 
Magistrate shall have seisin of what is going on and some knowledge 
of the nature of the charges against the accused however incomplete 
the information may be — Dwarkadas v Ainbalal 28 C W N 850 
23 Cr L J 1203 

438 Oetenttsn m custody — Where the accused were not allowed 
to leave the tbaaa or to go to their homes held that they were detained 
*n custody withm the meaning of this section and the mere fact of there 
hot being a special guard over them would not alter the nature of their 
position— V Dasooram 19 W R 36 

*39 Period of detention —In no case is a Police officer justified in 
detaining a person for a single hour m excess of 24 hours without bringing 
him before a Magistrate except upon some rcxsonable ground justified 
by all the circumstances of the case — 6 R 88 Even if a person be 
rightly arrested it does not rest with the police officer to keep the prisoner 
In custody where and as long as he pleases Under no circumstances 
can he be detained without the special order of a Alagistrate under sec 
167 for more than 24 hours Unless the spocnl order has been obtained, 
the prisoner must either be discharged or sent on to the Magistrate and 
any longer detention is absolutely unlawful — Q \ Tartnee 7 R 3 

The provisions of this section arc imperative and where a police officer 
Is charged with having detained prisoners for more than 24 hours without 
the special order of a Magistrate it is not neccssarj for the Crown to prove 
that the police officer detained them with a guiltj knowledge— O i««h v 
ilaiooraiu tg W R 3G 

The dctcntiort mentioned in this section means continuous detention 
Tins section docs not appl) to cases where there has not been a continuous 
detention for more than 24 hours The law docs not mean that the number 
of hours during which an aecusetl person « detuned at a thana u to lx 
lidded up irrespective of circumstances Thus where the accused person 
was brought to the thana at 3 o clock in the afternoon and was allowed to 
go (to get bail) at noon the next dx) and was not a pn»oner la the 
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till his return on the morning of the next dny and tlicn he m is sent up to the 
sudder station by the evening held that although flie period of detention 
exceeded 24 hours there was no conltnuous detention for more than 24 
hours and that the detention was not iU^;al — In re Indrobeer iW R 5 
Time occupied in journey — The time occupied in. journey to the Magis 
trate is not to be counted in the 24 honrs but tt is the duty of the Magistrate 
to see that the time so occupied is reasonable with reference to the 
distance to be travelled and other local considerations — Ratanlal 22 

62 Officers in charge of police-stations shall report 
Police to report to the District Magistrate, or, if he so 

apprehentions directs to the Sub divisional Magistrate, 

the cases of all persons arrested without warrant, within the 
limits of their respective stations, whether such persons have 
been admitted to bail or otherwise 

Failure to report on the part of the police officer is punishable under 
section 217 I P Code 

63 No person wlio lias been arrested by a police officer 
Dlich.rf.olptrion shill bo discharged wept on Ins oivn 

apprehended bond or On bail, or under the special 

order of a Magistrate 

64 When any offence k committed m the presence of a 
Offence committed In Magistrate "ithui the local limits of his 

MagUtrates presence. he may himself arrest or 

order anv person to arrest the offender, and may thereupon, 
subject to the provisions herein contained as to bail, commit 
the offender to cu>,tody 

140 Secs 64 and 556 —Although this section gives to a Magistrate 
authonty to arrest v person committing an offence m his presence jet 
It IS clearly not intended to trench upon the general prmciplc embodied 
m Sec 556 of this Code that no Judge or Magistrate shall Iry a case m 
which he IS personally interested Therefore, where a Magistrate while 
travelling in a railway carnage requested the accused who were his fellow 
passengers to desist from smoking and on tbcir contemptuously refusinc 
to do so arrested and subsequently tned and convicted them it was held 
that the Magistrate was legally and inorvU> disqualified from exercising 

his judicial functions in relation to the offence imputed— r v Venkaiia 

Ratanlal 339 
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65 Any Magstrate may at any time arrest or direct 

Arrest by or m pre arrest m his presence \vithm the 

sue of Magistrate local limits of his jurisdiction of any 

person for uliose arrest he is competent at the tune and m the 
circumstances to issue a warrant 

*4* Arrest under Bombay Gambling Act — Under the I rovis ons 
otsec 6 of the Bombay Gambling Act I\ of 1887 a frst class Mag strate 
power to guc authority under 1 special warrant to a Police ofBcer 
to make an arrest and search those provisions must be read subject to the 
provisions of secs 6j and 105 of this Code that is the Legislature must 
presumed to have intended that the Mag strate should have auti onty 
to make the arrest and search himself if necessary — Fmp v Ferita td 31 
Bom 438 g Bom L R 605 6 Cr L J 60 

66 If a person in lawful custody escapes or is rescued 
Power, on escape, to the person from whose custody he 

sue and retake escaped or was rescued may immediately 
pursue and arrest him m any place in British India 

67 The provisions of sections 47, 48 and 49 sliall apply 

Provuioniof sections to arrests under section 06 although the 
47 i 48 and 49 to apply • t 1. » 

to arrestundersettion Person making anj such arnst is not 
acting under a warrant and is not a police 
officer havmg authority to arrest 


CHAPTER VI 

or Processes to compel Api larancc 
A — Summons 

66 (r) Every summons issued by a Court under (I is Code 

f«moI summons signed 

and scaled hy the presiding officer of such 
t^ourt or b> such other officer as the High Court maj from time 
*0 time by rule direct 

(2) Such summons shall lx served by 1 police -ofncir or 
Summons by whom subject to siirli ruKs as tli Loral Govern 
**^’*'' mint maj pn-scnlx m this Ulnlf bv an 

offiair of the Court issumg »i or other puhhc sirvont • 
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(3) This section applies to the police in the to^v■ns of Calcutta 
and Bombay 

Scope — The corresponding sections in the Code o£ 1872 (secs 152 
and 15^) were limited to service of summons against an accused person 
only The scope has now been enlaiged This is the only {section which 
provides for the issue of a suminons under this Code and a snm>iiows io an 
assessor must comply i ith the terms of this section — i C N cxvi 

142 Application for summons — Duty of Court — When an applica 
tion IS made for a process to compel the appearance of witnesses it is the 
duty of the Court to pass an order cither granting the prayer or refusing it 
To make a mere order directing the petition to be filed is to leave the matter 
open and is improper — Bkomar v Digai ibar 6 C W N 548 

143 Form and Contents — A summons should be clear and specific 
in its terms as to the title of the Court the place at which and the day 
and the time of the day when the attendance of the person summoned 
IS required and it should go on to say that such person is not to leave 
the Court without permission and if the case m which he has been sum 
moned is adjourned without ascertaining the date of the adjournment 
If these formalities are not duly observed aconviction fornon attendance 
in obedience to the summons cannot be sustained — E> tpress v Bam Saran 
5 All 7 

here a defendant was summoned to appear before a Magistrate on 
*i certain date but the summons did not specify the place at which he 
was to appear it was held (hat (he Magistrate was not competent to dis 
pose of the case ex parte on fnilurc of the person to appear before the Magis 
trate — 7M H C R App 43 See I Weir 100 

A summons should contain the name of the father of the person sum 
moned his caste or tribe and his res dcncc so as to place his identity beyond 
all doubt — Sec Punj Ctr Vol If p 151 In a process issued against 
a person residing in a large town the descnption should contain not merely 
the name and father s name of the person to whom the process is addressed 
and the name only of the town jn whicli such person resides but should give 
such further particulars regarding the section or street of the town in which 
such person resides as can be ascertained and wilt fauhtate his identifica 
tion — Cal C Jl S. C O Ch z Rule 19 

Signing — Signing not full name but by initials is only an 
irrcgnUnt> and does not aRect the validity of the proceedings — Sec 537 
llluslration (under the old law) The illustration to Sec 537 1 as now been 
omitted by the 19 3 Amendment Act butthclaw docs not seem to ha\e 
jjecQ cliatiged See also Q C \ Jaikt Prasad 8 AU "93 and Banks 
Dehar* v *Cmp 3 P L J 4«)3 i9Cr L J 747 



Sec 69 ] THE CODE or cm^nal procedure 


91 


Sealed — A summons nhich is not seated is not valid in Haw and 
therefore disobedience to a summons not sealed is not an offence — i \\ eir 
xoo , In re Abdul Rahxm 37 M L J 588 21 Cr L J 800 

By whom served — Under danse (2) ot section 68 of the Cnminat 
Procedure Code the Lieutenant Governor of Bengal has declared that 
the processes issued under that Act shall be served by peons appointed 
under the rules framed bj the High Court nnder Sec 22 of the Court 
FeesAct\IIof i8<o I ide hiotiBcation Government of Bengal the nth 
May 1883 Calcutta Gazelle 23rd May 1883 page 426 Similar orders 
were passed by the Chief Commissioner of Assam see -drsflin Ga ette 23rd 
June 1883 page 2qo 

89 ( 2 ) The summons shall if practicable be scnctl per- 

. . somlly on the person summoned by deh 

Summons how suTtd ^ ^ , 

vermg or tendermg to him one of the 
duplicates of the summons 

(2) Everj person on whom a summons is so served shall, 
S gnature 0! receipt if SO required by the sen mg officer, sign 

foriummons ^ a receipt therefor on tJie back of the other 

duplicate 

( 3 ) Service of a summons on an incorporated company or 
other body corporate may be effected by serving it on the sccre 
tary local manager or other principal officer of the corporation, 
or Dy registered post letter addressed to the chief officer of the 
corporation in British India In such case the service shall be 
deemed to have Ixien effected wJicn the letter would arrive in 
ordinary course of post 

This IS the only section which provides for the procedure of service 
of summons and every summons (e ; summons to attend as assessor) 
under this Code must be served in accordance with the provisions of this 
section Any other mode (e g sending summons by post or under regis 
fered cover) IS illegal and not justifiable — iC W N cwi 

t44 Seiviee how efiected — The mere showing of a summons to 
the person summoned is not sufiicicnt service Either the original should 
l>c left with the pvrt> meant to lie served or should be exhib tod to him 

and a cop> of it delivered to him — Reg ' Kars%nl%t sB H C R o 

leftisil to like or sig" — ff howevir the person rofuve^ to tale the 
summons the mere tcnlenng is sutfeient service — £• p v CoTga Ram 
1886 A \\ N 93 Soliaieo \ Rmp 40 AU 577 16 A L J 433 i9r' 
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(3) This section applies to the police m the towns of Calcutta 
and Bombay 

Scope — The corresponding sections in the Code of 1872 (secs 152 
and 151) were limited to service of summons against an accused person 
only The scope has now been enlaced This is the onlyjsection which 
provides for the issue of a summons under this Code and a siitiwions to an 
assessor must comply 1 ith the terms of this section — i C W N cxvi 

142 Application for summons — Duly of Court —When an applica 
tion IS made for a process to compel the appearartce of witnesses it is the 
duty of the Court to pass an order either granting the prayer or refusing it 
To make a mere order directing the petition to be filed is to leave the matter 
open and is improper — Bkomar v Dtgambar 6 C W N 548 

143 Form and Contents — A suromons should be clear and specific 
in its terms as to the title of the Court the place at which and the day 
and the time of the day when the attendance of the person summoned 
IS required and it should go on to say that such person is not to leave 
the Court without permission and if the case in which he has been sum 
moned is adjourned without ascertaining the date of the adjournment 
If these formalities are not duly observed a conviction for non attendance 
in obedience to the summons cannot be sustained — Emprfss v Ram Saran 
5 All 7 

Where a defendant was summoned to appear before a Magistrate on 
a certain date but the summons did not specify the place at which he 
was to appear it was held that the Magistrate was not competent to dts 
pose of the case ex parte on failure of the person to appear before the Magis 
tratc — 7 M H C R App 43 See 1 \%cir loo 

A summons should contain the name of the father of the person sum 
moned lus caste or tribe and bis rcsHlence so as to place his identity beyond 
all doubt — See Pint} Ctr Vol II p 151 In a process issued against 
a person residing m a large town the descnption should contain not merely 
the name and father s name of the person to whom the process is addressed 
and the name only of the tow nm which such person resides but should give 
such further particulars regarding the section or street of the town in which 
sudi person resides as can be ascertained and will facilitate his identifica- 
tion— C<if G R & C 0 , Ch 1 Rule 19 

Signing — Signing not by full name but by initials is only an 
irrcgulmty, and docs not aflect the validity of the proceedings — Sec 537 
Illustration (under the old law) The illustration to See 537 has now been 
omitted by the 1913 Amendment Act butthclaw does not seem to h'i\e 
been tliangcd See also Q E v Janh* Prasad 8 All '•93 and Banka 
Behan v *Cmp . 3 F L J 493 19 Cr L J. 7^7 
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'Seahd ~K sammoas which is not sealed is not valid mdaw and 
therefore disobedience to a summons not sealed is not an offence— i W cir 
IDO , In re Abdul Rahtin 37 M L J 588 21 Cr L ] 800 

‘ By whom served — Under clause (••) of section 68 of the Cnrainal 
Procedure Code, the Lieutenant Governor of Bengal has declared that 
the pioc«ses issued under that Act shall be served by peons appointed 
under the rules framed b\ the High Court under Sec 22 of the Court 
Fees Act \ II of 1870 I tde NohBcalion Government of Bengal the nth 
May 1883. Calcuita Gaulle 23rd May 1883 page 426 Similar orders 
were passed by the Chief Commissioner of Assam see A ssam Ca elte 23rd 
June 18S3 page 290 

69 (l) The summons shall, if prarticahle be served per- 

, sonaUy on the person summoned by deh- 

Summons how served 

venng or tendering to him one of the 
duplicates ot the summons 


(2) Evtrj person on whom a summons is so served shall, 
S.siute5 ol receipt if so required by (he serving officer, sign 
tereeaunens. , a receipt therefor on the bach of the other 

dapUcate 

(3) Service of a summons on an incorpontcd company or 
athcr body corporate may be effected by serving it on the scerc 
larv, local manager or utlicr pnacipal officer of the corporation, 
«r ay registered post letter addressed lo the chief officer ol the 
■arporatm m Brilisl. India In such case the service shaU be 
itracd to have been effected when the letter would arrive in 


orduiary course of post 

•pv. , , ». ». .vrovides for the procedure of semee 

tho „ the only .cct.ou vetaU P» ,t,„a „ 

« tumuions and every summons promions of this 

tbiv Code must be served m by post or under icgis 

Any other mode g sending ^ % cx\i 

'"viMv„)„.ncealand»otlusWaWe^ ^ ,en„o„, 

M 4 Service how effected Either the ongitul should 

Person summoned is not sufficient ^ ^ ^ e,htbitt>l to I im 

'^htt With the party meant to he sen^ lairsaif'f 5 *^ f- ft .0 

» copy of It delivered to hira— ^ person ref to U1 e the 

'■/v..! IV 1.1, -» ' .‘'"I" '’«■> 

the mere tendering »» ' .y jj; 

\\ N 01 Sahidto' 


ns the mere tendering »» .y 3j; 
t W N 93 Sahidco'^ 
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B -^Warrant of Arrest 

76 (r) E\ery warrant of arrest issued by a Court under 

Form of warrant of tins Code shall be in writing signed by 
the presiding officer or in the case of a 
Bench of Magistrate by any member of such Bench and shall 
bear the seal of the Court 

( 2 ) Every such warrant shall remain in force until it is 
CsisvtoMaiira rf-sM. canceUed bj the Court which issued it. or 
rant of arrest until it |S executed 

147 Grounds for issuing warrants — A Magistrate should issue 
a warrant on good and legal grounds It is essential that he should have 
a knowledge of the offence having been committed and that knosvledge 
must be cither personal or dcnved from testimony legally given before 
him The report of the Police or any statement which is not on oath 
and which falls short of actual formal complaint is not sufhaeni to give 
the Magistrate jurisdiction to issue 1 warrant — Q v Surenira 13 W R 

27 (31) 

X48 Warrant — Form —When any Act does net provide a form 
of warrant the form to be used is the ordinary one prescribed by this 
Ooii—Alttr Caufnat v Covt of Bombay 18 Bom 636 

Pardaiiashtn lady — Until and unless a Magistrate is convinced that 
there IS strong likelihood of the charge being proved a purdanashin lady 
of good pos tion should not be ordinarily compelled to appear in person 
in the first instance — Prem Knar v Mat S/am Nath igo8 P W R 20 

Gtneral warrai is —The issuing of a general warrant which means 
a warrant to apprehend all persons committing a particular offence or 
offences is illegal — In rt James Hash gs 9 B H C R 154 No general 
warrant for arrest should ever be issued by a Court of Justice Every 
Ti arrant should state as shortly as possible the special matter on which it 
proceeds \ strict adherence to the forms of warrants of arrest prescribed 
by the Code will tend to prevent their being granted irregularly and with 
out inquiry as to whether the circumstances justify their issue — Punj Ctr 
P M 4 

Conditional aarTants — \ warrant which directs that tn ihs event of 
a certam named person not leaving British India forthwith all officers to 
whom the wamnt is directed arc to arrest that person is invalid — Alter 
Caufuanv Covt of Bombay 18 Bom 636 The proper procedure in this 
case would be first to issue an order directing the person to Icaie British 
India forthwith which should be duly served upon lum and then mease 
of his refusal or neglect to comply with its terms there should be a further 
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order by the Go\emor in Council authonsing his arrest and detention 
la jad — Ihtd 

149 Requisites of a rahd warranf — 

(а) It must be m uinting 

(б) It must be signed signing not by fill name but by mtial'' is \ 

mere irreguUnty and does not affect the validity of the warrant or vitiate 
the arrest— fJrt /ey Behary v Etip 3 P L J 493 19 Cr L J 747 

Q E V Janftt Prosad 8 All 293 [In Abdul Gafur v Q E 23 Cal 896 
it was held that the signing mnst be by full name But this docs not seem 
to be correct See note 143 under sec 08 ] ' The signing mi st be by pen 
and ink and not by stamp — Subratnanta Ayyar v Queen 6 Mad 39G The 
warrant must be signed by the presiding officer of the Court and not by 
any other Magistrate A warrant signed not by the Magistrate who took 
cognisance of the case but by an Honorary Magistrate who livetl in the 
same town is invalid and a person reswtiag or escaping from an arrest 
made in pursuance of such warrant does not commit an offence under Sec 
353 I P C — Jagpal Keen V Emp *P L J 487 x8 Cr L J 5sG 

(e) It must be sealed An unsealed warrant is void— 7» re James 
Hastings 9B H C R 154 Mahayanv Emp 42 Cal 708 19 C W N 224 
Alter Caufman V Cevt of Bombay 18 Bom 636 

(d) The person named m the warrant must be described w ith sufli 
cient certainty and particwlaritj — 18 Bom 63C The warrant must 
give pariuulars of the person to be arrested so as to identify him clesrh, 
A warrant which directs the committal of James Hastings without giving 
any further description of him is invalid since it may lead to the arrest 
of any person beating that name — In re James Hastings 9B H C R 154 
Soalso a warrant containing a ivrong description of the accusftl fr g giving 
a wrong name of his father) IS invalid — Debt Sing v Q E *’8 Cal 399 

(e) The warrant must specify the offence WTiere a warrant was 
issued for the arrest of a person on a charge of abduction it was held 
that Since the act with which the accused was charged did not amount 
to an offence without a specific intention the warrant must state the intent 
with which the offence was committed otherwise it woill be invalid— 
J?i<fAooniooA^i V Sreenath *5 R 4 

(/) And lastU the warrant must contain the name and designation 
of the police officer or other person who n to execute it If the name is 
left blank the warrant is invalid— rmP v Coma 1 1913 p R 16 14 Cr 

L 3 142 A warrant not addressed to a bailiff as required b\ Form 154 
of Sell \ of this Code or to any other person U hot valid— 

BaJtik V hing Emp P K 

Language of uarrant — \ warrant should be wntten m the larguse'’ 
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of the District from which it w issued If sent to another Distnct or 
Province where a different language is in ordinary use it should be in« 
vanably accompanied by a tranMation — Ca! G R and CO p 3 , Bom 
H C Cr Ctr p 10 

Warrant by telegram — A Court should not issue a judicial order 
or communicate the purport of a warrant or process by telegram — N W 
P Reg and Ord p 71 

150 Shall remain In force — When the law has not fixed any period 
limiting the duration of a warrant the presumption is that it remains 
valid until it is executed — Emp v Alloomtya 28 Bora 129 

A warrant on which there is an endorsement for bail to be taken for 
the appearance of the accused on a particular date does not lapse on 
the expiry of that date after that date only the direction to take bail 
lapses but the warrant continues in force until it is cancelled by the Court 
which issued, it or until it is cxecutcd—Riins/ifln Stngh v Ktng Emperor 
J3 C W N 109J 

151 Cancellation of warrant —A Magistrate has discretion on sufficient 
cause shown to cancel a warrantpnd issue summons >nstead~-/»ii/> v, 
Janat i S L R 6g Prem Keor v Mar Sham Salh 1908 P W R 20 

When a warrant is cancelled it is at an end and cannot be re issued 
Even where a subordinate Magistrate issued warrants for the apprehen 
Sion of some accused persons for trial and aftenvards cancelled the war 
rants the District Magistrate had no authority to direct the re issue of 
the warrants against the accused— /m re Ctmt Charan 1 C W N 650 

76 (I) Any Court issuing a narrant for the arrest of 

Court may direct se- person mty m its discretion direct 

curity to be taken i,y endorsement on the warrant that, if 
such person cNccutcs a bond with sufficient sureties for his atten- 
dance before the Court at a specified time and thereafter until 
othenvisc directed by the Court, the officer to whom the warrant 
IS directed slnll take such security and shall release such person 
from custody 

( 2 ) The endorsement shnll state — 

(a) the number of sureties , 

((.) the amount in uhich they and the peison for whose 
arrest the « arrant is issued, are to be respectively 
lx und , and ^ 

(e) the time at wli.cU he is to attend before the Court 
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(j) ^Vhene^e^ security is taken under this section the 
Recoffnizancs to be officer to whom the warrant is directed 
forwarded forward the bond to the Court. 

152 Scope of section — ^This section n<nv applies to witnesses as 
well as to accused persons Tn the 1872 Code there were Instead of the 
words for his attendance before a Court the svords to answer the com 
plaint which applied onlj to accused persons — 2 \teir 30 

iSsA Bond — Under sec 513 the Court or officer ma) allow a sum 
of money or G P Notes to be deposited m Court in lieu of evecuting a 
bond 

A 'Magistrate should issue a bailable warrant even in non bailable 
cases when the offence charged borders on the technical (e g when the 
head of a mutt is alleged to ha\e committed robbery in respect of property 
which he admittedly claims to be his) and the accused is a man of position 
and respectability — Sii/miiii/i* v Eiiip (19:1) 1 M W N 45* 12 Cr L J 

430 

Bail bonds in cniumal cases are exempt from Court fees under see 19, 
Cl tj of the Court Tees Act t but the bonds given by sureties are not'~ 
Ahmedabad MagulraU s Endorsement Ratanlalt2(> 

153 Attendance before a Court — Xlie Magistrate may Issue a war* 
rant of arrest for attendance before himself or some other Cour/i but 
he has no power to issue a ivarrant for the arrest and production of a per 
son in order that he may give evidence befpre the P^ice in an Investigation 
under Chap XIV— g E v Jogendra 24 Cal 320 

77 . (i) A warrant of arrest shall ordinarily be directed 
Warrant to whom officers, and. when 

**hected iSsued by a Presidency Magistrate, shall 

always be so directed , but any other Court issuuig such a war- 
rant may, if its immediate execution is necessary and no pobce- 
officer IS immediately axailxblc, direct it to any other person 
or persons , and such person or persons shall execute the same 

( 2 } lllicn a warrant 13 directed <0 more officcra or persons 
Warrants to several than one, it may be executed by all. or 
by any one or more, of them 

154 This section merely directs that a warrant shall be ordinanlj 

directed to one or more Police officers but it does not sa> that the name 
of tha t Police-officer should be inserted in the warrant as well a* hia desi^a 
tion— DanAiy Pehary v Et»p 3 P L J 493 19 Cr L J 7^7 The 
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reasons have been thus stated It would be extremely difficult to carry 
on the Police administration of the country if every warrant had to be 
directed by name to a Police officer and upon his transfer it were to be- 
come incapable of execution till the name of some other officer had been 
substituted in his place — Ibid JxiK E v Shankav Dayal 25 O C in 
24 Cr L J 14 it has been held however that a warrant which does not 
contain the name of the police officer to whom it was issued and to whom 
authority to make the arrest was given is irregular but it has been conceded 
that the evidence of the Magistrate who signed the warrant or of the Sub 
Inspector who executed it may supply the omission The Rangoon High 
Court also holds that if a svarrant is directed to a police thana without 
specifying the name of an} officer in the station it is at most a clerical error 
and does not invalidate the arrest if the accused has not suffered any 
prejudice— v Emp 3 Bur L J i8> AIR (1024) Rang 383 
n arrant by Presidency Magtslrale —A warrant issued by a Presi 
dency Magistrate shall alwa>s be directed to Pol ce officers Where 
such a warrant was directed to a person other than a Police officer though 
such officer was immed ately available the High Court severely condemned 
the procedure— Qiwm v Syud Hossatn 8 W R 74 

Any other person —A Magistrate maj under this section direct a 
warrant to an unofficial person only when its immed afe execution 19 
necessary and when he cannot immed ately obtain the assistance of the 
Police — Queen v Sureitdra hath Poy 13 W R 27 


78 . (l) A Dislnct Magistrate or Sub divisional Magis 
Warrant maj be “ "arrant to any land 

alreetea to landhoM. holder termer or manager ot land ivithin 
Ills disfnct or oub division for the arrest 
of any escaped convict proclaimed offender or person who 
has been accused of a non badable offence and who eluded 
pursuit 

(2) Such landholder, farmer or manager shall aclnow- 
ledgc in writing the receipt of the warnmt and shall execute 
It if the person for whoso arrest it was issued 13 m or entera 
on Ills land or farm or the land under his chaige 


(3) Mhen the person against whom such warrant is issued 
« arrested he sliaU be made over with the warrant to the nearest 
pobceaifficer who shall caiwe him to be taben before a Magistrate 
having junadiction m the case unless secunfv *0.1 ^ , 

scclxm 76; security m taken under 
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79 A warrant directed to any police-officer may also 
Warrant directed to executed by any other police-officer 
police-officer whose name is endorsed upon the warrant 

bj the officer to whom it is directed or cndotscd 

XS 5 Endorsement — II a warrant directed to a police officer is exe 
puted by another officer without endorsement {e g if a warrant addressed 
to the bailifl of the Court is executed by a naib narir and process ser\er 
without any endorsement by the bailiff) the execution js illegal — Ghastta 
V Etip 33 Cr L J 145 3 Lab L J 346 The endorsement should be 
regularly made by uai le to a certain person in order to authorise him to 
make the arrest— Dnrga Tewart \ Itahntan 4 C V N 85 

Again the endorsement must be made by the Police officer to whom 
the warrant is directed Where a warrant was directed to a Court Sub 
Inspector and the endorsement was made by the Court Head Constable 
it was held to be invalid— Dnrga Charan v Q i: 27 Cal 457 

Any olher Pohee ofutr — A process serving peon is not included 
in the term any other police officer m the section — Durga Cfaran v 
Q £ «7 Cal 457 

156 Warrant under special Acts — A special warrant issued under 
sec 6 of the Bombay Gambling Act I\ of 1887 cannot be exeouted bj 
any other officer except the officer therein named — Crown v ilfiMu 3 S 
L R 56 Similarly a warrant under sec 45 of the Bengal Chowkidan Act 
(VI of 1870 B C ) can be executed only by the person named therein— 
Shtikh Nastir v Emp 37 Cal 122 The Burma Gambling Act does not 
contain any provision for endorsement of the w arrant issued under section 
6 of that Act by the officer to whom it is issued to another officer — Po 
Tluat V Ctnp 12 Bur L T 165 -i Cr L J 9 

80 The police officer or other person executing a wnrrant 
Notification of subs- of arrest shall notifj tlie substance thereof 
tance of warrant to t]jo person to be arrested, and if so re- 

quired shall show him the warrant 

157 Notify the substance — W here a Police-officer simplj shows the 
warrant to the accused but docs not gnehim an opportunitj of reading it, 
and does not notify its substance to him the arrest so made is unlawful 
— CAariifra V Jadunamfaw 26Cal 748 AbduIGafury Q E 23 Cal 
S06 But if the Police-officer shows the warrant to the accused and gises 
him sufficient opportunity of reading the warrant Itself the omissicm on 
the part of the officer to explain the particulars of the warrant does not 
inrahdate the arrest, because all that this section requires is that the 
accused should ha\-e reasonable oppoitnnit) of Vrowing on what charge he 
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IS being '\rrestcd and before wl at Court he K to appear so that he nny 
take stepb for arranging for his defence — Donkey BeJiary v Dii p 3 
I* L J 493 19 Cr L J 747 

tS^ Shew the warrant — ^This implies that the arresting officer 
must ha\e the warrant of arrest in his possession at tl e time of making 
the arrest otherwise it is illegal — Emp v Amar Noth 5 All 318 see also 
Einp V Gonesli Lai ■’7 All 238 

Merc showing is not suSicicnt An opportunity should be given to 
thir person to be arrested by showing him the warrant so that he might 
read It (26 Cal 748) and see that the person arresting has authont) — Al dtil 
Cafur V Q E 3 Cal 806 Sattsh Chandra v Jadunandan 2C Cal 748 
^»ifl»cfLa»v Empress loCal 18 0 E v Tidiirnm i3Boin 168 Sheikh 
A’flsur V Emp 37 Cal 12'' 


81 The police-officer or other pereon executing a tvarrant 
Person arrested to be arrest shall (subject to the provisions 
brought before Court of section 76 as to security) without un« 
Without delay necessary delay bring the person arrested 

beiore the Court before which he is required by Uw to 
produce such person 

159 Further detention — When the arrested person is brought 
before the Magistrate the Magistrate cannot Ivwfully commit him to 
prison or reni'ind him without sufficient grounds and in the complete 
ibsencc o( evidence there can be no grouDds>-Cti»«n v StireRcfre Nath 
13 n 37 

The warrant Ss exhausted as soon as the person arrested is brought 
before the Court If the accused is to be further detained it must be 
under some fresh warrant or order such as an order of remand under 
Sec 3}4 The warrant for further detention would be one of commit 
ment directed to some jailor or other person having authority to receive 
and keep the prisoner — J»i re JI Botirke 13 W It 1 

The warrant is exhausted as soon as the person arrested is brought 
before the Court If the accused is to be further detained it must be under 
some fresh warrant or order such as an order of remand under Sec 344 
The warrant for further detention would be one of commitment directed 
to some jailor or other person laving authontj to receive and keep the 
prisoner — /« re 11 Doutke 13 R i 


Where warrant may 
be executed 


82 A wanrnt of arrest may be ex- 
ecuted at any place in Bntwh India 


160 Arrest outside British India —Where the accused was 
anesled by a constable of the Jcypur State, and was aftenvards 
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arrested by a British Constable tn the Residency of Jcypur, the arrest iras 
made outside British India— \ 51 «M Ru», 7 Bur L R S3 

The arrest of a person at a Railnay Station in a Native State {e g the 
Gualior State) on a charge of an offence committed in British India is illegal 
The Gwalior State has ceded to the Bntish GoM,rnment jurisdiction over 
the Railway lands for the administration of civil and criminal justice in 
connection with the Railway and not m respect of offences not committed 
on those lands and having no connection with the Railway administration — 
Radhahishenv Crown 1 Lah 406 21 Cr L J 303 So also the grant by 
the Nizam to the British Government of civil and criminal jurisdiction along 
the line of Hjdcrabad State Railway does not justify the arrest of a person 
on the lands of the State Railway under the warrant of a ^fagistratc in 
Bntish India for an offence commited in a British temtorj and not 
committed in the Railway nor in anj way connected with the admmistra 
tion of the Railway — Mafammad ^ usuf$tdd»t v Q JC *5 Cal ••o (P C) 

83 (i) When a warrant is to be executed outside the 

W.rr.„i (o™a,d.d Court 

(cr execution outside issuing the same sucli Court may, 
jurisdiction instead of directing such warrant to a police- 

ofTiccr forward the same by post or otlierwisc to any 
Magistrate or District Superintendent of Police or the Com- 
missioner of Police m a presidency towTi within the local 
limits of whose junsdiction it is to be executed 

( 2 ) The Magistrate or District Supenntendent or Com 
missioncr to whom sucli warrant is so forwarded shall endoree 
his name thereon and if practicable, cause it to be executed 
tn manner hereinbefore proaidcd within tlic local limits of his 
junsdiction 

x6i Warrant under Act XlII of *859 —The proiisions of this sec 
lion read with Sec 5 apply to a warrant issued under the Workmens 
Breach of Contract Act Therefore a Alagistrate cannot refuse to execute 
wilhm his district a warrant issned b> a Magistrate of another distnct 
undcrthatAct — Qiuett Empresfv Chatu 1898 1 * R ii, Q £ % hatla^an 
oMad 235, 0 E V -o Mad 457. Cauri a .MaU 

Prosad 20 All 124 

84 (i) When a warrant directed to a police-officer is 
Warrant directed to to be executed bejond the local limits of 

»■ Uic 

diction same, lie shall ordmanh take it for endorse 
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ment either to a Magistrate or to a police officer not below the 
rank of an officer in charge of a station ^vlthln the local limits 
of whose ]urisdiction the warrant is to be executed 

(2) Such Magistrate or police officer shall endorse Iiis name 
thereon and such endorsement sliall be sufficient authority 
to the police-officer to whom the warrant is directed to execute 
the same \vitlun such limits and the local pohee shall if so 
required assist such officer in executing such warrant 

(3) Whenever there is reason to bebeve that the delay oc 
casioned by obtaining the endorsement of the Magistrate or 
police officer within the local limits of whose junsdiction the 
warrant is to be executed will prevent such execution the 
pobce-officer to whom it 13 directed may execute the same with 
out such endorsement in any place beyond the local luuits of the 
junsdiction of the Court which issued it 

(4) This section applies also to the police m the town of 
Calcutta 

85 ^\hcn a warrant of arrest 1$ executed outside the dis 

Proerfar, on stto.t 'ssucd the person 

of person ajainst arrested shall unless the Court which 

whom warrant issued . t *1 _ . 

issued the warrant is uathin twentj miles 
of the place of arrest or is nearer than the Slagistratc or 
District Superintendent of Pobcc or the Commissioner of 
PoUcc in a prcsidenc) town wathin the local limits of whose 
jurisdiction the arrest was made or unless security is taken 
under sccUon 76 be taken before such Magistrate or Com- 
missioner or District Supermtendent 

88 (llSucli Magislrnto or Drrlnot Supormtcndcnl or 
ProerfutebyMagh- Commissioner ahrll it the peraon nrrcstrd 

trate before whom 

person arrested h appears to be tlie person intended b\ 
broneht the Court oluch mued the warrant direct 

his removal in custody to sucli Court 

Pronded that if the ottutcc 13 bailable and such pemon 
u ready and oiIlmB to pi e bad to tlm satisfaction of sucli Maps 
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trate. District Supcrnitendent or Commissioner, or a direction 
has been endorsed under section 76 on the nnrrant and aucli 
person is ready and willing to gne the security required by such 
direction, the Magistrate Distnct Supenntendent or Commission- 
er shall take such bail or security as the case may be and forward 
the bond to the Court which issued the ivarrant 

(2) biotlung m tlus section shall be deemed to pre\cnt a 
police officer from taking secunty tmder section 76 

C — Pj-oclamalton and AllacJinient 

87 . (i) If any Court has reason to behe\e (whether after 
Proclamation for taking evidence or not) that any person 
person absconding against whom a warrant has been issued 

by It liaa absconded or is concealing lumselfso that such warrant 
cannot be executed such Court may publish a written proda 
mation requiring lum to appear at a spcaficd place and at a 
specified time not less tlian tlurty daj-s from the date of pub 
hshmg such proclamation 

(2) The proclamation shall be publislicd as follows — 

(fl) it shall be publicly read m some conspicuous place of 
the towm or village in wlucli such person ordinarily 
resides , 

(6) it shall be affixed to some conspicuous part of the house 
or homestead in which such person ordmanlj resides 
or to some conspicuous place of such town or \illagc, 
and 

(e) a copy thereof shall be affixed to some conspicuous 
part of the Court house 

(3) A statement m writing by the Court issuing the pro 
clamalion to the cflcct that the proclamation was dul> published 
on a spcaficd day shall be conclusi\e c\idcncc that the re 
quircmcnts of this section ha>c been complied with and that 
the proclamation was published on sucli daj 

16 * Summons cises — Thv» section read mth section 88 shows that 
c^cn m summons cases and as against sMtnesses a rroclamation maj be 
issued Rut to liy a foundation for the issue of a proclanation under 
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this section wnth an accompanying order for attachment under See 88 
U IS necessary strictly to comply with the provisions of law relating to 
the issue of a warrant in a case where a summons is the ordinary mode 
of enforcing attendance — Yasitthhanv Emperor,^ N L R 125 

163 Conditions precedent to proclamation — The processes of attach* 
ment and proclamation are not to issue whenever a warrant fails of its 
effect Before issuing a proclamation the officer sent to serve the war- 
rant must be e*<a7nincd as to the measures adopted by him to serve it 
If on his evidence or in any other manner the Magistrate is satisfied that 
the accused is absconding or concealing then and then onlj the processes 
of proclamation and attachment may be issued — Btihonath Petitioner, 
3 \V R 63 Queen v Runjeti Santal 6 W R 73 King Entp v Po Ni, 
3L B R iiG 7nre Ramkiihore rgW R X2 Yasin Man v Emp 5 
h L R 1 a 

The previous issue of a warrant against the person whose attendance 
K rc^iuircd before the Court ts a necessary condition Therefore if the 
Court has no authorit) to issue a warrant an order for the issue of pro 
clamation and a subsequent order for attachment arc illegal— Aaiitiar 
Siii|fM Q C J893 P R *5 InreRamjtbai 14 Bom 1 R 889 If a 
warrant is not served upon the accused the proclamation and subsequent 
order of attachment arc illegal— rm/> v Jtna Badhar 14 Bom I, R 1O3 
13 Cr L J 293 

S64 Abiconduig — The term abscond does not necessan]> implj 
change of place Its etjmological and ordinary sense is to hide oneself 
and It matters not if a person departs from his place or remains in it if he 
conceals himself In cither case he is said to abscond Moreover the 
term does not applj to the commencement of concealment Ifv person 
having conccalcvl himself before process issues continues to do so 
after it is issued he is said to abscond — S’rixuara Aiytngar v Queen, \ 
Mad 393 

To be deemed an absconder one need not be proclaimed as such 
under this section But an absent person should not be too rcadilj assum 
cd to be an absconder without due mquir> and notice i \\cir 40 

A man who files a petition against an order issuing the warrant and 
takes steps to procure the order of a superior Court that he should be 
allowed to remain on bail after such warrant has been Issued cannot be 
said to be absconding or concealing himself and a Magistrate is not justi 
fied m proceeding under this section— {Jamardin v Emp 19 ’ I> I, R 
66 23 Cr L J 45J 

165 Mode of publication — ^The provisions of subsection (2) as to 
the mode of pulluhing a proclamation are jierfcctlj clear and cvphcit m 
their terms an 1 fvi! tret Jcomil> with the rules will vitiate the subsequent 
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attachment and sale — Mian Jan \ Abdul 27 All 572 Where the pro 
visions of clause (a) were not complied with at all and although the pro 
vTsions of clause (b) and (c) were complied with the proclamation did not 
spccifj a place and a time for the appeannee of the absconder held that 
the proclamation was not made according to law — Abdullah v Jtlu 22 
All 216 (218) , Abdul \ 1904 AWN 159 (cited m 27 All 572 

at p 5/3) 

But where the proclamation was made and was read and published 
in the places where the absconders were most Id el) to hear of them but 
a copj was not afllxcd to the Court house the flaw would in no wi) pre 
judicirthc proceedings and would be cured by section 537 — Malh v Crouii 
I9«7 P R 39 18 Cr I J 979 

The most important part of the publication js the publishing of the 
proclamation in the accused s place of residence and it is from the date 
of such publication that the 30 da>s should be counted — MaliSmgh v 
1917 P R 0 i7Cr L J 414 Q C V StMarayar 19 Mid 3 

Duiden of proof — It is 00 the prosecution to prose that the proclama 
lion was made in the manner prescribed bv this section—/nr« Paudya 
VayaA 7 Mad 43C 

x66 Thirty days' time — ^Tlie period of thirt) dajs la to run from 
the date of publishing such proclamation t e from the date of the com 
plcte publication b) doing all that is required under subsection ( ) of thl^ 
KCUon-^In re Ram Ktshore 19 W R I* 

The rules prescribed b> this section with regard to time and place 
ire impcratue and if the date fixed for the appearance of the accusnl 
Is less than 30 da)s from the date of publishing tlie proclamation it 
illegal and all subsequent proceedings (attachment and sale) will also be 
invalid and must bo qtnshed — Rmp \ Mul/an Singh igiy P I( 32 21 
Cr L J 210 57 £■ V Subbarayar 19 ^fad 3 /ii re Suiba ^aicArii 17 ^f 
t J 43$ • 

167 Disobedience to proclamation — An accused person against 
whom a proclamation has been issued must until 2 e has surrendered be 
rcgardctl as in contempt and the Court will not entertain an) application 
on his behalf He must appear before the Magistrate and apjh to him 
to be discharged on the ground that the warrant !•% informal or offer some 
explanation b) wa) of purging Ills contempt and at the same time appli* 
cation ma) be made for the release of his properti It will then be the 
diit) of the Magistrate to determine judicialK whether tin. warrant was 
'ahd and when he has done so the person against whom and whose pro* 
P'rt) the warrant was rcspectixcU issueil ma\ it J e be 'O adaased appli 
for the ruisn n of proceedings— (> x ffisffhur : \ W I' H C r 1 
0 a 11 oiJiriA CAr/irfru 5" R 7> 
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x68 Statement m writing — ^\Vhen tliere is no endorsement or state 
ment in writing made by the Court \alidating the proclamation the pro 
clamation is not made according to law and the subsequent attachment 
and sale arc inwl d — Mxan Jan v Abdtl 27 All 572 Abdulla v Jttu 
22 All 216 The Magistrate ought to take particular care to preserve 
the proclamation and there must be records m the Court to show that the 
formalities a ere stnctlj obseracd Where such records were lost {e g 
where neither the proclamation nor its cop> was forth coming) the High 
Court set aside tl c proclamation and attachment and restored the property 
to the owner — Et p \ Jti a Badhat Bom L K 163 13 Cr L J 293 
The statement in writing should state ciearlj tliat the proclamation 
w as dulj publisl cJ and should also mention the date of publ slung the 
proclamati n Where tie aalidatmg order mcrcl> stated that the pro 
clamation a as dul> publ shed but omitted to speafj the date of the 
puWicat on Ml that it could not be considered as a conclusive evidence 
that tl c requirements of bec 87 had been compi ed \ ith ip \ Multan 
Sugl tor?) 1 * K 3 I Cr L J 210 

88 (1) The Court isbuing a prodaniaiion under stclion 

Attactaent .1 pr.- at any t.ma order tire attach 

pefty of person abs- mciit of any property moveable or immovc 
“"*■"5 able or both belonging to the pro 

claimed person 

(2) Such order shall authorize the attacJimcnt of any pro 
perty Idonging to such person witlim the district m which 
it is made md it shall authorize tJic attadimcnt of any 
propertj belonging to such poison without sucli district 
Wiicn endorsed by the Magistrate or Cliicf Presidency Magis 
tratc within whose distnct sucJi property is situate 

(3) If tlic property ordered to bp attaclicd is a debt or 
other moveable propcrlj the attachment under this section 
shall be made — 

(rt) b} seizure or 

(i) bj the apiwintnicnt of a rcccncr , or 

(c) b% an order in nnting prolubrling the dclucry of such 
liropcrty to tljc irodaimcd ycison or to any one on 
Ills behalf .or 

(fl by ajl or any tno of sncli methods as the Court 
tlunKs fit 
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(4) If the property ordered to be attached is imnio\eablc 
the attachment under this section shall in the case of lands 
paying revenue to Go\ernment be made through the Collector 
of the district m which tlic land is situate, and in all other 
cases — 

(e) by taking possession or 
{/) by the appointment of a receucr or 
(g) by an order in writing prohibitmg the payment of 
rent or dclucry of projxirty to the proclaimed person 
or to any one on his behalf , or 
(ft) by all or any two of such methods as the Court 
thinks fit 

I (5) If the property ordered to Us attached con'ists of 
lucstock or IS of a perishable nature the Court maj ifxttjunka 
it expedient, order immediate sale thereof and in such case the 
proceeds of tlie sale shall abide the order of the Court. 

(6) The powers, duties and liabihtics of a rcciiicr appointed 
under tlus section shall bo the same as those of a receiver appointed 
under Chapter XXXVI of the Code of Civil Procedure 1882 
( 6 / 1 ) If any claim ts preferred to or objection made to the 
all ichment of any properly attached under this •section uxthin six 

wn?B/fts from the date of mch attachment, ly any person other than 
the proclaimed person on the ground that the davnanl or objector 
has an interest tn such properly and that such interest ts not 
liable to attachment under this section, the claim or objection shall 
he inquired into, and may le allowed or disallowed tn whole or 
tn part. 

Prouded that any claim preferred or objection made within 
the period allowed by this sub section may, in the event of the 
death of the claimant or objector, be continued by hts legal 
represenlatiie 

(6B) Claims or objections under sub’Seclion {6 - 1 ) mat le 
preferred or made in the Court by which the order of atl ichment 
»* or, if the claim or objection is in resfeci of properlj 

attaeheil under an order endorsed fy a Dtstncl Magistrate or Chef 
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l68 Statement in writing — ^^hen there is no endorsement or state 
ment m writing made by the Court \alidatiag the proclamation, the pro 
clamation is not made according to law and the subsequent attachment 
and sile arc invalid — l/imi Jan v Abdul 27 All 572 Abdulla v Jtlu, 
22 \11 216 The Magistrate ought to take particular care to preserve 
the proclamation and there must be records m the Court to show that the 
formalities were strictly observed A^hcre such records were lost (e g 
where neither the proclamation nor its copy was forth coming) the High 
Court set aside the proclamation and attachment and restored the property 
to the owner — Lti p \ JiiiaBadhar 1.) Uom L ll 1C3 i3Cr L J 293 
The statement in writing should state clearly that the proclamation 
was dul} published and should also mention the date of pubhslung the 
proclamation Where the validating order tncrclj stated that the pro 
clamation was dul> published but omitted to specify the date of the 
publication htld that it could not be considered as n conclusive evidence 
that the requirements of bee 87 had been complied with — Cwp v Multan 
Singh 1919 1’ R 32 21 Cr L J 210 

88 ( 1 ) rin. Court Issuing a prodamilion under sittion 

=I p,.- may at any time ordtr the attach 
petty of person abs- mcnt of any property moveable or immotc- 
able or both belonging to the pro- 
claimed person 

(2) Such order shall authorize the attachment of any pro- 
perty belonging to such person uitlun the di->tnct in which 
it Is made , and it shall authorize tlic attachment of any 
proiKrty belonging to such person without such district 
wiKU endorsed by the Magistrate or Chief Presidency Magis 
tratc within whose distnct such property is situate 

(3) H the property ordered to ly attached is a debt or 
other moveable propertj, the altacliment under this section 
sViaW V Tnadx, — 

(fl) bj seizure , or 

(t) b> the app<jmtmcnt of a receiver , or 

(c) by an order in writing prohibiting the delivery of such 
proixrty to tlic proclaimed person or to anj one on 
his behalf , or 

((f) by all or any two of »udi methods, as the Court 
tlunbs fit 
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(4) If the property ordered to be attached is immo\eab!c 
the attachment under this section shall m the case of lands 
paying reienue to Gosernment be madt, through the Collector 
of the district in which the land is situate, and m all other 
cases — 

(«) by takmg possession , or 
{/) by the appointment of a receiver, or 
(?) by an order in nntmg prolubiting the payment of 
rent or dell^ery of property to the proclaimed person 
or to any one on his behalf , or 
(ft) by all or any two of such methods, as the Court 
thinks fit 

I (5) If the property ordered to be attached con«Jsts of 
lucstock or L-i of a perishable nature the Court may, if it thinks 
it expedient, order immediate sale thereof and in such case the 
proceeds of the sale shall abide the order of the Courh 

(6) The powers, duties and habihties of a ^cccl^c^ appomted 
under this section shall be the same as those of a receiver appointed 
under Chapter XWVI of the Code of Civil Procedure 1882 
{ 6 A) If any claim is preferred io, or objection made to iht 
allachmenl of , anj properly attached under this section uilhin six 
moiilhs from the date of such attachment, ly any Person other than 
the proclaimed person, on the ground that the claimant or objector 
has an interest i» such property, and that such interest js not 
liable to attachment under this seclton, the claim or objection shall 
be inquired info, and may be allowed or disallowed in whole or 
i» part. 

Provided that any claim preferred or objection made inlhin 
the period allowed by this sub-seehon may, in the event of the 
death of the claimant or olyector, be continued by /,|j 
represeniatne 

(6J3) Claims or oljections under sub section (6^) 
preferred or nnde in the Court h ^dcr of athchment 

IS issued or, if the clvm or i^rdion ts respect of froperlj 

attache 1 101 ler an order endorsed bv a Distncl Masis*rjle or C 
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Presidetjcy Magislrnle ttt accordance with the ■provisions of sub- 
siciton (2) in the Court of such Magistrate 

{6C) Uiery sirh claim or objection shall he inquired into by 
the Court in which it is preferred or made : 

Proiidelthat, if it IS preferred or made in the Court of a Dis- 
trict Magistrate or Chief Presidency Magistrate, such Magistrate 
may make it over for disposal to any Magistrate of the first or 
second class or to any Presidency Magistrate, as the case may be, 
suhordtnaie to hm 

{6D) Any person u hose claim or objiciion has been disalloiied 
in whole or tn part by an order under sub-sechon (6/1) may, 
ttilhtii a period of one year from the date of such order. ins^;/n/tf 
a suit to establish the right which he clams tn respect of the pro- 
perty in dispute , but subject to the result of such suit, if any, 
the order sh ill be conclusne 

(fiC) If the proclaimed person appears wiihm the time specified 
in the proclamalton, the Court shall make an order releasing the 
property from the attachment 

(7) 11 the inoclaimcd person dots not appear withm the 
time specified m the proclamation, the proj^ertv under attach- 
ment shall be at thc_ disposal of Go^cmmcnl but it sKall not 
^ \k sold until the expiration of mx monllis from the dale of tlie 
attachment and until any claim preferred or objeeUon madt. under 
sub-stction (0/1) has been disposed of widif that sitb-scclion, unless 
It w subject to speedy and natural decay, or tlic Court considers 
that the sale would lx; for the benefit of tlic 0Mi\cr, m either of 
which c.ascs the Court may cause it to bo sold whcncicr it 
thinka fit 

Change — Sub-sectimw 6 \ to OF anil the Ualiciswl word< m snWe- 
tu.nl-) hiNolxcn nddr-l l.j See I3 of the Cr V C Amendment Act 
XNJll ot i')J 3 The reasons are afited below in their proper places 

169 Prodmation and attachment — H-wmg rri,-»ra t) the words 
at an> Wmi a Mi„iitfste raa> issue a MtmutI t, irons ordi r of , roci mia 
tun (under s*. R;) amt itUchment (under Ihi, s« ction}— /lAaf Lut \ 
t-il ,1; Suer the object . f aitsehmcnt is to enforce me 
oipcaraiicc «f Hk nd«r, the nttachment must immtsli itct\ {< u « 
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the prochination and it is unnccessan or even illegal to wait till the 
time specified in the proclamation has run out and then to order attach 
ment because the proclamation las not been obeved— ZTi press v 
chaud Pevirnj G C P L R 38 

X70 Property — The words of the section order the attachment 
of any propertj mo\ cable or immoveable are enabling and not restric 
tive so that the Court may attach both kinds of property — 4M H C R 
'ipp 48 

But the Magistrate has no power to order the attachment of any pro 
pertj that does not belong to the absconder He should be most careful 
not to interfere with or disturb the rights of third persons — Queen v 7 Cis 
soree Pater j \\ R 3^ 

The Lahore High Court holds that with regard to ancestral lands all 
that can be attached is the interest of the absconder and on his death the 
lands must be released us favour of his heirs — Shah Muhavimacl v Crown 
A I R (jo 5) Lah 6-9 (19*0) P L R 393 See also Saiihtt Stngh v 
Secy e/ Slate 1908 P R 18 and NtainalAU v See) 0/ State 1915 P R 5» 
But according to the Madras High Court the undivided property of a 
coparcener of a joint Hindu family cannot be attached and sold under 
this section because his interest cannot be ascertained — In re Cl tnnhn, i 
"eu'43 Contra — 2 Weir 43 (Footnote) 

The unascertained share of a partner m the assets of the partnership 
'vh ch were then in the hands of a Receiver under a winding up order was 
hot attachable such share not being propertj belonging to the defeu 
dant — a Abbott 5D I R 38i But the share of a judgment 
debtor in partnership with another person who alone was in possession 
of the property at the time of attachment was liable to attachment , but 
the attachment must be h\ prohibitory order and not ba actual seirurc — 
Tlioiiia Ssngl \ halidas 5 B L R 3S6 

171 Subsection (dA) — Claims of third parties — Before the ad 
dition of tins subsection by the \mciidmcnt Act of 19 3 it was held in a 
number of coses that Secs 5 S and 89 did not proMde for the investiga 
tion bj a Magistrate of the claims of third parlies whose property had 
been attached as the property of the accused the remedy of the claim 
ant was by way of a avil suit, os the question was one more for the Civil 
Court that for the Magistrate— {> L \ Sheodihat, C All 487, Queen \ 
l\Usoree Pater 7 W 35 5 m llVv Aim; Emp 4 L B R 109 , Q E 
V handappaCaundan 20 Alad 88 Cmp \ Camau 1911 P R 8 These 
rulings are now rendered obsolete by the new subsection 6A which pro- 
aides for the mxcstigation by the Magistrate of claims and objecuons 
r^eferred b\ third parties 

The proviso to the subsection pros ales for the continuance of proceed- 
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Presidency Magislrale ut accordance with the provisions of suh- 
siciion (j) tn Ihe Court of such Magistrate 

(6C) Every sirh claim or objection shall be inquired into by 
ihe Court tn which tl is preferred or made 

Provide I that, tf tl is preferred or made tn ihe Court of a Dis- 
trict Magistrate or Chief Presidency Magistrate, such Magistrate 
may make ti over for disposal to any Magistrate of the first or 
second class or to any Presidency Magistrate as ihe case may he, 
subordinate to him 

{6D) Any person vhose claim or objection has been dtsalloited 
nt whole or in part by an order under sub-seclton [6A) may, 
izttktn a period of one year from Ihe dale of such order, institute 
a suit to establish the right wheh he clams tn respect of the pro- 
perly in dispute . but subject to the result of such suit, if any, 
the order shall be conclustie 

(6£) If the proclaimed person appears within the time specified 
t« ihe proclamation the Court shall make an order releasing the 
properly from the attachment 

. ( 7 ) If the proclaimed person docs nc*t vppear within the 

( time specified in the proclamation, the property under attach 
I I ment shall be at tli^disposal of Government , but it shall not 
/ be sold until the expiration of six months from the date of the 
i attachment and until any claim preferred or objection made under 
sub section (6v4) /itis been disposed of under that sub section, unless 
It IS subject to speedy and natural decay, or tlie Court considers 
that the sale would be for the benefit of the owaier. m cither of 
which cases the Court may cause it to be sold whenever it 
thmks fit 


Change -Sob sections 6A to 6E and U,e ilahc.sed »ort, ,n sob sec- 
tion (,) have been ndded by Sec ,3 ol iho Cr r C Amendment Act 
NMII of 1923 The tensons are stated beloi, m their proper places 


16, Proclmation and attachment —Having regard to the iiotds 
at onj time 1 Vtag.strate may issue a order of proclama 

t.on (under Sic 8,) and atUchment (under thi, srel,on)-J)3„ r„, y 
tmprror 1, Cal S.Uc. the object of attaehraeut l„ „,orce the 

uppcarance ol the absconder the uttaehment must inmedntelj lo.lou 
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the piochmation and it la unncce^sarv or even illegal to wait till the 
time spcciPed in the proclamation has run out and then to order attach 
ment because the proclamation has not been obeved — Empress \ Vnl 
chrrvd Pemreij 6 C PL 11 38 

170 Property — The words of the section order the attachment 
of ant propertx moteable or immoteable are enabling andnotrestne 
tne isn that the Court maj attach both kinds of propertt — 4 M H C R 
\pp 48 

But the Magistrate has no power to order the attachment of anj pro- 
pert\ that docs not belong to the absconder He should be most careful 
not to interfere with ur disturb the rights of third persons — Qiieett v I\is- 
soree Pater 7 \\ R 35 

The Lahore High Court holds that with regard to ancestral lands all 
that can be attached is the interest of the absconder and on his death the 
lands must be released m faaour of his heirs — Shah ^fuhamma^l \ Crotiit, 
A I R (1923) Lah 6’9 (19*3) P L R 39a See also Sadhu Stxgh v 
Secy of State 1908 P R 18 and '<tamaiAU\ Seey of State 1915 P R 52 
Bat according to the Afadras High Court the undivided propertj of a 
toparcener of a joint Hindu famil> cannot be attached and sold under 
this section because his interest cannot be ascertained— Tii re C/iiiin/aii, 3 
'\e1r43 Contra — 3 A\cir 43 (Footnote) 

The unascertained share of a partner 10 the assets of the partnership 
"hich were then in the hands of a Receiver under a winding up order was 
not attachable such share not being * propert> belonging to the defeu* 
dant — -itfccKM Albolt 3C I R 38r But the share of a judgment- 
debtor m partnership with another person who alone was m possession 
of the proper!} at the time of attachment was liable to attachment , but 
the attachment must be In proliihitorj order anil not bj actual seizure 
T/mma S ngh v hahdas 5 B L R 380 

17X Subsection ( 6 A)-CUims of third parties —Before the ad- 
dition of this subsection by the Amendment Act of 19x3 ‘t held in a 
number of cases that Sees 83 and 80 did not provide for the mvestiga 
tion by a Magistrate of the claims of third parties whose property had 
been attached as the property of the accused the remedy of the claim 
»nt was by way of a civil suit as the question was one more for the Civil 
Court that for the Magistrate— (? C v SArediAa/. 6 All 487. Queen v 
Aijsoree Pater, 7 W R 35 ■ 4 L B R 109 . (? £. 

V AandappaCaundan 20 Alad 88 Cmp v Cnmaii lOir P R S These 
tidings arc now rendered obsolete by the new subsection 6\ which pro- 
'ides for the investigation bv the Magistrate of claims and objections 
prcfirrcd by third parties 

The proviso to the subsection provides for the continuance of proceed- 
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ings by the legal representative of a claimant or objector who may die 
pending the inquirj into his claim or objection 

Subsection {6B) — ^\c ha\e provided for the case of claims to pro 
perty in another district from that in which the order of attachment was 
made — Report of tJe Select Commilee of 1916 

Subsection (6C) — The subsections which the Bill adds to section 88 
imply that the Court which issues an order of attachment or endorses 
the same under subsection (j) is to investigate and determine a claim 
or objection We think that a limited power to transfer claims and ob 
jections for disposal to subordinate Magistrates would be useful and 
we have therefore provided that the District Magistrates maj transfer 
such cases to Magistrates not below the rank of second class Magistrates 
and tliat Chief Presidency Magistrates may likewise transfer cases to 
Presidency aiagistrates subordinate to them — Report of the Jo\n 
Comnnttet 

172 Subsection (6D) — We ha\e provided a period of limitation 
avithin which proceedings m a Civil Court to establish a claim, which has 
been disallowed by a Afagistrate must be instituted -^Report of the Select 
Committee of 1916 The language of this subsection ma> be compared 
with that of O XXI rule 63 C P Code 

A civil suit ts mamta nable by the real owner against the Government 
and the person at whose instance the cnminal proceedings were instituted 
to recover possession of the propert) attached with mesne profits and 
damages done to the property while itwasat the disposal of the Govern- 
ment — of Slate V Jaga! Molt u s 3 Cal 540 

173 No revision of order passed on a claim —It was held in Q JT 
\ Skeodthal 6 AH 487 Queen v hissoree Pater 7 W R 35 Abdulla \t 
Jtttt S'* All 2i6 and $2 ^ v Kandappa Coundan 20 Mad 68 that since 
the Code did not contain anj proaisions for the investigation of claims 
of third parties to the attached property the orders of Mag strates passed 
on claims of third parties were not judicial proceedings and therefore 
they were not open to revision under Secs 435 439 of the Code 

Under the present law also though the claim proceeding held bj the 
Magistrate would be a judicial proceeding still the Magistrate s order in 
such a proceeding is not liable to revision because the words subject to 
the result of such suit if any the order shall be conclusive show that 
the order is not liable to be contested in appeal or revision 

Subsection (6E) — Release of property — This subsection did not 
exist in the Bills or Reports but was added (on the motion of Mr Ranga 
chariar) dunng the debate in the Legislaitsc Assemblj 

The reasons have been thus stated by the mover of the amendment 
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The object of the proclamation and attachment is a conipulsorj process 
to compel the partj to appear m obedience to the summons or m arrant 
of the Court and there is no provision here ordering the release of property 
from attachment in case he complies with the condition contained in the 
proclamation This is a slip 1 take it Whereas section 89 prosades 
that if nithin two years from the date of attachment any person whose 
property is at the disposal of Government appears and shows that he 
had sufficient cause for not appearing then the property shall be restored 
to him but if he appears within the time hmiterl m the proclamation, 
there is no provision ordering the release of attachment \n attachment 
has got some legal effects as Honourable members arc aware Itprohibits 
the party from alienating the property It prohibits the Cuil Court from 
attaching the same property over again and various other compl cations 
do arise Therefore it is necessary that once the condition on which 
the attachment has been made is fulfilled the attachment should cease 
tpso faelo —Legulaltve Atsembly Debates January 17 i9’3 page 1 tot) 

The High Court can interfere m revision with an order passed by a 
Magistrate refusing to release the property from attachment — Snii/a Stiigh 
V r»np. aa Cr L J 8a (Lab) 

174 Subsection (7) — Property shall be at the disposal of Govern* 
ment — Defore the passing of an order declaring tlie property to be at 
the disposal of Government there must be a proclamation specifying a 
time within which the absconder is required to appear— UMcrii \ IJinijeel 
Sanlal 6 \V R 73 

' The mere seirure of property of an absconder by the police docs not 
confer any right to the Government unless and until proceedings are 
taken under secs 87 and 88 of this Code TJicrefore where the Ikilice 
Seised certain property of aii absconder m August 1911 but no proceedings 
"ere taken under secs 87 and 88 until December an attachment of the 
property in October 1911 made by a creditor of the absconder in a cnil 
suit would prevail and the refusal of the Magistrate to hand over the 
property in obedience to the order of the Civil Court was held to be w rong 
— Sufcramrt«yaiii V A T , 6 L B R 57 «3 Cr L J 5^^ But when pro- 
ceedings have been taken under these sections and the projicrty has been 
at the disposal of the Government no title can be conferred by an attach- 
ment and sale subsequently made in execution of a monev decree by the 
Civil Court— Go/am Abed \ Todseeram 9 bak 8O1 
I W hen the property has been declared to be at the disposal of the Gov cm 
/ ment the title of the accused to the property is put an end to the Govem- 
I ment can regrant the property (which consuls of vatan lands] to some 
1 other person such grTnl does not confer on the accused any right to instT 
I'tute a suit to recover the property from such pe-son— Da/ j;i \ Njejiaii 
25 Bom L. R 228 \ I R (»923) Do"* *9^ 
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Ttiiie — The law does not liy down any express time when the order 
of forfeiture should bo made if bj mistake it has not been passed before 
the accused appears it may be passed after he has appeared if he does 
not satisfy the Court that he lias not been esading justice — Bishonath 
Sarkar PeUttoner 3 W R 63 Rut it has been held in In re RamU*shore 
ig \V R 12 that if an order of forfeiture has not been made before the 
person has come in or has been brought in it ought not to be made at all 
because by that time its purpose has been effected though even possiblv 
by other means than that of the process that was evaded 

Irregularity — Arj order of forfeiture under this section if in sub 
stance quite legal cannot be disturbed on the ground of an irregulant% 
in procedure — Batju Baul v Gajun 8 R 6r 

Power to restore property —Property which has been declared to be 
at the disposal of the Government can be restored to its owner only bv 
the Government and not by the Court — Goternnieni of Bengal v Mir Sar 
Lurjan i8V. R 33 even the Jffgli Court has no power to make any order 
with respect to that property— Cover«»Me«t of Bengal PeuHoner 9 R Lp 
R 34 ’ 

175 Sale — here the land was subject to a lease the sale should 
be subject to the right of the lessees to remiin in possession until the expiry 
of the lease — Jlam Dm v King Emperor tpoS PR© 

Sale of revenue pay ing land should be done by the Collector and the 
procedure laid down m the C P Code for execution sale should be strictly 
followed See Cal G R a»d C O p 6 

176 Setting aside of sale — ^VheTe the publication of the procla 
mation was not in accordance with Ian and the accused applied in re 
vision to have the sale set aside and to have the purchase money refunded 
to the purchasers held that whatever irregularities there might have been 
m the publication of the proclamation when a sale has taken place and the 
purchasers hav e acquired some sort of title it is not open to the High Court 
in exercising its revisional power to pass an order aSecting the title of per 
sons (purchasers) who are strangers to the legal proceedings in which the 
order IS made — Abdulla v Jtlu 22 All **16 But the accused can institute 
a suit in a Civil Court for setting aside the sale and for recovery of his pro 
perty from the purchaser if it turns out that the proclamation was illegal 
— Abdul \ Kasim 1904 \ \\ \ 1^9 (cited in 27 All 572 at p 574) Mia 
Jan V Abdul 27 All 572 

But the Punjab Chief Court holds that it is within the revisional powers 
of that Court to set aside an attachment on the ground of illegality of the 
proclamation or defect in its publication — Malli v Emp 1917 p R 39 
j8 Cr L J 070 . Emp v ’iltiltan Singh 1919 P R 32 
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80 If ^\Ithln two jears from the date of the attachment 
Reiteration o{ at- any person whose property is or has been 
tached property disposal of Government under sub 

section ( 7 ) of section 88 appears voluntanly or is apprehended 
and brought before the Court by whose order the property was 
attached or the Court to which such Court is subordinate 
and proves to the satisfaction of such Court that lie did 
not abscond or conceal himself for the purpose of avo ding 
execution of the warrant and that he had not such notice 
of the proclamation as to enable him to attend vvithm the time 
specified therein such property or if the same h^'s been sold 
the nett proceeds of the sale, or, if part only thereof has born 
sold the nett proceeds of the sale and the residue of the properiv 
shall after satisfying thereout all co«ts inci rred m consequence 
of the attachment be’ delivered to him 

177 Scope —This section prescribes a remedy where there has been 
a good and h/a/ pubtieatioa of proclamation under sec 87 but offers no 
facility for contesting the validity of an tllegal proclamation In the 
htter ease the person aggrieved has his remedy by a civil suit— 

V Jttu 22 All 216 Abdul V Kanm 1904 A '' N 159 MolaSt»gS\ 
^>>P 1917 P R 6 

Put m two other cases the Punjab Chief Court has held that it cannot 
be Said that the person aggrieved by an illegal attachment has no remed> 
except by a civil suit for the Chief Court has rcvisional powers which 
ft would employ to annul such an attachment — MalU v Cmp 1917 P R 
39 18 Cr L J 979 (d sapproving Mata Stngb v Emp 1917 PRO) 
Emp V Mullan Sitigh 1909 P R 32 ai Cr L. J 210 

178 Two years — An application under sec 89 not made within 
two jears from the date of attachment Is not entcrtainable — Mala Strgk 

V r p ,g,7 P R 6 

And proves etc —The phrase within two jears qualifies not only 
the word appears but also the word proves therefore it is not enough 
that the accused person appears within two jears it is also necessarj 
that the proof that the accused has not been absconding should be offered 
withm two jears — In n Stlbanlk 13 Bom T R 175 14 Cr L. J 337 

Porfeil tre of properly — Porfeitore of property of an absconding offen 
dcr who appears within two jears from the attachment of hu property 
should not be earned into cSect until alter a regular mquirj into the canse 
of the offenders absence — /" ** Euionalk 3 \\ p 63 
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179 Restoration ot ptopeily . — For the pnrpose of this section it is 
not necessary that the absconding accused should himself personally 
apply for the restoration of the pit^erty ; the application can be made 
by anj one on his behalf But it is essential that the absconding accused 
should appear and prove the facts required, viz , that he did not abscond 
or conceal himself for the purpose of avoiding the arrest and that he 
had not notice of the proclamation — In re Nilkanlh, 15 Bom L R 175 : 
J4 Cr L J 337 

A Magistrate's direction to h»s subordinate to svnte to the Collector 
and authorise the taking off of a certain attachment will amount to an 
order releasing the property from attachment— 5 ingA, 5 W R 8. 

After the sale of the property of an absconding accused, if an applica- 
tion by him for restoration is allowed, all that he can get is the nett sale- 
proceeds and not the property itsdf— Emp v. Fataldad, 24 Cr L J 573 
(Lah). 

180. No civil suit • — ^NVhere the accused did not appear within two 
} ears of the attachment and the property was ordered to be seld, no civil 
action could lie to set aside the sale— A/trra Zowad Ah v. Hussetn Btbee, 
8 W. R 307 (civU) 

Appeal 1— An order refusing restoration of property is appealable , see 
Sec 405 


D.-^O/fter Rules regarding Troeessts 

90 . A Court may. in any case in which it is empowered 
Issue Oi warrant in »S3ue a summons for the 

lieu of, or In addition appearance of any peiboij other than a 
to. summons. . ** 

juror or assessor, issue, after recording its 
reasons in writing, a warrant for his arrest — 

{«) if, either before the issue of such summons, or after 
the issue of the same but before the time fixed for 
his appearance, the Court sees reason to believe that 
he had absconded or wiU not obey the summons ; or 
(6) >1 at such time he (aib to appear and the summons 
IS proves to have been dniysen-ed in lime (o admit 
of his appearing in accordanci. therewith, and no 
reasonable exense is offered for such faiiure. 

181. scope :~This section applies towitnessesaswchas totheacensed 
LDol wtnessea btooght np nndee mesl shonld K, dealt wth not as cni 
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mmals but sjmply as persons arrested on civil process Cal G R Sc C 
0 p 7 

This section empowers the Court to issue a warrant only in cases in 
which it IS empowered to issue summons and not m a case in ivhich it 
has no power to issue the latter Therefore where no case is found against 
the accused and 1 e is discharged by a Magistrate under sec 253 it is not 
m the power of the District Magistrate to issue a warrant for his arrest 
for a retnal until the order of discharge is set aside and the case is taken 
to his own file — Kanwa* Stng v Q E 1893 P R 15 

182 Recording of reasons — A Magistrate ought not to issue a 
warrant either in heu of or in addition to summons m a summons case, 
unless he has previously recorded his reasons for so doing — Yasin Khan 

V Emp 5 N L R 125 Q E v AnanI Perskad O S C 99 Bela Stngh 

V Emperof 1918 P L R 50 jgCr L J 443 Where an accused person 
has been let out on his own bond a ovarrant issued under this section 
without lecoiding reasons is illegal The recording cf reasons la a neccs* 
sary prehtnmary to the issue of a warrant and omission to do *80 vitiates 
the warrant such omission cannot be overlooked and cannot be cured 

sec 537 — Re liarttlhan Ambalam 38 Mad 1088 17 Cr L J 132 

In il/aAsr 5 iH|A V Emperor 18A L J 114O the omission by the Magis 
trate to record reasons for the issue of a warrant in the first instance was 
held by the Allahabad High Court to be a mere irregularity and not an 
illegality 

The Calcutta High Court also holds that the provisions as regards the 
recording of reasons arc merely directory and not mandatory Therefore 
in a case in which the Magistrate bad matenais before him sufficient to 
justify the issue of a w arrant and to which the Magistrate did apply his 
judicial discretion and the warrant was good and valid on the face of it 
and the Slagistratc stated in the warrant the reasons upon which he relied 
the warrant was not invalid by reason of the fact that the Magistrate 
omitted to record separately i»i hts order sleet the reasons which actuated 
him in Issuing the warrant — Govt 0/ Assam v Salebulla 51 Cal i (P B ) 
27c \\ N 857 24Cr L J 8S1 (overruling SwAAer/nr PAiiAaii V Emperor 
38 Cal 7S9) Magistrates should record their reasons speciRcallj in 
"ruing in the warrant (though not nccessanlj in the order sheet) before 
issuing the warrant and should not be satisfied with merely signing their 
names to w arrants in the form given in the schedule — 51 Cal 1 (at p ail 
183 Issue of warrant in the first instance — Grounds —In the absence 
of special grounds mentioned in this section the Court ought to issue 
a summons — i asm \ Emp 5 N L K 123 ArvPoAi3LBR 
116 Great care should he taken that a warrant which implies personal 
arrest arU restraint never goes forth when a summons to attend would 
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be sufficient for the ends of justice and any attempt to cover or restrain 
a party who has been summoned only should be checked and punished — 
Punj Cir Chap XLI p 144 

A warrant cannot be Issued to enforce the attendance of a witness 
unless the Magistrate is first satisfied that the witness wiU disobey or has 
disobeyed the summons served on him— SK/Aer/anif 14 W R 20 or 
unless he believes that the witness will not give evidence voluntanly — 
In re Bourke 13 W R i or unless it is proved that summons has been 
duly served and insplte of it the witness did not appear — In re Abdoor 
Rahman 7 \V R 37 Ktng Emp v Po 3 L B R ti6 

Where in proceedings under section 498 I P C the complainant 
stated on oath that a warrant should be issued for the attendance of the 
abducted woman or else the accused would remove the woman from 
their house held that the Magistrate was justified in issuing a warrant 
lor the arrest of the woman — Mahar Stngh v Emp i8 A L J 1149 
32 Ci L ] nr 

184 Clause (b) — Proof of servtee of summons —A warrant ought 
not to issue unless due service of summons is proved But a report by 
the station writer that he served the summons is no evidence of service of 
summons under clause (b) of this section — K E v Po Nt 3L B R xi6 

Ball -«A Magistrate is competent to admit to bail a recalcitrant witness 
arrested under this section— 2 Weir 39 

91 When any person for whose appearance or arrest 
Pomtto take bond ‘tie officer presiding to arry Court is em 

for appearance. powered to bsue a summons or warrant 

IS present in such Court such officer may require such person 
to execute a bond with or without sureties for his appearance 
m such Court 

185 Bond by Mukhtear — A bond by a mukbtear by which he under 
took to produce a witness when called upon was held to be sufficient 
although no security for appearance had been taken from the witness 
herself — Q E v Kaztm Husatn 1901 A W N 35 

Pouer to loeh up — ^Even though a Magistrate may suspect that the 
witness who is present may in future be kept out of the way by the ac- 
cused still It will not justify the Magistrate in arresting the witness and 
placing her in the lock up — Ibid 

92 \Vhcn any person who is bound by any bond taken 
Arrest on breach of under this Code to appear before a Court, 

bonJ lot «pptaruict appear, the officer presiding 
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m such Court may issue a warrant directing that such person be 
arristed and produced before lum 

186 Scope — Sec y 1 as rdeiencc to the case of a j erson wlio is 
Ljund by a band to appear n Court It provides tor a v arrant onlj in 
case the person does not apj ear at the tunc uben hr «s bound by tJ c bond 
to appear and does not applj to a case wl ere prior to the time for appear 
ance arrest by warrant i» sought to be effected Such a '•ase faJIs under 
see 90 — J?e Karulhatt Ainhatam 38 Mad roSS 17 Cr I. J 132 

93 The provisions contained in tins Clnptcr relating to 
ProTisions of thU ^ summons 'uid warrant and their issue 
Chapter generally service and execution shtll so far as 
applicable to summon- ... « _ 

»es and warrants of maybe apply to every summons and exerj 

“"*** warrant of arrest issued under this Code 


CHAPTER VII 

Ol pROCESSrS TO COMPEL THE PRODUCTION OF DOCUMENTS 
AND OTHER MOVEAULC ProPEUTX AND TOR THE DlSCOVERN 
OF PePSOVS IVRONGFULLt CONF/hFD 

A — Stwmons to product 

94 (i) Whenever any Court or in any place bejond the 

Summons to ptoduce '»''■»» »' Calcutta aud Bombay, 

dscument or other any officer m chaise of a poUce station, 
considcis that the production of an> 
document or other thuig is necessary or desirable for the pur 
poacs of anj investigation inquiry trial of other proceedmg 
under this Code by or before sucli Court or officer, sudi Court 
nit> issue asummojjs orsucJioIficerawnttcn ordtf, to the person 
in whose possession or jiowcrsuch document or tlungi behevTd 
tn be rtqLinng lum to attend and produce it or to produce 
d. at the time and place stated in tlic summons or order 

(2) Any person required under thi* scctioi nicrelv to produce 
1 document or other tlung shall he deemed to have complied 
"itli tin. requisition if he causes such document or thing lo I'e 
produced uistead of attending pcisonallj to produce the same 
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(3) Nothing in this section shall be deemed to affect the 
Indian Evidence Act, 1872, sections 123 and 124. or to' apply 
to a letter, po'tcard, telegram or other document or any par- 
cel or thing in the custody of the Postal or Telegraph autho- 
rities 

187. Court — It was held m BrojiMifra Ktshorev Clarke, 12 C W N. 
973, Clarkt V Brojendra Ktshore, 36 Cal 433, and /« re Hanlal, 22 Bom 
949 that if there were no proceedings pending before a Magistrate he 
was not a Court within the meaning of this section, and could not issue 
an order under see 94 or 96 But the Privy Council in the case of Clarke 
V Brojendra litskore 39 Cal 953 (at p 966) has laid down that the words 
"Court ■ and 'Magistrate'* arc convertible terms, and that Sch V, Form 
Vlll contemplates the issue of a search warrant before any proceedings 
are initiated, and in view of an inquiry to be made 

188 Document —This section deals with documents forming the 
subject of a criminal offence as also with documents which arc or can be 
used only as evidence in support of a prosecution — In re Lakhmdas, $ 
Bom L R 980 The words 'document or thing' are general and seem to 
cover any document, the production and inspectioo of which are necessary 
or desirable or will serve the ends of justice When the premises to be 
searched are those of the accused person, the warrant issued under see 
96 need not be only for tlie document or thing in respect of which an 
alleged offence has been committed — Muntctpal Commtilce, Jkang v 
Md Hayat, 1914 P R 36 15 Cr L J 225 

The document or thing must be clearly specified , see Prankhan v 
King Bmp, 16 C W N 1078 

189. Necessary or desirable — Before the Magistrate can order for 
the production of any document he must judicially consider whether 
the production of the document is necessary or relevant for the purpose 
of the tnal — In re Lakhmi Das. 5 Bom L R 980 The Magistrate 
cannot call for anything and everything from anybody and everybody. 
The document or thing called for must have some relation to or connec- 
tion with the subject matter of the investigation or the inquiry, or throw 
some light on the proceeding, or supply some link in the chain of evidence 
— Niram of Hyderabad v Jacob. 19 Cal 52 Before a person can be 
punished for the non production of a document, it is necessary to show 
that its production was material for the decision of the case in which the 
document was called for — Damn Ham v Bmp , 4 P L W 65 : 19 Cr. 

L J 217. A document IS a necessary document even though it IS neces- 

sar^ as a mere piece of evidence only — In re Lakhmi Das, 5 Bom. L R 
9S0 It may be that the thing called for may turn out to be wholly irrele- 
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vacit to the loquiry, but so long as it is considered to bo necessary or 
desirable for the purpose of the inquiry, the power is there — Nizam of 
Hyderabad v Jacob, 19 Cal 52 

Whether the documents are necessary for the inquiry is a matter to be 
decided by the Magistrate at the time of issuing a summons under this 
section or a search warrant under sec 96 — \Iahomeci Jackartahv Ahmed 
Mahomed 15 Cal 109 In a murder case the accused has a right to a 
copy of the statements made by the witnesses at the inquest inquiry, and 
if the record of the inquest proceeding is not 111 the Court the Magistrate 
has power under this section to call lor it to be produced by the Police — 
In re Chanlet, jo L W 745 26 Cr L J 426 

190 Person in possession — The person called upon to produce 
need not be a party to the proceedings The Magistrate can order the 
production of things in the possession of the solicitor— Ntmm v Jacob, 
19 Cal 52 

Person whether tHsIudes 'accused — ^The provisions of this section 
Apply to an accused and it is competent for the ^lagistrate to issue sum- 
mons to an accused to produce a document or other thing (e g a stolen 
article) the production of which might incnmmate him — Honda lieddi 
V Emperor 37 Mad 112 J3Cr L J 403 . Mahomed Jachariak v Ahmed, 
13 Cal 109 Nitamv Jacob, i^Ca\ 52 The Magistrate has the power of 
issuing a search warrant under sec 96 to obtain documents in possession 
of the accused {Disser Missar \ Emperor 41 Cal 361) and the issue of 
summons is a milder means of attaining the same end— A'omfu Peddt v 
Emperor 37 Mad 112 Contra— /**»«»■ Chandra v Emp , 12 C \V N. 
1016 and Bajrangi Gopev Emperor 36 Cal 304 15 c W N 343, where 
it IS held that this section does not refer to stolen articles or to any incri- 
minating document or things in the possession of an accused person 

X91. Order for production — ^The order for prodoction must be made 
on sufficient matenals Where a complaint Was made against a certain 
person before the Chief Presidency Magistrate who examined the com- 
plainant and directed a local investigation and an application was made 
thereafter bj the complainant for summons under this section, and was 
granted by the Court atter hw further examination thereon, held that 
there were sufficient matenals on which an order under this section 
could properly be made and that it was properlj made — T R 1 ‘rati i 
King Emp 47 Cal O47 24 C W K |io 2I Cr L J 577 

Inspection Ihc juiisdictiou of the Magistrate to order the piojut 
tion >( a document or thing cames with it thi jurisdiction to allow the 
prosecution the nght of inspection But the Magistrate can order for 
prtxluction in Cowrf ho cannot allow the prosecution to inspect tl e entne* 
in the account book kept by the aCrU'ed, in his solicitor’s ofhee Ihej 
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(3) Nothing in thia section shall be deemed to affect the 
Indian Evidenec* Act 1872 sections 123 and 124 or to apply 
to a letter postcard telegram or other document or any par 
col or thing in the custody of tlie Postal or Telegraph autho 
Titles 

187 Court — It was held in DrojMKiffl JfisAow V Clarke 12 C N 
973 Clarke V Brojendra Ktahore 36 Cat 433 and In re Harilal 23 Bom 

949 that if there were no proceedings pending oefore a Magistrate he 
was not a Court within the meaning of this section and could not issue 
an order under sec 94 or 96 Bat the Pnvy Council in the case of Clarke 
V Brojendra Kul ore 39 Cal 953 (at p 966) has laid down that the words 

Court and Magistrate arc convertible terms and that Sch V Form 
VIII contemplates the issue ol a search warrant before any proceedings 
are initiated and in view of an inquiry to be made 

188 Document — ^Tbts section deals with documents forming the 
subject of a cnmmal offence as also with documents which are or can be 
used only as evidence m support of a prosecution — Jn re Lahkmdae 5 
Bom L R 980 The ivords document or thing are general and seem to 
cover any document the production and inspection of which are necessary 
or desirable or will serve the ends of justice When the premises to be 
searched are those of the accused person the warrant issued under see 
96 need not be only for the document or thing in respect of which an 
alleged oflence has been committed — Muntctpal Committee Jhang v 
Md Ilayat 1914 P R 36 15 Cr L J 225 

The document or thing must be clearly specified see Prnnkkan v 
King Emp t6 C W N 1078 

:8g Necessary or desirable — Before the Magistrate can order for 
the production of any document he must judicially consider whether 
the production of the document is necessary or relevant for the purpose 
of the tnal — In re Lakhmi Das 5 Bom L R 980 The Magistrate 
cannot call for anything and everything from anybody and everybody 
The document or thing called for must have some relation to or tonnec 
tion wnth the subject matter of the investigation or the inquiry or throw 
some light on the proceeding or supply some link in the chain of evidence 

Nimw of Hyderabad v Jacob 19 Cal 52 Before a person can be 
punished for the non production of a document it is necessary to show 
that its production was raatenal for the decision of the case in which the 
document was called for — Damn Ram v Emp 4 P L, W 65 19 Ct 
L J 217 A document is a necessary document even though it is ncces 
sary as a mere piece of evidence only— /« re Lakhtni Das 5 Bom L R 

950 It maj be that the thing called for may turn out to be wholly irrelc 
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vaat to the inquiry but so long as it is considered to be necessary Or 
desirable for the purpose of the inquiry the power u there— of 
Hyderabad v Jacob rg Cal 52 

Whether the documents are necessary for the inquiry is a matter to be 
decided by the Magistrate at the time of issuing a summons under this 
section or a search warrant under sec ‘Mahomed Jackartah v Ahmed 
Mahomed 15 Cal log In a murder case the accused has a right to a 
copy of the statements made by the witnesses at the inquest inquiry and 
if the record of the inquest proceeding is not in the Court the Magistrate 
has power under this section to call for it to b produced by the Police— 
In re Ckanlel 20 L W 745 26 Cr L J 426 

150 Person m possession — ^The person called upon to produce 
need not be a party to the proceedings The Magistrate can order the 
production of things in the possession of the solicitor — Nuam v Jacob 
19 Cal 52 

PersoH uihttker tncludes accused —The provisions of this section 
apply to an accused and it is competent for the Magistrate to issue sum* 
mons to an aetttsed to produce a document or other thing (eg a stolen 
article] the production of which might incriminate him — Konda Redit 
V Emperor 37 Mad 112 i3Cr L J 493 Mahomed Jachnnahv Ahmed 
tj Cat log ^ixumv Jacob tgCal 42 The Magistrate has the pouer of 
isauing a search warrant under sec 9O to obtain documents in possession 
of the accused {Bisser Missar v Emperor 41 Cal 861) md the issue of 
summons is a milder means of attaining the same end — Konda Redit \ 
Emperor 37 Mad 112 Contra— /sAwnr Chandra v Emp la C \\ N 
1016 and Bii;risngi Cope y Emperor 38 Cal 304 15 C W N 343 where 
It is held that this section does not refer to stolen articles or to any men 
mmating document or things in the possession of an accused person 

191 Order for production — ^The order for prodoction must: be made 
on sufficient materials Where a complaint ssas made against a certain 
person before the Chief Presidency Atagistrate who examined the com 
plainant and directed a local investigation and an application was made 
thereafter b> the complainant for summons under this section and was 
granted by the Court alter his further examination thereon held that 
there Were suflicient materials on which an order under this section 
could properly be made and that it was propcrij made — T E l^att \ 
AiJig Emp 47 Cal C47 24 C \V N |io .1 Cr L J 377 

Inspection — Tic jurisdiction of the Magistrate to order the {luJui. 
tion jf 1 document or thing carries with it the jun»diction 1 1 allow tl e 
prosecution the right ol inspection Hut the Magistrate can order lor 
produetinn in Court ho cannot allow the prosecution to inspect the entn 
in the account book kept 1) the nCcUsed, in In >ohcitor » office 1 
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{3) Nothing in thw section shall be deemed to affect the 
Indian Evidence Act. 1872, sections 123 and 124, or to apply 
to a letter, postcard, telegram or other document or any par- 
cel or thing in the custody of the Postal or Telegraph autho- 
rities 

187 Court — It held m Brojendra Kishore V Clarke 12 C W N 
973, Clarke v Drojendra Kxshore, 36 Cal 433 and In fe Hanlal 22 Bom 
949 that if there were no proceedings pending oefore a Magistrate, he 
was not a Court’ within the meaning of this section, and could not issue 
an order under sec 94 or 96 But the Pnvy Council m the case of Clarke 
V Brojendra Kisliore 39 Cal 953 (at p 966) 3 ias laid down that the words 

Court ' and Magistrate" are convertible terms and that Sch V, Form 
VIII contemplates the issue of a search warrant before any proceedings 
are initiated and in view of an inquiry to be made 

188 Document — This section deals with documents forming the 
subject of a criminal offence as also with documents which arc or can be 
used only as evidence in support of a prosecuiion'~/» re Lakhmidas, s 
Bom L R 980 The words ’document or thing’ are general and seem to 
cover any document, tbo production and inspection of which are necessary 
or desirable or will serve the ends of justice When the promises to bo 
searched are those of the accused person, the warrant issued under sec 
96 need not be only for the document or thing in respect of which an 
alleged oflence has been committed— Committee Jhnng v 
Md Ila^ai 1914 p R 3O 15 Cr L J 225 

The document or thing must be clearly specified, see Prankhan v 
King Emp , 16 C W N 1078 

189. Necessary or desirable — Before the Magistrate can order foi 
the production of any document, he must judicially consider whether 
the production of the document is necessary or relevant for the purpose 
of the tnal — In re Lakhmi Das, 5 Bom L R 980 The Magistrate 
cannot call for anything and everything from anybody and everybody 
The document or thing called for must have some relation to or connec- 
tion with the subject matter of the investigation or the inquiry, or throw 
some'ii^ft on inc proceehing or supply some'linlc in fne cliam of evidenc< 
— Nizam of Hyderabad v Jacob, 19 Cal 52 Before a person can bi 
punished for the non production of a document, it is necessary to sho" 
that its production was material for the decision of the case in which th( 
document was called for — Damn Ram v Emp , 4 P L W 03 : 19 Cr 
L J 217 A document is a necessary document even though it is ncces 
sary as a mere piece of evidence only — /k re Lakhmi Das. 5 Bom L R 
y*!© It may be that the thing called for may turn out to be wholly irrele 
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vaat to the inquiry but so long as it is cons dered to be necessary or 
desirable for the purpose of the inquiry the power is there — Nizam of 
Hyderabad v Jacob 19 Cal 52 

Whether the documents are necessary for the inquiry is a matter to be 
decided by the Magistrate at the time of issuing a summons under this 
section or a search warrant under sec 96 ~-Mahonei Jackartahv Ahmed 
Mahomed 1$ Cat 109 In a murder case the accused has a right to a 
copy of the statements made by the witnesses at the inquest inquiry and 
if the record of the inquest proceeding is not in the Court the Magistrate 
has power under this section to call for it to b produced by the Police— 

re Chantet 20 L W 745 26 Cr L J 426 

190 Person m possession — ^Thc person called upon to produce 
need not be a party to the proceedings The Magistrate can order the 
production of things m the possession of the solicitor— v Jacob 
J 9 Cal 52 

Person whether includes accused —The provisions of this section 
^PPly to an accused and it is competent for the Magistrate to issue sum 
mons to an accused to produce a document or other thing (r g a stolen 
article) the production of which might iDcriroinate him — Kemia Rtdii 
V Emperor 37 Mad 112 tjCr L J 493 Mahomed Jackartah\ Ahmed 
tj Cal tog Nttamv Jacob tgCal 52 The Magistrate has the power of 
issuing a search warrant under sec 9d to obtain documents in possession 
of the accused {Dtster Mtssar v Emperor 41 Cal •’Ct) ind the issue of 
summons is a milder means of attaining the same end — honda Redds v 
Emperor 37 Mad XI2 Contra— /sAwar Chandra v Emp 12 C N 
1016 and Dajrangs Cope v Emperor 38 Cal 304 15 C \V N 343 where 
it IS held that this section does not refer to stolen articles or to any men 
mmatiDg document or things in the possession of an accused person 

tgi Order for production — The order for production must be made 
on su( 5 cient matcnals Where a complaint t\ai made against a certain 
person before the Chief Presidency Magistrate who examined the com 
plainant and directed a local investigation and an application was made 
thereafter by the complainant for summons under this section and was 
granted by the Court after his further etaminatioo thereon held that 
there were sufEcient materials 00 which an order under this section 
could properly be made and that it w ts properlj made— T R J'ratl \ 
king Emp 47 Cal 0|7 24 C t' N 4x0 1 Lr L J ^77 

Inspection —The jurisdiction of the Magistrate to or ler tl e produc 
tion )f 1 document or thing carries with it the Jiinsliction to allow lie 
prosecution the right of inspection But the Magistrate can order W 
PrfHluction in Court ho cannot allow the prosecution to inspect the entnes 
in the account book kept l> the nccu^ in I ir ,oli tor , efee Ihei 
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must be first produced in Court where they can be inspected — In re 
Lahktntdas 5 Bom 'L R 978 93o 

Putting ft 1 1 ntdence — On production of a document the nccused 
has no right to insist upon the prosecution putting it in ev dence The 
prosecution is entitled to determine whether it is to be put in evidence or 
not — Mahomed, Jackariah v Ahmed 15 Cat 109 In re Lahkmi Das 5 
Bom L R 9S0 

Secun/y for prod iclion — Where a Magistrate thinks that there are 
articles in a person s possession the production of which is necessary he 
can bsue a summons under this section or a search warrant under 
sec 96 there is no section to enable him to demand security from the 
person tor the production of the articles when requited instead of issuing 
a summons under sec 94 or a ivarrant under sec 96 — Puma Chandra 
V Sash nittsan 7 C W N 5 3 Bat a/let a warrant } as been tssued 
against a person for the search of certain articles in his premises if such 
person offers an undertalang to produce the art clcs before tl e Court 
whenever required the Magistrate may stay execution of the warrant 
conditionally on the execut on of the bond by such person for production 
of the articles m Court whenever called upon — Ktskon Mohan v Hart 
Das 47 Cal 164 3( Cr L J 391 

Lien —The mere fact that the person id possession of the articles has 
a lien over them docs not affect the power of the Magistrate to order their 
product on— « 0/ Hyderabad y Jacob 19 Cal 53 

Punishment —Omission to produce the document or thing is punish 
able under sec 175 I P C 

95 (I) li my document parcel or tlung in such custody 

Procedure as toletters Opinion oi any Distnet Magia 

and telegrams trate Chief Presidency Magistrate High 

Court or Court of Session wanted for tlic purpose of any investi 
gallon inquiry trial or oUicr proceeding under this Code 
such Magistrate or Court may require the Postal or Telegraph 
authontics as the case may be to deliver such document parcel 
or thing to such person as such Magistrate or Court directs 
(2) If any such document parcel or tlung 19 m the opinion 
of anj other Magistrate or of any Commissioner of Police or 
District Superintendent of Police, v.antcd for Miy such purrosc 
he may require the Postal or Telegraph Department as the 
case may be to cause search to be made for and to detain such 
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document parcel or thing pending the orders of 'xnj such District 
Magistrate Chief Presidency Magistrate or Court 

192 Production of Post office records before Courts — The atteo 
t on of all Ci\ il and CnminahCourts in the Provinces of B ngal an 1 Eastern 
Bengal and Vssatn is invited to the folio nng Itpartmental instructions 
which the Director General of Post Office with the approval of the Gov 
ernment of India has issued for the guidance of Postmasters on -the subject 
of the production of Post Office Records before Court — 

A summons from a Court of Civil or Criminal jurisdiction to produce 
any of the records of a Post Office or a certified extract from or copy 
of any such records must be compbed with The receipt of such a sum 
mons and such particulars as are known to the Post Master regarding 
the case should be at once reported to the Post Master General in case 
he should see fit to raise any objection in Court under secs 123 and 124 
of the Indian Evidence Act (I of 1872) to the production of any of the 
records When any journal or other record of a Post Office is produced 
in Court and admitted m evidence the Officer producing it shall ask the 
Court to direct that only such portions of the record as may be required 
by the Court shall be disclosed — Caf G R and C 0 p 7 

B —Search xcarranls 

98 (1) Where any Court Im reason to behove that a pcison 

When search wanant whom a summons or order under section 
may be issued or a requisition under section 95 sub 

section (i) lios been or might be addressed vnll not or would not 
produce the document or thing as required bj such summons 
or rcqmsition 

or where such document or tiling is not known to the Court 
to be in the possession of any person, 

or where the Court considers that the purj/oses of anj inqiurj, 
trial or other proceeding nndcr this Code will be sened bj a 
general search or inspection 

it maj issue a search warrant and the i^erbon to whom 
such warrant u. directed OTa> search or inspect in accordance 
therewitli and the provisions hcrtmafUir contained 

(a) Nothing Ivcrevn coivlamcd shall avithonzc an> Magistrate 
other than a Distnct Magistrate or Chief Presidcncv Matrsi 
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to gnnt a warrant to search for a document, parcel or other 
thing in the custody of the Postal or Telegraph authonties 

193 Conditions precedent — Duty of Magistrate — 

(а) Before issuing the search warrant the Magistrate must have before 

him some information or evidence that the document is necessary or 
desirable for the purposes of the inquiry before him — Motdteti Brothers 
V Eng Thaung g L B H 45 10 Bur L T 216 

(б) The Court issuing the search warrant must have reason to 
believe that the person against whom the search warrant \% issued is not 
likely to produce the document or thing in his possession in pursuance 
of a mere summons or order under section 94 or a requisition under section 
gj (i) of this Code — In re Manekji Sorabjt 5 Bom L R 1032 The issue 
of a search warrant is a. judicial act and it is the duty of the Magistrate 
before issuing such warrant to satisfy himself by inquiry that summons 
uay not lave the desired e/feet Where without such inquiry the Magis 
trate issued a search warrant on the mere application of the complainant 

the order was «//ra fiw—Zyavotf CAef/y V Jehangir 1917 M W N 494 
18 Cr L J 837 Ptyare Lai v Thakur Dat 1916 P W R 12 17 Cr 

L J 60 

(c) A search warrant ought to be issued only after judicial inquiry 
and on proper materials— WaAemed Jaekanah v Ahmed 15 Cal 109 
Queen v Syiid Hossatn Ah 8 W R 74 In re HarilaJ 2z Bom 949 
RashBeharyv Emperor 35 Cal 1076 Of course it is not obligatory on 
a Magistrate to wait until a preliminary inquiry is held and all the witnesses 
for the prosecution are examined and cross examined the Magistrate 
is entitled to act upon information which he considers credible provided 
that there is a compla nt before him and the complainant is examined 
by him on oath or solemn aflSrmatioo— Q E v Mahant of Ttrupah 
13 Mad x8 In re 5 i«a/«ri<«arta PiHai 1910 M W N 818 8 M L T 
416 If a complaint is laid before a Magistrate a search warrant issued 
on the coraplamt without examining the complainant is irregular If 
the Magistrate is about to issue a search warrant on the strength of inform 
ation as distinguished from a complaint the Court should if feasible 
examine the informant on oath and if evidence cannot be taken on 
oath the Court should act with a due appreciation of the fact that it is 
taking upon itself the responsibility of issuing upon the basis of that 
mformit on an order of a very senous nature involving the invasion 
and search of a man s house — MuJehandv King Emperor 8A L J 317 
The statement of a counsel who is appearing for the prosecuting complain 
ant IS not information on which a Magistrate is entitled to issue a search 

warrant— ft \ L J 517 A fcli^m received by the Police is not a good 

groun 1 for ssu ng n search Marrant— /» re Uan La! 22 Bom 949 
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The provision of the law reqainng the sanction of a \ragistrate before 
the issue of a search warrant means that the Magistrate should apply 
his mind to the facts and ought not to issue a search warrant simply 
because a Police officer asfcs him to do so When there is no inquiry 
or trial or other proceeding under the Code 3 general search warrant 
cannot be issued under this section Thus in the course of an invest! 
gation which was being made by a Police officer appointed by the 
Government to inquire into the dcahngs with the Munitions Board a 
petition was presented by that officer to the Chief Presidency Magistrate 
of Calcutta stating that certain offences appeared to have been committed 
in connection with the dealings with the Munitions Board and praying 
for a search warrant against the firm of one T It Pratt There was 
nothing m the petition to connect T R Pratt with those offences It 
was held that there weio no materials before the Magistrate on which 
he could decide that a search warrant should be issued — T Jt Pratt v 
J-mp 47 Cal 597 31 Cr L J 313 34 C W N 403 An order under 
this section cannot be made to further a pol ce investigation which may 
or may not result m an inquiry The Magistrate is to form bis own opimon 
upon the matenals placed before him He is net Tcheved from hw duty 
by stating that be believed that the officer holding the investigation for the 
purposes of which the documents or things were required had formed 
a correct opinion~/d|<iB«<ifA Agarwalla v Emp , 34 C W N 405 at 
Cr L J 573 

Record — Although there is no express provision requiring the Magis 
tratc to make a record or keep notes of the examination of the person 
on whose application he issues the search warrant stiU some record ought 
to be kept to enable the High Court to form an opinion as regards the 
materials upon which the Stagistratc acted — /aganwafA v En>p 34 C 
W N 405 

194 Court — It means Magistrate Court and Magistrate are 
convertible terms and it is not necessary that the Magistrate in order to 
Issue a search warrant should $il as a Court or that some proceeding 
should ha\c been initiated before him — Clarhe \ Drojendra l\tskore 39 

953 at p 9GG (P C) oa crrullng Clar \ Brojendra htskore 36 Cal 
«3 

195 Person —"The word person includes the accused — Muntapal 
CommUltf Jkans s Muhammad Uayat *914 P R 36 15 Cr L J 325 
A search can be made lor a stolen article or incrinunating document in 
the possession of the accused person — Bistar \fisjer a Emp Cal 2O1 
See Note 190 under sec 94 

196 Who can make the itareli — ^The Magistrate who b compe- 
tent to Issue a search warrant is also competent to conduct the scar 
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liimseU, see sec 105, Cmp v Gatteskt, 18S4 A W N 213. Clarlte v 
Brojendra Ktshore 36 Cal 433, on appeal, 39 Cal 953 P C) 

197 Only specific articles can be searched — The search must be 
for a specific article or thing and not for stolen property generally — Pirrar 
Misser \ Emperor 41 Cal 261 17 C W FT 1209 The Ia^v' docs not 

authorise a searcli for anjthing but specified articles which have been 
or can be made the subject of siunmons or warrant to produce— Praw 
Khan v Emperor 16 C W N 1078 13 Cr L J 764 , Motdeen Brothers 
V Eng Thaung 9 L B R 45 

A search ought not to be conducted /or fishing out evidence This 
section contemplates the production of a specified or distinct thing which 
may be deemed essential for the conduct of the jmiuiry and the convic- 
tion of the accused and for that purpose a specified house or place may 
be searched It does not empower police officers or other underlings to 
make harassing domiahary visits to inquire into the private concerns 
of individuals and to seuc any papers under the bare chance of finding 
something tending to conviction — Queen v Syud Hossatn, 8 W R 74. 
Moideen Brothers v Eng Thaung. 9 L B R 45 ly Cr L J 543 
Therefore, where a Magistrate issued a search warrant for the search 
and selsuro of all letter books letters bills and books oi account m a 
man’s house for the purpose of inquiry as to whether he had used or 
sold articles inth a counterfeit trade mark it was held that the issue 
of such a search warrant was a gross perversion of the law— 

Brothers V Eng Thaung, 9 L B R 45 , ptyetre Lai v Thahar Dal, ij 
Cr L J Co 

198. Extent of search. — In taking action under tins section, the 
Court is authorised to go as far as is physically possible in the search 
The accused can perhaps defeat the Court by concealing or destroying 
the document or by having it concealed or destroyed, taking of course the 
consequences of such action, just as the accused in the dock can, ivhen 
questioned under sec 34 *< thwart tbe Court in ils search for truth by 
answering falsely or refusing to answer But the mere fact that the 
accused can so defeat or thwart the Court is no reason for holding that 
the Court IS debarred from going as far as the section specifically allows 
— MuHieipal Committee. Jhang v Muhammad flayal igz^ P. R 36 The 
Magistrate has power to issue a search warrant for the production of 
copies of the infringing book, proofs, plates, printed and set up matters, 
together w ith letters and orders with reference to the book, for the purpose 
of making on order under section 10 of the Copj right Act — Kishon Mohan 
\ Hart Das. 47 Cat 1O4 21 Cr L J 391 

X99 Miscellaneous —Taktiig possession Power to search giicn 
by this section includes abo the jiower to take possession of the document 
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0 thing— Jacharta \ Ahmed ^fahomed 15 Cal loo In re 
Bhanjt Ratanlal 677 

Inspection — \\Tien documents and other things seued upon the 
premises of an accused by 'irtue of a search warrant are brought before 
the Court the Magistrate would have the power to allow the prosecution 
an inspection thereof Thej stand when they are brought to the Court 
precisely m the same position as documents or things found upon the 
person of a pnsoner at the time of his arrest — Mah<»ned Jackarta \ Ahmed 
13 Cal 109 7 m rg Lahhini Das 5 Bom L R 9S0 but he i» not entitled 
to examine it all e g in case of account books the Court should restnet 
the examination to the particular book or portions of the beiok relating 
to the subject matter under inquiry or tnal — Mahomed Jacharta v Ahmed 
•5 Cal log 

Seieure without starch warrant — An order of the lilagistrate to seue 
certain account books without issuing a summons under Sec 94 or war 
^^nt under this section is illegal— ffari Charon v Cinsh Chandra 3S 

Cal 68 

Search warrant when to be executed,— A search warrant should be 
executed bebreen sunrise and sunset If for special reasons it u exeeuted 
l>etween sunset and sunrise such reasons most be reported to the D S P 
^or the informahOQ of the Magistrate — Bengal BoJice Manual and Cd , 
P 403 

Issue oj search warrant must be prompt — ^^\he^e in a case of cnml 
nal trespass and theft the complainant at the tune of applymgforprocess 
prayed for the issue of a search warrant but the Magistrate after repeated 
applications made an order for the issue of warrant more than three weeks 
after it was held that although the procedure was not contrary to the 
actual letter of sections g6 and 98 still it was so dilatory that it could only 
fend to defeat the very object for which such a warrant was issued — BiJas 
V Bam Copal 22 C \\ N 719 iq Cr I J 707 

*00 Stay of execution of waiiawt wu security — Where the person 
against whom a search warrnnt w »s l«»iel jni* f r the staj thereof 
and oRers an undertaking n *1 I'* wll i* | lee t f the liifrlnging book but to 
produce them before the Co »rt wleiieacr irquirrl tie Magistrate has 
jurisdiction to stay i xpcuthm i f the warrant ci n ll^ionall) on the execu- 
tion of a bond to proliiec the r« j lea In Court — hisht'ii ^(ckan a Ifan 
Bas 47 Cal 164 (See this case cHc I In ^ote i )i under section 94} 

97 The Court mi}. ** thinl' fit spr^ift m the uairart 
Ptwerto reatrlct or part thereof to 

Warrant \\liich_onlj tlie s» arch or inspection «liaU 

nxtend , and tli<. jvrson charped wttJi tl c e\rcution of su« 
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warrant shall then search or inspect only the place or part so 
specified 

98 (i) If a Distnct Magistrate, Subdivisional Magistrate, 

Search of house sus- Presidency Magistrate or Magistrate of the 
Mo'len propetty“o”Sd “P»" mfonnation and after such 

documents, etc inquiry as he thinks necessary, has reason 

to believe that any place la used for the deposit or sale of 
stolen property 

or for the deposit or sale or manufacture of forged documents, 
false seals or counterfeit stamps or com, or instruments or mate- 
rials for counterfeiting com or stamps or for forging 

or that any forged documents, false seals or counterfeit 
stamps or com, or instruments or matenals used for counter- 
feiting coin or stamps or for forging are kept or deposited m 
any place, 

QY %J a District Magistrate Sn6 Dtrtstonfil Magistrate or a 
Presidency Magistrate upon tnformaUon and after such inquiry 
as he thinhs necessary, has reason to belteie that any place is used 
for the deposit sale manufacture or production of any obscene 
object such as is referred to tn section 292 of the Indian Penal Code 
or that any such obscene objects are kept or deposited tn any place, 
be may by his warrant authonze any police officer above 
the rank of a constable — 

(а) to enter, >vitli such assistance as may be required, 

such place and 

(б) to search the same in manner specified in the warrant, 

and 

(c) to take possession of any property, documents seals, 

^ stamps or corns therem found which he reasonably 
suspects to be stolen, unlawfully obtamed, forged, 
false or counterfeit, and also of any such instrument 
and matenals or of any such obscene objects as 
aforesaid, and 

(<f) to convey such property, documents, seals, stamps, 
coins, instruments or mnteriTfs or such obscene 
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objects before a Magistrate or to guard the same 
on the spot until the offender is taken before a 
Magistrate or otherwise to dispose thereof in some 
place of safety, and 

(e) to take into custody and carry before a Magistrate 
every person found in such place who appears to 
ha\e been pnvy to the deposit, sale or manufacture 
or keepmg of any such property documents seals, 
stamps, corns, mstruments or matenals or such 
obscene objects, knowing or having reasonable cause 
to suspect the said property to have beciy stolen 
or otherwise unlawfully obtained, or the said docu- 
ments, seals, stamps, coins, instruments or matenals 
to have been forged, falsified or counterfeited, or the 
said instruments or matenals to have been or to be 
intended to be used for counterfeitmg com or stamps 
or for forging or the said obscene objects to haie been 
or to be intended to be sold, let to hire, distributed 
publicly exhibited, circulated, imported or exported 
(2} The provisions of this section with respect to — 

(а) counterfeit com, 

(б) coin suspected to be counterfeit, and 

(c) instruments or matenals for counferfeitmg com, 
shall, so far as they can be made applicable, apply respective!} 
to — 

(rt) pieces of metal made in contravention of the Metal 
Tokens Act, 1889 [I of iSSgJor brought into British 
India in contravention of any notification for the 
time being m force under section 19 of the Sea 
Customs Act, 1878 [VIII of 1678], 

(6) pieces of metal suspected to have been so made or 
to have been so brought into Bntish India or to be 
mtended to be issued ui contravention of the former 
of those Acts, and 

(c) instniments or matenals for making pieces of metal 
in contravention of that Act 
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Change — The italicised ivorfs have been added by the Obscene Pub- 
lications Act (VIII of 1925) 

201 Secs 98 and 96 — ^The Calcutta High Court has made a dis- 
tinction between secs 96 and 98, and laid down that Section 96 contem- 
plates the existence of a judiaal proceeding in the course of which 
alone the Magistrate can issue a search warrant but that section 98 
does not require a criminal proceeding as a condition precedent to the 
issue of a search warrant — Rash Behary v Emp , 35 Cal 107O But 
See Clarke v Brojendra Ktshore 39 Cal 953 (P 0 ) which lays down 
that it is not necessary that there should be any proceeding before the 
issue of any search warrant See Note 194 

202 Search without warrant — If there is no search warrant under 

this section the search is illegal and the occupiers of the house have a 
legal nght of private defence in resisting it — Bajraisg Cops v Emp , 38 
Cal 304 (306) 15 C W N 343 But a police officer investigating a 

charge of theft is entitled to'scarch without a warrant a house which he 
anspects to contain stolen property , in such a case bis right to search is 
incidental to his nght to investigate— v Ntrnial Singh, 42 All 67 
(68) X7 A L J 1047. 20 Cf L J 695 


09 When, in the execution of a search-warrant at any 

Dl.I».al .1 Ihlnp •''' 1”"=- 

found In search be- diction of the Court which issued the 
yond jurisdiction game, any of the thmgs for which search 
IS made, arc found, such things, together wth the hst of the 
same prepared under the provisions hereinafter contamed, shall 
be immediately taken before the Court issumg the warrant, 
unless such place is nearer to the Magistrate having junsdic- 
tion thereui than to such Court, m which case the hst and things 
shall be immediately taken before such Magistrate , and, unless 
there be good cause to the contrary', such Magistrate shall make 
an order authenzmg them to be taken to such Court. 


Power to declare cer- 
tain pubLcation forfei- 
ted, and to bsue searcb 
warrants for the same 


(1) ^\'herc— 


(а) anj newspaper, or book as defined m the Press and 

Registration of Books Act, 1867, or 

(б) an> document, 

wherever printed, appears to the Local Government to contain 
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any seditious matter, that is to say, any matter the publication 
of which IS punishable under section 124A of the Indian Pen'll 
Code, the Local Government may by notification in the local 
Official Gazette, stating the grounds of its opinion, declare 
e\ery copy of the issue of the neivspaixir containing such matter, 
and every copy of such book or other document, to be forfeited 
to His Majesty, and thereupon any police officer raaj seize the 
same, wherever found m British India, and any Magistrate may 
by warrant authonze any Pobce-officer not below the rank 
of Sub Inspector to enter upon aid carch for the same m 
any premise* where any copy of surh Issue or any 'uch book 
or other document may be or may be rca.onably su'^pected 
t( be 

(2) In sub*section (i) ‘'document” includes also any painting, 
drawing or photograph, or other representation 

Sections 99A to 90G have been added by Act XIV el tOJj (Indian 
Press Law Repeal and Amendment Act) 


09 B Any person having any interest m any newspaper, 

Alpllcatbn » HIsh ’'"O'' ■" o' 

Court to set aside of> which an order of forfeiture has been 
derd forfeiture. made Under section 9gA, may, within 
two months from the date of such order, apply to the High Court 
to set aside such order on the ground that the issue of the news- 
paper, or the book or other document, m respect of which the 
order was made, did not contain anj «vditious matter 


202A When an application is made to the High Court under this 
section the High Court is precluded by section 99D from considcnng 
ony other point than the question nhether m fiot the matters contained 
in the book wore seditious oc not The HirU Court cannot eater lata 
the question as to whether the Goxemnient ^»otlficatlon declanng all 
copies of the book to be forfeited complieil with the requirements 
of section 99 \ — BnywatA v A IT 47 Ml rj \ L J r 36 

Cr L J 679 


090 Ex cry sadt application shall In lieard and defer- 
Hmlnsbj SpwUl * Special B,nch of the Hig 

Cturt compo«cdof tlin-c Fudges 

Cr 9 
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99D (i) On receipt of the application the Special Bench 

Order of Special satisfied that the issue 

Bench setting aside of the newspaper or the book oi other 
forfeiture document m respect of which the 

apphcaticn has been made contained seditious matter of the 
nature referrea to m sub section (i) of section 99A set aside 
the order of forfeiture 


(2) Where there is a difference of opinicn among the Judges 
fciming the Speaal Bench the decision shall be in accordance 
with the opinion of the majonty of those Judges 

Where the applicant is alleged to have published a senes of seditious 
boohs theTvholesenesmustbelookedto todeterminewhetherthepassages 
contained therein are seditious — Batjnalk v if £ 47 All 298 


99E On the heating of any such application with refer 

Evitoce to ptore “"P “PP 

nature or tendene7 of newspaper may be given in evidence ir 
newspapers ^,1 mature 01 tendei cy 

of the words signs or visible representations containea in such 
newspaper which are alleged to be seditious matter 

99F Every High Court shall as soon as conaeniently 
Frocedure m High be frame rules to regulate the pro 

Court cedure m the case of such application 

the amount of the costs thereof and the execution of orders 
passed thereon and until such rules are framed the practice 
of such Courts m proceedings other than suits and appeals 
shall apply so far as may be practicable to such apphcations 


99Q No order passed or action taken under section ggA 

. . j ^ u A ^ called in question m any Court 

Jurisdiction barred ^ vuu * 

otherwise than m accordance with the 
provisions of section 99B 


C — Dtscoicry of Prrstwis wrongfully confined 

100 If any Presidency Magistrate Magistrate of the first 
Scareb for person* Sub divisional Magistrate has 

wrongfully confined reason to bclitvc that any person is con- 
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fined under such circumstances that the confinement amounts 
to an offence he may issue 0 search warrant and the person 
to whom such warrant is directed may search for the per«on 
so confined , and such search shall be made in accordance there 
with and the person, if found shall be immediately taken tefore 
a Magistrate who shall make such order as m the circumstances 
of the case seems proper 

^20^ Duty of Magistrate — ^When a Magistrite has an applicatiiin 
before him confaming the allegations that are retiuired this section 
and asking him to issue a search warrant under it it is Incumbent on 
such Magistrate to satisfy himself by holding an Inquiry that ther? Is 
foundation for the application — Abdul Am v Crown jglO P, l( 3-| 
17 Cr L J 491 

ATre%i oj ward —The powers conferred on a first class Magfst^^to 
under this section may be exercised by a District Judge m arresting a 
ward removed from the custody of the guardian See section 25 (3) of 
the Guardians and Wards Act 

On an application for the recovery of a boy by his adoplivel nother 
fre • • • 

to 

th ^ 11 

204 Wrongful confinement -^The Magistrate is sot bound to issue 
a search warrant under this section unless he has reason to believe that 
the confinement amounts to an offence The jurisdiction conferred by 
thissectionisnot asividcasthatconfcrred bysec 491 — Q ZT v Muktahai 
Ratanlal S39 , j 

Complatnl agatnst husband — In the case of n complaint being made 
against the husband that he was keeping his wife In confinement a 
Magistrate cannot make -a summary onler but before disposing of ibh 
proceedings be Is bound to hear both sides and after making such Inquir} 
as may seem necessary, he should pass such order as may seem right 
If he finis the confnement amounted to an oflence he should, let the 
"ifo go and warn the husband against interfering with her except through 
a Civil Court If on the other hand he ama es at the coqclosioa that 
euCh is not the case he should advise the mfe tago home with her hushant? 
warning the husband at the same time against using any coercion in taking 
the wjfc with him — Shtr Sha v ifrgam 1910 P \\ R 29, 

Cr L J 450 

20s Term of warrant — There being no prescribed form of war 
rant under this section n Magistrate who had to issue one uodrr this 
section adaptoil a form under Sec the provisions of this wetron by 
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99D (i) On receipt of the application, tlie Special Bench 

^ . , , shall, if it IS not satisfied that the issue 

Order of S p e c 1 a I 

Bench setting aside of the newspaper. Or the hook oi other 
forfeiture document, m respect of which the 

appUcaticn has been made, contained seditious matter of the 
nature referrea to in sub section (i) of section 99A, set aside 
the order of forfeiture 


(2) Where there is a difference of opinicn among the Judges 
fciming the Special Bench, the decision shall be in accordance 
with the opinion of the majority of tho*^ Judges 

Where the applicant is alleged to have published a senes of seditious 
books the whole senes must he looked to. to dctcmunc whether the passages 
contained therein are seditious — Jlatjnath» K £,47 All 298 


99B On the heating of any such application with refer- 
^ .. cnee to any newspaper, any cipy of such 

nature or tendency of newspaper may be given in evidence in 
newspapers ^1 proof of the nature 01 tendency 

of the words signs or visible representations containca in such 
newspaper which are alleged to be seditious matter 

89F. Every High Court shall as soon as con%eriently 
PwceAw in High f^ame rules to regulate the pro 

Court. cedurc m the case of such application, 

the amount of the costs thereof and the execution cf orders 
passed thereon, and until such rules arc framed the practice 
of such Courts in proceedings other than suits and appeals 
shall apply so far as may be practicable, to such applications 


09(3. No order passed or action talxcn under sccticn 99A 
shall be called in questfon in any Court 
otherwise than m accordance with the 
provnsionsof section 99B 


Jurisdiction barred 


C — Diicoicry of Persons tcro7tgftilly confined 

1(M) If any Presidency Magistrate Magistrate of the first 
Search for persons c^^ss or SubsliMsional Magistrate has 
wrongfully confined reason to bclic\c that any person is con* 
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fined under such circumstances that the confinement amounts 
to an offence, he may issue 9 search warrant, and the person 
to whom such warrant is directed may search for the per<on 
so confined , and such search shall be made in accordance there- 
with and the person, if found, shall he immediately taken Vofore 
a Magistrate, who shall make such order as in the circumstances 
of the case seems proper 

^20^ Duty of Magistrate — ^Wlicn a Magistrate has an application 
before him containing the allegations that are required by thb section 
and asking him to issue a search warrant under it it is incumbent on 
such Magistrate to satisfy himself by holding an inquiry that there Js 
foundation for the application — ylbdut Aeie v Crown 191G P 3^ 
»7 Cr L J 401 

Arresl of ward —The powers confcrreii on a first class Magistrate 
under this section may be exercised by a District Judge in arresting a 
ward removed from the custody of the guardian Sec section 23 (3) of 
the Guardians and Wards Act 

On an application for the recovery of a boy by his adoptive^ tuother 
from the natural father the health or safety of the boy m his bcin^ allowed 
to live with his natural parents should be a paramount consideration^ for 
the Court — Chagan v Hera La! 24 C W N 104 20 Cr L J 729 

204 Wrongful confinement ^The Magistrate is not bound to issue 
a search warrant under this section unless he has reason to believe that 
the confinement amounts to an offence The jurisdiction conferred by 
this section is not as wide as that conferred by sec 4!)i— (? D v Muktaha!, 
Ratanlal 839 , 

Complaint againei husband — In the caw of a complaint being made 
against the husband that he was keeping his wife in confinement a 
Magistrate cannot make a summary onlcr but before disposing of the 
proceedings he is bound to hear both sides and after making such inquir} 
as may seem necessary he should pass such order os may seem right 
If he finds the confinement amounted to an oflence he should, let the 
wife go and warn the iiusband against interfering with her except through 
a Civil Court II on the other hand he annes at the coeclosion that 
eucli is not the case he should adaise the wife to. go homo with- her faus'band 
warning the hui,band at the same time against using any coercion in taking 
the wjfc with him — Shn Ska » Sabina Btgam 1910 P \\ R 29 11 
Cr L J 450 

20s Form of warrant — There being no prescribed form of war 
rant under this wction a Magistrate who had to issue one under this 
section adaptevl a form under Sec 9b 1® the proMMons of this «<ctiQn by 
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99D (i) On receipt of the application the Special Bench 

_ . - _ , , shall if it IS not satisfied that the issue 

Order of Special 

Bench setting aside of the newspaper, or the book oi other 
forfeiture document, in respect of winch the 


apphcaticn has been made, contained seditious matter of the 
nature referreu to m sub section (i) of section 99A set aside 


the order of forfeiture 


(2) TOiere there is a difference of opmun among the Judges 
fcimmg the Special Bench the decision shall be in accordance 
wth the opinion of the majonty of those Judges 

Where the applicant is alleged to have published a senes of seditious 
books the whole senes must be looked to todetermioewhetherthepassages 
contained therein are seditious — Batjnathv K E 47 All 29S 


D9E On the hearing of any such application tvilh refer- 

. cnce to any newspaper, any ctpy of such 

Evidence to prove ^ ^ ^ , 

nature or tendency of newspaper may be given in evidence in 
newspapers 2id of the proof of the nature ot tendency 

of the words, signs or visible representations containca in such 
newspaper which arc alleged to be seditious matter 


09F Every High Court shall as soon os conveniently 
Procedure in High ff^me rules to regulate the pro 

Court. ccduTc in the case of such application, 

the amount of the costs thereof and the execution cf orders 
passed thereon, and until such rules arc framed the practice 
of such Courts in proceedings other than suits and appeals 
shall apply so far as may be practicable, to such applications 


G9Q. No order passed or action taken under scctitn 99A 


Jurisdiction barred 


shall be called in questfon in any Court 
otherwise than in accordance with the 


prov isions of section 99B 


C — Discovery nj Penons vronsfitlly confined 

100 If any Presidency Magistrate Magistrate of the first 
Search for persons oT Snb-divasional Magistrate has 

wrongfully eorUined reason to believe that anj person is con* 
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fined under such circumstances that the confinement amounts 
to an oflencc he may issue a search warrant and the per«on 
to whom such warrant is directed may search for the per'on 
so confined and such search shall be made in accordance there 
ivith and the person if found shall be immediately taken before 
a Magistrate, vho shall make such order as m the circumstances 
of the case seems proper 

Duty of Magistrate — ^When a Magistrate has an appllcaUtsn 
before him confaming the allegations that are required by this section 
and asking him to issue a search warrant under it it is incumbent on 
such Magistrate to satisfy himself by holding an inquiry that there 1 * 
foundation for the application — Abdul Ant v Crown iprO ^ it 3 f 
17 Cr L J 491 

Arreit of ward — ^The powers conferred on a first class Mag^stri^to 
under this section may be exercised by a District Judge in arresting a 
ward removed from the custody of the guardian Sec section *3 (3) of 
the Guardians and Wards Act 

On an application for the -recovery of a boy by his adoptive' jjiother 
from the natural father the health or safety of the boy in his bcii^ allowed 
to live with his natural parents should be a paramount considcraOon^for 
the Court— CAnidii v Hera Lai *4 C W N 104 so Cr L J 729 

204 Wrongful condnement —The Magistrate is not bound to issue 
a search warrant under this section unless he has reason to beheve that 
the condncfflent amounts to an offence The ;u«sdictJoa conferred by 
this section is not as wide as that conferred by sec 491 — J? Ev Muktabai 
Ratanlal 839 i 

Complaint against husband — ^In the case of n complaint being made 
against the husband that he was keeping his wife in confinement a 
Magistrate cannot make a summary order but before disposing of the 
proceedings ho h bound to hear both sides and after making such Inquiry 
as may seem necessary he sbouM pass such order as may seem nght 
If he finds the confinement amounted to an offence he should let the 
wife go and warn the 1 usbanJ against interfering with her except through 
a Civil Court If on the other hand he amies at the cOQcIosioa that 
authisnot the case heshouldadvisc the mfetago home with her huAant^ 
warning tl c husband at the same tune against using any coercion m taking 
the wjft with him — Sher Ska v Saksna ifrgaw 1910 P \\ R 59 
Cr L J 450 

20s "Form of warrant — ^There being no presented form of war 
rant under this section a Magutrate who had to issue one under this 
Section adapted a fon« under See 96 the provisions of this wctioa by 
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99 D (i) On receipt of the application the Special Bench 

_ , , . , , shall if it IS not satisfied that the isstie 

Order of Special 

Bench setting aside of the newspapei; or the book oi other 
forfeiture document m respect of which the 

apphcaticn has been made contained seditious matter of the 
nature referrea to in sub section (i) of section 99A set aside 
the order of forfeiture 

{2) Where there is a difference of opimrn among the Judges 
fciming the Special Bench the decision shall be in accordance 
with the opinion of the majority of those Judges 

Where the applicant is alleged to have published a senes of seditious 
books the whole scries must be looked to todetermine whether the passages 
conta ned therein are seditious — Batjnatkv K E 47 All 298 

99 B On the hearing of any such application with refer 

. cnee to any newspaper any ctpy of such 

Evidence to prove ^ jcj 

nature or tendency of newspaper may be given in evidence id 
newspapers proof of the nature 01 tender cy 

of the words signs or visible rcpre^ntations containea in such 
newspaper which are alleged to be seditious matter 

9 gF Every High Court shall as soon as conveniently 
Procedure in High ^^7 ^ ru^cs to reguhte the pro 

Court cedurc m the case of such application 

the amount of the costs thereof and the execution cf orders 
passed thereon and until such rules are framed the practice 
of such Courts in proceedings other than suits 'uid appc'ils 
shall apply so far as may be practicable to such applications 


B 9 Q No order passed or action tal^cn under sectitn 99A 


Jutlidiclion baned 


shall be called m question in any Court 
othennse fJeair tn •iccorc?iftcc tvif/i tio 


pro\ isions of section 99B 


C — Discoiery of Prfjwis vrrongfuHy confintd 


100 If any Presidency Magistrate Magistrate of the first 
Search for persons or Sub divisional Magistrate has 

wron^ully eordined reason to bchcac that any person is con* 
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officer or other person executing the warrant may proceed in 
manner provided by section 48 

(3) \Vhere any person in or about such place is reason- 
ably suspected of concealing about his person any article for 
which search should be made such person may be searched 
If such person is a woman the directions of section 52 shall 
be observed 

207 Searches under other Acts — According to Sec 6 of the Burma 
Gambling Act (I of tSgo) all searches made under that Act must be made 
in accordance with the terms of sections loz (3) and X03 of this Code— 
Ah Shwee v lung Emp 3 L B R 229 Atm Deuia Sing v King Etnp 
4 L B R 134 Section 16 of the Opium Act lays down that searches 
under secs 14 and 15 of that Act shall be made in accordance with the 
provis cins oi this Code — Wi Itaihv Enp 4 L B R wi A search 
under the Madras Abkari Act (I of i880) must by virtue of sec 36 of 
that Act be conducted lo the maoocr laid do vn in the Criminal Procedure 
Code 

But the Gambling Act (III of 1867 sec 5I prescribes a special proce 
dure for searches under that Act and the provisions of Chapter VII of 
tl IS Code Will not apply thereto — Ram v Cronin 3 Lah 339 
*3 Cr L J 621 


103 (i) Before mtking a search under this Chapter the 


Search to be made 2n 
presence of witnesses 


officer or other person about to make it shall 
call upon two or more respectable inhabit- 
ants of tlie locality m w bich the place to be 


searched is situate to attend and witness the search and may 


issue AH order ut uriting lo them or any oj them so lo do 

{2) The search shall be made in their pasence and a list 
of all things S''i2cd in the course of sucli starch and of the places 
m winch they arc rcspccti\cly found shall be prepared bj such 
officer or other person ind signed bj such witnesses , but no 
p'.n.on witnessmg a scarcli under this section sh”!!! be required 
to attend the Court as a witness of the search unlc$‘ spcaallj 


summoned bj it 

(3) The occupant of tlie place scarclied or some person 


Occup&nt of plice 
•etrthed may attend 


in lua bthalf shall in c\Trj instance be 
ptmiiUcd to attend dunng the search 
and a copy of the lat prepared under tlu» 
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altenng the figures and by drawing up the warrant in terms required by. 
this section It was held that the warrant was perfectly legal it being 
immaterial what form ivas used provided that the substance of the war 
rant complied with the requirements of tl is section — ’Legal Remembrancer 

V Moxam Molla 45 Cal 905 20 Cr L J 47 (dissenting from Bts t Haider 

V Emp II C W N 836 where it was held that if a warrant was issued 
purporting to be under sec 96 while it ought to be under sec too the 
warrant was illegal) 

A form under sec 98 also may be lawfully used for a warrant under 
this section with necessary alterations Where a searclj warrant (« • » a 
pnnted form used under sec 98) was used for the purpose of this section 
and was snatched away by the accused and destroyed held that the pre 
sumption was that the form under sec 98 was used with the necessary 
alterations needed for a warrant under sec xoo and that 'the issue of 
the search warrant was not illegal or without junsdiction — Gora Mian \ 
Abdul Majid 39 Cal 403 I6C W N 336 13 Cr L J 186 

D ^General Provisions relating to Searches 

101 The provisions of sections 43 75 77 79 82 83 and 
Direction etc, of ^4 shall SO far as may be epply to all 

Search warrants seTrch warrants issued under section 96 
section 98 section 99A or section 100 

The words section 99A in this section have been added by Act XIV 
of 1922 (Indian Press Law Repeal and Amendment Act) 

2o 6 Sec 79— Endorsement —A search warrant issued under the 
Gambl ng Act (III of 1867) is governed by the provisions of this Code 
and consequently the search warrant may be endorsed by the Police 
officer to whom it is originally directed to another of equal rank — Emp 

V Has] i Hath 30 All 60 A search ivarrant issued under sec 98 can be 
endorsed over to any other police officer of similar rank for execution — 
Crown V Mithu 3 S L R 56 10 Cr L J 3 

102 (i) Whene%er any place liable to search or inspec 
Per.™.incha,g, o( ‘'o" ""da-ttas Chapter is dosed any 

tlosed place to allow person residing in or being in charge of, 
such place shall on demand of the officer 
or other person executing the warrant and or production of the 
warrant allow him free ingress thereto and afford all reasonable 
facilities for a search therein 

^2) If ingress mto such place cqnnot be so obtained, the 
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officer or other person executing the warrant may proceed m 
manner provided by section 48 

(3) Where any person in or about such place is reason- 
ably suspected of concealing about his person any article for 
which search should be made such person may be searched 
If such person is a woman the directions of section 52 shall 
be observed 

207 Searches under other Acts — According to Sec 6 of the Burma 
Gambling Act (I of 1899) all searches made under that Act must be made 
in accordance with the terms of sections loz (3} and loj of this Code — 
Ah Shv.ee v Ktng Emp 3 L B R 229 Ana Dewa Stng v King Lmp , 
4 L B R 134 Section 16 of the Opium Act lays down that searches 
under secs 14 and 15 of that Act shall be made in accordance with the 
provisions of this Code — A/» Hanh v Emp 4 L B R izt A search 
under the Madras Abkan Act (I of 188O) must by virtue of sec 3O of 
that Act be conducted in the manner laid down in the Criminal Procedure 
Code 

But the Gambling Act (III of iSdy see 5) pre«erlbc5 “i special proce* 
dure for searches under that Act and the provisions of Chapter Vll of 
this Code will not apply tbercto^AAifixda Earn v Crown 3 Lah 359 
23 Cr L J dJi 

103 (i) Before making a search under tins Chapter, the 

ofRceror other person about to make it shall 
PnnnJt'lt’wISi’ts'st," "P'”' respectable inhabit- 

ants of the locality m which the place to be 
'Searched is situate to attend and witness tlic search and tna^ 
issue an order tn KrUntg to them or any of them so to do 

(2) Tlic Starch shall be made lO their presence, and a list 
of all tlungs S'^ized in the course of such Starch and of the places 
in wluch they art rcspcctiaely found shall be prepared by such 
officer or other person .and signed, by such witnesses, but no 
person witnessmg a scarcli under this section shall be required 
to atltnd the Court as a witness of the search unles* spcaally 
summoned bj it 

(3) The occupant of the place searched, or some person 

jn lua behalf shall in c\Tr> instance, be 
■iSSd'Si/Site!,.'' *» '>“""5 •h= Kirch. 

and a copy ol tlw list prepared under tlu* 



134 


THE CODE 1 OF CIllMlNAt. PROCEDURE [ClI VII. 


section signed by the said witnes'ses, shall be delivered to such, 
occupant or pereon at his request 

(4) When any person la searched under section 102 sub 

section {3) a list of all things tahen possession of shall be pre 
pared and a copy thereof shall be delivered to such person at his 
request j 

(5) Any person nho without reasonable cause refuses or neglects 
to attend and vntness a search under this section uhen called upon 
to do so by an order in writing delnered or Itiidered to hint shall 
be deemed to have committed an offence under section 187 of the 
Indian Penal Code 

The italicised words have been added by sec 14 of the Crim Pro 
Code Amendment Act (Will of 1923) Tor reasons see below 

308 Witnesses — It is obligatory on the officer about to execute a 
‘ search warrant to call on and get two or more respectable inhabitants of 
the locality to witness the search before he enters the place to be searched 
— Jwp V Kwe Haw 4 L D R 213 The witnesses are to be selected 
by the ofQcer conducting the search and not by any other person— 2 ^ 

V liaman 22 Mad 83 

The regularity and proper conduct of the search is to be secured by 
two or more witnesses the intention of the enactment is to ensure that 
searches are conducted with decency and in order and that no w^rong 
dping such as planting of articles by the Pobco in the house searched 
should take place — Zmp v Hurt Haw 4L B R 223 AhShwee v H B 
3 L. B R 229 and that no false evidence may be fabricated— Pi Ya v 
Lmp 7 Bur L T 143 15 Cr L J 441 

Persons unconnected in any way with the Government and officialdom 
should be called to witness the search — Ak Shwee v Kit g Lmp 3L B R 
229 Therefore a Teahouse Gonng in Burma is not a competent witness 
to a search as he Is a police ofiicer — 12 Bur L T 269 so ajlsso the Head 
men, of Wards in Rangoon being appointed by the Commissioner of Police 
and haying to do many Police duties it is not advisable that witnesses 
should be chosen from that class as being Pol ce officials they are not 
liWly to have the confidence of men— £mp v Kwe Haw 4 L B R 213 
Ah Shwee V K E 3L B R 229 Emp V Khan Haw 4 Bur L T 
91 (P B ) In Ti Ya v Blip 7 Bur L T 143 (F B ) it is held that- 
Ward Hcadmitb of tod'ns other than Rangoon are competent witnesses 
to a search _ ^ 

It IS objectionable to bf constantly calling the samO person to wifness 
the searc^ because such a practice is hhely to prejudice the famd of the 


Sec 103 ] THE CODE of crimnal procedure. i35 

trying Magistrate against the prosecution — Mt Ilauk v Emp , 4 L B. 
R 121 

209 Respectable inhabitants —Only those persons should be chosen 
as witnesses who can be reasonably relied on to secure the desired result 
(viz prevention of fabncation of evidence, and decent and orderly con- 
duct on the part of the officers conducting the search] and in whose trust- 
worthiness and ability towards the carrying out of the particular duty 
required of them confidence can be felt — Emp v Kwe Haw, 4 L B. R 
213, r» I’a V Emp yBurL T 143 (B B) The intention of the Legis- 
lature IS to exclude from the category of the inhabitants those persons 
in whom confidence cannot be felt and against whom a reasonable sus- 
picion exists that they may not carry out the duty required of them— 
Ibid 

A respectable person is a person who would be imparltal and on whom 
the oivner or occupier of the premises searched can prima facti rely — 
T\ Va V. Emp,, 7 Bur L. T. 143 (F. B) 15 Cr. L J< 441. The word 
respectable' means 'respectable and tttdtpendenl' — Emp, v. Khan Hau!, 
4 Bur L^T 91 T B. (following Rex v Hall, 1 B & C. 123) , Sher Ah v. 
^*’*P . 23 Cr L J. 609 (Lah ) Where one of the witnesses was a /nend 
of the Sub Inspietor and lived two miles away, and the other witness 
lived a mile away, held that the search was illegal— Jl/a Htzay v Emp , 
4 Bur L J 2 36 Cr L J 827 

3X0 'Of the locality' —For the purposes of this section a person 
living in a quarter within a part of the place to be searched may reason- 
ably be regarded as an inhabitant 'of the locality,* even if a river flows 
between — Ti Ya v Emp . 7 Bur L T. I43 Tlic word 'locality* in this 
section docs not mean the same quarter of the town as the place which 
is to be searched— 4 A Sem v Emp . 4 Bur L T. 222 : 12 Cr L J. 479 
Where the witnesses lived in a quarter exactly hilf a mile west of the 
house searched in Rangoon, AeW that the witnesses lived within easy reach 
and m the same locality within the mcvning of this section — Ah Pek v. 
Bmp.iSCrL J 1009 Whercthe witnesses lived'a mile or s miles away, 
held that they were not inhabitants of the locality — 4 Bur L J 2. ' 

It has been held in some cases that the fact that the vvitnesscs arc not 
men 'of the locality' is immaterial if they arc 'respectable' men ; the Im- 
portant point is that the men called in as witnesses should be persons 
of some standing whose woivl can be believed, not that they should be 
persons hving within a stone’s throw of the house which is to be searched. 
The stress is on the word 'respectable* and not on the word ‘Jocality’—y 
Bur. L. T. 143 (F. B) : iS Cr L. J. 1009 (Bor) ; and failure to call in- 
habitants of the locality as witnesses docs not maie a search illegal — p. E 
V. Raman, ai Mad. 83 . Salatr’pxrkirlu v, Salrngknj, 23 M. L J. 443*' 
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But the intention of the Legislature IS to lay equal stress on the words 
'respectable' and locality orratbertolaymorestressontheword locality’, 
for the Report of the Select Committee of 1916 runs as follows — We think 
that the power thus given to the police practically to compel the attend 
ance of respectable witnesses from os near as possible to the place where 
the search is to be effected should go far to put an end to the objectionable 
practice of bringing semi professional search witnesses from a greater 
distance and will also prevent the frustration of searches by the unreason 
able refusal of witnesses to attend which, wc understand is by no means 
uncommon If executive instructions are issued to the police that with 
the new sub section (5) to back them they arc whenever possible to 
require the attendance of respectable witnesses from the immediate vicinity 
wc think that a considerable improvement will be effected 

2tl Right of occupant to be present — -The language of sub 
section (3) IS that the occupant of the place shall be permitted to attend 
during the search, and it means that he is to be given the option of being 
present and not that he is to be allowed to be present only if he demands 
it This section permits the occupants of the search to be present at 
the search and this rule is not one merely of technicality but of subs 
tance in that it is enacted to guarantee the reality of the search and the 
discoveries made thereat Therefore where the occupants of the house 
who were inside the room searched by the Police were after the dw 
covety in their presence of a gun and alter search of their persons ar 
rested and sent out of the room and the search was continued it was 
held that the exclusion of the occupants during the search was not a 
technical but a substantial violation of the law enunciated in this sub 
section — Romesk Chandra v Emperor 41 Cal 350 (370 377) 18 C W N 
496 15 Cr L J 385 

The word occupant is not intended to cover every person who may 
happen to be m the place at the time but it refers back to the person 
mentioned m sec 102 » e a person residing in or being in charge of the 
place — Ramesh Chandra v Emperor 41 Cal 350 {377) 

ai2 Search list — A search list prepared under this section is a 
proper evidence as to the matter contained therein vis the articles found 
and the place where they were found — ’ Weir 47 

After a *Search list has been prepared and signed it is not proper to 
make additions thereto subsequently but such additions however ivill 
not invalidate the whole search nor is the omission of unimportant articles 
a circumstance invalidating the search — Htaung v Emp 7 Bur L T 
163 15 Cr L J 323 

But it is competent for the Court to receive evidence other than the 
search list regarding the things seized in course of the search and the 
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places in which they were found The provisions of section 91 of the 
Evidence Act do not apply to the case of a search list prepared under 
this section — Solai ^aiA v Emp 34 Mad 349 (F B) 21 SI L J 281 
iiCr L J 576 overruhng 2 Wclr 515 

Non signing of search list — Refusal by a witness to sign the search* 
list js not punishable under seetjon 187 I P Code (intentional omission 
to assist a puhhc servant in theevecution of his duty) because the assistance’ 
referred to in sec 187 I P C must have some direct personal relation to 
the execution of the duty by the Police officer The signing of the list is 
an independent duty cast upon the witness whereas the word assistance 
in sec 187 I P C implies that the party who assists is doing something 
which in ordinary circumstances the party assisted could do for himself— 
hire Ramaya Natka 26 Mad 419 (F C) 

III Ana Dewa Sing v Emp 4 L B R 134 it has been laid down that 
unless the search list is signed by witnesses the search would not be legal 
But a more reasonable view lias been taken in Solai Nath v Emp 34 Mad 
349 cited above 

In the Bill of 1914 It was proposed to add another sub section (C) to 
this section as follows — The fact that any person so attending neglects 
or refuses to sign the list of the articles seized shall not adcct the legality 
of the search But this was thought unnecessary and omitted by the 
Stleei CommiKee of 1910 who observed as follow* — We doubt if it 
would be wise to enact the new sub section (0) proposed by the Dill and 
We recommend that it should be omitted We think that it will be suffi 
Cleat to rely upon the taw as expounded recently by the Full Bench la 
Madras (I L R 34 Mad 349) which show* that the facts with reference 
to a search may be proved othcni i*c than by the production of the search 
list ’ 

213 Duty of prosecution to summon search witnesses —The 
prosecution is in duty bound to call search witnesses at the trial unless it is 
of opinion that they would misrepresent facts md would mi* state what 
happened The fact that the prosecution thought that these persons had 
formed an opinion unfavourable to the prosecution story regarding the 
search, i> no reason wh> those persons should not be called b> the pro- 
secution in as much as what these persons would be required to state to 
their deposition was what they ob*cr\cd and not what they thought — 
Mioini Sonar \ Lntperor 9 C \\ V 438 

Sub section { ) of tins section suggests that while the ren lenng of 
assUtatice in making the search ts impcratncon the persons called upon 
to assist they arc not conipclJable by the Inspector to attend the Court to 
pile evidence vnthout a suntmons m that behalf— /n re Ipfih Irjgalka, 
38 M L J 21 Cr L J 33 
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214 Refusal to attend and witness search — Sec sub section (5) 
If a person who is requisitioned by a Salt-Inspector to assist him in the 
search made under this section refoses to attend and witness the search, 
he IS punishable under sec *87 I P C — 7 h re Jppilt Inagaiha, 38 M 
L J 27 21 Cr L J 33 

But the new sub section (5) novr adds a further condition, namely 
that an order in writing must have been tendered to the person requisi- 
tioned to attend the search ’ \Ve accept the proposal of the Bill to 
penalise an unreasonable refusal or neglect to attend as a search witness, 
but would make it a condition precedent that the person in question 
should have been required to attend by an order in writing from the police- 
officer In order to make this clear wc have in addition to the new 
sub section (5) made a small amendment at the end of sub-section 
Report of the Select CommUtce of 1916 

215 Irregular search — A search is trrrgufar if it is conducted in 
Violation of the police rules relating thereto such as the omission to make 
at the time a note of the articles found and where fhund the permitting of 
unauthorised persons to go in and out of the place searched, the omission 
to send up the articles found as soon as possible to the Magistrate, or the 
exclusion of the occupant o( the place dpnng the search But the efiect 
of such irregularities is only to necessitate a careful scrutiny of the evidence 
of search, and il in spite of such irregularities it is found that no advantage 
was taken of them by the police they have no further eSect (i t the 
search does not become illegal) — Romesh Chandra v Entp , 41 Cal 350 
(368 371) 18 C W N 496 A search made without the presence of any 
witness is irregular, but such irregularity does not entitle the occupants 
of the place to exercise their right of private defence by assaulting the 
police officer, when it was not shown that that officer was acting malicious- 
ly and otherwise than in good faith — Queen Emp v Pukot Kota, 19 Mad 
349 Where the police-officer made a search without a warrant and in the 
presence of only one witness, and a constable entered the house to be 
searched by scaling a wall, held that the search was grossly irregular, but 
the occupants had no nght of pnvate defence, and any assault committed 
by them on the police was punishable under section 323 {though not under 
sec 33 *) I R. G — Emp v Mu)thiar Ahtnad, AW 353 13 A L J 439 
In a later Allahabad case, however it has been held that a search without 
witness IS* absolutely illegal, and the occupant of the house is entitled to 
exercise his nght of pnvate defence by assaulting the police officer so as 
to prevent him from eutenng the house — Emp v ' Nirmal Singh, 42 AH 
67 17 A L J. 1047 20 Cr L J 695 

• If for any reason the officer making the search 15 unable to*gct two 
or more respectable inhabitants of the locality, and a search is effected 
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in the presence of one or more men available at the time leading to the 
discovery of an excisable article the accused who is found in possession 
of that article can all the same bo convicted under the Excise Act if the 
Court IS satisfied from the evidence that an oScnce has been committed 
The irregularity in the proceeding leading to the search would not mtti 
gate the oflence or operate as a bar to the conviction of the accused — 
Abdul Haftz V Emp AIR (itrfi) All i 83 

ZT — 'XfiscellaneaHS 


Power ,0 .„pound ‘‘ “ f''- 

document, etc , pro impound any document or thing produced 
befofe it under thw G)de 

2x6 Before it — A Magistrate can impound a document produced 
in a case pending before him and not before any other Magistrate subordi 
natc to him — Dyas Hardeo Das v King Emperor i \ L J 607 

jurtsdtehon — Where a Magistrate bad no jurisdiction to summon 
a person to produce his account books this section docs not apply so as 
to justify his sending the books out of his jurisdiction — In te Permanand 
Ktssowj! Ratanlal 8S0 

Procedure —A note upon the document or tl ing impounded or attached 
to it should be made and signed by the presiding o^cer and it should not 
be allowed to pass out of the custody of the Court -except by his written 
order— ^// // C Bk Ctr p 6 


105 Any Jlagistrate may direct a search to be made ir 


Magistrate 
direct search 
presence 


^ ^ his presence of any place for the scare! 
in his of which he IS competent to icsue 1 search 
warrant 


217 When the Slagistrate is competent to issue 1 search warrant, 
then instead of issuing such a wamnt he can direct the search to be made 
In his presence — C/arAr v Brojendra htsko^e 36 Cal 433 Empress v 
Caneshi 1S84 A \\ N 213 



PART IV, 


PREVENTION OF OFFENCES 


CHAPTER VIII 

Or Security for keeping the Peacf and for Good Behamour, 
A — Seciinly for kcepmj. 


106 (i) Whenever any 

person accused 
of notuig, as- 
peace on con- gault or other 
Tiction 

offence invoU* 
mg a breach of the peace, or of 
abetting the same or of assem 
bling armed men or of taking 
other unlawful measures with 
the evident intention of com 
mittirg tilt same, or any person 
accused of committing criminal 
mtimidation, is convicted of 
such offence before a High 
Court, a Court of Session or the 
Court of a Presidency Magis- 
trate, a District Jlagistratc, 
a Sub-divisional Magistrate 
or a Magistrate of the first 
class, 

and such Court is of 
opinion that it is necessary to 
require such person to execute 
a bond for keeping the 
peace. 


Ihe Peace on Comtciton 

106 (i) Whenever any 

person accused 
Security for „ 

keeping the of any offence 

viAwn*'” ■punishable under 

Chapter VIII of 
the Indian Penal Code, other 
than an offence punishable 
under section 143 section 149 
section 153A or section 154 
thereof or of assault or other 
offence involving a breach of 
the peace, or of abetting the 
same, * • or any person accused 
of committing cnminal intimi- 
dation, is convicted of such 
offence before a High Court, a 
Court of Session or the Court of 
a Presidency Magistrate, a Dis- 
tnet Magistrate, a Sub-divi- 
sional Magistrate or a Magis- 
trate of the first class, 

and such Court is of 
opinion that it is necessary to 
require such person to exe* 
cute a bond for keeping the 
peace, 
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such Court may at the such Court may_, at the 
time of passing sentence on time of passing sentence on 
such person order him to cxe such person order him to 
cute a bond for a sum j>ro execute a bond for a sum 
portionatc to his means with proportionate to his means 
or without sureties for keep with or without sureties for 
mg the peace during such keeping the peace during sucli 
period not exceeding three period not exceeding three 
jears as it thmks fit to fix jears as it thmk-s fit to fix 

(2) If the conviction is set (2) If the conviction is set 

aside on appeal or otherwise aside on appeal or otherwise, 
the bond so executed shall the bond so executed shall 
become void become void 

(3) An order under this (3) An order under this 

section may also be made by section may also be made by 
an Appellate Court or by the an Appellate Court tncludtng 
High Court when exercising a Court hearing appeals under 
itspowersof revision scettou 407 or by the High 

Court when exercising its 
powers of rcMsion 

Change —The words or of assembling committing the same 
which occurred in subsection (i) of the old section lave been omitted 
and the italicised words have been added by sec 15 of the Cnminal Pro 
cedure Code Amendment Act (Will of 19^3) The reasons are stated 
below in their proper places 

218 Object of this Chapter — The object of this Chapter is the 
prevention and not the punishment of offences and its provisions are aimed 
at persons v\l 0 arc 1 danger to the public bj reason of the commission by 
them of certain offences — Emp v I anaii SfltAarani 11 Bom L K 743 
V Miirli i83j P R 43 This Chapter gives a certain amount of 
discretion to tie Magistrates and the High Court must alvaj-s be slow 
to interfere with that discretion unless there is an error of law — Emp v 
Eaoji 6 Bom L R 34 In re Vmlnca Prosad 1 C L R ••63 But the 
'lagistrate si ould exercise this preventive junsd ction under this Chapter 
with cautious discnmmation and watchful care and see that the adminis- 
tration of tl IS branch of criminal law does not become harsh and oppressive 
— {? E \ Agj On L D R (*'*93— »9<») * 3 



PART IV. 

PREVENTION OF OFFENCES 


CHAPTER VIII 


Or Security for keeping tiii Peacf and for Good Behav iouk 


A —Seairiiy for keeping the Peace on Coiuictton 


106 (i) Whenever my 

person accused 
Security for , . 

. kttping the »f rioting, as- 

P"“ wn- sault or other 

vicUon 

offence m\oh- 
mg a breach of the peace, or of 
abetting the same or of assem* 
bling armed men or of tahmg 
other unlawful measures with 
the evident intention of com 
mittirg the same, or any person 
accused of committing criminal 
mtimidation, is convicted of 
such offence before a High 
Court, a Court of Session or the 
Court of a Presidency Magis- 
trate, a District JIagistrate, 
a Sub-divisional Magistrate 
or a Magistrate of the first 
class, 

ard such Court is of 
opinion that it is necessary to 
require such person to execute 
a bond for keeping the 
peace, 


Security for 
keeping the 
peats on coU- 
Tietion 


106 (i) Whenever any 

person accused 
of any offence 
punishahle under 
Chapter VIII of 
the Indian Penal Code, other 
than an offence pimshahle 
under section 143 section 149 
section 153A or section 154 
thereof or of assault or other 
offence involving a breach of 
the peace, or of abetting the 
same, • • or any person accused 
of committing cnmmal intimi- 
dation, IS convicted of such 
offence before a High Court, a 
Court of Session or the Court of 
a Presidency Magistrate, a Dis- 
tnet Magistrate, a Sub-divi- 
sional Magistrate or a Magis- 
trate of the first class, 

and such Court is of 
opmion that it is necc'^ary to 
require such person to exe- 
cute a bond for keeping the 
peace, 



Sec io6 ] the code of criminal procedure 


143 


221 Other ofiences involving breach of the peace — These words 
refer to ofiences in which a breach of the peace is an essential or necessary 
ingredient and not to ofiences which merely provoke or are likely to lead 
to a breach of the peace — Arun Samanta v Emp 30 Cal 366 Muthia 
Chell^ V Etnp 29 Mad 190 Kannookaran v Emp 26 Mad 469 Ab 
dulla V Crown 2 Lah 279 22 Cr L J 709 Raj Naratn v Bhagabal 
35 Cal 315 Kuppa Reddiar v A 2: 47 Mid 846 (848) 25 Cr L J 
logO 47 M L J 232 

But according to the Bombay High Court the words involving a 
breach of the peace include offences which are offences because a breach 
of the peace has occurred or because a breach of the peace is liAely to occur 
And therefore when an accused person being convicted of an offence punish- 
able under sec 504 I P C (insult with intent to provoke a breach of the 
peace) was ordered to furnish^sccurity to keep the peace it was held that 
the order was lawful in as much as a breach of the peace or a probability 
of a breach of the peace was an ingredient of the offence under sec 504 
I P C — Emp V Sayad YaeooO 43 Com 554 2j Com V R 270 (dis 
seating from 30 Cal 3O6 and 26 Mad 469) The Allahabad High Court 
likewise holds that the word involving connotes inclusion not only of a 
necessary but also of a probable feature circumstance antecedent condition 
or consequence That is an offence involving a breach of the peace ’ 
mentioned 111 sec loO does not mean only an offence which necessarily 
involves a breach of the peace or of which a breach of the peace forms 
an ingredient but includes an offence such as the removal of a landmark 
(punishable under sec 448 I P. C) which as a matter of common ex 
pcnence 13 often followed by senous nots and loss of life Therefore 
where the evidence shows that the accused were prepared to commit the 
act of removal of landmark by a breach of peace and were onlj prevent 
ed from doing so by the other side running away held that the offence 
was one which came within the terms involving a breach of the peace ' 
— Emp V Mantk Lai 33 All 771 (dissenting from 30 Cal 93 joCal 
366 35 Cal 315 and 29 Mad 190) Nanba v Ranhaijatal 25 Cr L J 
71 (Nag) 

Upon a conviction of criminal trespass where the intention of the 
trespass is to commit a breach of the peace an order un Jer see 106 may 
1awfull> be passed Thus wlcre the accused came armed with lathis 
to assault the complainant an I aimed a blow at him which miss e d where- 
upon the complainant took refuge- in his house but the accused pushed 
the door open anl assaul{e<l the complainant inside the house hell that 
a breach of the peace was a necessary ingredient of tl e offence (cnminal 
trespass with intent to cause hurt sec 452 I P C.) of which the accused 
was convictctl and an order for secunt) was proper in this case — Emp 
V Dharam Eaj 42 All 345 18 A L J 300 21 Cr L J 3SS. DuLah 



142 


TUF CODE OF CRIMINAL PROCEDURE ' [CH. VIII, 


2t9. Offences under Ch VIII, I. P. C. — In the Bill of 1914 it was 
proposed to include in this section the "offences which are Ukely to lead 
to a breach of the peace" But the Select Committee of 191G changed 
thoSe words into "offences punishable nader Chapter VIII of the I P 
Code” and observed "We think it is better to enlarge the scope of this 
section by including all oflences under Chapter VIII of the Penal Code 
than to involve the Court in an inquiry whether the offence of which thS 
accused has been convicted, though not involving a breach of tbo peace, 
was nevertheless likely to have occasioned a breach " 

A seennty can be demanded on a conviction for an offence under 
sec I47 I P C — Mahataj Singh v Emp . 20 Cr L J 760 (Nag ) ; or on a 
xonviction for noting— /« re Jl/anwitt/Aw, 32'M L T 315. 17 L W 577. 

The words ' or of assembling armed men br of taking othef unlaw- 
ful measures with the evident intention of committing.the same” which 
occurred in the old section have now been omitted, because these offences 
are covered by Chap VIII of the Indian Penal Code, and specific mention 
of them IS unnecessary The offence of assembling armed men is an 
oSenbe under Chapter VIII of the I P Code therefore this section applies 
where armed men were assembled with the intention of committing a 
breach of the peace and an order for beating men was given, although 
no breach of the peace actually took place because the assembly did not 
go so far — Snhar% v Lalkhan 5 C W N 250 So also the offence of being 
an armed member of an assembly (sec 144 I P C } or joining such assembly 
after it has been commanded to disperse (sec 145 I P C) is an offence 
under Chapter VIII of the I P Code and bnngs an accused under this 
section The case of Yar Mohammed v Empress 1890 P R 3 in which 
the contrary view was held is no longer good law 

An offence under sec 149 I P C is excluded from this section for 
that section alone does not make any substantive offence — Ckhedt Singh 
v Bmp , 3 Pat 870 6P L T 330 26Cr L J 42G 

220 Assault — ^The word 'assault" as used in this section refers 
to the offence of assault as defined in section 351 I P C An offence 
of causing gnevous hurt under sec 325 I P C , though it involves the use 
bf criminal force and is in that sense an assault does not strictly fall 
•onivi * •Jflsx&Vi’ la Vy Vtris ■st-cVitni nni 

cannot form the basis of an order for security Moreover, such offence 
does not always involve a breach of the peac^— Dufcn v Emp . 24 Cr 
L J 227 (Oudh) But where the offence of hurt was committed under 
such circumstances that it clearly imphes the use of violence and a breach 
of the peace, e g assaulting a prosecution witness in a public place, the 
order for security was not Improper — In re liomaswamt Thevan, 44 M. 
L J 483 . 24 Cr L J 455 
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222 "Convicted of such offence” — This section refers only to parties 
convicted of noting, assault, etc, and cannot be applied to cases where 
there is only a possible apprehension of a future breach of the peace It 
IS only when there has been a comiction, and not until then of the ac- 
cused of the offence charged, that a Magistrate can resort to this section 
— Q V Hur Kuman. 24 W R 10 Therefore where a person was ac 
quitted on a charge of unlawful assembly and trespass etc , tne Magistrate 
would be in error in demanding security from him on tlie same evidence 
— Dilloo Singh V Oottm Singh, 22 W R 9 So also, where the Magis- 
trate only found that the accused threatened to beat the complainant, 
but did not convict the accused for assault or criminal intimidation, an 
order under this section was illegal — Subal v Ramhanat 25 Cal 628 
The conviction must be for an offence specified m this section There- 
fore, where the accused was charged with crinuntl intimidation, but was 
convicted of theft or unlawful assembly (see 143 I P C ) an order under 
this section was not legal — Ktshore Sarhar v K £, 8C W. N 517, 
Ra} Narain v Dhagalat, 35 Cal 315, Abdulla v Crown, 7 Lah 279 
(280) 22 Cr L J 709 

Annulment oj coimctmi . — If the conviction is annulled on appeal, 
the order directing security abates tpso facta by virtue of sub-section (2) 
and it IS not competent to the Appellate Court to order the security to 
he continued— !!»«/> v Chajju Mai, 1895 A W N 141 

Summary Inal , — An order under this section may be made even if the 
conviction tabes place in a summary trial, provided the Magistrate has 
jurisdiction— ll/rgAM V I\ C.7O C 338 . v Lac/imnn, 18S6 A \V. 
N 181 

223 Magistrates empowered. — Since Section 28 confers full powers 

of a Presidency Magistrate on an Honorary Presidency Magistrate, the 
latter can take action under this section — //«**«»! v I'ns Kubar. 7 Bom 
L R 833 2 Cr L J 770 If any Bench of Magistrates has first class 

powers, the Bench is competent to pass an order under this sixtion — 
See sec 13(2) The ruling in {> v RrM«*i. aiW R 12 is no longer goo>l 
law A SubDiviMonat Magistrate, even though he is a Magistrate of the 
second class, can pass an order under this section binding over a person 
to keep the peace for a period cvceeiling six months The fact that the 
order carries with it an alternative sentence of uiipmonmcnt in case the 
secuntj IS not furnished, which will be bejond his ordinary powers under 
sec. 32. cannot have the effect of limiting the powers conferred on the 
Court of the Subdivisional Magistrate under this section So long as the 
order was passed by a Court which had authonty to do so under this sec- 
tion, and the period for which secunty was rt<iuired did not exceed the 
hnnts he was authorised by this section to inij>o»e. the habiliiy of the 
accused to be detained in prison unless he fumubed secuniy is something 

Cr. jo 
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V Emp 26 Cr L J 1462 (Lab) here the accused is convicted under 
sec 323 I P C , he cannot be bound down to keep the peace merely on the 
ground that the parties were on bad terms There must be a further finding 
that a breach of the peace was involved in the occurrence— iVfif Rahvn v 
Emp 23 A L J 1053 26 Cr L J 1457 AIR (1926) All 144 

22iA Offences involving no breach of ike peace — (a) Merely bcmg 
a member of an unlawful assembly (See 143 I P C)~ Abdulla \ Crown 
2 Lah 279 Jib Lai V Jogmohan 26 Cal 576 Ra) Narainv Bhagabal 
35 Cal 315 Jiannookaran V Emp 26 Mod 460 Sfieo Bhajanv Mosawt 
27 Cal 983 Abdul Altv Emp 43 Cal 671 2oC W N 197 an offence 
under sec X43 I P C is now expressly excluded from this section by the 
present amendment 

(6) criminal trespass — 2G Cal 576 Badariiddin v Emp tgoi P L R 
127 Reg V Bhaskar 3 B H C R i • 

(«) cnimnal trespass with intent to have illicit intercourse with the 
complainant s wife — Subal v Ramkanai 25 Cal 628 

(d) merely causing disturbance to religious worship — 2 Weir 47 
(<) theft or mischief — Kannookaran \ Emp 26 Mad 469 Ram 
Charan v Umssh i C W N i8fi Q E v Mtimram Ratanlal 

(/) breaking open a locked shop and enimnal trespass — Emp v Kun 
dan 1883 AWN 303 

(g) house trespass with intent to commit theft — Morah v E E 
4 L B R 277 

(A) grievous hurt — Q v Kunktya 4N W P H C R 134 
(/) robbery— /« re Muthurakka 18 M L T 121 16 Cr L J 6ti 
(/) offence under sec 297 I P C — Abdulla v Crown 2 Lah 279 
(A) ivrongful confinement — Md Afsalv Emp 24 Cr L J 271 Lah) 
but If the accused is found to bave violently seized another person tied 
bis hands and wrongfully confined him in an optn garden then it amounts 
to an offence involving a breach of the peace — Kuppa Reddtar v K E, 

47 Mad 846(849) 47M L J 232 25 Cr L J 1096, 

(/) defamation (esen though the person defamed was provoked to 
commit a breach of the peace ) — Emp v Sjarf Yacoob 43 Bom 554(557) 

21 Bom L R 270 

(ni) attempt to seduce mamed women and behaving indecently and 
immodestly towards them — Arun v Emp 30 Cal 366 

%Vhcn a person is convicted of offences which do not in themselves 
and apart from any other incidents come within the terras of this section 
it is menrobent on the Alagistrate to record a clear finding with respect 

to the facts which m his opinion make this section applicable to the case 

Baxdya Hath v Ntbaran 30 Cal 93 Sheo Bhajan v Mosawi 27 Cal 
983 Jib Lai V Jogmohan 26 Cal , Kinoo Sheikh v DarasluUa, ai) 
<pal 393 
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222 Convicted of such offence — ^This section refer? only to parties 
comcted of noting assault etc and cannot be applied to cases uhere 
there is only a possible apprehension of a future breach of the peace It 
IS only when there has been a ccoiMCtion and not until then of the ac 
cused of the offence charged that a Magistrate can resort to this section 
— Q V Hur Airman 24 W R 10 Therefore where a person was ac 
qutlled on a charge of unlawful assembly and trespass etc tne Magistrate 
Mould be m error in demanding security from him on the same evidence 
~Dilloo Singh V Ootxm Singh 22 W R 9 So also where the Magis 
trate only found that the accused threatened to beat the complainant 
but did not convict the accused for assault or criminal intimidation an 
order under this section was illegal — Subal v Hatnhaiiat 23 Cal 628 
The conviction must be for an offence specified in this section There* 
fore where the accused was charged with criminal intimidation but was 
convicted of theft or unlawful assembly (sec 143 I I* C ) an order under 
this section was not legal — Jtiskore Sarkof v h E 8 C N 317, 
liatain v Bkagalat 35 Cal 315 Abdulla v Crown 2 Lab 279 
(a8o) 22 Cr L J 709 

Annulmtnl 0/ conviction — If the conviction 1$ annulled on appeal 
the Order directing security abates tpso facto bv virtue of sub section (a) 
and It IS not competent to the Appellate Court to order the security to 
be continued — Emp v Chajju Mai 1895 AWN 141 

Summary Inal — An order under this section may be made even if the 
conviction takes place in a summary tnal provided the Magistrate has 
lurisdiction — Meghuv K E 7O C 338 Emp v Lathman i836 A W 
N 181 

*23 Magistrates empowered — Sioce Section tS confers full powers 
of a Presidency Magistrate on an Honorary Presidency Alagistrate, the 
latter can take action under this section— //assan \ 1 ns hubar 7 Bom 
^ K 833 2 Cr L J 770 If any Dench of Magistrates has first class 
PoMers the Dench is competent lo orlcr under this section — 

Seesec 13(2] ThcruhngmC v Bthhekt zr R i- is no longer good 
A Sub Di> isional Magistrate even though 1 c is n Magistrate of the 
secondclass can pass an order under this section binhng over a person 
*0 beep tl e i>eace for a penod crceeding six months The fact that the 
Order carries with it an alternative sentence of imprisonment in case the 
*<ountj IS not furnished which will be bejond his ordinarj powers under 
32 cannot have the effect of Itmibng the powers conferred on the 
^ort of the SabJivisional Magistrate under this section So long as the 
order was passed by a Court which had authontv to do so under this sec 
tion and the penod for which sccunty v\-as required did not exceed the 
bants he was authorised by this section to impose the habihtj of the 
Sensed to be detained in prison unless he furnished sccunty is something 

Cr 10 
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Independent of the powers of the Magistrate in the matter of passing 
substantive sentences of imprisonment — J^aja Stngh v Emp 37 All 
230 13A L J 268 i6Cr L J 350 

*24 At the time of passing sentence — The order for security is 
to be made at the time of passing the sentence Where a second class 
Magistrate convicted a person for assault and sentenced him to a fine 
but ordered the sentence to be in abeyance pending the order of the District 
Magistrate for binding over the person and the District Magistrate order 
ed the accused to furnish security held that the order of the District Magis 
trate was bad in law — Crown v Nura igoi P R 22 If a Magistrate 
of the and or 3rd class is of opinion that the accused should be bound 
down under this section he must refer the whole case to a superior Magis 
trate under section 349 without passing any sentence himself — Roht 
ntuddl V Emp 35 Cal 1093 The second or third class Magistrate when 
referring a case under sec 349 cannot even convict the accused Section 
•J06 contemplates that before an order Tcquinng security can be passed 
under It the accused shall have been convitted by the Court or Magis 
trate specified who is not inferior to a Magistrate of the first class Reading 
sections 106 and 349 together it follows that the conviction and order 
under section rod must be passed by one and the same officer and when 
a second or third class Magistrate refers a case to a superior Magistrate 
for an order under section rod the conviction and sentence must be passed 
by the superior Magistrate and not by the Magistrate of the and or 3rd 
class Therefore where a thud class Magistrate eonvteUd the accused 
and then submitted the case to the District Magistrate with a recommend 
ation that the accused should be bound over to keep the peace and the 
District Magistrate ordered security under this section the order was 
«//ra vires and illegal — Mahmudi v Alt Sheikh 21 Cal 622 

A second class Magistrate ought not to pass anp sentence at all if 
he refers the case to a superior Magistrate for an order under section 106 
Where a second class Magistrate convicted the accused under sections 
147 and 325 I P C and sentenced the accused under section T47 I P C 
but passed no sentence under sec 325 1 P C and forwarded the pro 
ceedings to the Subdivisional Magistrate in order that the accused should 
be bound down under sec 106 of this Code held that the action of the 
and class Magistrate was wrong If he thought that the binding down 
was necessary he should have forwarded the whole case to the Subdivisional 
Magistrate without passing any part of the sentence (viz the sentence 
under sec 147 I P C ) himself— Rofiitnntfrfj v Emp 35 Cal 1093 

An order for recogmrance or for security under this section must be 
passed at the time of deciding the onginal case If no such order is then 
made the only procedure open to the Magistrate is to take Eubse<jnent 
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proceedings under section 107 — Ram Adkm v £>ip 21 \ L J 839 
25 Cr L J 065 In re Gobind 15 W R 56 If -i Magistrate omits to 
order the accused to furnish security under this sect ion at the ti neof passing 
the sentence he cannot afterwards upon receumg some further informa 
tion (other than that which he derived from the previous trial) that the 
parties are likely to commit a breach of the peace pass an order i nder 
this section — Q v Powell 3NWPHCR9r 

An appellate Court can pass an order for security on confirmation 
of the sentence passed by the onginal Coirt If the Appellate Court 
sets aside the sentence passed by the onginal Court but passes no sen 
tence itself and makes an order for secunty the order is illegal — Croun 
V Nira igor P R 22 Regv Dbaslar 3 B H C R i 

225 Order for security ■ — An order under this section can onlj be made 
in the presence of the accused An order made at the instance of the 
prosecutor behind the back of the accused is bad m law— Rrg v Dhasbar 
3B H C R t 

The security ordered under this section must be for keeping He peace 
An order for furnishing secunty for good Maviotir under tl is section is 
bad in law — MaJabtrv L»tp 16A L J -*80 if»Cr L J 439 

The security must be in addition to an award of punishment there- 
fore a Magistrate cannot order secunty i» hen of other punishment— 
Crown V Ultra 1901 P R 22 

Kko (an be bound down —Only the accused person can be asked to 
give security Under this section a Magistrate is not aiithonsed to de 
mand security from the complainant (In a case under see 323 I P C) 
If he considers it necessary to demand secunty from the complainant 
he must record a separate proceeding and give the complainant an oppor 
tunity to be heard under secs 117 and 118 — Crouw v Raiiu 190'* P R 
3 The Magistrate is not competent to take security from a aitntss for 
the defence on the ground that his evidence m the tnal proved that he 
was one of the rioters — Q v hadar hhan 5 Mad 3S0 

Proportionate to his means ' — ^The provision for taking secunt) being 
» preventive measure intended to preserve future good conduct it should 
not be ihade an instrument of punishment by demanding excessive security 
disproportionate to the means of the person and thus making him undergo 
further imprisonment— (? ^ v Rama 16 Bom 37 Emp v Dedar, 
* Cal 384 In re Jnggut 2 Cal 110 Emp \ t\ala CkanJ 6 Cal 14 
llaj^dv Pmp 1901 P R 28 Ahv Emp 1900 P R 17 RamSingb 
V Emp 1883 P R > Jajavax Emp 1890 P R 30 Note 293 
under sec 118 

226 Cases when order should not be made — An order for secant} 
should not be made 'when a sentence of transportation cr Impnve ^ 
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for a long ^ e is parsed — Kyam Wa v K E 5 L B R 34 10 Cr L 
J 69 or w such an order would prevent the party bound down from 
exercising his wful nghts — l^anda Kumar v Lmp ii C W N 1128 
thus where upon the complainant trying to take possession of the land 
in the possession of the accused the latter used more force than was neces 
sary to prevent the complainant from taking possession and the accused 
was punished for noting it was held that he should not be bound down 
under this section as such order would have the effect of preventing him 
from resisting any further attempt by the complainant to take possession 
of his land — Naharv Emp 11 C W N 840 6 Cr L J 40 In Bepin 

V Pranahul ii C W N 176 it has been held that if it is necessary in 
order to prevent a breach of the peace to bind down the party entitled to 
possession and if the effect of such order is to prevent him from taking 
possession of the property it is desirable that the other party should also 
be bound down under sec 107 

227 Sub section (3)— Power of Appellate Court to direct security — 
The words including a Court hearing appealf under sec 407 recently 
added in this sub section by the Amendment Act of 1923 have removed 
the confi ct of opinion which existed between the several High Courts 
as to whether an Appelbte Court could direct security where the original 
Court (< I a and or 3rd class Magistrate) was not empowered to pass 
the order It has been held in some cases that an Appellate Court can 
not pass an order under sub section (3) unless the person convicted has 
been sentenced by a Court not inferior to that of a first class Magistrate 
This result does not appear to have been intended and it is proposed 
to remove the restriction — Statement of Objects and Reasons (1914) 

Thus It has been held by the Ma Iras Bombay Allahabad and Patna 
High Courts as well as in Oudh C P and Burma that an Appellate 
Court can pass an order under this section although the onginal Court 
was not competent (being a and or 3rd class Magistrate) to pass the order 
— In re Solat Cotmden 37 Mad 153 14 Cr L J 574 (over ruling 29 

Mad 190 and 30 Mad 48) Dorahams v Etnp 30 Mad 182 Dharam Das 

V K L 33 Alt 48 II Cr L J 480 Emp v Bhansingh 33 Bom 33 

10 Bom L R 759 Tilah Fat v Emp 43 All 372 22 Cr L J 310 

Bactan Stng! v Emp 2 P L J 21 18 Cr L J 118 Hasa bag ■<. 
Emp 19N L R 154 Lachmt Naratn v Etnp 23 O C 380 22 Cr 
L J 276 Blaral Singh v Etip 16 O C 81 I4 Cr L J 59 (ci\tr 

ruling 10 O C 287) U B R (1897 — 1901) Not I page 9 (rcM ion) 
The word also in sub section (3) plainly implies that the order mij be 
independently made by an Appellate Co rt or bj a Court of Revision lu 
addition to those mentioned m sub section (i) anl it is not implied that 
the power of the onginal Court should in nny v.aj control or limit tl os- rf 
the Appellate or Revisional autbontj—£mp v Bhamtngk 33 Bom 33 



3 EC 107] THE CODE OF CRIMINAL PROCCDURL 


149 


The Calcutta and Punjab Courts have however held that where the 
original Court was not competent to otder security under this section 
the Appellate Court could not exercise such powers — Em/> v Momtn 
Ma’ila 35 Cal 434 12 C W N 752 Karttn Bakshv £mp 19 Cr L J 
-20 {Cal ) Eusafah v Einp 4 Cr L J 308 {Cat ) Gopal Singh v A 
E 190S P R 21 Eadka Singh V K E 1907 P R 6 Lalkhanv Crown 
191S P R 5 , Karant Singh v Emp 23 Cr L J 457 (Lah ) 

In vie V of th“ present Amendmeat the Calcutta and Punjab decisions 
are rendered obsolete 

An Appellate Court can require th accused to furnish security even 
after the working out of the substantive punishment passed by the original 
Co irt and such an order would not amount to an enhancement of punish 
ment under sec 423 (1) (b) — itfirau v A E 1905 P R 21 Maharaj 
Singh V Emp 20 Cr L J 760 {Nag) 

An Appellate Court can cancel an order of security passed by the 
original Court while upholding the sentence— /I M m/ v Amiran 30 Cal 
loi But if the conviction and sentence arc cancelled by the Vppcllate 
Court the order of security is abo caocoUed tpto facto under sub section 
(i) and It IS not competent to the Appellate Court to order the security 
to be continued— £«ip v Chajj t I/a/ 1895 A \V N 141 

338 R>vuon -"This section gixes a discretion to the Magistrate 
to pass an order for security and the High Court is reluctant to interfere 
upon a mere question of discretion unless the order is on the face of it 
such an improper exercise of discretion as to require interference— Emp 

V Dharam Raj 4a All 345(346) th \ L J 300 .1 Cf L J aSS The 
High Court in revision set aside an order uudcrscc jo6 where the findings 
did not sufficiently and clearly show that the acts for which tic accused 
were convicted necessarily involved a breach of the pace— AbJuJ Ati 

V Emp 43 Cal G71 20C W N 197 17 Cf ^ J 241 

li —Sicttrily for k ipnig. /Ac Pcucv *« olher Cases and Securtly 
for Gooi Behaviour 

107 (i) Wh m.\cr a Pn-sid-itcj Magistrate, Distnct 

Magistrate Sub-di\isional Magistrate or 
thr'*pl 7 c*^In*othef Magistrate ot tin, first clasi informed 
that an} jx-rson is hkclj to commit a brcacli 
of the ivTcc or lUaturb tin. public tranquillit} , or to do an} UTong- 
fill act that ma} probabl} occasion a breach of the jxace, or 
disturb the public tranquillit} the Magistrate 1/ in Ais pfimcm 
there is sujfcunl srounlfor /vrtrriirg ina\. m manperlhremaftcr 
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provided require such person to show cause why he should not 
be ordered to execute a bond with or without sureties for 
keeping the peace for such penod rot exceeding one jear as 
the Magistrate thinks fit to fix 

(2) Procceduigs shall not be taken under this section unless 
either the person informed against or the place where the breach 
of the peace or disturbance is apprehended, is within the local 
limits of such Magistrate s jurisdiction and no proceedmgs shall 
be taken before any Magistrate other than a Chief Presidency 
or District Magistrate unless both the person informed against 
and the place where the breach of the peace or disturbance is 
apprehended are within the local limits of the Magistrates 
jurisdiction 

(j) When any Magistrate not empowered to proceed under 
Procedure of Mag s sub section (i) has reason to believe that 
to*act undef”8u*see^ person ti hkcly to commit a breach of 
tion (r) the peace or disturb the public tranquillity 

or to do any wrongful act that may probably occasion a 
broach cf tlic peace or disturb the public tranquillity and 
that such breach of the peace or disturbance cannot be pre 
\ented otherwise than by detaining such person in custodj 
such Magistrate may after recordmg his reasons issue a warrant 
for his arrest (if he is not already in custody or before the Court) 
and may send lum before a Magistrate cmpo\vered to deal with 
the case together with a copy of his reasons 

(4) A Magistrate before {4) A Magistrate before 
whom a person is sent under wliom % person is sent under 
this section may in his dis sub seciwn (3) may m his dis 
crction detain such person jn crction detain such person m 
custody until the completion custody fending further ac~ 
of the inquiry hereinafter Iton by hunself under this 
prcscnbcd Chapter 

Change — Ihc itaticiscd ’ ords la\e been added by sec 16 of the 
Cnm nal Procedure Code Amendment Act (XVIII of 1923) T 1 c words 
"unt I the completion of tl e inquiry hereinafter presenbed previously 
occurring m sub section (4) have been substituted by the words pend ng 
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further action by himself under thu Chapter ’’ The reasons have been 
thus stated "We also recommend an amendnient of section 107 (4), as 
we think that the powers conferred by the sub section as it stands arc 
unnecessarily wide We think that it will be sufficient that the Magis 
trate should have power to detain the accused in custody ‘pending further 
action by himself under this Chapter,' and we have made this change ” — 
Riporl of the Select CottwitUte of 1016 

The words "if t» his optmoti there is sujgictenl ground for proceei>ug ' 
have been added during the debate in the Assembly adopting the phraseo- 
logy of sec 204, and the object of this amendment is to prevent the Magis- 
trate from proceeding upon any and every information The words 
"is informed" in this section arc too wide and the amendment therefore 
makes it incumbent on Magistrates to be satisfied, by some sort of inquiry 
whether private or public, or by taking evidence whether In camera or m 
open Court, about the correctness and veracity of that information before 
they take any action See the Legislative Assembly Debates, January 18, 
1923 pp 1346-1234. 

235 Object of section .—The object of this section is the proven* 
tiQQ and not the punishment of offences It is intended, not to punish 
persons lor anything that they have done in the past, but to pre\ ent them 
f^om doing in the/xiure something that may probably occasion a breach 
of the peace. Therefore where offences havt been committed, the proper 
procedure is to institute regular tnaU lot those offences, and not to take 
proceedings under this section — SnAaMfa v. Lmp , p C W, N 89S , Lap, 
V. Manu, 25 Cr. L. J. 1226. 

330. Information .—There should be rthable information as to the 
probability of a breach of the peace — A/o/iA Sulian v Daw, 1903 P. L. It, 
r 13 The information must be of a clear and definite kind, directly affect- 
'log the person against whom process is issued, and should disclose tangible 
facts and details, so that it may afford notice to such person of what 
he is to come fonvard io meet — In re Jai Prohash, 6 All. 26; 
PranAriiAna v, Cmp , 8 C \\. S. 180 . Aiunddin v. Lmp , 24 Cr. L J. 
230 (Cal ). 

When a Magistrate receives verbal communication from certain persons, 
it is proper that he should order the institution of some luquir)* into the 
truth oi the matter before he proceeds to take action thereupon. It is 
not open to a Magistrate to draw up proceedings under thu section upon 
vague and general statements which do not amount to any direct accusa- 
tion or allegabon — Graal v. Emp , 2 P L T. Wg . 22 Cr. 1 *. J. 743 , Kisia- 
Croun, 3 Lah L. J 480. 

-V Magutratc ought not to act under thu section upon the following 
iniormations . — .V statement by a pmate person not upon oath or solemn 
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provided, require such person to show cause why he should not 
be ordered to execute a bond with or without sureties, for 
keeping the peace for such penod not exceeduig one jear as 
the Magistrate thinks fit to fix 

(2) Proceeduigs shall not be taken under this section unless 
either the person informed agamst or the place where the breach 
of the peace or disturbance is apprehended, is within the local 
limits of such Magistrate’s jurisdiction, and no proceedmgs shall 
be taken before any Magistrate, other than a Chief Presidency 
or Distnct Magistrate unless both the person informed against 
and the place where the breach of the peace or disturbance is 
apprehended, are within the local limits of the Magistrate’s 
junsdiction 

(3) When any Magistrate not empowered to proceed under 
Procedure ofMagis- sub-section {/) has reason to believe that 

trate not empowered Ukely to commit a breach of 

tion (i) the peace or disturb the public tranquillity 

or to do any wrongful act that may probably occasion a 
breach of the peace or disturb the public tranquillity, and 
that such breach of the peace or disturbance cannot be pre- 
\ented otherwise than by detaining such person m custody, 
such Magistrate may, after recording his reasons, issue a warrant 
for his arrest (if he is not already in custody or before the Court), 
and may send lum before a Magistrate empowered to deal with 
the case, together with a copy of lus reasons 

(4) A Magistrate before {4) A Magistrate before 

whom a person is sent under whom a person is sent under 
this section, may in his dis- sub section (3) may in his dis- 
cretion detain such person m cretion detain such person in 
custody 'ontfi the comffietion custody peniwg Jurttier ac- 
of the inquiry hereinafter lion by hvnself under this 
prescribed Chapter 

Change — The italicized words have been added by sec 16 of the 
Criminal Procedure Code Amendment Act (XVIII of 19^3) The words 
“until the completion of the inquiry hereinafter prescribed prcMously 
occumog in sub section (4) have been substituted by the words pending 
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further action by himself under this Chapter ” The reasons have been 
thus stated : "We also recommend an amendment of section 107 (^), as 
we think that the powers conferred by the sub section as it stands are 
unnecessarily wide We think that it will be sufficient that the Magis- 
trate should have power to detain the accused in custody 'pending further 
action by himself under this Chapter ' and we have made this change ’’ — 
Report of the SeUcl Committee of iqi6 

The words "if in his optnion there is sufictenl ground for proceeiing” 
have been added during the debate in the Assembly adopting the phraseo- 
logy of sec 204, and the object of this amendment is to prevent the Magis- 
trate from proceeding upon any and every information The words 
' IS informed" m this section ate too wide and the amendment therefore 
makes it incumbent on Magistrates to be satisfied, by some sort of inquiry 
whether private or public, or by taking evidence whether m camera or in 
open Court, about the correctness and veracity of that information before 
they take any action. See the Legislative Assenihly Debates, January 18, 
1923. pp 1246 1*34, 

229 Object of section:— The object of this section is the preven- 
tion and not the punishment of oSeoces It is intended, not to punish 
persons for anything that they have done in the past, but to prevent them 
from doing in the future something that may probably occasion a breach 
of the peace. Therefore where offences have been committed, the proper 
procedure is to institute regular trials for those offences, and not to take 
proceedings under this section— SriAawJa v Lnip , 9 C. W N 89S ; Cmp. 
V. Manu, 25 Cr. L. J. 1216. 

330, Information .—There should be reliable information as to the 
probability of a breach of the peace — Alalih Sultan v Dano, 1903 P L. R. 
1 13 The information must be of a elear and dcrmite Land, directly affect- 
ing the person against whom process is issued, and should disclose tangible 
facts and details, so that it may afford notice to such person of what 
he Is to come forward to meet — In re Jai Prahash, 6 All. 26; 
Prankrishna v, Ltnp , 8 C \V. N. iSo; v, Lmp , 34 Cr. L. J, 

230 (Cal). 

When a Magistrate receives veibaKommunicalion from certain persons, 
It IS proper that he should order the institution of some inquiry' into the 
truth of the matter before he proceeds to take action thereupon. It is 
not open to a Magistrate to draw up proceedings under this section upon 
vague and general statements wliKh do not amount to any direct accusa- 
tion or allegation— Criiaf v. Lmp , a P. L T. O&j . 22 Cr L. J. 7^3 ; A’lffj- 
tiiiM N, Cruttn. 3 Lah. L. J. 480 

A Magistrate ought not to act under \h»s secUon upon the foUowi 
Informations .—A statement by a pmale person not uj>on oath or so 
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affirmation — liegv Jtvauji 6B H C R r CJiamarov Kashi Chunder 
8 W K S5 hcarsaj evidence — Mokaav Emp 21 Cr L J 560 (Nag) 
conversation out of Court with persons however respectable — Emp v 
Babtia 6 All 132 personal knowledge of certain facts which he obtains 
from sources'ouUide the record — Matf-ura v Emp 14 A L J 769 17 
Cr L J 484 

A police report is in itself a sufficient information on which a Wagia 
tratc may issue a summons but it is lO no sense evidence upon which he 
can determine under section 118 whether it is nece'sary to take a bond 
to keep the peace or for good behaviour — Behan v Mahomed 12 R 
Co Jn re Brmdahon 10 \\ R 41 When it appears that any person is 
like]} to commit a breach of the peace etc it is the duty 0/ the police to 
laj information before the hfagistrafe having jurisdiction In laying 
such information the police should set out carefully the evidence on which 
they rely or the circumstances leading to the information — C P Pol Man ^ 
\ pages, 

\ statemeut of the omplaiuaiit in the absence of the persons charged 
may be accepted by the Magistrate as credible information and may 
enable him to act upon it by issuing summons to show cau«e but it is rot 
competent tor the Magistrate on the appearance of the persons so charged 
to net upon his previous information and to pass final order without taking 
further evidence — 5 v Nuseeroodeen 2 N W P H C R 461 Q v 
KrxsUndta 7 R 30 Similarly <» report of <t snbordinatt Magistrate 
IS credible information to authorise a Magistrate to pass a preliminary 
order under this section — Egambara v Murugappa 2 Weir 51 E 9 parte 
Kelti Ktl J M U C R 240 but if unsupported by other evidence it 
cannot form a sufficient ground for final adjudication under section 118 — 
Beg V JivaPji 0 D II C K i Beg \ Datpatram 5 B H C R 105 

But the Magistrate is not entitled to initiate proceedings upon facts 
and information which had already been the subject of inquiry under 
Sec 107, or in connection with charges under the Penal Code biought 
against the same persons and which had ended m favour of the accused 
Thus where there have been a number of cases and proceedings going 
on for a long time between the parties and in all these cases the persons 
accused of the oflenccs were either discbaiged or acquitted and the pro- 
ceedings under section 107 fell through the Magistrate cannot initiate 
fresh proceedings under sec 107 upon the same facts and information 
when there arc no fresh materials of any importance available in which 
fresh apprehension can arise of a breach of the peace The same facts 
cannot form tl e subject of repeated proceedings cither under the Penal 
Code or under the Cr P Code — AoHda Reddy v A E 41 Jlfad 240 
18 Cr E J S78 
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231 Likely to commit breach of the peace — The information 
must contain eMdence of some specific conduct on the part of the accused 
from which a reasonable and immed ate infeiencc can be draw n that the 
accused is likel> to commit a breach of the peace and it is only on in 
formation of this character that the Slagistrite should initiate proceedings 
under this section-^ /?«» Bahadur v Ttlcssurec 22 \\ R 70 Q v Har 
human \\ R 10 Huree Mohat \ hah Nath 25 W R 15 0 v 
Abdul Haq 20 \V R 57 Bmp v Shtmhhu 18S8 P R •’i The mere 
finding that the accused is a bad character and that it is not nght m any 
way to lea\e him without a guarmitce is wholly insuffi vent to justify 
an order under this section — Bmp v SJunbhu 188S P R 21 Where 
the evidence on the record disclosed reliable statements that persons 
who were ordered to furnish security to keep the peace were men who 
had shown by their acts and general behaviour that their object was to 
disturb the public tranquillity (eg by wounding the religious feelings 
of the lluhammadans of a certain locality) it was hejd that the Magistrate 
was justified in making such order— CA mwwi ioi V Bmp 14A L J ^30 

Cr L J 301 

The information must shew that there i> a strong and reasonable pro* 
balilitj of Q breach of the peace aud not merely a bare posstbihly — Q 
V Abdul I/aj, '’0 W R 37 Mahh Sid/au i Ba> 0 1503 P L R 113 
httip V Chaniasatva, 0 Bom L R 862 The act likrij to cause a breach 
of the peace must be an impending one and not one likely to happen at 
some future time it must be si cwn to be tn conlemplation at the time 

the information giicn and the fact that a person has done a wrongful 
3ct in the past should not gitc rise to the inference that he b likely to 
do the same again— /« ft Shtvaraiu 6 Bom L R 6O3 In re Pasdto 
2O All 190 Q V hedarnath 7 le W P II C R 233 U B R (1S97 — 
*901) Cr P C 13 Thus the mere fact that certain persons had made 
preparations for disturbing the public tranquillity on the occasion of the 
last '^Iuhatta\n fcstisal would afiord no ground, after the festiial bad 
passed without the public tranquillity Uaeing been disturbed for inferring 
that they would be likely to commit a breach of the peace or disturb the 
public tranquiUitj at the ntxt Mohurram and would not bt a «utEcient 
ground for binding them Q\CT~Jn re Batlro 26 All 190 But security 
shoull be taken m a case when though the occasion on which the ill 
Icchng between the parties {Hindus and Mussalmans) first came to a 
head had pissetl without inj actual disturbances t! ere still remained 
the probabilit) of a recurnitce 0/ it in the near future in fiet at an) mo- 
ment— I'risaJ \ A T S \ L J loSo 12 Cr L J <93 

232 Wrongful acts that may occasion breach of the peace" — 
There arc two distinct « ts of ciicunistinccs in wl ich a M »,.i trate ma 
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take action under Sec 107 ; fifst, where it appears that a person is likely 
himself to commit a breach oi the peace or to disturb the public tranquillity, 
that IS to say, by a direct act. r f , by committing an assault ; and secondly, 
where a person may be the indirect cause of a breach of the peace or the 
disturbance of the public tranquiUily by doing a certain act , but in the 
latter case the Magistrate may only take action where the act anticipated 
13 a wrongful act This section does not authorise action against a person 
who is expected to do an act which may cause a breach of the peace or 
disturb the public tranquillity unless that act is wrongful, and the mere fact 
that the doing of a lawful act by certain persons may lead to the com- 
mission of a breach of the peace by other persons does not authorise the 
Magistrate to take action against the persons intending to do the lawful 
act, unless they arc themselves likely to commit a breach of the peace or 
to disturb the public tranquillity — Wga Tt v Maung Kyaw, it Bur L 
T 59 i8Cr L J 51* 

Threats of violenco are sufllcieat to indicate an intention to commit 
a breach of the peace and j ustify an order under this section— 5 «ryii Kanta 
V Emp , 3» Cal 350 , Emp v Katlu, *7 All 92 Illegal collection of tolls 
accompanied with acts of violence and threats of violence m case of non- 
payment of tolls IS a wrongful act likely to cause a breach of the peace— 
Beptn Bekariv Emp 2iCr L J 651 (Cal) An abetment bv instigation 
of the oSence of voluntarily causing hurt in a public place ts a wrongful 
act )ustifylng an order under this sccUon— Barnes v Emp , 23 Cr L J, 
394 (NaS) 

The words wrongful act’ mean an act forbidden or declared to be 
penal or wrongful by the criminal law, and not a mere improper act 
The killing of a dedicated bull for the sake of its meat is not a ’wrongful’ 
act— -Pir Alt V Emp, *x Cr L J 453 (Pat). 

The following arc not wrongful acts’ within the meaning of this sec- 
tion ; — (<«) Singing of ballads in open streets, although leading to an obs- 
truction in the street by crowds collecting to hear the same is not a wrongful 
act — Ghulam Nabt V Emp, 1889 P. R 13, (J) the grant of leases to 
tenants by the owner who is entitled to possession but is wrongfully kept 
out of possession, and the taking of possession by the lessee peacefully 
and without using violence, arc not wrongful acts — Driver v, Q. E , 25 Cal. 
798 . (e) use of the word ’Amin’ m a loud voice in prayers in a mosque— 
Kkuda Daksh Lmp , igor P. R. 15, g. £ v Ramtan, 7 All 461 ; 
Alaulla V Asunulla, 12 All 494 . Jangn v. Amanulla, 13 All 419 , Abdur 
Itahman v. Emp ,80 L J, 282 . 2* Cr. L J 590 (Oudh) , {d) stopping 
the services of village barber and washerman being rendered to the com- 
plainant — Sk Jtnuai v. SA Rhusen, 7 C Vi. N. 32 , (e) the opening of 
a cattle market by persons on their own land not far from an already 
existing cattle market — .tfaAu v £111^, 16 A L J 279:i9Cr. L. J 437} 
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(/) mere use of idJe threats and bombast — /« re ChtnnalhUHht, 9 Sf L T. 
37* 12 Cr L J 104 

The Magistrate should have tangible eiidencc that some definite 
wrongful act is contemplated which act if committed is likely to occasion 
a breach of the peace therefore the fact that the accused had attempted 
to get up false cases and that be ivoald probaW> continue to do so is not 
a ground of action under this section — Emp v Dadhawa 1887 P R 64 
So also merely being on bad terms with others {Eotp v Dnlajee 7 C P 
L R 9) or being a quarrelsome head strong and contumacious person 
{Emp \ Shtmbku i883 P R 21) is neither a definite wrongful act nor 
likely to cause a breach of the peace So also, the mere fact that enmity 
exists between two parties docs not entitle the Magistrate to bind down 
either party— SAer likan v Emp 12 Cr L J 186 1911 P L R 126, 
Narendra v Emp . 1 A L J 4x8 

333 Acts which amount to an ejtercise of lawful rights arc not to be 
treated as wrongful acts necessitating an order under this section— Dm 
Dayal V Emp, 34 Cal 933. In *e Kashiehandrn 19 W R 47, Depm 
V Emp ai Cr L J OjifCal) The preventive jurisdiction of a Magis» 
trate under tins section must be exerci>cd wuh caution Where its cter* 
CISC may undoubtedly lead to the infringement of an undoubted civil 
right and where the breach of the peace apprehended by the Magistrate 
is a likely remit of the enforcement of his legal right by a party m a legal 
way the Magistrate ought not to bind down the party w Iio has the legal 
right m him— D im Dayaf V Lmp 34 Cal 935, Mgu Tiv Mauits /vyrt“. 
II Pur L f 39 i8Cr L J 312 

Thus the nght of protection of lawful |>osscssiiiu i» a lawful rij,ht 
"Inch may property be exercised not only to resist any unlawful attempt 
to interfere with the possession but a1»o to defend oncsclf if it becomes 
necessary m the process Where therefore the lawful possession of the 
accused had more than once been threatened by a show of arra^J force, 
and he had collected a body of men armed with falAis and postcJ them 
on the properly to resist any violence or intcrfcrcuce with hu possession, 
it was held that as the intention was to maintain an existing nght. the 
accused Was justified in adopting measure* for the defence of his possession 
and that as there was no likchhooJ of a breach of the peace from his side, 
there was no reason cither for punishing him or binding him over in secu- 
rity— ya«Ai Prare/ \ Emp i8 A L J 137 21 Cr L J jjy NNliere 
a p irly has the right to take a proces ion along a particular roa 1 he cannot 
be bound do\% n under this section because other persons objett to his doing 
so and he insists ou taking the profession along that road The proper 
course is to bind do"n the other persons — Fens* Ah \ Emp , i* C. M. N 
703 M here one of ses cral co-sharer landlords sought to make a measure- 
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take action under Sec 107 first wliere it appears that a person is likely 
himself to commit a breach of the peace or to disturb the public tranquillity, 
that IS to sa> by a direct act eg by committing an assault 2.Dd secondly 
where a person may be the indirect caase of a breach of the peace or the 
disturbance of the public tranquilbty by doing a certain act but in the 
latter case the Magistrate may only take action where the act anti'"ipated 
k, a wrongful act This section does not authonse action against a person 
who IS expected to do an act which may cause a breach of the peace or 
disturb the public tranquillity unless that act is wrongful and the mere fact 
that the doing of a lawful act by certain persons may lead to the com 
mission of a breach of the peace by other persons does not authorise the 
hlagistrate to take action against the persons intending to do the lawful 
act unless they are themselves likely to commit a breach of the peace or 
to disturb the public tranquillity — Nga Tt v Maung liyaw ii Bur L 
T 59 18 Cr L J 5ii 

Threats of violenco are sufficient to indicate an intention to commit 
a breach of the peace and justify an order under this section — SUrya Kanta 
V Emp 31 Cal 330 Emp v Kallu 27 All 92 Illegal collection of tolls 
accompanied with acts of violence and threats of violence in case of non 
payment of tolls is a wrongful act likely to cause a breach of the peace— 
Bepin Behartv Emp 21 Cr L J 651 (Cal) An abetment by instigation 
of the oKcnce of voluntarily causing hurt in a public place is a wrongful 
act juatifyiog an order under this section— Barnes V Emp 23 Cr L J 
394 (Nag) 

The words wrongful act mean an act forbidden or declared to be 
penal or ivrongful by the criminal law and not a mere improper act 
The killing of a dedicated bull for the sake of its meat is not a wrongful 
act— Pir Alt V Lmp 21 Cr L J 453 (Pat) 

The following are not wrongful acts within the meaning of this sec 
tion — (a) Singing of ballads in open streets although leading to an obs- 
truction in the street by crowds collecting to hear the same is not a wrongful 
act — Chulam Nabi v Lmp 1889 P R 13 (6) the grant of leases to 
tenants by the owner who is entitled to possession but is wrongfully kept 
out of possession and the taking of possession by the lessee peacefully 
and without using violence are not wrongful acts — Driver v Q E 25 Cal 

796' , (fc)' trsu 0/ fAtf «or\f /tnrnr ia a Ajotf voice in prayers in a mosque 

Ahiida Baksh V Lmp 1902 P R 13 Q E v Itamian 7 All 461 , 
Alaulluv Aeimulla 12 All 494 Jangu v Amamilla 13 All 419, Abdur 
Rahman'/ Lmp 8 O L J 282 22 Cr L J 590 (Oudh) (d) stopping 
the services of village barber and washerman being rendered to the com- 
plainant — Sk Jinuat ■/ Sk Rhusm 7 C W N 32, («) the opening of 
a cattle market by persons on their own land not far from an already 
exulnig cattle market — t/aAii v Lmp 16 A L J 279 iQCr L J 437, 
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{/} mere use of idle threats and bombast — In re Chtttnafhamli, L T. 

2'ji 12 Cr L J 104 


The Magistrate should ha\e tangible evidence that some definite 
irrongful act is contemplated which act if committed is likely to occasion 
a breach of the peace therefore the fact that the accused had attempted 
to get up false cases and that he would probably continue to do so is not 
a ground of action under this section — Cntp v Badhawa 1887 P R 64 
So also merely being on bad terms with others {Einp v Balajee 7 C P 
L R 9) or being a quarrelsome head strong and contumacious person 
{Emp V SAimfiAii 1888 PR 21) is neither a definite wrongful act nor 
likely to cause a breach of the peace So also, the mere fact that enmity 
exists between two parties does not entitle the Magistrate to bind down 
either party— SA«r Khan v Emp, 12 Cr L J 186 1911 P L R 126, 
i^artnira v Emp , r A L J 418 


233 Acts which amount to an exercise of lawful rights arc not to be 
treated as wrongful acts necessitating an order under this section— Dm 
Bayaly . 34 Cal 935. In re A’<isAi<Aii«<frij 19 W R 47. Bepin 
V ri»/>,2iCr L J G51 (Cal) The preventive jurisdiction of a Magis- 
trate under this section must be exercised with caution Where its exer- 
cise may undoubtedly lead to the infringement of an undoubted civil 
right and where the breach of the peace apprehended by the Magistrate 
is a likely roult of the enforcement of his legal right by a party m a legal 
way. the Magistrate ought not to bind down the party who has the legal 
tight la him-Dm Dayal v Lmp . 34 Cal 935 . 

II Bur L T 59 18 Cr L J 3*2 


Thu, the right Of protection of total .KBsetsioii i. n lai.lnl nght 
Iihich may properly he exeretred not only to tcsi.l any nnlawlnl attempt 
to Interfere with the possession but also to deicnd oocsell il it comes 
necessary in the process Where, tl.eretare, the laiital possession ol the 
accused had more than once been tlircatened by a show o arm, orcc, 
and he had collected a body ol men armed with luHi. and posted them 

on the property to resist any siotoco or mterferenee » ith hi. posscs.i™ 

It was hW that a. the intention »a, to maintmn an ex, .ting nght. the 
accused was lUstiSed in adopting meas.re, tar the delenee ol hi, ^„ess,on, 
and that as .hero was no hhelihooi ol a broxcli «. 

there was no reason either for 1’“““'’'“® .. j jjj „nere 

n.y-/u„t, rrarnlx Emf " ' ^Vp'artienUr ,o, 1 he cannot 

a patty ha, the right to lake a „,her ixrson, ohjee. to hi. do.a 

be bound don n under tin, seeb yte pr 

W> and he msista on taking th pr®- 4/. v EmU 12 C 

course U to bind dow n the sought to make a 

703 Where one ol sea ctalco-sharonanu. 
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meat of lands contrary to the provisions of Secs go and i88 of the Ben0;al 
Tenancy Act, the other co sharer landlords would be justified in objecting 
to the survey and where no force was used by them they ought not to be 
bound down to keep the peace — Bhabataranv Bsnkiiltsh, 9 Q W N 618 
Where a Zemindan village was in the possession of the Mokhassadar and 
the tenants had been paying rents to him, and the Zemindar came to the 
village with the express purpose of ousting him and incited the tenants 
not to pay rents to the Mokhassadar, whereupon the Mokhassadar pro- 
tested and asked the Zemindar to a threatening manner to leave the village. 
It was held that in as much as the Zemindar wa^ acting illegally, the 
Mokhassadar protesting against such illegal act was acting within his 
rights and could not bs bound down under this section — Chandrasekhara 
V Emp . 14 M L J 491 Where a Magistrate found that persons who 
attempted to do bjstu on a waste land were not entitled to perform 
It It was held that if the persons opposing it acted properly and within 
their rights there was no reason to suppose that any breach of the peace 
was likely to be committed — Btjoy Stngha v E*np , 3 C W N 463. 
Where there was already a cattle market and certain persons intended 
to open another cattle market on their own land, not far from the old 
market, and the Magistrate apprehending that there would be a breach 
of the peace consequent thereon bound over those persons to keep the 
peace, the order of the Magistrate was illegal— .VoAn v Emp , 16 A L 
J Z79 igCr L J 437 

But where there arc doubts as to tnc existence of the respective rights 
and obhgations of the parties (i t as to who is acting legally in the exercise 
of his rights and who 13 not) the proper procedure is to bind down both 
parties, so that the order ol the Magistrate may not be detrimental to 
cither Where, however, no doubt exists, the party in the wrong should be 
bouud down. An attempt toascertain legal nghts ol parties should always 
be made by the Jlagistratc before he binds down one or the other party 
under this section — Din Dayal v. Emp , 34 Cal 935 , Gkasi Ram v Emp , 
20 Cr L J 194 (Pat ) 

234 Disputes relating to immoveable property — Proceedings under 
this section are only intended for the secuaty of the pubhc peace and 
not for the purpose of enabling one of two contending parties to help 
themselves m obtaining or retaining possession of immoveable property 
and having their adversaries’ hands tied down by an order under this 
section The proper procedure in such cases is to take proceedings under 
sec 145— Driwr v Q T . 25 Cal 798 Where the apprehension of a 
breach of the peace arises out of a dupute regarding possession of im- 
moveable property, the Magistrals can undoubtedly proceed under Sec. 
145 , but this fact will not preclude the Magistrate from taking proceed- 
ing* undir this section In such cases the Magistrate n not bound to act 
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only under S^cs 144 and 1 45 but ha» a discretwn to pro eed either under 
those sections or under s* tion 107 — SAo Raj v Chiller 5 Cat o65 
In re Mulhia 36 Mad 315 Thaknr Paniay v K E 34 All 449 Emp 
V Abbas 39 Cal 150 iG C \V N 83 (F B) Dhuria v Emp 23 Cr 
L J 567 (Nag) K E v Basiruditn 7C W N 74O Amulya v Amnia 
Lai 24 C \V N 1075 22 Cr L. J 224 APdus Saytfd v Emp 23 Ct 
L J 123 (Call Ratnacharluv Emp 26 Mad 471 Stndama\ Zemindar 
2 Weir 50 Balmiikandv Crown i S L R 50 8 Cr L J 170 

Where parties arc clearly in the wrong they can be bound down under 
Section 107 to prevent a breach oi the peace or a party threatening to 
usurp the rights of another can be restrained by a temporary order under 
Section 144 but where the dispute relates to lands and there an ap 
prehension of a breach of the peace as both the contending parties urge 
their claim to possession the proceedings should be under Section 145 
of the Code — Cai(rt»<zfA v Gobmd Stngh 1 P L T 44 20 Cr L J 829 
Sections X07 Z44 and 143 all give summary jurisdiction to Magis 
trates to taka action in order to prevent a breach of the peaco when such 
a. breach is imminent There is a very thm line of demarcation between 
these sections When there is a bona fide dispute as to the right of poa 
session between ^vo rival parlies the proper procedure is to tal e action 
under Sec 145 and not under Sec 107 because the former section is not 
only effective to prevent a breach of the peace but also is tie one which 
causes the least prejudice to the contending parties— //iwmnf v Etap , 
i9Cr L J 71a (Pat) Datajil\ Bhoju 35 Cal i\j , Mahadeov Dtthu 
S5 AW 537 Bnislinub Bus V E»i> laC W N 606 Emp v Bebfiufra 
iC L J 63a Kah Pershad V Dhodhai 22 Cr L J 574 (Pat), Abiut 
Sayeed v Emp 23 Cr L J 123 (Cal) whereas the effect of an order 
under this section would have the effect of binding down one of the parties, 
leaiing the other party free without any adjudication upon the question 
as to which of the parties is in possession— De/egofc»»i t v Dahnu 25 Cal 
559 Bidhubhtisan v Annoda 6 C W N 83j Bnishnab Das v Emp 
12 C W N 60G Driver v Q E as Cal 793, Shania Churn \ Emp 
6P L T 7CG 26 Cr 1, J 1562 It shoal tbv. noted that while section 
107 leaves it to the Magutrate to dcmanl sccuntj or not in the ceercise 
uf his discretion section 145 makes it obligator) upon him to Institute 
proceedings if he h satJ lied ns <0 tht exi-tence of a di pute relating to 
immoveable propert ) — Bilytt y Dbajtt 35 Cal 117 Proceedings under 
SMtion 107 arc intended on1> for the security of the public peace and 
not for the purpose of enabling one of the two contending parties to help 
himself in recovering pni»essn>n of immoveable propertv after having 
his alver»arj s han 1> t'c t down V) an ontcr under this se tion In su b 
u case the ncc ssar> a tton must b* taken unlef Section I45 of the CxJe 
—‘Jalaiy Croxn, 1917 P ^ ^ ’<•* » > Cr L J 44C Even if the Magi 
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trate proceeds at all under section 107, the proper order is to bind down 
both the parties — Baishnah Das v E»tp ,tzO W N 606 as for instance 
where both parties are equally dangerous — Birtdrabun v E»tp , 22 Cr 
L J 701 (All ) 

But if the dispute is not » e if one party 13 clearly in posses- 

sion of property and another party wrongfully and wthout any claim 
to possession seeks to eject him by force from the possession of the land 
and breach of the peace is imminent there cannot be said to be a bona 
fide dispute about possession mthm the meaning of Sec 145 and the 
Magistrate is justified in taking action under section 107 — Emp v Ram 
baran, 28 All 406 Lae^nii v Emp iP L T 681 22 Cr L J 86 Shama 
Churn V Emp 6 P L T 766 26 Cr L J 1562 If one of the parties 
threatens to use violence to the other party if the latter should go upon 
the land of which the latter is in possession an order under section 107 
binding down the former would be proper— Jafar v Jartbtiih, 9 C W 
N 551 

Where the dispute between tbe parties u not one concerning land 
and does not involve any question of actual possession but concerns the 
tights of the respective parties to carrj on boring operations for coal 
over a specified area, the Magistrate has no jurisdiction to enter into the 
intricate questions of title and possession which arise between the parties 
If in such a case there is any likelihood of a breach of the peace proceedings 
which are simpler in nature and which summarily and expediently dispose 
of the matter should be adopted That is proceedings under sec 107 
would be more appropnate to such a case than proceedings under sec 145 
^Indian Iron and SUel Co v Bansa Copal, 32 C L J 34 : 22 Cr 
L J 99 

An order under sec 107 is no bar to a subsequent proceeding under 
Chapter XII— I?«is«a6 v Catinalh 39 Cal 469 16 C W N 384 , Ram 
Lockun V K B , 36 All 143 12 A L J 162 , Nasmtidin v Cofuruddtn, 
21 C W N lOo 

Similarly an order under Sec 145 »s no bar to the passing of an order 
under Sec 107,00 the same facts if the Magistrate is satisfied that not- 
withstanding the order under Sec 145 one of the parties is likely to take 
the law into his own hands — In re Mulkfa, 36 Mad 315 , K E v' Bandt, 
24 O C 21 22 Cr L J 384 

But It is illegal to institute proceedings under one section and to pass 
an order under another Thus where the Magistrate instituted proceed- 
ings under Sec 145 and apprehending a disturbance of the peace order- 
ed a party to furnish security under Sec X07. it was held that the order 
was illegal and without junsdiction— Emp v 5 ai Deo, 14 A 1 « J 794 
17 Cr L J 527 Similarly where a Magistrate proceeded under section 
10^ and concluded the proceedings thereunder but subsequently passed 
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an order under Section 145 held that the order of the Magistrate wag 
itUra vires as he filled to take written statements from the parties and 
recede evidence under the latter section — Sahdeb \ Jumon 19 Cr L 
J 320 (Pat) 

If, owing to a dispute relating to immoveible property proceedings 
are taken under sec 107 instead of under sec 145 the Magistrate cannot 
pass an order of attachment oj property (which order can be passed only 
under sec 146) — Ram Sirup -k h E \ I R (1924) Oudh 345 ->5 Cr 

L J 350 

235 Who can be bound down — Only the person wlio is himself 
hkely to cause a breach of the peace (and no other) cm be bound down 
under this section it is illegal and contrary to the provisions of this sec 
tiQD to take recognisance from one person m order to present another 
from committing a breach of the peace — 17 W R 47,i9W R 54 Thus 
the mere fact that a dispute exists between two rival Zemindars would 
not justify proceedings being taken against all their officers and servants 
unless there are materials to show that they are all likely to commit a 
breach of the peace It may be that they are all interested in the dispute 
between their masters — and m one sense ail the members of the Zemin 
dar s family are interested in a dispute relating to a property comprised 
in the Zemindary-~-but that by itself would be no ground for taking pro 
ccedings against them aW—AtnuddiH \ Emp , 24 Cr L. J 230 (Cal) 

here there were old standing fends between the parties but the Maps* 
trate finding no evidence against them, discharged them but bound down 
theit servants held that the order %vas illegal and without jurisdiction— 
DiiiDayalv Emp , 33 A L J 300 26Cr L J 981 

A non resident Zemindar cannot be bound over to keep the peace 
merely because his local agents are committing acts likely to cause a 
breach of the peace — 10 C L R 430 The mere fact that the patwari 
threatened to use violence does not justify the Magistrate in starting 
proceedings against the proprietor and manager on the presumption that 
the latter must haie acquiesced in the action of the patuan— Crnnr i 
Emp,2P U T 669 22 Cr 1 - J 745 But the master would be liable 
if he actually acquiesced in the servants acts. Thus, where the master, 
a panda of Gaya, used to send his servant always armed with a lathi 
to the Railway station for procunng pilgruas, and this led to a contest 
w-ith a nv-al panda resulting in disturbance of the pubbe peace, it was 
held that this was sufficient to make the master liable under thu section 
The fact that the master himself did not go to the Railway station but 
always remained in hb house was no bar to the appheauon of lb« section— 

Ba/afjj 1 A C , i P L. J 361 iS Cr X- J 

So nUo, where it was found that the petitioner was not himself 
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to commit a breach of the peace he should not be ordered under this sec 
tion merely because 1 is act of attaching the crops of his raiyats would 
lead to a not resulting from the resistance of the cultivators to the attach 
ment — In re Sheo Sum 3 C L R 380 

Joint trial of several persons — See Note 290 under sec 117 

236 Evidence — A Magistrate dealing with proceedings under this 
section must base his judgment upon evidence relevant to the case He 
should not rely upon his knowledge of certain facts which he obtains 
from sources outside the record— A/attiiro v Etnp 14 A L J 769 17 
Cr L J 484 Where the order is passed against more persons than one 
there must be definite evidence in the case of any and every person that 
there is a danger of a breach of the peace by him The mere fact that a 
collective body of persons arc indilging in feelings of hostility against 
another body of persons 13 insufficient — Shambhu v Emp 38 All 468 

14 A L J 656 17 Cr t ] 400 

Consent of Moused fo be bound down — ^The fact of likelihood of a breach 
of the peace must be established by independent evidence In the ab- 
sence of evidence to prove that the accused was likely to commit a breach 
of the peace the accused s own statement before the Magistrate that he 

15 willing to give security would not justify an oidtr being passed under 
this section — Jagdalv Ettp 21 Cr L J 176 (All) Crown v Sheodan 
1915? R 24 r6 Cr L J 784 1917 P R 27 Johv Etnp 83 Cr L. J 
710 (Lah ) 20 Cr L J 105 21 Cr L J 656 (Nag ) Karam v Emp 
83 Cr L J 173 (Lah) Earn Chandra v Emp 35 Cal 674 Chandra 
Sehhar V Etnp 31 Cr L J 59 (All) In a recent Allahabad case it has 
been held (dissenting {torn the above rulings) that where the persons 
called upon to furnish security appeared in Court and expressed their 
willingness to he bound over whereupon the trial Court took no evidence 
and passed an order against them the consent of the accused must be 
taken to be a plea of guilty and the order for security was nghtly passed 
— Charilav K C All 109 3i A L J 881 25 Cr L J 750 AIR 
(1924) AIL 269 

237 Subsection (2) — in order to give the Magistrate jurisdiction 
over a person it is not necessary that such pcison should permanently or 
habitually Iw e within hvs jurisdiction It is sufficient if at the time when 
tho ^^aglstrate xccencs information and takes proceedings under this 
section the person tcmporanlj resides within hia jurisdiction — Sftama 
Churn V Katt Mat da! 24 Cal 344 22 Cr L J 109 (Alt } The terms 
of this subsection do not authorise a Magistrate to bind over a person 
residing oufstde the limits of his district concerning whom he has received 
information that such person fs likely to commit a breach of the peace 
within I IS district— In te Jatprakash 6 \li 36 (E B ) In re Abdul Asts 
14 All 49 }n re Eajtndra iXCal 737 Dttonalhv Ctrtja 12 Cal 133 
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23 Bom 32 The proper coarse in snch a case is to cause information to 
bo given to the Magistrate within whose distnct that per on rc'.ules in 
order that proceedings might bo taken by that Magistrate — i r Cal 737 
‘Special poiiers of Chief Presidency and District Magistrates Siib 
section (2) gives special powers to Chief Presidency and District Magw 
trates to proceed against persons oHtoidr jur sdiction Therefore where 
a District Magistrate is satisfied that a breach of the peace is apprehended 
"ithin the local limits of his district the fact that the accused is living 
outside such limits in a Native State docs not take away his jurisdiction 
to pass an order under this section — Sheo Daranv Lmp •’o \ L J 523 
•*3 Cr L J 396 But the Distnct Magistrate cannot delegate this special 
power to a subordinate Magistrate Thus a SiibdiMsional Magistrate 
cannot, on the direction of a Distnct Magistrate draw up proceedings 
under this section against a person residing in another jurisdiction in such 
a case the proceedings must take place and be brought to a conclusion 
before the Distnct Magistrate limself — Nirheck(ir\ ZTm^.isC W N 
3S0 A District Magistrate is not competent to make over the initiation of 
proceedings under this section to a first class Magistrate wl o has no local 
jumdiction over the matter — honda Pedd^ v, h L 41 Mad But 

ftftcr proceedings haie been initiated bj a District Magistrate against 
persons residing outside jurisdiction he can transfer the proceedings to 
a subordinate Magutratc otherwise competent to deal with tlie matter 
This section only restricts the initbtion of the proceedings against persons 
living outside the jurisdiction of tlie District Magistrate, but does not 
prevent him from transferring such proceedings after initiation to a sub- 
ordinate Magistrate, though such Magistrate had no jurisdiction to initiate 
the proceedings — Surja KanSa s Cmp , 31 Cal 350 h P \ Munna, 
*4 'll 151 HahhaJ Mandat V Cmp 37 C L J 314 But the Distnct 
Magistrate cannot make over the case to a Magistrate incompetent to tr^ 
the case, e g a. nd class Magistrate — Gobind \ I\ F Ml •’o 12 

A I J 113G 

338 Sub-section (3) — ‘Has reason to beiitte — Tl e use of this ex 
pression, as compared with K informed in subsection (i), shows that 
the Magistrates discretion under thu. s«b-scction is acr> limited The 
Magistrate should act when he has reason la Mirtr, 1 e, when he lias 
reasonable groiin Is to belieie and not merela la surpeel See Cmp \ Cargo, 
Bom 40’ 

J 39 Sub section (4I — ^ — Onl> in the 

special circumstances referred to in clauses (j) and (<) does the law em- 
power the Magistrate to detain a person against whom procee.lings base 
been Institutisl wndtt this secUou — ffagimiawJjn a Toif . 32 Cal «o. 
Therefore, where an accuseil was not «ent I'efore a Di tract Magistrate bv 
CR, II 
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another Magistrate acting under clause (3) so as to bring the case under 
clause (4) such District Magistrate s order detaining the accused in sue 
tody was illegal — Chtdamhata v Emp , 31 Mad 315 (F B) 

240 Bail — Even when the person has been arrested under clause 

(3) , unless there are special circumstances, he should be admitted to bail 
When a Magistrate on the report of the DSP directed the re arrest 
of persons (whom he had previously admitted to bail on their appear 
ance) and remanded them to emtody, it was held that the re arrest and 
remand were illegal as none of the special circumstances mentioned m 
clause (3) existed in the castf and the Magistrate was bound under sec 
496 to release them on bail — Raghunandan v Et»p , 32 Cal 80 But 
the Madras High Court holds that the Magistrate may in his discretion 
detain such persons in custody according to the clear words of sub-section 
{4) these words cannot be qualified by sec 496 that section does not 
give an absolute right of bail but must be read along with any other pro 
vision giving to the Court a special power of detention, and sub section 

(4) of this section gives such power — Narayanaswamt v E*np , 36 Mad 
474 

Furtherinquiry — See notes under sec 119 
840A Revision — See note 294 under see 118 

An order of a Magistrate refusing to take action under sec X07 cannot 
be set aside by the superior Court in revision The object of this section 
a rather administrative than judicial If the Magistrate nho is respon 
sible for the administration of a subdivision is not satisfied that there 
u any need to take proceedings under this chapter, a superior judicial 
tribunal cannot interfere with the exercise of his discretion— Ram Lai 

V Banftaleshar 28 O C 44 i O \V N 359 23 Cr L J 1149 Phatit 

Bhusan v Kunja, *5 Cr L J 679 (Cal) AIR (1925) Cal 262 

241 Nature of proceedings under this chapter — There is no uo 
ammity of opinion among the various Courts as to whether proceedings 
under this Chapter are of a cnminal nature, or as to ivhether the persons 
proceeded against under this Chapter are 'accused’ persons In Wajxd 
Ah V A -r,4i CaJ 719, Jure Ramasami 27 Mad 510 Desikachari 

V Emp , 39 'lad 539 Laid Mohan v Suryakanta 28 Cal 709 3 O C 
247 and 41 All 503 it is held that proceedings under this chapter arc 
of a ormtnal nature therefore a person who brings a proceeding under 
sec 107 from malicious motives u liable to an action for malicious proseeu- 
lion if the proceeding terminates in favour of the person against whom 
the allegation IS made — Md Niat Khanv Jal Ram 41 All 503, Chiranji 

V Dharam Shtgh 43 All 40Z , whereas in 1914 P R 5 and 1916 P L R 
73 it has been held that proccedmgs under sec Ho are not enmwal pro 
eeedings. an 1 the Chief Co„rf has no power to direct the transfer of such 
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proceedings under sec 526 from one Magistrate s Court to another (But 

the word 'crumnal has now been omitted from sec 526) 

In the following cases it has been held that persons proceeded against 
under this chapter are in the position of accused persons — HoperofI 

V Ef”p 36 Cal 163 Q E V Mutsaddt 21 All 107 Gotha S\ngh v 

Chetu 1905 P R 33 Crown v Ida 1900 P R 15 Nakhx Lai v Q E , 

27 Cal 656 Jkojka Stngh v Q E , 23 Cal 493 Q E v ilfcrna Puna 

i6Bom 661 4C L R 454 In reVenkatachinnaya 43 Mad SiMP B) 
and further inquiry can be ordered in case of such persons under Sec 437 
(now Sec 436 ) — Q E v A/iitiaddi, 21 All 107 K E v Eyazvddin 34 
All 148 Gokha V Chetu, 1905 P R 33 (But see see .436 as now 
amended in 1923) 

Butin /f £ V RawesAttnr, 36 All 262,3 Bom L R 27. Eaghunandan 
a Entp , 32 Cal So, it has been held that such persons arc not accused 
persons within the meaning of Sec 167 nor are they accused persons 
avithin the meaning ol sec 437 (now 436) ol the Code— Mi Jvlmnv Emp , 
*905? R 4a Q E V /mow 27 Cal 662 33 Cal 8 W/«\ 

CAiiambora, 33Krad 83 igtiPRd An application to take proceedings 
Under this chapter IS not an accusation of an o/)Vnrr— 1905? R 4s Katha 
Smgh V Pala Singh, 1896 P R 4 . and therefore compensation cannot 
be awarded under Sec 250 to the person against whom proceedings under 
this chapter have been dropped, such proceedings not being proceedings 
in a case in which a person Is accused of an oflencc — /» re Cetini, 
33130m 48, 1893 r R 16 Crottwv Aouro 1902 P R 33 15 All 365 
t>!annu Khan v Chandi 20 A L J 624 33 Cr L. J 474 J 7 am Badan 

V Janhi 45 All 3G3 aiA L.J 207 24Cr L J 328 BamSuhk-* Maha 
deo, 7 A L J 743 Bt'ii/iocAaf v Lai Behan, 36 All 383 Katha Singh 

V Pala Singh, 1896 P R 4 Jay Sittgh \ Kanhya, 1884 P R 37 A 
person called upon to give sccuritj b not an accused within the meaning 
of see. 342 nor is he guiltj of my offence . therefore omission to examine 
him under that section is not an lllegalit ) — Benode Behan \ Emp , 50 
Cal 9S3 

There are Certain indications to show that it Is not the intention of the 
legislature to treat the persons proceeded against under this chapter as 
ofCMiei persons or as persons guilty of an offence —First the Legi-JaturC 
his studiouslj avoided the use ol the word 'accused in sections 107 126, 
md his deliberately used such expressions as the person,’ such person " 

■ the person informed against (sec to;), * the person callesl upon to show 
cause (Sec 116) etc , whereas In the chapters relating to inquiries anf 
tnaU (chapters XVllI, — XMII) the word ’accused has been used 

throughout And dunng the debate in the Legi^tnc AssemUj. the 
Law Member stateil that the word 'accused was reallv a mi>nomeT in 
8ecurit> eases [Leg 4ss Betites, 18123 P 1253! in the 
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similar case of a proceeding under chapter XXXVI, the word accused 
has now been replaced by the words any person ‘ This is significant 
Thudly, in Sec 340, the words against whom proceedings are instituted 
undei this Code have now been added in order to make it clear that the 
words ‘ a person accused of an offence occurring m that section do 
not include a person proceeded against under Chapter VIII Fourthly, 
in section 436 the words person accused of an offence' have been substi- 
tuted for the words accused person this shows that the person proceeded 
against under the present chapter is not a person accused of an offence, 
md that sec 436 doea not apply to such person 

108 \Vhcne\er a Chief Presidency or Distnct Magistrate, 
Security for good or a Presidencj Magistrate or Jfagistratc 
o' ‘te o'-'** emjDMcrtd by 

seditious matter the Local Gotemmert in this tehalf, has 

information that there is within the limits of his jurndtction 
any person who, w’lthm or without such limits, either oraJJj or 
in w'nting or %n any other manner, tnlenhonally disseminates or 
attempts to dts«emmate, or m anywise abets the dissemirction 
of, — 

(fi) any seditious matter, that is to say, any matter the 
publication of which is punishable under section 124A 
of the Indian Penal Code, or 

(i) any matter the publication of which is pumshabli 
under section 153A of the Indm Penal Code, or 
(c) any matter concerning a Judge which amounts to 
cnminal intimidation or defamation undcrtJic Indian 
Penal Code, 

such Magistrate, tf in his opinion there ts sufficient ground 
for proceeding, may {in manner hereinafter prowded) require 
such peison to show cause why he should not be ordered to 
execute a bond, with or without sureties, for his good behaviour 
for such period, not exceeding one jear, as the Magistrate thmhs 
fit to fix 

No proceedings shaU be tahen under this 'oction against 
the editor, proprietor, pnnter or publisher of any pubJicafion 
registtrcd under, and edited, printed and pulUshcd m corfomiit* 
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with the rules laid down m the Press and Registration of Books 
Act, 1867 [XXV of 1867] utth reference to any matter contained 
in such publication except by the order or under the authority 
of the Go\emor General m Council or the local Go\emtncnt 
or some officer empowered by the Governor General m Council 
m this behalf 

Change — THc italicised words lia%e been added by Sec 17 of the 
Criminal Procedure Code Amendment Act (Will of 10 3) 

0 / tn any other manner — Thw amendment i-. to provide for the 
contingency where the matters coveted by section 108 have been dis 
seminated by othe means than cither orally or in w ntmg eg by gnmo 
phone records — Siaiemeni of Objects and Reasons (1914) 

* Intentionally — This word has been added during the debate in the 
\ssembly on the motion of Mr Rangachariar so that innocent agents 
may not be proceeded against for instance, bovs vvho handle newspapers 
without knowing the contents and sich other persons who are mcrelj 
Ignorant tools m the hands of other persons should not be proceeded 
against —Lrgisfalivs Assembh Debates, January 18, 1923 psgc 1879« 

// proceeding — For reason ol the addition of the»e words sec 
notes to sec 107, under heading Change 

And edited — In view ot the recent amendments made In the Press 
and Registration of Books \ct, 1867, regulating the editing of newspapers, 
wc have made n consequential amendment here We aho think that the 
protection given by the last clause of section 108 should only extend to 
ne vspapers which arc edited, printed and published In conformity with 
that Act —Report of the Joint CommitUe (1922) 

• 11 iJ^ rr/rrfiiM pubheaUon — ThiS amendment is merely desig 
ned to make the intention cl the Legislature clearer as regards the 

proceedings vvhich require sanction prior to their institution —Statement 

of Objects and Reasons {1924) 

24* Essentials of the section —In airoceeding under this section 
It must be shown tint the accused was connected with the dissemmatt'n 
of the seditious matter Thus the mere writing of a seditious matter 
H not a suflicient ground for proceeding against the author under this 
section unless it is shown that he wasconnccted with the poblication 

ir the subsequent i/issrmiMafme Merre/ So Uso m the case ot a 

ptinter, although it must be ‘vs^i.med thst ly printing the seditious 
matter he abets the dissemination thereof, still In order to male him 
liable under this section it mu-l shown that he had a insw'^dee of the 
contents of the matterrnnted. especlsllv w case of a big press which is 
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managed by an independent staff such as manager, clerks and others, 
where it is not possible for the owner of the press to scrutinize personally 
every detail of the concern As regards the publisher, he is liable under 
this section because as publisher he must be presumed to have knowledge 
of the contents of the matter and he therefore 'disseminated or at least 
abetted the dissemination of the matter within the meamng of this sec 
Uon — Emp v Piire 47 Bom 438 25 Bom L R 07 

243 Seditious matter — The test under this section is whether the 

person proceeded against has been disseminating seditious matter, and 
whether there is a fear of the repel2tti>B ot such oSeuce 3u every case it 
IS a question of fact which will have to be determined with reference to the 
antecedents of the person and other surrounding circumstances — Et»p 
V Vamait ii Bom L R 743 10 Cr L. J 379 The preaching of swam;, 

which means nothing more than Home-rule under the present Government 
by constitutional means, docs not amount to dissemination of seditious 
matter and does not therefore justify an order under this section— Ven* 
Bhuskan v Emp , 34 Cal 90» Cmp v Bal Gatigadhar Ttlak, 19 Bom 
L R 3II 18 Cr L J 567 It Is essential under clause (a) of this section 
that the matter disseminated must be jerfi/ioMj— 19 Bom L K an 

244 Promoting enmity between elaues —To sustain an order under 

sec 108, It IS not sufficient that the language used was highly offensive 
to one community it must also be shown that the accused intended to 
provoke feelings of hatred or enmity between two communities But it 
Is not necessary that he should have succeeded in provoking such feelings 
if deliberate intention to do so can be tnftried-^Dhammahka \ Emp , 
4DurLT84 InSital Prosada Lm^ffor, 43 Cal 591 aoC %\ N 199, 
on the other hand, it has been held that to justify an orderjundcr sec 108, 
one has only got to find that the words used in the leaflet or the matters 
complained of are likely to promote feelings of hatred or enmity, and 
there is no necessity under this section of finding tnlenUon, such as would 
be necessary if the person were placed on his trial under sec 153A, 1 PC. 
This decision seems to be no longer correct because the word intentionally 
has been newly added ' 

109 Uheneter a Presidency Magistrate, District Magis- 
Seeunty for good tratc, Sub-<li\isionaI Magistrate or 
’‘“S'slralc Of tl.o first doss rccencs 
cd persons information — 

(a) that any person is taking precautions to conceal his 
I>rc<cncc withm the local limits of sucli Magistrate’s 
jurisdiction, and that there is rcT'on to behete that 



Sec T09 ] THE CODE of criminal procedure 167 

such person is taking such precautions \\ith a mcw 
to committing any offence or 
(6) that there is withm such limits a per<ion ulio has no 
Ostensible means of subsistence or who cannot 
give a satisfactory account of himself 
such Magistrate may in manner hereinafter provided require 
such person to show cause why he should not be ordered to 
execute a bond, with sureties for his good behaviour for such 
period not exceeding one year as the Magistrate thmks fit 
to fix 

845 Scope and object — ^This section provtlcs for taking secunt} 
not from persons suspected of a parheutar offence but from persons lurking 
within the Magistrates {urisdiction who lave no ostensible means n( 
subsistence or cannot give a satisfactory account of tbcmselves 
Ratanlal 63 

This section aims at summarily dispos ng of cases of vagabondism 
where sturdy rogues are found to be lurking about — lO S C No 73 
Magistrates are empowered to put in force the provuions of this section 
wlcnover they have credible information that the vccuscd has no osten 
sible means of livelihood or u unable to give a situfactorj account of 
himself and 18 within the locallimits of 1 is jurisdiction— v ^tadko 
DMi, 31 Cal 557 ilfobadro V h L 6A L.] 233 Honorarj Magis 
trate ciyi act under this section— 31 Cal 557 

246 Within the Magistrate s jurisdiction — It is not necessary that 
the accused person should have a residence within the local limits of the 
Magistrates junsdiction — In re Nantnhappa - Weir 53 The fact 
that the accused was arrested from a place outside the Magistrate s juris 
diction and that the arrest was illegal would not oust the Vfagistratc s 
jurisdiction to proceed under this section — 31 Cal 557 (following Cmp 
V 'liavatu 26 Mad 124) 

When a person giscs a satisfactorj account of his presence within 
the limits of the Magistrates )nrisdiction he cannot T* called upon by 
such Magistrate to give an account of 1 is presence in anj other junsdie 
tiOn— Sahsli Chandra > Ctnp 39 C-il 456 lO C. W \ ^99 13 Cr L. 

] 161 

2J7 Concealing presence with a view to commit offence — Where 
a persons presence or residence within the Macistratc s jurudictioa was 
"cU known and there was no attempt to conceal the «ame hu mere at 
teniii to conceal Ms presence at a jiarticular spot at a partict-Ut time 
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or his inabilitj to give a satisfactory explanation of what he was doing 
at a particular place at a particular time does not bring Ins case within 
Sec 109, and lie cannot be ordered to give security for good behaviour 
This section refers to a continuous act and does not apply to a case where 
there is a momentary effort at conceniment to av oid detection or arrest — 
Reshtt Kdbtraj \ Ump , 2a C W N 163 18 Cr L J 825 Sheikh Pirn 

V Einp 41 C L J 142 26 Cr L J 84a See also Lallit \ Lmp , 17 
A L J 891 o Cr L J 572 

The concealment referred to must be witli a view to committing some 
offence Therefore a person cannot be called upon to furnish secur ty 
under this section m respect of an alleged temporary concealment in Ins 
father s house merely to avoid observation of police (owing to 1 wirrant 
being issued against him) unconnected with any intent to commit an 
oSence or with any previous concealment outside the Magistrate s juris- 
diction — Saltsh Chandra V Cmp 39 Cal 456 An old offender attempting, 
on seeing a constable to conceal himself to avoid observation docs not 
btitig himsoU within the mischiei of sec 109 — Sliriftfi Ptrw v C«ip , 41 
C L J 142 26 Cr L J 842 

A person who gives a false name and delivers letters secretly con 
taimng incitement to commit crimes or demanding money for the means 
of committing enmes comes within the provisions of clause (a)— Pree Nath 

V riHp,x5CrL J 2a5 (Ca! ) Butwherc aperson on being as] cd by the 
police gives a false name and then conects it, nnd there is nothing else to 
show that he was taking precautions to conceal hi^ presence, an notion 
under this section IS not justified — Sheo Prosadv Lntperor,2J A I J 847 

248 Want of ostensible means of subsistence — Merc proof of want 
of ostensible means of subsistence is not of itself a sufficient reason for 
passing an order for furnishing security Otherwise jails would be quite 
full especially m times of famine and scarcity A Magistrate is bound to 
consider whether the order u really necessary in order to secure good 
behaviour, which is a matter for the Magistrates judicial discretion, and 
he ought not to send people to jail simply because the opinions of Police 
witnesses are unfavourable to them — Q P v I\a]a, Hatanlal 723 

A young man, out of employment, staying in the house of his father 
who is a man of substance and able if necessary to support him, cannot 
6c Aei'd to 6c witAout ostcnsi6fe means of subsistence witfiin fiie meaning 
of this section Clause (b) is directed only against suspicious strangers 
lurking within the Magistrates jurisdiction — 39 CM 456 Abdul Rashil 

V Pnip, 22 Cr I,. J 749 (Lah) The accused s explanation that he 
came to Calcutta 2 months ago and that he worked as a cooly but hid 
no fixed abode, is a satisfactory account of himself If a cooly could not 
show any immediate work, it docs not mean that he Ins no ostensible means 
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of Ii% eliliood — Sheikh Pirn \ Emp 4* C L J r42 So aho tlic mere 
fact that a man is doing no work nt present and was pres lously convicted 
for bad h\ elihood (5 C W K 8 41 C L J 142 ■•6 Cr L J 842) or the 
mere fact that he belongs to a svandenng tribe ( Tn re Verukala •’ Weit 
53) or to a gang svhich frequented ntelas ind esmed on iJ/cgaJ games 
{"Mahadeo v A ZT 6 A I J 253) or the mere fact that he is a gambler 
or opium smoker (i Bur S R 46) or has no other means of subsistence 
except through play of ring game xihich is a game of skill and not an offence 
under the Gaming Act {Ban^oli \ Vi p 40 Cal 702 14 Cr I J 45-’) 

IS not a sufficient ground for requiring him to give ■•ccurlts 

249 Cannot give a satisfactory account of himself — Cl (h) of this 
section applies not onlv to xngnnts or x igabond» but also u vers sus 
pected persons of my class who cannot give a s-vtisfactorj xccoimt of 
ticmsclves — Nnre»dra\ Emp 13C1 I J 23<)(CaI) A person wl 0 gives 
a false name or address (dW«r ruiAid X fnip, a Cr I J 740) or gives 
a false account or cannot gixe a satisfactory accounl of hi^ association 
With persons who arc dangerous political conspirators. (13 Cr L J •’30) JS 
included in tins section 

The words cannot gixt a \ati»factor) nccount of himself do not 
mean failure to satisfy the Magistrate that he spends his time ( r at least 
his leisure liotirs in a sstisfactory manner an 1 therefore the fact that 
a person (a Miimcipal peon) whose residence and occupation were well 
known xxas sail to prowl about at ni»hl in the company of scoundrels 
an 1 w IS armed wilh a hthi and u>c I the htlu xvas not a sufficient ground 
< ir calling upon him to furm h xcciitits — Shnrtf Ahmad \ Ainc / mp , 
S \ I J 1097 «- Cr I J 5lfi 

M here it w as pros cd that the accused were resf lents of an thcr di'> 
Inct where they had their houses that tliex had monex with them that 
they were dealers in cattle and that they had money in deposit with bankers, 
U cnilcl not be said that they ha I not been able to give a satisfactory 
account of Ihemschcs And the mere fact t 1 at they were camping in an 
open ground in a citx while on their wxy home xvould not justify the 
Magistrate in passing an order under this section — VnnAa x Emp , iS A 
1 - J lir M Cr U J 366 

With sureties — Compare tlis cx| resslon with the xrords with or 
without sureties in the preceding sections The reqi irrment of suretv in 
this section IS ol ligatory an 1 not optional 

250 Evidence —Mere proof of want of o lensiUe means of lixchbooJ 
IS not a sufficient reason for parsing an order under this section— RaianUl 
« 3 the ^taglstrate showll take cxi fence as to the general character of 
the 1 erson charged with bad lixelihood and not conxact him on the mere 
report of Police officers — 3 W R 2 
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The fact that the accused had prcMously been connected with a cnmioal 
conspiracy or might still he in correspondence with criminals, is not rele 
vant under this section though it might form the basis of a substanbve 
proceeding under See i lo — 39 Cal 456 

An order under this section passed more on suspicion than on any good 
basis of fact must be set aside Where three respectable residents of 
Delhi came to Meerut by a night tram and were found on the road between 
the station and the city near to a place where a burglar s jemmy.was found, 
an order calling upon them to furnish security for good behaviour was 
illegal — Ohulatn Jilamv Cmp 17A L J 432 20 Cr L J 401 


110 Whenever a Presidency Magistrate, District Magis 

^ - . tratc, Sab-divisional Magistrate or a Magis- 

Secunty for good 

behaviour from habi- trate of the first class specially empowered 
tual oSenders bclnlf by the Local Government 

receives information that any person withm the local limits 
of his junsdiction — 

(a) is by habit a robber, housc*brcakcr, tlncf or forger or 
(i) IS by habit a receiver of stolen property knowing the 
same to have been stolen or 


(c) habitually protects or harbours thieves or aids m the 
concealment or disposal of stolen property , or 
{d) habitually commits or attempts to commit, or abets 
the commtssion of, the offence 0} kidnapping abduction 
extortion or cheating or mischief or any offence 
punishable under Chapter XII of the Indian Penal 
Code or under Section 489A, Section 489B Section 
489C or Section 489D of that Code or 
(e) habitually commits or attempts to commit, or abets 
the commission of, offences involving a breach of the 
peace , or 

(/) IS so desperate and dangerous as to render his being 
at large without security hazardous to the com- 
munity 

such Magistrate maj in manner henmafter provided require 
such person to show cause why he should not be ordered to 
execute a bond, with sureties for his good behaviour for such 
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period not exceeding three ycTrs as the Magistrate thinks 
fit to fix 

Change — The amendment of this section as shown by the italicised 
words has been effected by sec i8 of the Criminal Procedure Code Amend 
ment Act (XVIII of 1923) 

‘We agree that habitual kidnappers should be brought under this 
section but doubt the necessity of any reference to abduction We think 
that it IS desirable to include all offences under Chapter XII of the Indian 
Penal Code and aho habitual forgers We have included forger in 
section iiQ (a) and have rearranged clause (d) in accordance with this 
note — Report of the Select Comnttllee of 1916 

25: Object and Scope of Section — ^Thc object of this section is to 
afford protection to the public against a repetition of crimes in which the 
safety of property is menacedas well as the security of person is jeopardised 
— Etip V Nawab 2 All 835 Mamndrav Empf^bCal 215 Rajendra 

V K r , 17 C. W N 238 14 Cr L J 3 

Again, the object of tius section is the prevention and not the punish 
ineiit of offences and with that object it authorises the Magistrate to 
take security for good behaviour But it is solely for the purpose of 
securing future good behaviour that the section can be used Any attempt 
to use it for the purpose of punishing past offence: is wrong and not sane 
tioned by law— /w re Umbiea, t C L R, 268 /ji re Juggal^iCa.} no 
InreRaja lalad 10 Bom 174 Q E v handhni^a 7 All , Jagnt 
Sttigh V Crown, 2 Lah L J 237 Therefore where the accused have 
committed definite act: of extortion for which they arc liable to be pro 
sccutcd under the I P Code, an order for furnishing securitj under thu 
section should not be passed, because such order would seriously pre 
judico them in their trial for those offences — Anookool v Q 27, 27 Cal 
781 SoaUo, where a man Is alleged to havchabituallj committed robbery 
With 4 or more others, it means that he u ji member of a gang of dacoits, 
and thereby commits a definite and specific offence for which he ought 
to be punished under sec 400 of the I P Code , and no action should be 
taken under the preventive section of the Cnm Pro Code It u for Ihia 
reason that section 110 dcliberitcl> omits dacoitj out of its purview— 
Pijin Prasad \ Em/’, 23 A L J 18 .6 Cr L. J 74O AIR (i9-*5) 

All 230 But evidence going to show that a substantive offence has been 
committed or evidence which might possibl) form the basis of a charge 
of substantive offence u not neees.anly to be excluded from proceedings 
under sec tto, and can form the basts of an order for secuntj — Pudm 

V I mp , 23 A 1 J 507 47 Ml 733 26 Cr L. J 1 130 (disUnguuhiag 
23*\ L J 18) 
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Morton er, tins section is not intended to afford the police a means of 
keeping a suspected person under detention until they are able to work 
out a case against him — Kt»g Lmp \ Paimal, to A L J 351 

252 Application of Section — ^This section arms the Magistrate 
with a powerful means of securing the interest of the communitj from 
injurj at the hands of hardened offenders of the most dangerous classes 
Therefore the power given by this section should be evercts“d spaiinglj 
ind with much discretion by the Magistrate and only in those cases where 
the evidence is very clear and precise — Rajendea v A £ , 17 C 
238 fagat Sivgh \ Crown, 2 I ah L J 237 Yaght v Etiip , 1892 p R 
5 3 Mad 23S nor. on the other hand should its exercise be confined only 
to cases m which positive evidence is forthcoming of the commission of 
offences — In re Prddasna Reddt, 3 Mad 238 

This section is preventive and not punitive Its object to » protect 
society against poisons who are so likely to commit offences that it is 
not advisable to leave them at large unchecked It is very undesirable 
to proceed under this section against a person who is t ymg to refoim 
himself and to live an honest life — litre JSillti Appnt^a, 10 I T 333 
12 Cr 1 J 3*fi 

Moreover, Magistrates should be cautious in making sure that the 
provisions intended for sccurin„ tUt peace of the community arc not 
utilucd for taking private vengeance under the aegis of a Crown prose- 
cution— 38 Cal 156 It IS to be feared that this section is often restored 
to by the Magistrates for the purpose of ensuring the punishment of the 
pirsons vupccl d but not froted to have committed offences such as theft, 
tie and It IS notorious that accusations of bad livelihood are constantly 
made with the object of blackening an enemy ■* chaiacter, and satisfying 
feelings of spite ami hatred So it is incumbent on the Magistrates to 
sec that this section is not roorted to unnecessarily and to annoy imh- 

viduals— 5ii/Ar» ' Em/i.iSgSP K t The Courts must not make use 

of this section 111 order to secure a conviction of persons .against whom 
a substantive charge has broken down — 23 O C 371 22 Cr I„ j 

34 O C, 317 , 5Aiiim Lnf V A /* , 6 A L. J 487 M hen proceedings arc 
taken under this section against a man soon after a discharge or acquittal 
from a charge of an offence of which he was susj.ectcd, it is always 
necessary to make it clear that the proceedings were not tal en as a means 
of punishing in an indirect way a man whom the police suspected to be 
guiltj — Shiam Lal\ A / OA 1 J 487 9 Cr I J 52s 

This section has been made applicable to Burma Habitual Offenders 
Restriction \ct by section 4 of that \ct and section 3 of that \ct permits 
an order of restriction to be passe 1 in any case In w hich security can be 
required under see iioof tliisCodc— San i>HH v A E , 3 Rang 6ji (641) 

A I. R. (1925) 
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253 Secs 108 and no — ^Tlic mere fact that Sec io8 may have been 
appbcable does not necessanU make Sec no inapplicable — ’^lanuidrj 
V Cmperor, 46 Cal •’15 (■’34) 

254 Secs 109 and no — The two sections overlap each other They 
must be cire/ully Horkecl and great care •ihould be taken not to abuse 
them The proceedings taken must clearly specify whether the accusa 
tion win h the accused is to meet is one under section 109 or under sec 
iio — Varf f’dl Man p 89 ITierefore where the preliminary order 
passed by the Magistrate under sec 112 was not clear in that the accused 
did not know whether the accusation he hid to meet was under section 
roQoriro the order was set aside — Q C \ Isw^r Chandra ii C1I 

An order under Sec no is not lalid dunng the continuance of an order 
under Sec ion the two sections having the same object and the csidcnce 
required to secure an order under either section being of the same nature 
— Ahy Emp,ZC W N 543 A person cannot be bound down 
under both the sections (io^ and 110) — 7 « r^ JiafigaswiMi, 38 Mad $33 
ifi Cr I J C3I re licsakumaran, 38 Mad 556 jO Cr I J 

*SS Secs 107 and no —When the information set forth jn the order 
of the Magistrate refers to ao apprehended f>rrflf;i ef the peace, sec 110 m 
not applicable, but proceedings should be instituted under sec 107 A 
Magistrate has no authonty whatever under the law, upon information 
that suggests the likelihood of an assault being committed and the peace 
endangered to resort to sec 110 and it » altogether ultra ttre$ {or him 
to proceed thereunder — Cmp v Jiabua, 6 All 132 Ctap \ Kallu, 27 
All cjj When a Magistrate at first issuc<l notice with reference to sec 
no but subsequently found that the case was under sec toy, he ought 
not to deal with the case as one under sec 107, without issuing a fresh 
notice with reference to the altered view of ttie circumstances The notice 
Issiit 1 with reference to sec iiocannot be heldsuflScient to comply with the 
requirements of law, because the facts necessary to be proved to make 
the accused liable under sec no are different from those under sec roy. 
an I the accused should have notice of the facts on which the Magistrate 
proposis to prociel against him— /vriiA* iiaoiiii v I anamfimatii, 30 
Mil 2^^, 

Similarly, where notice was i«sue<l to show eauw whv the accusetl 
should not be bound down to keep the peace under sec loy. he cannot 
be directed in the final onlcr to execute a bond for go«l behaviour under 
Sec tto— Driver \ (? , *5 Cal 79^ Hut where the eiidence was re 

cordeil at length and the parlies had opportunliv to crcTss-evanune the 
Witnesses and were not prejudiced, it was hell that the irregulantv sn* 
cure<l by sec 537 — 14 Cr L J 05 (Mail ) 

256 Magistrates empowered — This section onh permits tbe par* 
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cular Magistrates mentioned herein to deal with the eases falling under it 
Orders in such cases made by other Magistrates are invalid and without 
jurisdiction — 17 Cr L J 141 (All) In the Punjab, all first class Magis 
trates have been empowered to act under this section — Punjab GaUtlf, 
3 2 1882, Part I, p 32 In Madras according to Aladras Act III of i838, 
Sec 7, the Commissioner of Police can act as a Jlagistrate under this 
section 

The special power must be conferred by the Local Government only , 
it cannot be conferred by the District Magistrate — Q L v Khandu, 
Ratanlal 838 Therefore a first class Magistrate not specially empowered 
under this section cannot exercise jurisdiction in a case arising under it 
upon a transfer thereof to him by the District Magistrate — dhtd Sahsh 
V Rajendta, 22 Cal 898 

257 Information — A Magistrate cannot proceed under this section 
unless he has the necessary information And there must be some in* 
formation to work upon before a person can be arrested This section 
13 not intended to empower the Police to arrest a person without any 
intormation and then to work out a case against him and give information 
to the Magistrate — K £ v Patmat, 10 A L J 351 13 Cr L J 827 

A Magutratc has no junsdietion to act under this section until he has such 
information before him as will suffice for his making an order in writing 
setting forth its substance and the further particulars required by sec 
112— K £ V Ganetk, 12 A L J 336 15 Cr L J 696 Iiajhnnt\ v 
Cmp , 18 A L. J 673 42 All 646 

Nature and seuree 0/ tnformaUon . — There is no limit to the nature 
and source of information on which a Magistrate may initiate proceedings 
under this section — 27 AIL 172 But the information cannot be pioceeded 
upon unless it comes from a trustworthy source — Punj Ctr p 1C5 

The Magistrate is not bound to reveal the source of the information 
to the person concerned, for the information is not any evidence against 
the accused . moreover, if aMagistrate is to set out before the accused the 
names of the persons from whom he receives information and the nature of 
the information given, very few self respecting persons would dream of 

placing any Information at the disposal of the Magistrate In re Mtthu 

Khan, 17 AU 171 

The words ' receives Information in this section include intormation 
bowsoeicr obtaineil The law docs not limit the method m which the 
Magistrate who Is empowcrcil by the Local Government Ls to receive the 
Information He may receive the information through some other Magis 
trate. Therefore where the police made a report to the senior Deputy 
Magistrilc that certain persons were in the habit of committing mischief, 
extortion, and other offences, and that Magistrate fonvardctl the report 
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to another Magistrate of the first class held that the latter had junsliction 
to institute a proceeding under this section on that report — Htra»a»d 
V Emp I Pat 621 AIR (1922) Pat 586 

As to what IS or is not credible information see notes under sec 107 

The information to be required by a Magistrate may be to some extent 
of a hearsay and general description but when the party to whom the 
order is directed appears lO Court in^jbedience to such order the inquiry 
must be conducted on the lines laid down in section 117 of the Code— 
Cmp V Babna 6 All 132 

Conversations out of Court with persons however respectable arc not 
legal or proper materials upon which to adopt proceedings under this 
section — 6 All 132 It is incumbent on Magistrates to cxerctse the greatest 
caution and impartiality and to be careful not to be influenced by outside 
gossip and vague rumours— 1898 P R 4 

Magistrates arc not competent to base their orders on their local and 
ptfional knowledge of the accused and witnesses — 29 Cal 392 22 W R- 
79 IFa/i Md v Ctnp 25 Cr L. J 808 AIR (1925) Lah ifi6 No 
doubt a Magistrate is compelled in the performance of his duties to make 
private inquiries as to the character of hi» neighbourhood and as to the 
persons reputed to be of bad character and likely to cause trouble These 
inquiries are necessary to an executive officer having to inform himself 
of the nature of the population committed to his charge but where it is 
shown that the Magistrate has allowed the actual information obtained 
in such loquincs against certain individuals to influence his judgment 
in a judicial decision against those individuals brought before him by pro- 
cess of law, his order would be quashed as being vitiated by the admission 
of such information — Ashtq Ahv Emperor, 21 \ L J 513 The proper 
procedure, where it is important to utilize the personal knowledge of a 
Magistrate is for the case to be tried b> another Magistrate and for the 
former Magistrate to give evidence as a witness — 29 Cal 392 1903 P 

R 27 

A local inquiry is most appropnatc before instituting procrxxlings 
under sec. 110, but once the accused are before the Court, the ease must 
be decided on the evidence alone and noton the Uasis of the local inquiry 
Rut it IS not illegal for a Magistrate to use his inqumes to confirm the result 
at which he has arrived on a const leration of the eaiJcncc — Pam Parget 
V JTmp, J2O L J 341 2O \\ N 3SO 26 Cr L. J ii^g 

But although the pmate information possessed bj a Magutratc con 
cerning the accused person cannot be used as if it was enJence in theex*^ 
jet such information is a form of check which the tnal Court maj Jcgtu 
mauly use m order to teat the nature of the evidence with which it has 
to deal an 1 negitiNC for cNample, n suggestion that the police fniestiga 
tlon Ins Ixxn unfair— Cmp > Daifari StKgh, <5 All. 749 (731) 
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cnhr Magistrates mentioned herein to deal with the cases falling under it 
Orders m such cases made by other Magistrates are Invalid and without 
jurisdiction — 17 Cr I J In the Punjab, all first class Magis 

trates have been empowered to act under this section — Punjab Gazette, 
3 2 1882, Part I, p 32 In Madras according to Madras Act III of 1888, 
Sec. 7, the Commissioner of Police can act as a Magistrate under this 
section 

The special power must be conferred by the Local Government only . 
it cannot be conferred by the Distnet Magistrate — 0 ^ v KUandu, 
Ratatilal 838 Thecetore a first class hla^utcate not specially empowered 
under this section cannot exercise junsdicbon m a case arising under it 
upon a transfer thereof to hifo by the Distnct Magistrate — /fctrf Satiih 
V Rajendra, 22 Cal 898 

257 Information — A Magistrate cannot proceed under this section 
unless he has the necessary information And there must be some in- 
formation to work upon before n person can be arrested This section 
Is not intended to empower the Police to arrest a person wnthout any 
informatioQ and then to workout a case against him and gise inforreataon 
to the Magistrate— A C \ Paiwof. 10 A L J 351 13 Cr L J 827 
A Magutratc has no junsdiction to act under thu section until he has such 
information before him as will suffice for liis making an order in wnting 
setting forth its substance and the further particulars required by sec 
212— A r V Ganesh 12 A L J 336 15 Cr L J C96 Rajharttx \ 
Ctnp , 18 A L. J 673 it All 646 

Nature and toutee 0/ \nfot*uaUau —There is no limit to the nature 
and source of information on which a Magistrate may initiate proceedings 
under this section— •’7 AIL 172 But the information cannot be piocccded 
upon unless it comes from a trustworthy source— -P mh/ Cir p 1C5 

The ^lagistrate Is not bound to rescal the source of the information 
to the person concerned, for the Information is not any evidence against 
the accused . moreover, if a Magistrate U to set out before the accused the 
names of the persons from whom ho receives Information and the nature of 
the Information gi\en aer> few self respecting persons would dream of 
placing any information at the disposal of the Magistrate — J» re Mtlhu 
37 AIL 172 

The word* ‘ receives information in this section inclu Ic information 
howsoever obtained The law does not limit the method in which the 
Magistrate who is empowere*! by the Local Cosemment is to rcccise the 
information He may receive the Information through some other Magis 
trate Therefore where the police made a report to the senior I)epnt> 
Magistrate that certain persons were In the habit of committing mischief, 
extortion, and other oflences, an I that Magistrate fonsardwj the rci>ort 
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to aoother Magistrate of the first c^ass held that the latter had junsJjctioD 
to institute a proceeding under this section on that report — Htranand 
V Emp , I Pat O21 AIR (192 ) Pat 586 

As to what lb or is not credible information see notes under sec 107 

The information to be required by a Magistrate may be to some extent 
of a hearsay and general description but when the party to whom the 
order is directed appears in Court ingbediencc to such order the inquiry 
must be conducted on the lines laid down in section 117 of the Code — 
Emp V Babua 6 All 132 

Conversations out of Court with persons however respectable are not 
legal or proper matenals upon which to adopt proceedings under this 
section — G All 132 It is incumbent on Magistrates to exercise the greatest 
caution and impartiality and to be careful not to be influenced by outside 
gossip and vague rumours — 1898 P R 4 

Magistrates are not com|)etent to base their orders on their local and 
pifsottal hnowhdge of the accused and witnesses — 29 Cal 392 22 W IL 
79 Wah Md V Emp , 25 Cr L J S08 AIR (19*5) Lah 166 No 
doubt a Magistrate is compelled m the performance of his duties to make 
pnvate mquines as to the character of his neighbourhood and as to the 
persons reputed to be of bad character and likely to cause trouble These 
inquiries are necessary to an executive officer having to inform himself 
of the nature of the population committed to his charge but where it !s 
shown that the Magistrate has allowed the actual information obtained 
In such inquiries against certain individuals to influence his judgment 
in a judicial decision against those lodividuals brought before him by pro- 
cess of law, hia order would be quashed as being vitiated by the admission 
of such information — Ashiq Ahv Emperor, 2t A L J 513 The proper 
procedure where it is important to utilize the personal knowledge of a 
Magistrate, is for the case to be tried by another Magistrate, and for the 
former Jlagistrate to give evidence as a intness — 59 Cal 392 , 1903 P 
R 27 

A local inquiry is most appropnate before instituting proceedings 
Under sec no but once the accused are before the Court, the case must 
be decided on the evidence alone, and not on the basis of the local inquiry. 
Put it IS not illegal for a Magistrate to use his inquiries to confirm the result 
at which he has armed on a consideration of the evidence— Pam Pargat 
^ Z:mp,i20 L J 3-|i 2O M N 330 26Cr L J ii^g 

But although the private information possessed b> a Magistrate con 
ccrcing the accused person cannot be used as if it was c«dence in the case, 
>ct such information is a form of chccL which the trial Court maj Icgiti 
matel> use in order to test the nature of the eiidence with which it has 
to deal, an I negiti\ e, for example, x sugsrcstion that the police ins estiga 
tion his been unfair — Emp ' Dirbnri S*»>sK 45 AIL 749 (751) 
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260 Clause (c) — Aici concealment of stolen property — 'This clause 
15 designed to meet only the case ol professional receivers of stolen pro- 
perty who assist the thief by protecting him from discovery and arrest 
and by helping him to dispose of such property — (1910) U B R 
Cr P C 4 

Harbouring thief — The harbouring must be to screen the offender 
from punishment V person giving food or shelter or medical assistance 
to a starving or invalid criminal, from mere motives of humanity and 
not With the intention of enabling him to escape justice docs not come 
within the purview of this section — Ibtd 

261 Clause (d) — Habduatty eommUUng extortion — Sec no is not 

applicable to the case of persons who commit acts of extortion m a certain 
capacity (e g the burkundases of Zemindars who commit acts of extortion 
on tenants) in the performance of their duties as it cannot be said that 
they are in the habit of committing extortion as individual members 
of tbe community because, if it so happens that they cease to bo in the 
employ of the Zemindars they would no longer commit those acts of 
extortion The proper course of dealing with the case is to prosecute 
them,at*theic masters under whose orders they act, for specific acts of 
oppression— ifneoAiJoi ' Q C, 57 Cal 781 f 

It was formerly held that persons in the habit of bnnging false claims 
by forged entries (tSSj P R 25) or obtaining decrees by means of forged 
documents (i9tt P R ai> did not come under this section as they could 
not be said to be habitually committing extortion But these rulings 
arc no longer good law In view of the ivord forger added to clause (a) 
by the Amendment \ct of 1923 

A person who brings a claim in the Civil Court which he hnons to 
be false commits an offence under see 209 I P C., but he does not by 
so doing Commit an oSenoe of extortion, if he succeeds in the claim, or 
an offence of attempting to commit extortion, if be fails in his claim , 
anti he cannot be bound down under this section->so O C. t2i), Dappujt 
V Ctup, 19 Cr L. J 883 (Nig) 

Cemmtlhng mischief —This cliusc applies to persons who habltunlly 
commit mischief where the evidence shows the man to be of an excellent 
character one unsupported charge o! mischief by lire docs not bnng him 
w Ithln the pur. lew of thu clause — *4 '' R- 37 

2fia CUnse {t)-^ 0 //inees irvohing breath of the peace — See Note 2ji 
under sec 106 

Where the accused, who was found b> the Magistrate to be addicted 
to acts 0! Immorality in attempting to seduce married women and behaving 
Indecently and Immodestly to them, sras bound over to give security for 
goal behaviour under clause (#) of section 110, held tliat although the 
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actions of the accused were certainly offences under the law and it might 
be desirable to control them still the offences were not such as involved 
a breach of the peace within the meaning of this section and of section 106 
and the order for security was illegal — ylnin Samatilo v Cmp , 30 Cal 
366 The words offences peace in this clause are to bear the same 
interpretation as in section 106 — Ibid (at p 368) 

263 Clause (f) — Desperate and dangerous character — A man of 
desperate and dangerous character in clause (f) means a man who has 
a reckless disregard of the safety of the person and of the property of 
hi 3 neighbours — Manindra \ A JC,46Cal 215 Wahed Alt v Emp , 
ir C W N 789 Evidence of acts of extortion committed by a person, 
unless those acts were accompanied by acts causing danger to life and 
property is not sufficient to bring the case under this clause — H ahid Ah 
V Emp, 11 C W N 789 

But where it was found that the accused persons were associated for 
the purpose of spreading disloyal doctrines among school boys and besides 
being engaged in preparing the young for the future revolution, were 
connected with an organisation for the collection of money by dacoity, 
It was held that the facts were sufficient to bring the case within the 
clause — Manxndra v 7 f £", 46 Cil 215 23 C N 193 19 Cr 

L J 696 

The following persons though they arc undoubtedly persons of bad 
character, do not come under this clause as they cannot be said to be 
men of desperate and dangerous character ~- 

A person who had been arrested on suspicion of the commission of a 
dicoity and released — ii C W N 129 Culah Chand v Emp, 17 Cr L. 
J 184 (Oudh) X Bur S 11.422 a person who is known to be a bad charac> 
ter and is earning bis living by prostituting one of bis wnes — \ 
Emp , iSg-" P R J a person who had been annojing the neighbours in 
^anous waj-s by Knocking at their doors at night or throwing brickbats 
over their roofs or w ho had been annoying respectable women — 5 C N 

249 a person who attempts to seduce inarrieii women and behaves in 
decentlj and immodestly to them — Irun Samanti \ Tm/i , 30 Cal 3O6 , 
a person who is a nuisance to bis neighbours declines to paj debts, abuses 
hu neighbours and makes indecent overtures to school bejs who pass bj 
hisshop — Md Assh<if\ Emp L.J 582 (Alb) a person of a vaoJent 

or turbulent character — Inre haratn 6 R 6 a person who promotes 
litigation and is said to have had considerable influence mth paftrenr— 
IshvjrDuil\ Emp.tGA L. J 776 igCr L. J 7S1 

\\Tiere the evidence show^ that there fa an apprehension of the ac- 
cused committing a breach of the peace bj using v loleace towards a parti 
cular person or persons he ought not to l>e bound over under this 
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section He maj be lia2artlous to the particular Person or persons, but 
cannot be said to be hazardous to the wwimmhjI^ ^ proceeded 

against under section 107 but not under see 110 — '' Aa/Zw 27 All 
02 r>tip \ Dalita 6 All *32 

Tvidence which was regarded as unreliable an^ insufficient to conaict 
a person of the charge of dacoity should not be reliable evidence 

to show that such person fc» a dangerous and desperate character who 
ought to be called upon to furnish security for behaviour 17 Cr 
I J iS4(Oulh) 

270 Joint trial of several persons — See Not^ 290 under sec 117 (5) 

It la not 3dM:>ablc to take proceedings under thi* section against several 

persons jointly unless such persons arc confederate? or partners as against 

whom all the evidence is equally applicable— '' Atignu Stngh 
45 All 109 20 \ L J 8S1 Ordinanlj under tb« section every person 
has to be tried scparatelj for the offences enumi'r'itcd herein A joint 
triSi IS on^y pemiwsfulc w'ncn two or more persoio* ‘ir*rve 'warn mtwn/trU 
for the putpo^c of committing the offences mentioned in clauses (a) to (/) 
of this section Unless this circumstance is ^ joint trial is ille 

gal and the conviction would be set aside— /ai 3 P 1 T 

538 23 Cr I J too Dut if in a joint trial the evidence agsinst each is 
sej arated and considered dutinctly there is no prejudice and the order 
will not be upset — 5 ZafnjK//inv C»m/> 26 Cr I 3 1114 Pvag) 

The joint trial of several persons who were habitually associating 
together (or committing ihc offmees mentioned section is not 

illegal mcrclj bocau-,e they dil not belong to th® ssme Mllvge — /?nAitu 
Dux \ Ctiip -’3 Cr I J 5^ (Csl ) 

271 Evidence under this section —-The that It rcijuircd 

to justify an order under lhi» section is not neccs?®'’'^ evidence that the 
accused has committed dtfimie cnmiml offences must be j roved 

by evidence of general repute or otherwise that he comes within the cate 
gor> of one of the clsuses (s) to 10 — SArr Zamtn v 1899 P K 10 

The mere fact that s man has a bad character do<f’ necessarily make 
him liable to be calle 1 upon to lumith secunty for bchavioor There 
must be sitisfvctorj cvilence that he answers to ^he descriptions 

mentloneil in the section — 0 \ 1 I 132, 4 N \\ P **7 • i-l >-t All 

45. In te haruppanati 8M I T 24G il Cr L ^ llal.u \ Dmp 

i'»Si P It 12 SoAan V Cmp 26 Cr I J 137/ The mere fset that 
a j'crson has a record of several previous convitill'^ns does not satiifj 
the requirements of this section >nd he cannot l« fii'v secunty 

on that fact alone — InTtllaJj 10 Bom I 74 (l 75 )<’i^ 3 l 8 The 

evHcnce must be of such a cl aracter that it will fea'onallj support the 
inference that it li necessary In the Interests of publl- secnrltj to ?en J 
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the man to pnson or to bwad him dovni — v Lr^tp 22 A L 

J 678 25 Cr L J 117. The evidence that a certain person is of bad 
character is not sufficient to put him on security under this section There 
should be clear evidence on the record to show what exactly he had been 
doing and how he had been living Where there is strong evidence of 
apparently respectable men on the record to show that a person has not 
in lecent times lived a disreputable life, and such evidence has not been 
rebutted security under this section onght not to be demanded — igjC P 
L R 30 Sniant Lai v K L 6A L J 487 9 Cr L J 528 The mere 
fact tfiat sixteen jears ago the accused had on three occasions been boumf 
over 15 no ground for considering that lie is still a bad character and has 
not reformed himself, and is not a ground of action under this section against 
hm — Singh V Emp 23 Cr L J 507 A Magt>trate should not 
pass an order under this section where the witnesses for the prosecution 
are mostly enemies of the accused — Shakur v Emp 24 Cr L J ^65 
■’6 0 C 242 IVali Md V Lmp 2^ Cr L J 808 (Lah ) Giir Da\ul ^ 
Bmp 36 Cr L J 99 (Oudh) 

In a trial under this section the Magistrate must act on evidence dul> 
recorded in the presence of the accused and it is not open to him to take 
into constdcration any information obtained otherwise than from such 
evidence He must not act on anything extraneous to the evidence on 
the record eg an information obtained from local inquiries — San Dun 
v A C 2 Rang 641 (6|2) 

Police evidence — In proceedings under tliu section tbe evidence of 
oHitial and Police witnesses should as far as possible be cschcu ed Though 
tl ere u no rule of law which prohibits a Magistrate from admitting Police 
evidence it should if not wholly discarded influence his judgment as 
little as possible Where the evidence of the police witnesses consists 
only of rumours and hearsay which they have recorded in their note 
books vnd diancs it u wholly imdmivsible — Tn re Panga PeJJi 3S M 
A J 97 43 Mad 450 Entnes in the Thana \illagc Cnnic \otc Book 

ire in themselves no evidence to support an order under this section — 
22 Cr L J 4SO (Cal ) A Magistrate should not act on information not 
given In evidence but obtained from aperu al of the pohee-dury — Jkardj 
V A L 35 Cr L J 45 (All) 

The history sheets kept ly the Pohee of persons proceeded againvt 
under tl i, section cannot be liken into consideration b\ the Court \ 
Mvgistrato should not delegate his judicial functions to the Poll "e — Ji gendra 
\ Lntp 21 Cr L J 700 (Cal) A b t of cases in which the accused 
was suspected of having been conctrned U inadmissible in evilencc — 

-I O C 132 V K t 10 O C U Cr 1 J 25O 

'/err suspicion is net mdtuce — ^The ivowers under tils section are 
to lx; exercised very sivannglj and onlv in those ca»i«. when the evidence 
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section He miy be hazardous to the particular person or persons, but 
emnot be said to be hazardous to the conimuniiy He maj be proceeded 
against under section 107 but not under sec no — Fmp v hallu '>7 All 
pz Enip \ 6 All 132 

Faidence which was regarded as unreliable and insufficient to conMCt 
a person of the charge of dacoity should not be treated as reliable evidence 
to show that such person 13 a dangerous and desperate character who 
ought to be called upon to furnish security for good behaviour — 17 Cr 
L J 184 (Oiidh) 

270 Joint trial of several persons — See Note 290 under sec 117 (5) 

It IS not ad\ isablc to take proceedings under this section against several 

persons jointly unless such persons arc confederates or partners as against 
whom all the e\idcnce is equally applicable — Emp v Angnii Stngfi 
45 All 109 20 A L J 881 Ordinarily under this section every person 
has to be tried separately for the offences enumerated herein A joint 
tnal vs only pcTmvssvble when two or tooie persons have been atsociaUd 
for the purpose of committing the offences mentioned m clauses (n) to (/) 
of this section Unless this circumstance is established, a joint trial is ille 
gal and the conviction would be set aside — Jat Rno v Emp 3 P L T 
338 23 Cr L J 100 But if m a joint tnal the evidence agninst each is 
S( I arated and considered distinctly there is no prejudice and the order 
will not be upset — v Emp 2O Cr L J 1114 fNag) 

The joint trial of several persons who were habitually associating 
together for committing the offences mentionel in this section is not 
illegal merely because they dil not belong to the same Milage — Rahim 
Rux V Emp 23 Cr L J 58 (Cal ) 

271 Evidence under this section — The evidence that Is required 

to justify an order under this section is not necessarily evidence tint the 
accused has committed dejinite criminal offences but it must be proved 
by evidence of general repute or otherwise that he comes within the cate 
gory of one of the clauses (a) to (f ) — Shew Zaman v Emp , 1899 P R 10 
The mere fact thvt ^ man has a bid character docs not necessarily make 
him liable to be called upon to furnish sccunty for good behaviour There 
must be satisfactory evidence that he answers to one of the descriptions 
mentioned in the section — 0 MI 132, 4N \\ P 117 6 Cal 14 14 All 

45 In rf haruppanatt 8 M L T 246 ll Cr L J 63B . Ilahu v Emp 
iSSt P R 12 9 oA(fM \ Emp 26 Cr L J 1377 The mere fact that 
a person has a record of seveml previous convictions does not ssthfy 
the requirements of this section and he cannot l« ordered to gl\c security 
onlhatfact alone — InreRajj >0 Bom 174(175) 13C M N 318 The 
rvl tcncc must be of such a clnractcr tliat It will rei*onably support the 
Inference that It h ncccs vry In the interests of public security to sen I 
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the man to prison or to bind liim down — -Ahniuddt \ Ltiip 22 A L 
J 678 25 Cr L J 1172 T 1 e evidence that a certain person is of bad 
character is not sufficient to put liiin on security under thu section There 
should be clear evidence on the record to show what exactly he had been 
doing and how he had been liiing Where there is strong evidence of 
apparently respectable men on tlic record to shoiv that a person has not 
in recent tunes lived a disreputable Itfcp and such evidence hns not been 
rebutted security under this section ought not to be demanded — 1916 I’ 
L R 30 Shiam Lalv K C 6A L J 487 9 Cr L J 528 The mere 
fact that sixteen jears ago the accused had on three occasions been bound 
over •> no ground for considering that he is still a bad character and has 
not reformed himself, and is not a ground of action under this section against 
hm— Singh v Emp 23 Cr L J 507 V Magistrate should not 
pass an order under this section where the witnesses for the prosecution 
are mostly enemies of the accused — Shakur v Eiiip 24 Cr L J 5G5 
2G O C •’42 Wah HJd \ Emp 25 Cf L J 808 (Lah ) Cur Dasat \ 
Emp 26 Cr L J 99 (Oudh) 

In a trial under this section the Migi>(ratc must act on evidence dulj 
recorded in the presence of the accuscil and it is not open to him to take 
into consideration any information obtained otherwise than from such 
evidence He must not act on anytl iiig extraneous to the evidence on 
the record e / an information obtained from local inquiries— Stin Dun 
V A C a Rang <341 (64"’) 

Police evidence — In proceeding* under this section the evidence of 
officisland Police witnesses should as far nv possible be eschewed TI ough 
tl ere ii no rule of law which prol ibits 1 Magistrate from admitting Pohcc 
evidence it should if not wholly di>carded influence li* judgment as 
httle as possible Where the evidence of the police witnesses consl ts 
only of rumours and hearsay which they have rccordeil in their note- 
books and diaries it 1* wholly inadmis ible — In re Panga Jlrddi 3S M 
^ J 43 Mad 450 Lntnes in the Thana \ illagc Cnme Notc-llook 
arc in themselves no cvi Icncc to support an order under tlui section — 
22 Cr L J 486 (Cal) A Magistrate should not act on information not 
given In evadence but obtained from a pcni«al of the pohce-diarj - — Jkanda 
' K L 25 Cr L J 45 (Alt) 

The history sheets kept ly the Police of persons j rocceded again t 
unlcr thU section cannot be taken into conddrration bv the Court V 
Maginrate should not delegate his judicial function* to the Police—/ ■grnirj 
' Inp 21 Cr L j 700 (Cal) A U»t of cases in which the accu<cd 
Was su pectwl of havang been concerned l> livadrolvsiWe in evidence — 
210 C 132 Raghubtrs A L 10 O C ifJ. t, Cr I J -jf 

Ifrre is wot mdemt ' — The powers under thi» secti n an 

to be escrcLcd very sjwringl) and onl> in tl o*c casi-s when the evnderte 
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IS very clear and precise Where, b^tmd the mere smpteion that the accus 
ed are habitual thieves nothing sobstantul has been established an action 
under this section IS not justified — JagaiStnghv E*np •’3 Cr L J 507 
Amjad Ah v C»tp 5 P L T 129 ^\'here the only evidence against 
the accused was that he was a man of bad character and was suspected 
on many occasions by the Police an order under this section could not be 
sustained — Emp v Husain Ahmed 1905 A W N 34 A person ought 
not to be bound down on the mere statement of witnesses that they sus 
pect the accused to be a thief or a dacoit — fi C W N 413 11 C W 
129 The fact that he w^ once convicted of theft and his house was 
searched on several occasions (but no stolen property was found) and 
he was said to have associated with two or three persons of bad character 
docs not justify an order under this section — Kashim v Crown 1907 P 
L R 23 5 Cr L J ->4 

Where the only thing appearing against the accused ivas that he was 
on a previous occasion arrested in connection w ith a dacoity, but the police 
considered the eMdence against him of so little lalue that he was released 
under sec 169 without even being placed before the Court !e!d that 
this fact was insufficient for binding over the accused under this section— 
Jhandoo v I\ E *5 Cr L J 45 A I R (1924) All 124 Stlal Dm v 
Emp ’»3Cr L J 3$6(Oudh) AIR (i923)Oudh49 Dutif the evidence 
In support of the charge under section no is antecedent to the charge for 
the substantive offence (dacoity) and is wholly independent of it the pro 
eccdings under section ito arc not illegal— 5i/a/ Dm v Enp (supra) 

When the evidence is good aod equally balanced on both sides no 
order for security shall be made— RoAam Ah\ K E ii A L J 461 
CangaStnghv h E 10 \ L J 383 13 Cr L J 772 Augnu Singh 
v Emp 20 \ L J 88r 43 AU 109(113) 2oCr L J 7i6(AIl) 4 Lah 
L J 531 Thus where there is a large volume of evidence in favour of 
the accused which b as good as if not better than that of the prosecution 
there Is no ground for making an order under this section— ArtiAMa v 
Crown 4 Lah L J 531 Eatadur v Emp 27 O C 3'’7 "6 Cr L J 
330 AIR (1915) Oudh 501 CtrDajalv Enp 20Cr L J 99 (Oudh) 

The burden of proving tl c bad character of an accused is on the pro- 
secution and therefore when the evidence on both <ides is of an indifferent 
and Interested character the prosecution must fail — 1901 P R 5t»AAa 
V Empress 189S P R 4 * 

EciJence of halt! • — ^Thc persons mentioned in this section arc those 
who are habilual criminab and the AaJif is to be proved bj an aggregate 
of acts — 6 M H C R 110 The word habitually must be takm to 
mean repeatedly or iierslstcntlj The word habit menns persistence 
in doing an act a fact which Is capable of proof by adducing evidence 
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of the commission of a number of similar acts — Government v Hanman 
Irao 25Cr L J 6o{Nag) The fact that a person was on only okc occasion 
suspected of theft is no evidence that he is a habitual thief — IsJtar Singh 
V Emp 1880 P R 32 The fact that a person has been convicted on a 
former occasion is not sufficient to justify the finding that he is an habitual 
offender unless there is some additional evidence to show that he has 
again done some acts that indicate an intention on his part to return to hts 
former course of hfe — 2 All 835 Oudh S C No 70 and to cbnstitute 
an habitual offender it is necessary that the subsequent offences charged 
should have been committed by the accused after his previous conviction 
— Q E V Appa Ratanlal 143 

Evidence of acts of misconduct committed by a person years ago Is 
admissible as indicating formation of habit But such evidence unless 
supplemented by evidence of misconduct committed by such person vnthln 
a year or so, cannot justify the mating of an order under See rrS — Uahtd 
Ah V Emp II C W N 789 6 Cr L J i 

Proof of previous convietions —Whenever it is required to prove pre 
vious convictions against a man in a proceeding under this chapter such 
previous convictions must be proved strictly and in accordance with law , 
unless they are so proved no Court can proper!) take such previous con 
victiocs into consideration against an accused person — K C v Shethh 
Abdul 43 Cal 1128 30 C W N 725 17 Cr L J 185 Sec sec 511 

S72 Evidence 0! general repute —Under Sec 1)7 (4) the fact that a 
person is a habitual offender or a desperate and dangerous character may 
be proved by evidence of general repute 

A maos general reputation 1$ the reputation ulifch he bears in (he 
place in which he lives amongst all the townsmen , and if it is proved that 
a man who lives in a particular place is looked upon b) bis fellow towns 
men whether they happen to know him or not as a man of good repute, 
that IS strong evidence that he Is a man of good character On the other 
hand if the state of things is that the body of his fellow townsmen who 
know turn look upon lum os a dangerous man and a man of bad habits 
that 13 strong cvadcnce that he » n roan of bad character — .3 Cal 621 
JogenJra v h E 35 C N 334 22 Cr L J 377, i L. B R 90, 
Ragltufcirs K E loO C 168 5O C 203, 10 O 0,132, Emp \ Jagar 
nath 1903 A U Iv iSi hewil A»r*o»< v Emp, 12 O L. J 413 36 
Cr L J 12S3 

\N here in a proceeding under tins eectlon the accused pcr«on i* able 
to produce witnesses on his behalf to speak of his good character the 
Court ought to pay particular attention to such evidence and to give 
substantial reason for not Ivchcving sit-h cvi fence liefore it makes *n 
order under section nS—hatnlagan \ Lmp 5 r L. T 166 ■•3 Cr * 
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J 983 A»ijad AJt\ Emp 5P L T 129 25 Cr L J 35, ITahinSingh 
V Ltiip , 13 A L J 1055 A\here the accused wlio was a Zemindar and 
money lender produced a large number of vitncsscs consisting of his 
own caste fellows and tenants to depose to his good character, but the 
Magistrate disbelieved the evidence simply on the ground that tl c accused 
by virtue of hia position could produce a large number of witnesses, and 
assigned no other legitimate reason held that the ease had not been ap- 
proached from a proper point of view, and the High Court could wtCTlcic 
in revision — t/iAarfcnn v Emp 13 A L J io^6 16 Cr L J S03 

Mature 0} the nidence — Evidence of general repute may be either 
the evidence as to the general opinion of the communit> or neighbour 
hood or the personal opimon of the witnesses who arc examined But 
the opinion need not necessanlj be the opinion of the entire communitv 
but at least the opinion of a considerable nuniber of persons — Dechat v 
hi 11 ^ L J 937 15 Cr L J 703 43 Mad 450 hewil hishore 
\ Emp u 0 L J 413 lOCr L J 1283 Dtinia Singh \ A E.^O 
C -*03 

The persons who testifv to the character of the accuscil must be res 
pretalile persons who arc acquainted with the accused (43 Mad 450) and 
should not ordinarily be officials — Nga Hem v A' / , 8 Bur L 1 53 
lOCr L J 333 Thus when a large body of respectable persons testified 
to the chanctir of the accused against the evidence of Police officers 
the opinion of the former should be accepted, and in order under this 
section should not be made — 1910 P \\ R 37 

Evidence of accused s own caste fellows and neighbours I't cirtainl) 
the best sort of evidence available — CxirDa/sk\ Imp 12 Cr L J 442 
(Oudh) tVhere witnesses voluntarily come forward as Wends or ism 
elates or caste-fellows of the accused to give evidence about the good 
character of the accused they must not be brushed aside unless the) arc 
discredited as regards their pood faith and honest ) — Finp v Angnii 
Singh 45 All 109 {113) 24 Cr I J 237. Emp v Itahii 43 All 180 
(190) 18 \ L J 1114 heAot Ktshore\ h / , is O I J 413 j6 Cr 
L J. 1-S3 In fact when the caste-Rllows of the accuscvl voluntarily 
come forward and sa) that Ihc) regard the accu cd as tic heid of their 
brotherhood and they consider it a slur upon their communlt) that the 
accuse<l should be treated as a habitual robber or daeelt it ‘lows the 
good faith of the witDes‘e5 and tltlr honest ind emphatic l>chef that 
the accuscil is a rci{>cctablc person enjoying the confi fence of 1 is com 
munit) Tilt Magistrate ought not to discrciht the cvilcnve of tlic»e 
witnesses — Imp \ liahu 43 All 1^6(190) 18 A I J iHt 32 Cr L 
J '«3 

Put it Is nut al«a)sn«:essar) tint the persons who teslifj to tl erlnnc- 
tcr of the -vccu>el shouJl live in the Immednte ntighNuirhooit of the 
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accused — xr t W N 7S9 Thus a scjnes of dicoitics having taEen jiiace 
in a certain village the cvitlcnce of general reputation of the accused 
coming from the people of the village where the dacoitics took place 1 
certainly to be treated as CMdencc of general repute although tl e accused 
did not live ntnong those people — 35 Ca! 243 It is not nght to discard 
the evidence of witnesses who speak to the reputation of the accused 
merely because they are not his immediate neighbours A man s general 
reputation in the place in winch he lives among the inhabitants of that 
place IS not always conclusive because it is quite possible for a cunning 
rogue to conceal his real character from his iinmctUatc neighbours \vhat 
the Court has to do is to satisfy itseU that the evidence of the witnesses 
15 true, and if it is satisfied on this point then it is entitled to accept the 
evidence Where a witness lives at a const Icrablc distance from the person 
of whose reputation he speaks the Court should of course inquire how 
he came by that knowledge and shoufd take bis answer into consideration 
>n framing its estimate of the value of the evadence — h L v Po Ym 
2Rang 636 4 Bur L J 6 j6Cr L J 528 

Kloreovcr the persons tc»tif>ing to the character of the accused must 
speak from their personal knouledge \ vague and general statement 
tliat a man a habitual offender is not sufficient Evidence of repute 
m respect of an accused person must be cvideovc of ptrsotis wlio are speak 
mg to matters witiun their own personal I nowledgc on 1 not from mere 
hearsay— Itup Singh v h P l A L J C16 hallu \ pt> p 19 \ L 
J 39 22 Cr L J 314 I tup V Angiiu Stngh 45 Ml 109 {113} San 
linn \ h I a Rang 641 (f 43) DeoJhari \ Pup 6P L T Sio 2O 
Cr L J 738 

Mere rumour is nit repute evidence of rumour is mere luarsaj cvi 
denco of a particular fact evidence of repute «s a tot illy different thing 
Rumours in a particular place that a man had done particular acts or 
has characteristics of a certain kind art not cvilenct of general repute 
— -3tal 6 1 Rajendra \ h L 1 \ I J 611 1918 M W N 731 

Pamtagan v Lmp 3 P L T 166 Lvidencc of a sociauon with bad 
characters is cndcncc of reputation but such reputation can onlj be based 
upon association with proved bad characters and not with reputed lad 
characters — !3CN\ ^ 318 

The witnesses must give their own opinion and their statements must 
not Ic men. repeUtions of what other pervms «ai 1 to il cm al>out the ac 
ciised and vvhen tliev giv e thiir own 01 inion thev nnj I'e a ked to give 
the grounds of their oj tnioii and to givi names of the persons wl om tl cj 

hav^ heard speak against tl e character of the accusevl— 7 rr^ai \ h 

\ I J 937 15 Cr L J 705 Ktihotey i.-*. ij O L, J 

4«3 Men repetitions unaccompanied l> direct evidence iHrvoiiar> 
allcctmg each accused is insufficient in a case unUr tin section — Ltrp 
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V Ai>g 7 tu Stngk 45 All log 24 Cr L J 257 The evidence must relate to 
particular tttstances which have come to the knowledge of the witness and 
must be specific Evidence relating to mere beliefs and opinions without 
reference to acts or instances which have induced the witnesses to form 
an opinion cannot he regarded as evidence of repute The test of the ad 
missibility of the evidence of general opinion is whether it shows the gene 
ral reputation of the accused and it should at least be the opinion of a 
considerable number of persons It must not be the repetition of what 
certain persons have said to the witnesses It should be the evidence of 
respectable persons acquainted with the accused who live in the neigh 
bourhood and are aware of his reputation — ^43 Mad 450 Jlamlagaii v 
riup 5 P L T 166 

The repute must be universal and there should be no doubt about it — 
Jhandu Ram v Crowti 1915 P L R 15 16 Cr L J loG Maslt hhan 

v Emp 1897 P H 2 *898 P R s Walt Muhammad \ Emp 25 Cr 
L J 808 (Lah ) 1 e the evidence must be so general and overwhelming 
as to leave no doubt that the accused has been in the habit of committing 
the offences imputed — Ratanlal C39 \Micrc as many good witnesses come 
forward to state that the mans reputation is good as those who state 
the contrary it can hardly be held safely that the man $ general reputation 
IS bad unless there is something to corroborate the evidence of witnesses 
against him — Ajmal Shah v Emp 1898 P R s Rajtndra Prosad v 
K E i A L J 611 

Mere suspicion against tic accused t$ not evidence of general repute 
Statements of witnesses each of whom says that he suspected the accused 
to be implicated in this or that isolated offence do not amount to cvl 
dcnce of general repute — Bechai v h E , iz h L J 937 15 Cr L J 705 . 
Amjad Aliv Emp 5P L T i'’9 So ifso, evidence of cases »n which the 
accused was suspected is not evidence of general repute— RaAow Alt v 
h E iiA L J 461 14 Cr L J 4«7 la A L J 937 -oCr L J 6S9 
( \ll) here in a proceeding under this section the prosecution witnesses 
giving evidence of general repute say that they suspect the accu«ctl to 
be a tluef Or dacoit because hjs honsc was searched and le was arrested 
on several occasions such a susj^aon is not sufficient evl Icncc against the 
acensed Where there is positive evidence for the defence tliat the accused 
is a good man it is not a sufficient mson for costing it ailc to say that 
proof of mahee against the accused on the part of the prosecution is wan 
ting — 21 Cr L J 170 (Cal) 

But an evidence that a person liad been suspected and named in a 
large number of cases extending over a eon i lerable Interv a1 may 1^; v cr) 
useful conroboratfon of general evidence against Hm Convmclj in a 
doubtfulcase the fact that a person has never been suspected of an) oilcnce 
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may weaken the general evidence ol reputation that is given against him 
—22 C? L J 273 (Oudb) 

The fact that an accused person has been acquitted of a particular charge 
may dimmish and will dimmish in many cases and many even destroy 
wholly, the value of the evidence* but does not render it inadmissible — 
Budhanv Emp 23 A L J joy 47 AJl 733 26 Cr I, J 1130 

In order to establish general repute for the purposes of seel ton 1 1 7, the 
evidence of the Investigating poHce officer is inadmissible and irrelevant 
— Rameskwar v Emp 1 P L T 632 2t Ce L ] 321 • 

273 Duty of Court to test the evidence — ^The fact that a man ij a 
habitual oSender may not always be proved by actual previous convic 
tions and it is necessary to prose it by evidence of general repute But 
the Magistrate should take great care where no previous conviction Ls 
proved to test the evidence for the prosecution and assure himself 
beyond reasonable doubt that the accused is really a habitual offender of the 
class named The Magistrate cannot oonvict a person on mere vague 
evidence of bad repute — Q £ v Talakckani 2 Bom L R 57 x Bur 
S R 542 Where the evidenee for the prosecution 15 of avague character, 
and when a case has to be established merely upon ev 1 Jcncc of bacL repute 
the Court should take into con<tdcrahon the value and weight of evidence 
tendered on behalf of the prosecution as compared with that for the de 
fencc^Gur Bahsh v Emp la Cr L J 542 (OudU) 

The Court (whether original or appellate) must show by its judgment 
that It has duly weighed and examined the evidence for and against the 
accused In the case Wlicre therefore in 1 proceeding started under Sec 
no Ctim Pro Code the judgment ran It h obvious tint if one qunrtcr 
of tl e evidence for the prosecution is true — and I sec no reason to doubt 
that It is— the appellant is a most proper person to be bound over under 
S Ito Cnm Pro Code held that the judgment was bad and must be 
set aside and the case sent back for rctnal — iSCr L J 649 (Oudh) tMicre 
the Appellate Court in a case under this section wrote a judgment of four 
lines w Ithout giving even an indication of the fact that he ha 1 weighed the 
evidence for and against the accused held that there had not been a pro- 
per trial of the case and that it should be retried — Sanan v Emp 14 K 
L J 279 17 Cr L J 167 

Lvldcnce should be tested bj its quality rather than bj its quantify 
\\hcn the evidence on the mJc of the prosecution and the defence is found 
to be of an indifTcrcnt character the prosecution must fall If the quality 
of cviJcnce is good on both sides the case must aUo fail if the evidence 
for the defence over balances that for the prosecution — StiHa \ Emp^ 
iSjS P R 4 27 Cal 7S1 ti \ L J 461 WTiere as many as 10 reuatle 
persons come forward and testify to the good character of the accused the 
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'HgMratc should not reject their c'ldcnccand pass an order under this sec- 
tion merely because the prosecution produces a larger number of witnesses — 
Habeidiir \ Lnip -’7 O C 2"‘7 s6 Ct L J 530 Cur Da)al v Zntp 
-6 Cr L J 99 (Oudh) On the other hand the accused is not entitled to be 
acquittctl merely because the defence witnesses are as numerous as or more 
numerous than the prosecution witnesses but it is the weight of the cai 
dcncc and not tlic number of the witnesses wluch the Court Ins to consider 
— henal hahorf v Lu'P 12 O L J 413 26 Cr L J 12S3 AIR 
(19 Oudh 473 GiJi" Z>i»i \ AC 24 O C '’25 22 Cr L J 647 

274 Examination of witnesses — In a proceeding under this 
section the 'lagistrate is bound to examine all the witnesses produced b^ 
the accused Where the trying Alagistrate declined to examine on behalf 
of the defence more than the same number of witnesses as were examined 
for the prosecution heiJ that it was not open to the trying Magstratc to 
put such an arbitrary limit on the witnesses whpse caalcnce the defence 
desired to adduce — \ Aug Cnip ■'2 C W N 40S Where 

witnesses arc cited for the defence in proceetUngs under tl H section time 
and opportunity should l>e given to have them produced and then only 
should order he pavseil — Patithram \ Amp 3S C L J 283 

Magistrates should be careful not to alto" an unnccessanly large 
number of witnesses to lie txarmned which would amount to a scandalous 
waste of public time and MagLtenat energy — Cmp \ Anguu Stngh 45 
All 109(111) 10 A I J «Si In this ca'.c (he I'oltcc proituced as many 
as 76 witnesses 10 prove the bad character of the accused (which took 
more than two months to examine them) and the total numl cr of witnevsca 
proiluccdin thccascwas40 (hi examination of w1 ich occupied f months 
The Hi^h Court severely con lemneil the procedure observing It seems to 
me monstrous an 1 to amount to something like persecutitn tl at each 
{ndivilual (aecu cl) should Ic con Icmneil to sulmll to and to employ 
counsel for the ixamlnalion ami cross cxamln ilton of a numlcr like 76 
witnesses during a proceeding lasting over two months If the police 
cannot satisfy an experience I Mapstratc with less than witnesses or In 
Jess than two months that a man is a Vadmash the sooner they surrender 
the task at its Inception, the better lor the Intcirsls of public justice It b 
the duty of the Ristrict 'lagl (rate if he tl Inks that 10 or is wltnrsses arc 
•vs a rule sufticiiiit J< r a cave of tlb kinl and 1 1 finds one nl ) u sid>- 
ordinate officers j'ermitting 76 to lav down some rule of common sense to 
gut Ic 1 ii siil>onlin3tes in tl « exercise of tliilr iliserction not a cist iron 
rule like tic section of a Code biit •omeUing to enable tfem to guile 
tl eir own J roccclings within reasonalle limits — Prr \\-\hh J { it p rii) 
Further Inquiry —Sec Note 205 under six no ‘vctlon 43r as r iw 
amen lf«l don not aj j ly to sasts an ler this chapter an 1 therefore further 
Inquiry cannt t U dinxtc J i i a case of discharge under sec no 
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275 Order for security —The proMston of law which requires sureties 
(or the bond is made not with a \icw to obtain monet for the Crown bv 
the forfeiture of recognizances but to ensure that the particular accused 
person shall be of good bthaaaour for the fame mentioned in the order — 
Q. E. V Jfafitni liahsh 20 AH 206 10 Bom 174 Therefore, an onier 
under this section requinng persons to deposit cash in lieu of entering into 
a bond for thcit future good behaviour is bad jn law — \ hala 
Chartil 0 Cal 14 

Under this section, the Magistrate can pass an order directing the 
person to gne securiti But an order directing that the person must 
leave the town at once or he will be prosecuted as a bad character” is 
illegal and ullra vires~naHt Prasad \ Etnp , 19 A L J 051 23 Cr I, 

J 122 

An order should not be made under this section, where a previous 
proceeding against the same ^ccused had resulted in his discharge and only 
a short interval had elapsed between the previous proceeding ami the 
institution of the present proceedings— V L»ip,26 0 C 242 

It IS illegal for a Magistrate to call upon a person to furnish sccuritj 
soon after the expiry of the term of impnsonment to which he was sen 
tcaced for past offences Before passing such an order the accused should 
be questioned as to his means and intention of earning an honest Iivcli 
hood, and he should not be subjected to pcnallies unless it is shown that 
there is no reasonable prospect of hw future good behaviour — In re Paja, 
10 Bom 174(175) 

Presh securtly after expity of term of bond , — Where a bond for good 
behaviour expired on the ijtb of June 1905. and on the 20th June fresh 
proceedings were started agalost him. it was held that the order was illegal 
in as much as the accused was not given a sufficient opportunitj of show- 
ing that he was wilhng to adopt an honest livelihood, and the interval 
was not long enough to see vvliethcr the accused has reformed his course 
of life or not — 28 All 30C ' 

A person who was prcvlouslj bound over to be of good behaviour 
under this section cannot soon after Ms release, l>c handed up again on 
'ague evidence of suspicion without anj tangible evidence to show that 
he has been leading a life of enme \ convict should be given sufficient 
opportunitj to reform himself before he i» handed up again — tkhira v 
Emperor, jS Cr L J 710 (Oudh) Where the accused w as Impri-onerl 
for one >oar for failure to fiirinsh security, and several months aftcrwanls 
fresh proceedings were Instituted against him as a result of which he was 
ordereil to execute a bond for good behaviour, it was held that the order 
was Uad, that the accu'cil has not has! a sufficient hevs pemi'rUar, and 
that the evil reputation which he had liefore 1 Ii inpri-onment Still fol 
lowevl him and permeated the evi lence of mans of the w itne-ses— ji CaL 
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783 , 43 Cal i!28 (1915) U B R 3rd Qr 86 But If upon being set 
at liberty, lie returns to his former course of life, a further order may 
be passed requiring him to famish fresh security — In re Jusaanl, 
6 W R 18 

Error i« form of bond — ^Where a bond required under section tio 
was, under a mistake c’cecutcd in the form of bonds required to be enter* 
ed into under section 107 it was held that the bond was void and the 
error could not be rectified under section 537 — Wadhawa v Etnp , 1903 
P R 32 

Order should stale on uhtch clause if ts based — On the conclusion of 
the inquirj If the Magistrate considers that the accused xs a person falling 
within my of the descriptions stated in this section he should record a 
distinct finding of the specific description svhich he considers proved 
If the finding be insufficient the final order based upon it will be open to 
reversal The same will be the case if the finding be that he xs a habi 
tual thief (or dacoit) but the finding is not supported by evidence that 
the muconduct is liabitual—P««/ Cire p 167 When a person Is 
sought to be proceeded against under this section, it must be made clear 
to him as to which subsection he is charged with coming under lifere 
assertion that be is a man of criminal tendency or is suspected of having 
committed crimes ts hisuffiacnt — Sohan v Emp 2O Cr L J 1377 A 
I R (1926} Lah 43 

Remand to custody —Where proceedings arc instituted under this 
section the Magistrate can remand the accused person to custody See 
Note 326 under section 1O7 

276 Revision —In questions arising under Sec 110 and Sec 107 
the moment U is shown prima facie thit there is something which the 
Courts below have done cither in excess of their powers or by a too sum- 
mary exercise of their powers or by misappljnng the rules of evidence, 
or by not giving due effect to the evidence for the defence an application 
for rcvi'ion should be admitted But the High Court will not generally 
interfere on the ments except in very exception'll cases, because it is idle 
to suggest that the High Court, «ittingxiith onl> the piper evidence before 
it, should presume to differ on questions whicli arc purely questions of 
fact and questions depending on the demeanour of witnesses— Ca^uei v 
Emp , 17 Cr 1 J 461 (All) The High Court is not a Court of Appeal 
in C'vses under section 110 and the duty of the High Court is not to weigh 
the CM Icnce given on tichalf of one side or the other, but only to see whe- 
ther the Court below has approached the consideration of the casein n 
fair wa>, having regard to the Interest not onlj of the prosecution but also 
of the nccuseil— tfiAarfcjn V Emp, t2A L J tO40*i&CrI^J 803; 
UfTca! Kiihore v. Emp tr’O L J 413 26Cr I J 12S3 AIR (1925) 



Sec no ] the code of criminal procedure 191 

Oudh 473 The High Court wiU not interfere on the meats w»‘h pro 
ceedings under this section provided that the Lower Court or the Appel 
late Court shows in its judgment that it has really and not merely nomt 
nally considered the evidence on the record — Shiam Lai v K £ 6 A L 
J 487 9 Cr L J 528 The High Court is not disposed to encourage 
revision applications in respect of proceedings under this Chapter, be 
cause so long as the cases proceed fairly and regularly the Magistrate 
IS the best tnbunal in fact the only tribunal who can salisfactonly decide 
them — Emp v Darbart Suigh 45 All 749(751) But at the same time 
the administration of this section has to be very carefully watched and 
where evidence has been misunderstood or ignored difficulties ha\e not 
been seen or the rules of evidence have not been followed and the Judge 
has reviewed the case in a very perfunctory way without noticing the 
palpable defects in the evidence the grounds upon which a man has been 
bound down require to be carefully scrutinized — Bisheswar v Linp ig 
AL J 663 lilt IS established to the satisfacljen of the High Court that 
the proceedings under sec now not bona fide and that in substance their 
continuation would mean an abuse of the statutory provisions on the subject 
It IS not only competent to the High Court but it is its obvious duty to in 
terfere — Rajendra v A £ 17 C W N 238 Though the High Court 
finds It difficult to interfere with orders under section tio still it has to 
be satisfied that the evidence is of a character which will reasonably support 
the inference that it is necessary 10 the interests of public secunty to bind 
down the accused — v Cmp 22 A L J 67S 25Cr L J 1175 

277 Order under Special Acts — An order restricting movements 
under the provisions of sec 7 of the Punjab Act V of 1918 (Restriction of 
Habitual Offenders Act) cannot be passed against any person from 
whom a security has already been taken under section no of the Cr P 
Code— Anftir Dahsh v Cinp i Lih 100 Dhana \ Croan 1919 P L 
K 34 

\ double order both under sec no of this Code and under section 
7 of the Burma Habitual Offenders Restriction \ct is illegal and the order 
of restriction m ist be set aside — Piin Zyaw v Emp i Bur L J 257 
24 Cr L J 735 Where proceedings have been taken under section no 
of tbu Coie by the Subd v»i»ona\ Magistrate nwt a (mat order has been 
pxssel uidcr see nS the District Mag »tratc (and he alone) can convert 
the or let into an order of rotr ction u 1 ier the Burma llab tual Offenders 
Restriction \ct {II of 1919) where there has l>ecn a proper preliminary 
order under sec 1 1 an I the District ^lagistrate has good reasons fo- the 
change — Pirsoijii v A £ 2 Rang 5 4 

Prociedings under this section against persons who have been 
registered under sec 4 of the Criminal Tnbes Act (III of 1911) are rot 
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783 43 Cal 1128 (1915) U B R 3rd Qr 86 But if upon being set 
at liberty he returns to his former course of life a further order may 
be passed requiring him to furnish fresh security — 7» re Juswai I 
6 W R 18 

Error tn form of bond — ^Where a bond required under section no 
was under a mistake executed id the form of bonds required to be enter 
ed into under sectiort 107 it was held that the bond was void and the 
error could not be rectified under section 537 — Waihawa v Emp 1903 
P R 32 

Order should itate on which clattse tl ts based — On the conclusion of 
the inquiry if the Magistrate considers that the accused xs a person falling 
within any of the descriptions stated in this section he should record a 
distinct finding of the specific description which he considers proved 
If the finding be insufficient the final order based upon it will be open to 
reversal The same will be the case if the finding be that he is a habi 
tual thief (or dacoit) but the finding » not supported by evidence that 
the misconduct is habitual— P mi 7 Ctre p 167 When a person is 

sought to be proceeded against under this section it must be made dear 
to him as to which subsection he is charged mth coming under Iilere 
assertion that be is a mao of criminal tendency or is suspected of having 
committed crimes is fnsuffiaent — Sohan v Etnp a6 Cr L J 1377 A 
I R (1926) Lah 45 

Remand to custody — ^Where proceedings are instituted under this 
section the Magistrate can remand the accused person to custody See 
Note 526 under section 167 

276 Revision — In questions ansing under Sec no and Sec 107 
the moment it is shown pnma facie that there xs something which the 
Courts below have done either in excess of their powers or by a too sum 
mary exercise of their powers or by misapplying the rules of evidence 
or by not giving due effect to the evidence for the defence an application 
for revision should be admitted But the High Court will not generally 
interfere on the merits except in very exceptional cases because it is idle 
to suggest that the High Court sitting with only the paper evidence before 
ct should, presume to differ on qoestions which are purely quesbons of 
fact and questions depending on the demeanour of wtnesscs — Cajant v 
Etnp 17 Cr L J 461 (All) The High Court is not a Court of Appeal 
in cases under section 1 10 and the duty of the High Court is not to weigh 
the evidence given on behalf of one side or the other but only to see whe 
ther the Court belo v has approached the consideration of the case in a 
fair way having regard to the interest not only of the prosecubon but also 
of the accused — Mtharban v Etnp 13 A L J 1046 16 Cr L J 805 
Ketoal Ixtshere v. Et p 12 O L J 413 26 Cr L J 1283 AIR {1925) 
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Oudh 473 The High Court will not interfere on the ments \M*h pro 
ceedings under this section provided that the Lower Court or the Appel 
late Court shows in its Judgment that It has really and not merely nomi 
nally considered the evidence on the record — SSiam Lai v A £ 6A L 
J 487 9 Cr L J S’S The High Court is not disposed to encourage 
revision apphcations m respect of proceedings under this Chapter, be 
cause so long as the cases proceed fairly and regnlarly the Magistrate 
Is the best tnbunal in fact the only tribunal who can satisfactorily decide 
them — tmp v Dathan Stngh 45 All 749 (751) But at the same lime 
the administration of this section has to be very carefully watched and 
where evidence has been misunderstood or ignored difficulties have not 
been seen or the rules of evidence have not been followed and the Judge 
has reviewed the case in a very perfunctory way without noticing the 
palpab’e defects in the evidence the grounds upon which a man has been 
bound down require to be carefully scrutinized — Bisheswar v Emp 19 
A I- J 6G3 If It is established to the satisfaction of the High Court that 
the proceedings under sec tioarcnot6owa/«ifr and that In substance their 
continuation wouldmeaaanabuseofthestatutoryprovisions on thesubject 
It 13 not only competent to the High Court but it is its obvious duty to in 
terfere— I?a;««dr« v K E 17 C W N 338 Though the High Court 
finds it difficult to interfere with orders under section 110 still it has to 
be satisfied that the evidence is of a character which will reasonably support 
the inference that it i» necessary 10 the interests of public security to bind 
down the accused — Almuddinv Etip nA L J 678 85Cr L J 1172 

277 Order under Special Acts — An order restricting movements 
Under the provisions of sec 7 of the Punjab Act V of 191S (Restriction of 
Habitual Offenders Act) cannot be pissed against any person from 
whom a security has already been taken under section no of the Cr P 
Code — Anbir Bahsh v Enp i Lah loo Eham \ Croun 1919 P L 
R 34 

\ double onler both under sec no of this Code and unler section 
7 of the Burma Habitual Offenders Restnet on \ct is illegal and the order 
of restriction must b" set as Je— Pa 1 Zyata v Emp t Bur L J 337 
34 Cr L J 735 Where proceedings have been taken under section no 
of this Code by the SubJivisiooal Magistrate an 1 a final order has been 
pissc 1 under sec 118 the Dwtrict Magistrate (and he alone) can coniert 
the onler into in order of restriction un Icr the Burma Habitual Offenders 
Restriction \ct (11 of 1910) where there has been a proper preliminary 
order under sec 112 m 1 the District Magistrate has good reasons fo- the 
chinge— Pjfsiidjrt v h E s Rang 5 4 

Proceedings unler this section against persons who ha\-e been 
registered unler sec 4 of the Cnminil Tribes Act (III of 1911) arc rot 
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783 43 Cal. II ' (tpi "I f S. E. T-i iT" Pr* -5 c*n3 beiaf set 
at hlwrty he r**T=Tis *•3 f 'r=i^ t-irs**- «.. Er* x frrti*-- crier isav 
be passed re<jr.r;_5 t.=a *3 «rrxa>E £r~i «i -Tsr j r — le Juprsnl 
6 \\ R iS 

Err^r tt / nt cf * — TCEsr* x troi esisr «,*ctsa3 no 

was under a Ea?*ate ea:«r-*^d is .hi* *Ta cl huais T * nsy d 4o he eater 
ed into under ^ectjo- 10 1 wx» ti'id tix* tb* V'xi <ns veai and the 

error could no» be recaj*d cx**' ’lecis'a < - — V£l.lsxs v 1903 

P R 3 

Qrdtr il !i 3 « j rr -I * c jr- * t‘ ts ' — Oa the co'*J=si03 of 
the lnquir% if the Man tra'e ct>xr. ***^ tha» t’^e accavd i» a penoa falhag 
ivithin anj of the de^CT'aoas ^‘a'fd la tli.5 «ectio“ he «hos'd record a 
distinct finding of the speciS d*'m"3oa trhi h he coasiden proved 
If the finding be inaufficient the final o^e* based epoa it wiH beeipen to 
res ersil The same will be th* ca.e if the finding be that he b a babi 
tual thief (or daeoit) but the finding i> not supported by evidence that 
the mUconduct is habitual— Cirr p 167 MTieo a person u 
sought to be proceeded against under this section it mnst be made clear 
to him as to which subsection he is charged with coming under Jlere 
assertion that he is a man of criminal tendency or is suspected of bavug 
committed crimes u hisufCicient — Sohan \ Lnp "6 Cr L J 1377 A 
I R (iq 6) tah 43 

Remand to custody — MTierc proceedings are instituted under this 
section the Magistrate can remand the accused person to custody See 
Note 526 under seebon 167 

276 Revision — In questions arising under Sec no and Sec 107 
the moment it is shown prima facie that there is something which the 
Courts below have done cither fn excess of their powers or bya too sum 
mary exercise of their powers or by misapplying the rules of evidence 
or by not giiing due effect to the evidence for the defence tin application 
for rcMsion should be admitted But the High Coi rt nil! not generally 
Interfere on the merits except i« very c\ccpttonnl crises Ikkuusc it is idle 
to suggest that the High Court sitting with only the j er evidence before 
it should presume to differ on questions which nre J urcly questions of 
fact and questions depending on the demeanour of witnesses — Ga^aiii v 
Etnp 77 Cr L J 461 (All^ The High Court n not a Court of Appeal 
in cases under section no and the duty of the High Court is not to weigh 
the evidence given on behalf of one side or the other but only to see whe 
ther the Court below has approached the consideration of the case in a 
fairway havingregard to theintcrrstnotonlyof theprosccubon butalso 
of the accused — Mtharbnn v Emp 13 A L J 1046 16 Cr L J 805 
hewaf lushorev Emp la O L J 413 afiCr L J 1283 AIR (1935) 
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Oadh 473 The High Court will not interfere on the merits wi‘h pro 
ceedings under this section, provided that the Loner Court or the Appel 
late Court shows in its judgment that it has really and not merely nomi 
nally considered the evidence on the record — Shtam Lai v K £ 6 A L 
J 487 9 Cr L J 528 The High Conrt is not disposed to encourage 
revision apphcations in respect of proceedings under this Chapter, be 
cause so long as the cases proceed fairly and regularly, the Magistrate 
IS the best tnbunal in fact the only tribunal who can satisfactonly decide 
them — Emp v Darban Singh, 45 All 749 (751) But at the same time 
the administration of this section has to be very carefully ssatched , and 
where evidence has been misunderstood or ignored difficulties hate not 
been seen or the rules of evidence have not been follotved and the Judge 
has reviewed the case in a very perfunctory way without noticing the 
palpab'e defects in the evidence the grounds upon which a man has been 
bound down require to bo carefully scrutinized — Btsheswar v Emp , 19 
A L J 663 If It IS established to the satisfaction of the High Court that 
the proeeediogs under sec tio are not bona fide, and that in substance their 
coatmuatioawould mean an abuseofthestatutory provisions on the subject, 
it is not only competent to the High Court but it Is its obvious duty to ia* 
terfete — Bajtndra v A’ T , 17 C \V N 438 Though the High Court 
finds it difficult to interfere ivith orders under section Jio, still it has to 
be satisfied that the evidence is of a cliaractcr which will reasonably support 
the inference that it is necessary in the interests of public security to bind 
down the accused— t Emp, 22 A L J 67S a5Cr L J 117} 

477 Order under Special Acts — An order restricting raoicmcnts 
Under the provisions of sec 7 of the Punjab Act V of 1918 (Restriction of 
Habitual Offenders Act) cannot be passed against any person from 
whom a security has already been taken under section no of the Cr P. 
Code— A’/ifcif Dahsh v Emp, i Lali 100, Dkana v CroHw. 1919 p L 
H 31 

\ double order both under sec 110 of this Code and under section 
7 of the Burma Habitual Offenders Restriction \ct is illegal and the order 
of restriction must be set aside — Pan Zyaat v Emp , i Bur L J 237 
*4 Cr L J 735 Where proceedings ha\c been taken under section no 
of this Code by the Subdivisional Magistrate, and a final ociler has been 
passed under sec 118 the District Magistrate (and he alone) can conicrt 
the onler into an order of restriction under the Burma Habitual Oden lers 
Restriction \ct (II of igiol where there Iws been a proper prehmmary 
order under see 112 and the District Magistrate has good reasons fer the 
change — pjrsodju \ K E 2 Rang 5*4 

Proceedings under this section agmnst persons who haa-e 
icgistercd under see. 4 of the Ctimionl Tnbes Act (III of igit) 
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illegal But such proceeding though not illegal are inexpedient and the 
fact that the persons proceeded against arc already registered under the 
Criminal Tribes Act may be a factor and an important factor which the 
Magistrate should take into cons^eration before he makes any order against 
them under section I ro of this Code — Ghulam Rasul v Emp 20 Cr L J 
30 (Cal ) 

111 [Repeal 

This section has been repealed by section 8 of the Criminal Law Amend 
ment Act (XII of 19*3) It ran as follows — 

‘nr The provis on» of sections 109 and no do not apply to 
European British subjects m cases where they may be dealt with under 
the European \ agrancy Act 1874 

V\e consider that section iti should be repealed and that sections 109 
and no should apply equally to Europeans nnd Indians — Report of the 
Racial Distinctions Committee para 16 

112 When a Magistrate acting xmder section 107 , section 

Otdsr tot, nude 

it necessary to require any person to 
show cause under such section he shall make an order in writing, 
setting forth the substance of the information received, the 
amount of the bond to be executed the term for which it is to 
be in force, and the number character and class of sureties 
(if any) required 

278 Scope — The provisions of this section must be complied with 
by a Magistrate passing a preliminary order under the Burma Habitual 
Offenders Restriction Act (II of J919) and if that order does not set forth 
the substance of the information received and the term during which the 
order of restriction shall be m force the entire proceeding is irregular and 
orders passed therein must be set aside — ParsodaH v A £" e Rang 524 

279 Order in writing — A 'Magistrate acting under this Chapter has 
no power to act until he has recorded an order in writing under this section 

Raweshvotf y h E 36 All 262 12A L J 365 The issue of a warrant 

under Sec 115 without recording an order under this section is illegal — 

2 Weir 55 So also where the accused persons were arrested as suspected 
habitual thieves and the Magistrate fixed a date for the production of 
evidence with the object of issmng a notice under section ii? but on the 
date fixed after bearing the prosecubon evidence he at once called upon 
the accused to enter upon his defence to a charge under section no held 
that the procedure was illegal and the proceeding must be set aside It 
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IS only after the Magistrate has recorded an order under sec 112 that the 
actual hearing can by law take place at all — Rajbanst v Emp 42 All 
646 -- Cr L J 228 In 10 O C 365 however it has been held that 
the provisions of this section arc purely directory and a failure to record 
the order is a mere irregularity In In re havatl am 26 M L T 385 
20 Cr L. J 763 it was held that flie omission to draw up a proceeding 
under this section or to ser\e a copy o£ the order on the accused under 
section 115 did not vitiate the proceedings if the order was drawn up 
later and read out and explained to the accused wl o appeared In Court 
in pursuance of a summons 

280 Contents of the order —The Magistrate should be very careful 
in drawing up the preliminary order bearing in mind the provisions of 
Sec 118 which lays down that the final order shall not be at variance 
with the preliminary order passed under section 112 

(a) Substance of the tnformifton' — ^Tlns should be stated with sufficient 
fulness for the accused person to have a clear understanding of the matter 
that he has to meet in Ills defence — Piiiy Cir Chap \LIV p 1C6 Under 
this section the substance of the report made to the Magistrate should 
be clearly disclosed to the accused so that he may be informed of the 
charges or of the nature of the evidence which he is to rebut Thus a 
notice under section tio must contain something more than a mere re* 
pro luction of the clauses of the section There shoull be sufficient Jndlea 
tion of the time and place of the acts charged and sufficient details which 
enable tbe accused to know what facts he Is to meet— 43 Mad 450 Anpa* 
tmiihu V Emp Sf> Cr h J 90s 1918 M W N 731 The parties are 
entitled to something more than a mere assertioH m writing by the Magis 
tratc that he has been informed that an offence (eg a breach of the peace) 

IS Ikcly to be committed in order to enable them to bring cMlence to 
rebut the truth of such information — 6 All '•14 xi Cal 13 The parties 
are entitled to know the nature of the accusation tliej have to meet and 
to a reasonable opportunity within which to prepare thpmseh w to meet the 
accusation and to cite witnesses— it Cal 13 6 All 214, 43 Mad 450 

The accused is entitled to be tol 1 the nature and extent of the information 
on \\h ch the Magistrate inten Is to base the action against him It Is that 
common cation which is. expcctcl to enalle the accused to summon wit 
nesses on his side Therefore If the substance of the report made to the 
Mag btrato is not clearly disclosed an 1 the accused is not Informed of the 
charges and of the nature of tl e evidence that he is to rebut the pro 
cool tigs eannot be reganleil as legal — Pms" PeJii \ A r 43 Mad 
4S0‘3SM L j 07 2lCr I J 35< t 'fawntf Tun a Emp 4 Dur L. J 

17 Where a notice under see 107 dil not at all «tate when the threats 

complained of were uttereil who were the persons who were thrratrveil 

Cr 13 
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and when the apprehension of a breacli o£ the peace arose held that the 
notice was vague and bad jn law — Konda Reddt v K £ , 41 Mad 246 
18 Cr L J 818 A notice which is very meagre and does not contain 
sufficient details regarding the charges brought against the persons must 
be held not to comply with the provisions of the Code and this defect 
cannot be remedied by any explanation given by the Prosecuting Inspector 
at the commencement of the trial — In re hullt Gonmfuti, 47 M L J 
689 AIR (ig’s) Mad 189 26 Cr L J 673 

Merely informing an accused person that he is suspected to be a habi 
tual thief IS not a sufficient notice There must be something in the 
nature of an indictment or charge containing substantial particulars indi 
eating the grounds upon which the police have given information to the 
Magistrate — Pajbanst v Emp 18 A L J 678 42 All 646 

In a proceeding under section 107 the Magistrate may give only the 
substance of the information received aod it is not necessarj to specif> 
the definite acts which the accused intends to commit — 16 A L J 367 
In proceedings under sect on no ao order by the Mag strate stating that 
he has received some reliable information (though not definite) that the 
accused 13 a habitual cattle thief and a receiver of stolen goods is a suffi 
eient compliance with the provisions of this section — In re hala 189S 
A W N 73 

But a Magistrate is not bound to give the source of the informat on 
— 7« re Milhu 27 All 172 29 Cal 392 It 1$ also not necessary to give 
a list of the prosecution witnesses in the ordeT»-33 Cal 243 

The omtssion to set forth the substance of the information will not of 
itself be sufficient to render the proceeding and the final order null and 
void unless the accused has been prejudiced by the onussion and a failure 
of justice has been occasioned — 15 W R 43 3 All 545 8 Cal 724 i8gi 
AWN '40 Tanwor v Emp 26 Cr L J 1398 (Sind) the omission 
in the notice to give detailed infonoatioii as to the nature of the evidence 
for the prosecution is not an irregularity sufficient to vitiate the proceedings 
especially if the accused had cross examined at great length the witnesses 
for the prosecution — ’o Cr L J 436 (Pat ) or if as a matter oMact the 
accused had clear notice of the case made against them and had ample 
time and opportunity to let ra evidence — Jat SirgA v Emp 23 Ct L J 
42 (Pat) 

(6) The amount of bond — The summons (» e the order in writing 
which IS to accompany the summons under section 115) should strictly 
specify the amount and nature of the secunty required and the time for 
which the secunty is to run— 20 W R 36 0 »ii«ioh to specify the 
amount of the recognisance and the surety is a mere irregulanty 
which does not Mtiate further proceedings — 8 Cal 724 
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(e) The term of the bond —The order should set forth a definite period 
for which security is to be demanded — 3 Mid 238 But this term should 
not be unnecessarily lengthy Thus where a disturbance of the peace 
was apprehended in a fair which was to last for a fortnight an onler de- 
manding securitj for a period of one year is unnecessary and execssne — 
6 Ml 214 

(<f) Number eharaeler avd class 0/ sureties — The ^^aglst^ate in setting 
forth the number, character and class of sureties should not place undue 
and unnecessary difficulties in the way of finding them — RahmaluHa 

V Emp , 22 Cr L J 395 (All) The Magistrate should not impose im- 
possible restrictions, as the provisions of this chapter sre presentive and 
not penal— I S L R 46 

1 Therefore a Magistrate has no right to impose a condition requiring 
the accused to find sureties residing within certain geographical limits 
(eg within one mile or five miles) or residing m a certain locality — 22 
R 37 j88o P R 38. Bhagwan \ K E , -j A. I J 993' ii Cr L. 
J 53Qi to A L J 354, Raghunandan V Emp ,'20 A L J 520 23 Cr 
L J 400,6 0 C 199 or to impose a condition that the sureties must be 
inhabitants of one village— 1915 U B R 3rd Qr 86 In 24 All 471 it 
been held that the Magistrate is entitled to prescribe certain geo* 
graphical limits for the residence of sureties, but it must not bo too narrow ; 
and therefore whefc an order svas passcsl by a Magistrate requiring the 
sureties to be "residing within the Municipality of Mireapore” the High 
Court added the words "or in the immediate neighbourhood " 

Hut of course it h reasonable to expect and require that the sureties 
"lust not live at such a distance as would make it unlikely for them to 
exercise any control over the accused — 20 All 206 , and so where the 
sureties litcd at a distance of 13 miles, the> sscre’rejected— ZTiwp s Babu 
tSgS A. W. N. 199 . 1893 A. W N 143 A condition requmng that the 
sureties should be neighbours of the accusesl Is reasonable— Ifif JbrakiiH 

V Croton 8 S L R 322 16 Cr L J 470, Allikdnd \ Emp, 17 9 I 
H 160 See Note 302 under Sec 122 

I-astlj. as rigsnls the flats of sureties Since section 112 gises the 
Magistrate power to define the character and class of sureties, it is open 
to hint to require that they must be ItnJhoHersot pervins basing a certain 

pecumarj status 20 Ml 2o6 , 16 Horn I R . Alhhdad\ Imp, 

>7*' 1 R ■iOo. 8 S L R 229, (but see ll’una \ ri»i/> . 1901 p R2S); 
or that they should be of respect able character and shoul I not be of mfenor 

standing to suspects S SIR 173 But a condition that the sureties 

"tun not ho liHibardirS. inamJars and CAeuftiJir* (loot. P R iS} or that 
thej* must not come from and mn-t not be iwxii In- caste 

E a >rs« t Bom I- R 520) is too rrstnetue and illegal 
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As regards inquiry into the fatness of sureties and the grounds for 
the r rejection see section 122 


113 If tlje person in respect of whore such order is made 

_ . , IS present in Court it shall be read over to 

Procedure in respect ‘ 

of person present in him or if he *'0 desires the substance 
thereof shall becxplained to him 


Is present m Court — Even if persons are illegally arrested and 
brought into Court the Magistrate is justified in treating the persons 
as present in Court and may proceed to initiate proceedings — Entp v 
Chulam Husain 12 Cr L J 533 (Bom) 


114 If such person is not present in Court the Magistrate 
Summons or warrant issue a summons rcquinng him to 

in case 0! person not appear or when such person is m custody 
so present ^ warrant directing the officer m whoso 

custody ho is to bring him before the Court 

‘Provided that wh‘'ncver it appears to such Magistrate, 
upon th“ report of a police-officer or upon other information 
(the substance of which report or information shall be recorded 
by the Magistrate) that there is reason to fear the commission 
ofabrpachofthepeaco andthatsuch breachof the peace cannot 
be prevented otherwise than by the immediate arrest of such 
person the Magistrate may at any time issue a warrant for his 
arrest 

281 Issue of summons — ^Wheie a charge of criminal trespass and 
misch ci was dismissed and thereupon the Magistrate recorded an order 
m the presence of both parties calling ou them to show cause on a day 
fixed why they should not furnish security for keeping the peace it was 
held that it was not necessary to i sue a summons to them— 2 BLR 
App 26 

aV^ere ii WagfiftirAe tbsuc6 a notice wtfti TCierence to scttion no tint 
at the t me of inquiry passed an order demanding Secunty under section 
107 It was held that the Magistrate ought to have issued a fresh notice 
with reference to section 107 to enable the party to know the facts on 
wh ch the Magistrate intended to proceed against him — 30 Mad 282 

The notice Issued to the nccused to appear and show cause must give 
him sufiictcnt time to produce his evidence So where notice was served 
pn the yth requ ring the accused to appear on the 9th it was held that 
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sufficient time was not given and the order for security was set aside 

22 W R 70 

282 Issue of Warrant — Section 114 contains two stringent 
elements obviously directed against ill considered precipitancy on the part 
of the Magistrate in making an order for immediate arrest He must be 
of opinion that the only way of preventing a breach of the peace is to com 
nut the person to custody and he must put on record the substance of 
the Police report or otlier information by which he is influenced — Mam 
Tuddtn V Etnp 5 P L T 95 24 Cr L J 829 

To justify an arrest under this section the Magistrate must act upon 
information that has been recorded It u not enough for him to merely 
express a behef that such a course is necessary Not only must he have 
reason to fear the commission of a breach of the peace but it must also 
be shown that such breach of the peace cannot be prevented otlierwise 
than by the immediate arrest of such person — Cvip v Dabm 0 All 132 

283 Bail — \ Magistrate has no junsliction to refuse bail to an 
accused person arrested under a warrant issued under this section— /"ii» 
Mahonud V Crown 9S L R 158 17 Cr L J 77 When a man who Is 
arrested is not accused of a non bailable offence no needless impediments 
shoul I bo placed in the way of hi» being admitted to bail The intention 
of the law undoubtedly Is that in such cases the man is ordinarily to be at 
liberty, and it is only if he is unable to furnish such moderate security if 
any is required of him, as is suitable for the purpose of securing }a> apjicar* 
ance before a Court pending inquiry that he should remain m detention— 

V Mtr Ilashamali aoUom L R I2i 19 Cr L J 3*0 

284 Person outside jurisdiction — \ Alagistratc cannot legally isaut n 
warrant under this section for the arrest of a person who has already left 
the local limits of his jun»«liction The person proceeded against must 
be actually and physically present In the di trict in which the Magistrate 
exercises jurisdiction — lure Rafnjiban 14 Bom L R ijCr L J jjC 
Rut see Jlfniit'i Ira v Ctiip |G Cal 215 (ijf) where It Is hcl I that section 
114 li not limited to arrest writi in tl e local limits of the Mag strate's juris 
diction but apjliesto an accused arrested outside the yurlsdicDon and 
brought In custody within the juilsdictton for the purpose of proceeding 
under tiiis chapter Sec Note 338 under sccMon 1 10 

116 . L\tr> summons or wirrant t'-sin.d under Section 114 
’ccorap-uiicd b^ a cap, o! tlic 
S«c.iiato«ccompany oaUr mTiIc under Section 112 .and such 
wmmonsor warrant shiH Iw <lcli\a.rcd by the ofiiar«i.r\mg 

or cvecutmg such summons or warrant to the jx rson <cracd watJi. 
or •uTistcd tmder, the sam*. 
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385 Qimsiion to seal copy of order — ^\Vhen the summons was not 
accompanied by a copy ol the order passed under section 112 the whole 
proceedings were invalid and the order for security must be set aside — 
I7M L J 438 2 Weir 55 U B R (1897 — Contra — H Bom 
L R 740 and NaraiM v Ltnp 25Cr L J 682 (Nag ) where such omi'»5ion 
was held to be a mere irregularity cured by Sec 537 See also In re 
Kavatkain 26 M L T 385 o Cr L J 763 i P L T 632 and Bajtrao 
V Ltnp, 5 Cr L J 13 (Nag) where it has been held that an order for 
security is not liable to be !>ct aside merely because no preliminary order was 
draivn up and served on the accused provided that the prehnunary order 
was tlrawn up later and read out and explained to the accused when they 
were brought into Court in pursuance of summonses 

116 . The Magistrate may if he sees sufficient cause, dis 

^ ^ . pense with the personal attendance of 

Power to dispense ' ‘ 

with personal attend- any person caUed upon to show cause 
why he should not be ordered to execute 
a bond for keeping the peace and may permit him to appear 
by a pleader 

\Nhere the person against whom proceedings were taken liscd at a 
distance and there was no special circumstance making his personal attend 
ance necessary it would be a very unwise exercise of jurisdiction to require 
him to appear personally, smee the Magistrate could under this section 
allow him to appear by a pleader — 12 Cal 133 

The words bond for keeping the peace imply that this section ap 
plies only to 1 case under Sec 107 

117 . (i) When the order under Section 112 has btcii read 
InquuT .J to truth "t cipUmed under Scrtioii 113 to a person 

of Information present in Court or when any pcr&on 

appears or is brought before a Magistrate m compliance uith, 
or m execution of, a summons or warrant issued under section 
114, the Magistrate shall proceed to inquire into tlic truth of the 
information upon which actiori has been taken, and to tike such 
further evidence as may appear necessary 

{2) Such inquiry shall be made, as nearly as ma> be practic- 
able, where the order requires security for keeping the peace, 
in the manner hereinafter prescribed for conducting tnals and 
recording evidence in summons cases . and whore the order 
requires sccuntj for good bcliaviour, in the manner hereinafter 
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prescribed for conducting trials and recording evidence m warrant- 
cases except that no charge need be framed 

(^) Putding iJic complelton if th inquiry nnd r snhsccUon (i), 
the Magistrate, tf he considers that tmim hate measures ari ncces 
snry for the prexenlion of a breach of the peace or disturbance of 
the public tranquillity or the commission of any offence or for the 
public safety may for reasons to be record d tn tinting direct 
the person in respect of ithom the order under Section 112 has 
been made to execute a bond uith or teilhoul sureties for keeping 
ihe peace or maintaining good hchatiour until the conclusion of 
the inquiry and may detain him tn custody until such bond is 
executed or in default of execution until ihe inquiry is concluded 
Provided that — 

(rt) no person against tthom prociedings are not bcin,^ taken 
under SectionioS Section 10^ or Section 110 shall be 
directed to execute a bond for maintaining good be 
haviour and 

(6) the conditions of such bond uhilhcr as ti the amount 
thereof or <ts to ihe precision of sureties or the number 
thereof or the pecuniary extent of their habiltly shall 
not be more onerous than those specified m the order 
under Section 112 

(4) Tor the purposes of tJus section the fact that a perym 
is a habitual offender or is so desperate or dangerous «s to render 
his being at large without security hazardous to the communitv 
may be proved by evidence of general n,pute or otherwise 

(5) Wlierc two or more persons have been associated together 
m the matter under inquiry, tlk.y may be dealt with xn the 
same or separate inquiries as tlic Magistrate shall think just. 

Change —Subsection (3) and the italicized uordz in aubzection (^) 
livvt been ad led by sec 19 of the Cnnunal ProceduTe Code Vmendment 
(Will of 1913) The reasons are stated belovi Subsections (3) 
3 <id (4) ha\c been renumbered as {4) and (5) 

286 Suhsec (1) — Inquiry mto truth of information — Coder this 
section a Magistrate u bound to inquire into the truth of the information 
notwithstanding that the accused admits the allegatioos against him 
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28s Qmtsstoti to send iopy oj order — \Nhen the summons was not 
accompanied by a copy of the order passed under section 112 the whole 
proceedings were jn'alid and the order for security must be set aside — 
17M L J 438 2 Weir 55 U D R (1897 — > 90 i) lO Contra — 11 Bom 
L R 740 and NarOinv Lap 3 Cr I J 682 (Nag } where sucli omi‘*Nion 
was held to be a mere irrcgnl-xnty cured by See 537 See also Jn tC 
Kavatham 26 L T 385 •’o Cr L J 763 i P L T 632 and Bajirao 
V Cfnp , 5 Cr L J 132 (Nag) where it has been held that an order for 
security is not liable to be set aside merely because no preliminary order was 
drawn up and served on the accused provided that the preliminary order 
was drawn up later and read out and explained to the accused when they 
were brought into Court in pursuance of summonses 

116 . The Magistrate may if he sees sufficient cause, dis 

^ . pmse with the personal attendance of 

Power to dispense • / 

with personal attend- any person called upon to show cause 
“““ why he should not be ordered to execute 

a bond for keeping the peace and may permit him to appear 
by a pleader 

Where the person against whom proceedings wcr« taken liscd at » 
distance and there was no special circumstance making his personal attend 
ance necessary, it would be a very unwise exercise of jurisdiction to require 
him to appear personally, since the Magistrate could under this section 
allow him to appeir by a pleader— is Cal 133 

The words bond for keepuig the peace imply that this section ap 
plies only to a case under Sec 107 

117 , (i) When tlie order under Section iiz lias been read 
Inquiry as to truth O'" explained under Section 113 to a person 

of information present in Court or when any person 

appears or is brought before a Magistrate in compliance uitli 
or in execution of, a summons or warrant issued under section 
114, the Magistrate shall proceed to inquire into the truth of the 
information upon which action has been taken, and to take such 
further evidence as may appear necessary 

(2) Such inquiry shall be made, as nearly as may "be piactit 
able, where the order requires security for keeping the jxact 
m the manner heremafter prescribed for conducting trials and 
recording c\jdtncc m summons cases , and where tJie order 
requires sccuntj for good bcliaviour. m the manner hereinafter 
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prescribed for conducting trials ind recording evidence m varrant- 
cases except that no charge need be framed 

( 3 ) Pcndins; thi- cohi^/c/io« of lJu tnqmry ttud r suhsccUon ( 1 ), 
the Magistrate, if he coKstrfers that tumudiate imasitres arc ncccs 
sary for thv prevention of a breach of tin pmii or disturbance of 
the public iranquilhty or the cowmission of an^ offence or for the 
Public safety may for reasons to be recorded tn unting direct 
the person iit respect of uhom the order under Scctnn 112 has 
been made to execute a bond vith or uithout sureties for keeping 
the peace or maintaining good bchauour until the ccmc/«sic»« of 
the inquiry and may detain him tn custody until such bond is 
executed or tn default of execution until the inquiry is concluded 

Provided that-— 

(rt) no person against uhom prociedings arc not hcvtf, taken 
under Section io8 Section 109 or Stclion 1x0 shall be 
directed to execute a bond for maintaining good be 
havtour and 

{b) the conditions of such bond tchclhcr as to thi amount 
thereof or as to the provision of sureties or the number 
thereof or the pecuniary extent of their liability shall 
not be more onerous than those specified in the order 
under Section 112 

(4) Tor tlic purposes of tlus section tin. fact that a per^n 
li a habitual offender or is so desperate or dangerous as to render 
hts being at large tri/7io»/ security hazardous to the community 
may be proved by cNadcncc of general repute or othe^^Mtc 

(5) Where tiso or more pcr«oiis Imt been assoaated together 
in the matter under inquiry, they may be dealt uith in the 
same or separate inqmncs as the Magistrate 'hall tlunk just 

Change — Subsection (3) tt>« italw-iscd worUs m subsection (4) 
1»a\c been addeU b> sec 19 oI the Cnnunal rnxrdurc Code Amendment 
,\ct (Win o( 1913) the reasons are stated below Subsections (3) 
and (t) hasi been renumbered as (4) and (5) 

286 Subsec (I)— Inquiry into truth ©I inlormation — Lnder this 
section 1 Magistrate >s bound to inquire into the truth of the information 
notwithstanding that the accused admit* the allegalioits against him sml 
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consents to furnish security — B R {xg02 — ^3) i AUahditto v Emp 
26 Cr L J 1041 (Sind) Where the Magistrate initiates proceedings on 
the strength of a police report he is bound under this section to make an 
inquiry into the truth of the police report — Mulchand \ Emperor 37 All 
30. If however the accused admits the truth of the information the 
Magistrate need not proceed wth the inquiry — 1 1 W R 50 

The inquiry to be held under this section is a full judicial inquiry 
It must be conducted judicially and becomes a judicial proceeding All 
the formalities of a judicial proceeding have to be observed in the inquiry 
— Shcr Zemnn v Emperor 1899 P R 10 18 W R 2 The object of 
the inquiry is that the accused should have an opportunity to exculpate 
himself — 20 W R 18 *4 M H C R App 22 

Place inquiry — The inquiry should wherever possible be held in 
the village where the parties reside so as to avoid witnesses being need 
lessly harassed and to enable the accused without difficulty to procure 
the attendance of persons willing to speak in his favour — i Bur S R 546. 
The inquiry should not be held in a place which is outside the local limits 
of the Magistrates jurisdiction and where he has no power to conduct 
any proceedings if he does so the order passed thereon is void — Sonaram 

V A r 3 C L J 193 3 Cr L J 24O 

Summontitg vitiiesses — It is quite clear that the accused person when 
appeanng to show cause must be ready with his evidence If he has 
been unable to bring the witnesses with him on account of the shortness 
of the notice or other reasonable cause it is his duty when he appears 
to apply at once for summons to the witnesses he proposes to call — Emp 

V Narayan 9 Bom L R 1385 23 W R 9 ^ Magistrate is bound 

to asisst both parties in bringing their witnesses by issuing summons to 
attend — f W R 70 

When a Magistrate is of opinion that the expenses for calling witnesses 
should be charged from parties he should realise the expenses before issuing 
the summons~CeuiB(f 5 a/ia» V Aih^ Ewip 12 A L J 2G2 isCrLJ 3G3 
The accused person must be given sufficient time to I ring his wit 
nesses and lia\c their evidence reconled ^^llcrc the accused has not 
had this opportunity the order against him must be set aside — heram 
iiddtn V Emp 41 Cal 806, 22 W R 70. Q L v Nalhu 6 All 214 
Pcmihiram v Pnip 38 C L J 285 23 Cr L J 293 

The inquiry ought to be condacted with attention to the ordinary 
form of justice The defendant should liaac every opportunitj of cross 
examining the witnesses produced ngainst him of making Ins own state . 
ment and of catling witnesses on his behalf — 4M II C K A] p • 

Defeijee by Pleader —The person against whom procmlings have 
been initialed under this Chapter has a nght to be defended by a pleader 
—23 Cal 493 . 25 All 373 See notes under see 340 
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287. Further evidence — TIms words “further evidence” indicate 
t hat some evidence may be taken by the Magistrate even before drawing 
up the prebminarj order under section 112 — U. B R (1905) Cr P C 29 
The Magistrate trying a case is bound by law to hear those witnesses 
only whose list is sent up by the Police along with the case , and as soon 
as the witnesses produced in support of the case have been heard, the 
Magistrate is then to ascertain the names of the persons likely to be ac 
quainted with the facts of the case, and slull summon to give evidence 
only such of them as he tlunks necessary He is not bound by law to 
and should not save m very exceptional cases call the other witnesses 
that the police or any one else may from time to time choose to produce 
— Govind Sahai v £mp 12 A L J 262 15 Cr L J 363 

In a proceeding under this section it is erroneous on the part of the 
Magistrate to admit fresh evidence (or the prosecution after the close of 
the defence case No further evidence can be admitted except under 
Sec 54Q for which valid reasons must be recorded — Gavsd Smgh v h 
E. 10 A L J. 383 13 Cr L J 772 

288 Subsection (2) — Nature of procedure — An inquiry in a proceed 
mg for security to f'ffcp Ifie peace must be made in the same way as in a 
trial of a summons case — C>»p v liidyapati 25 All 273 bee aUo Cal 
R & C 0 page 82 If it is tnid as a wanant case the proceidings 
would be vitiated — Ultam Chand \ h L A 1 It {19.4) \lt 695 20 
Cr L J 430 The Magistrate must proctcil Us nearly is practicable in the 
same wa> as under Sec 24* He must state to the accused the parti 
culars of the matter against him and ask him if he can show cause aahy he 
should not be required to execute bonds The question arc j on \i illing to 
execute the bond ? answered by a statenunt that the accused would 
execute a bond, is not a sufficient compliincc with the requirements of 
this section — In rt, 'E ilaniappa 34 Mai 139 In an inquir> undir see 
107, the deposition nicd not be icid over to the wilmss in tin. j rcsencc 
of the accused Sec 52 Cal OOb citcil in Not^ 10 b undir sic 3O0 

An inquir> in a gooi bekanour lav. must U condiiclid a> ij it were 
a warrant case, and the procidurc in Ves .51 .50 must K followed 
According to those sections un uclusciI |>crson c uinot l>e cul’eil upon to 
enter on his defence until tlu prisstcution close-, its case (-ec 50)— 

King Lmp lo \ 1 - J 3''3 ittr I J 77 1 he l ali utta and 

the Punjab High Oiiirts an of ojnwu n th it the pr ».idiin | resmlxsl for 

warrant cases Is not to be foHowcil striclK ^ isasiuuili Js iriLtualle 

•to U oWrccil ihcnlori tlu 1 cused c mnot io\ Ac the aid ol sn .fo 
and IS not cntitlcsl to ask the Court to-nxall the witnrs es wii base gnen 
ccidencc against him for further in> > examinati m — C n a Um'i 
Daksh 1910 P U 1 . CAiH/imun \ Lmperor 35 Cal 243 
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consents to furnish security — U K (1902 — 3) i Allakdiito v Cmp 

26 Cr L J 1041 (Smd) Where the Magistrate initiates proceedings on 
the strength of a police report h»J bound under this section to make an 
irtquiry into the truth of the poll®® report— Jt/M/cAaKii v Emperor 37 All 
30 If however the accused a^inuts the truth of the information the 
Magistrate need not proceed witR the inquiry — ii W R 50 

The inquiry to be held und^r this section is a full judicial inquiry 
It must be conducted judicially and becomes a judicial proceeding All 
the formalities of a judicial proceeding have to be observed in the inquiry 
—Sler Zeman v Emperor 1S99 P R 10 18 W R 2 The object of 
the inquiry is that the accused #hould have an opportunity to exculpate 
himself— 20 W R 18 *4 M H (P P App 22 

Place qf iiiguiry — The mqu*ry should wherever possible be held in 
the village where the parties resud® so as to avoid witnesses being need 
lessly harassed and to enable tP® accused without difficulty to procure 
the attendance of persons wilbn^ t® speak m his favour— i Bur S R 34® 
The inqu ry should not be licid id ® place svhich is outside the local limits 
of the Magistrates jurisdiction And where he has no poivcr to conduct 
any proceedings , if he docs so th® order passed thereon is void — Sonaram 

V A r 3 C L J 195 3 Cr I' J 24'i 

Summouitig irUnesses — It is 1«'tc clear that the accused person when 
appearing to show cause must be ready with his evidence If ho Ims 
been unable to bring the witness®* him on account of the si ottnc&s 
of the notice or other rcasonabli- ®''usc it is his duty when I c appears 
to apply at once for summons to the witnesses he proposes to call — Enp 
v Narayan 9 Bom L R 138.4 '' R 9 A Magistrate la bound 

to asisst both parties in bnnging their witnesses by issuing summons to 
attend — 2 W R 70 

When a Alagistrate is of opini®n that the expenses for calling witnesses 
should be charged from pittics hc should realise the expenses before issuing 
the summons — GovtndSahatv Cmp is A L J 262 i5CrLj 363 

The accused person must be E*'cn sufficient time to bring liis wit 
nesses and have their evidence recorded Wlere the accused has not 
had this opportunity the order against him must be set aside — Aeram 
tiddtn v Emp 41 Cal 80G 32 " 7® ^ Nalhu 0 All 214 

Ponthiram v Ltnp 38 C L J "’3 Cr L J 293 

The inquiry ought to be co®t®®tcl with attention to the orliniry 
form of justice The defendant should have every opjKprtunitj of cm's 
examining the witnesses produce*! against I im of making hw own sfite . 
ment and of calling witnesses on h s behalf — 4M II C R App 22 * 

Defence by Pleader — ^The fcreon against whom proceetlings have 
been initialed under this Chapter has a nght to be defended by a pleader 
—23 Cal 493 25 All 373 See l»®*®» under sec 340 
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287. Further evidence — ^Tlie ^vords ' further evidence ’ indicate 
that some evidence may be iaLcn by the Magistrate even before drawing 
up the preliminary order under section 112 — U. B R (1905) Cr P C 29 
The Magistrate trying a case is bound by law to hear those witnesses 
only whose list is sent up by the Police along with the case , and as soon 
as the witnesses produced in support of the case have been heard the 
Magistrate is then to ascertain the names of the persons likely to be ac 
quamted with the facts of the case, and shall summon to give evidence 
only such of them as be thinks necessary He is not bound by law to, 
and should not, save in very exceptional cases call the other witnesses 
that the police or any one else may from time to time choose to produce 
— Coaiiid SaAai v £ni^ 12 A L J 262 15 Cr L. J 363 

In a proceeding under this section it »s erroneous on the part of the 
Magistrate to admit fresh evidence for the prosecution after the close of 
the defence case No further evidence can be admitted except under 
Sec 5^0 for which valid reasons must be recorded — Cai^ga Stngh v A 
£ . to A L. J. 383 13 Cr L J 772 

288 Subsection (2) — Nature of procedure — \n inquiry in a proceed 
mg for security to keep the peace must be made in the same way is m a 
trial of a summons case — Lmp v liid^apati 25 \ll 273 bco also Ce/ 
G, R Sc C 0 page 82 If it is tried as a warrant case the proccidings 
would be vitiated — Uitam Chaiid v A I, . V 1 It (1924) Ml 693 2b 
Cr L J 430 The Magistrate must proceed as nearly as pratticahlt in the 
same Way as under Sec 2]2 He must state to the accused the parti 
cvilars of the matter against him and ask him if he can show cause wliy he 
should not be required to execute bonds The question arc you w ilhng to 
execute the bond’’ answered by a statement Hut the ac(.u«icd would 
execute a bond, is not a sufficient coinpluoce with the requirements of 
this scction — Zii n P tl imappa 34 Mad 139 lii an inquirj umKr sec 
107, the deposition nitd not bt rt.ad ever to the witm ^ in the presence 
ol thv accused Sv<. 5- Cal Wib v-ittd »w SoK so 5 j vindet vm. 360 

An inquiry >n a 4 ef fxAiiiuirr c isc must U. conducted if it were 
a warrant case, and the imu-edun. in Sees .51 .50 must be followed 
According to those sections »n ac used | eCMni e annul l>c tailed ui'on to 
enter on his defence imtd tlu prosecution elo es its c isc {mx 256)— Caw^a 
SingAv htiig I top io\ UJ 3x3 It*-! E J 7;. The Calcutta and 
the Punjab High Courts art ol . piuu n th it the j roctaliirc prescnltal for 
W arr lilt c tecs Is not to l>c h lli’Wetl etrietiv tut le Is nrarle as jractnallc 
•to Kolisirveil therefore thi aeeusi I e aiinot nnoki t! c ai 1 of see 2jo 
and Is not culithsl to ask tht Ciniit t axial the witnesses wt n have puen' 

evidence against him for furtlur ero s examination— C'can \ Ihmtd 
Bakfk. 1<)XU V K t.CAinrtwmv 35 Cal 243 
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Sub'Section (3) —"This snb-section has been adde<^ to enable the 
Magistrate in emergent cases to take immediate steps to preserve the 
public peace or for the public safety by taking security pending the detail- 
ed inquiry ” — Slatetnenl of Objects and Beasons (1014)* 

289 Sub-section (4) — Evidence of general repute — Stc this subject 
fully discussed in Note 272 under section no 

Pnor to the amendment of this sub section, evidence of general repute 
was admissible only in those cases where the person was a habitual offender 
within the meaning of clauses (a) to (e) of section no It could not be 
adduced to prove under clause (f) of that section that a man was a dcs 
peratc and dangerous character — Cmp v liidar 40 All 372 , 19 Cr 
L J 871 (Nag), In re Ranga Reddi 43 Mad 450 29 Cal 779 , Baba 
Mwrfora v K L 9 O C 69, 1905 \ W N 41 , irafiid Ah v Cmp , 
II C \ 789, 5C \V N 249, Nur Muhammad y Crown, 1917 P W 
R 8 These rulings are no longer good law in view of the amendment 
of sub section (4) of the present section 

But the evidence of general repute is not admissible in a case where a 
person IS called upon to furnish security under section 107 of the Code~ 
Emp V Bidyapati, 25 All 273 , Danarast Das v Emp , 1S88 P R x6 

’ Or otherwise"'. — According to the general rule of interpretation the 
word ‘ otherwise” must be read as meaning something ejusdem gtnsns 
with the particular or particulars alleged above it e g hearsay evidence 
It 19 clear that the intention of the Legislature is that the Magistrate 
should use very Inrge discretion as to the evidence which he may admit 
in the proceedings — Emp v Kallu Mol 1904 A N 140 

The expression 'or otherwise' would include statements made b> sonic 
of the CO accused amounting to a confession of the actual commission 
of the offence and inciiminaling the other accused — Sttrju v Emperor, 
4*1 All 231 

290 Sub-scction (5I— Joint trial — Under this section, the persons 
who had been associated together may be tned jointly But there must 
be clear evidence to prove the association— DfSdAari v Emp , 6 P L T 
810 : 26 Cr L J 738 Where il was clcarl> established that the accused 
fwfio were father and Ars three sons/ were «<socfjfed together stid formed 
a gang, and the evidence against them was all the same, held that the 
case was one in whicH the accUM^d could be nghtly dealt with together 
and that any minute inquiry into the complicity of each of the accused 
individually was not necessary — Parasulla \ A' L . 13 C W N 244 
If a gang of di-orderly persons join together in jointly committing acts of 
violence or cnminal intimidation, prucecdings against ,thc whok gang in 
tilt* same case are proper, and it suffices in such cases that some members 
of the gang committed vanous acts It U not necessary that the evidence 
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should establish that on every occasion the whole Rang were together 
It is sufficient if the csidcnce establishes that there is i gang of persons 
joining together to commit such icts as the security section cMsts to 
preicnt — Itaharam v Imp 3 tr I J 741 (Nag) Where certain 
persons serving under a common master were found to have committed 
certain acts of evtortion for the benefit of tbeir master held that aJthough 
each of the acts alleged was not done by nil of them together jTt they 
were so associated together as to justify a joint inquiry — Snkaitl 1 v Lmp 
J C W N 8gS 

Ihe fact that pen>firis arc tncmlcR. of <n iindividefi fmiily nouJd not 
by itself render each member liable for the misconduct of nnj other member 
The test to be apphed is whether there has been habitual assoctahon Ivetn een 
the persons charged in respect of the misconduct alleged in the complaint 
— Arip<istnif/u{ \ Lmp 1918 M \\ 751 19 Cr I J 905 \\hcrc 

no such association IS proved ajoint inquiry is improper butthetrial need 
not be set aside unless it is shown that the accused was actually pre 
judiced or that the trial led to an improjier order being passed— Butii 
Uiir/rt*«v h L 9OCO9 Q C V Abdul had,r 9 All 452 

Even vhcrc the association of the several accused is established satis 
factonly the Magistrate has a discretion to try the accused jointly or 
separately— Hnri Telang v Q L ty Cal 781 6 Cal 96 Jai Coitnd 
V J{ E 15 0 C a03 Although there is no legal prohibition in jointly 
trying a number of persons proceeded against under sic 107 still it fs 
liighly unjust and unfair to proceed again t them jointly unless it i-i ap- 
parent that they formed a gang The case of each has to be con idered 
scpsrately and this is not likely to be ertected if the trial is joint— If iiAnm 
uied lantail \ Lmp 1 \ L j S41 25 Cr I J 93’ 

Aasoctaliot: whnt ts not — In the aliscnce of an\ evidence to jrove 
that the persons constituted a gang tbc mere fact that thev belonged 
to one tribe and village with a bad name is not suflicicnt evidence of 
association and therefore they cannot be tried jointly m one and the 
same proceeding — 1893 I’ R > Thus the fact that the accused persons 
arc close neighbour® and bad been previously implicated in gooil many 
cases together, does not lead to the inference that they were as ociated 
togi.thcr in the particular ofience under inquiry, and does not justify a 
joint trial of them all — jegendra \ Lmp n Cr I- J 700 (Cal ) 

The vM rd association cannot aj plv to suth ca where the ofience 
Is purely pertonat to the ofirndvr lor instance the question whether 
the jurson is a habitual ihiel or not is jKrsonal to himself and forms a 
separate nutter by it«clf So where four persons were charged under 
V-c tio (a) as l>cing thieves ly hallt it wus held that there was an error 
lu law in trying them all together— 4 I* II 11 46 Sv* aLo the fact that 
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the accused are desperate and dangerous persons hazardous to the 
community, is a fact which pertains to each accused separately, and there 
IS no sUch connection between them in regard to their character which 
may be deemed as habitual association Consequently, proceedings should 
be taken separately against each of the accused persons — Han Tela^fg 

V Q E , 27 Cal 781 In re KtUtt Gounden. 47 M L. J, C89 • A 1. R. 
(1925) Mad 189 

Again sub section (5) does not authorise a Magistrate to deal mth 
persons charged under separate sections in one and the same inquiry 
Thus, a person called upon to give security under section 109 and another 
person called upon to give secunty under sec no cannot be tried together 
in the same proceeding — A C v Mehen ,&0 C 9t 2 Cr L J 224 

And lastly two contending parties opposed to one another and inclined 
to Commit an offence involving a breach of the peace, cannot be said to 
have been associated together, and a joint trial of such contending parties 
is illegal — Pran v Cmp , 8 C W H tSo , 5r Mad S76 , Kama! 

V Cmp , II C W N 472 , 14 A L J 268 , Ktshore v Bmp , 6 P L T 
768. sC Cr L J 1248 Dut m 9 All 452 it Ins been held that such a 
joint trial is not ^pso facto null and void, except where the accused has 
been prejudiced thereby 

Stparatt finding and evidence — Where proceedings are taken jointly 
against more persons than one under this sub section, the Magistrate 
must come to a separate finding as regards each of them individually-^ 
33 Cal 929 , Kalu V Bmp 37 Cal 9* . *895 P R 1 . SrijHandan v Bmp , 
37 All 33 , lO Cr L J 46 , and the judgment must show that the Magis- 
trate has considered the ca!>c of each individual necused — Katii Mirea 

V Bmp . 37 Cal 91 The case of each person is to be considered on lU 
own merits and it should not be allov»csl to be mixed up ox prejudiced 
by that of the others — 6 All 214 , Hid Jsntatl v P mp , zt A L J 841 
25 Cr L J 932 Upon general pinciplcs every accused person is entitled 
to insist tint his case shall be tried separately from the case of other persons 
similarly circumstanced — Q B v jll/dul hadir, 9 All 453 . 1909 P. 

W R 25 

The Jfagistratc must insist upon definite evidence being given against 
each person charged— ya» Gotindv A E , 15 O C aOj 13 Cr L J 760 
\\hat is evidence agiinst one cannot be treatcil os evidence against all 
others svithout discnmmating between the cases of the sarious persons 
implicntcil— 9 Ml 452. Bmp v Singh 45 All 109 (m) Thus 

where the c\n fence rccordcsl by the Msgistrate has bearing only on 1 1 out 
of 36 persons called upon to show cause Ins order binding down all (he 26 
persons IS not \ ahd , it is label onlyas regards those against whom the 
evidence is rclc> ant — 10 C L It 335 
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118 (1) If, upon sucli mqtiir}, it is pro\cd that it is neces- 

Order to giTe f®*" Keeping the peace or maintaining 

tecun‘7 good behaviour as the case may be, that 

the person in respect of w liom the inqmrj is made should cNccute 
a bond, mth or inthout sureties, the Jlagistratc shall make an 
order accordingh * 

Pronded — 

}trsl, that no person shall he ordered to give security of 
1 nature diflLrtnt from, or of an amount larger than, 
or for a jx-nod longer than, that specified in the order 
madL under section 112 , 

swh'!\ that th’ amount of t\era' bond shall be fi\cd 
With dit ng.id to the circumstances of the case and 
sliAli n it b t \cissnc , 


Ilia' 1 h n th' per on m respect of whom the 
» I ’ 1 1 1 ill or tin I'ond shall be cNccuted 
7j^ i tr ti 

F'l* I'"'* — Thsso wort? show that an 
i I «1 xuhfut itifjiiirj and froo/-^ 
I - niiN f jf finding it proved 
t X I/-! («7l) The findingot 
’ 'l f t \i I 1 I. \s mucli dctiil 

I im 1 r this section — 
"■ m turil terms that 
i ‘ 3 tu f'd should be 

■« 1/ I z. iM p r 


; I'ln? t > give 
1 ^ ti fctioa 
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the accused are desperate and dangerous persons hazardous to the 
community is a fact which pertains to each accused separately and there 
13 no sUch connection between them in regard to their character which 
may be deemed as habitual association Consequently proceedings should 
be taken separately agamst each of the accused persons — Hart Telang 
■V Q E i-j Cal 781 In re Kvitt Caunden 47 M L J 689 AIR 
(1925) Mad i8g 

Again sub section (5) docs not authorise a Magistrate to deal ivith 
persons charged under separate sections in one and the same inquiry 
Thus a person called upon to give security under section log and another 
person called upon to give security under sec no cannot be tried together 
in the same proceeding — A £ v \Iehen fi O C 91 2 Cr L J 224 

And lastly two contending parties opposed to one another and inclined 
to commit an offence involving a breach of the peace, cannot be said to 
have been associated together and a joint trial of such contending parties 
IS illegal — Pran Krishna v Cmp 8 C W N 180 31 Mad 276 hamal 

V Lmp Ji C \\ N 47-* 14 A L J 268 Ktshore v Emp 6 P L T 
768 "OCr L J 1248 But in 9 All 452 it has been held that such a 
joint trial is not tpso facto null and void except where the accused h-ts 
been prejudiced thereby 

Separate finding and cindenee — Where proceedings are taken jomtiv 
against more persons than one under this sub-scction the Magistrate 
must come to a separate finding as rcgarls each of them individually — 
35 Cal 929 Katuv Cmp 37 Cal 91 1895 P R t Drtjnattdanv Cmp, 
37 All 33 to Cr L J 46 and the judgment must show that the Magis 
trate has considered the case of each individual accused — Kalu Mirea 

V Cmp 37 Cal 91 The case ol each person is to be considered on its 

own merits and it should not be allowel to be mixed up or prejudiced 
by that of the others — 6 AIT 214 Md Ismail v Cmp 21 A L J 841 
25 Cr L J 95- Upon general pmciplcs every accused person is entitled 
to insist that his case shall be trie I separately from the case of other persons 
similarly circumstanced — Q C v Abdul hadir, 9 All 452 1909 P 

W K 25 

The Magistrate must insist upon definite evidence being given against 
each person charged— yni Coi iwd V A E 15 O C 2O3 13 Cr L J 7C0 

What w evidence against one cannot be treated as eVi Icnce agamst all 
others without discriminating lictwccn the cases of llic various persons 
Imphcatel— 9 Ml 452 Cmp v Siwgft 45 All 109(111) Thus 

where the cv 1 Icnce rccor Inl bj the Magistrate has bearing only on 1 1 out 
of 26 1 crsonscallcil upon toslinwcausc his onler bin ling down all the 26 
persons IS not v ahd it is validonlyas regards those against whom the 
evidence is relevant — 10 C L K 335 
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118 (i) If upon suchmqutrv it is proved tint it is ncces 

Order to giTc for keeping the peace or maintaining 

jfcunty good Ixilnviour ns the case mny be that 

the person m respect of whom tlie inquiry is made <;1 ould execute 
a bond wnth or without sureties the Magistrate shall make an 
order accordingU 

Provided — 

/trs/ that no person shall be ordered to give security of 
a nature different from or of an amount larger tlian, 
or for a period longer tlian that specified m the order 
made under section 112 , 

secondly, that the amount of every bond shall be fixed 
With due regard to the circumstances of the ca«e and 
shall not be excessive , 

thirdly, that, when the person m respect of whom the 
inquiry is made 1$ a minor, the bond shall be executed 
only by his sureties 

391 If It IS proved etc — Bridence — ^Thesc words show that an 
Order under this section cannot be made without inquiry and proof— 
ttatanlal 585 The Magistrate must give his reasons for finding it proved 
that security IS necessary-~/>i re to Bom 174(175) The finding of 
the Magistrate must be based on clear and full evidence As much detail 
3s possible should be required before making an order under this section — 
t^*”p V Hamidulla 1880 A W N 114 A finding in general terms that 
•t '5 for the interest of the community at lar^e that the accused should be 
hound down tor good behaviour i*? not sufficient— Ar<rAA» Lai v Q E 
27 Cal 650 

The mere fact that the accused person says that "he 13 wilbng to give 
security to keep the peace is not the kind of proof required by this section 
M a condition precedent to the taking of secunty — Prem Stngh v iCrowrt 
1917 P R 27 18 Cr 1 J 847 Crown v Skeodan 1915 P R 24 See 
’^ote 23O under sec 107 When the accused denied the allegations but ex 
pressed his willingness to execute a bond whereupon he was ordered to 
execute a bond the order was held to be illegal in as much as the accused 
den ed every allegation on the basis of which he was considered liable to 
furn sh secunty, and no evidence was taken to prov e those allegations— 
Emp V Rat Stngh 20 Cr L J 105 

As to the nature of evidence see notes under Sees 107 no 
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292 Order for security — The object of this section is the preven 
tion and not the punishment of ofifeoces and consequently a Magistrate 
when passing an order in terms of this section ought not to ha\e an> direct 
intention of inflicting punishment — Q L v i\a»dhata 7 All 67 There 
fore a ^fagistrate ought not <0 impose arb ffarj conditions not essential 
for the object in view which it would be impossible for the accused to ful 
fi) still less impossible conditions The order must not be tantamount 
to saying that the prisoner shall not furnish any security at all but must 
go to jail It IS not in the power of the Magistrate to pass such order The 
object of the lasv is that the person charged shall furnish if he caq good 
and sufficient security — 22 W R 37 

According to the first proviso to this section the final order must not 
be at vanmee w ith the preliminary order Thus the Magistrate canrot 
vary the conditional order passed under Sec xi'’ by imposing further 
conditions in the final order — KamananA v I\ ZT , xi O C 267 8 Cr I 
I 344 xgo6 AWN 276 So also it is illegal to require a bond for 
good behaviour when the notice was to show cause with respect to keeping 
the petcc — Driver v g C 25 Cal 798 Similarly the Magistrate is not 
competent to demand security with reference to Sec ixo when the pre 
hixunary order was with reference to sec 109 — U B R 24 

(In such a case the proper course is to institute fresh proceedings— /&id} 
So again the Magistrate is not justified in demanding security for a larger 
amount than what was communicated to the accused in the preliminary 
order — X907 P W R tx tS W R 61 Etnp v Debt X8S5 AWN 
30 nor IS he justified in demanding sureties when the summons made 
no mention of sureties at all — 18 \V R 61 in cases where heavier secu 
nty is deemed necessary the Magistrate ought to issue fresh summons 
setting forth the amount intended to be taken — 18 W R 0i rni^ \ 
^fd Ismail 1881 AWN 152 

Moreover the Magistrate cannot in (he final order direct the accused 
to giveaecunty for a longer penol than what was mentioned m the notice 
under section X1 -’ — liamcJaHArav ffp ••6 Mad 47 X 

SuPpUmeniary order for larger seturxty — A Alagistratc pssseil a final 
order il^recting certain persons to fumsh security in certain amounts 
A month later Jc pa •>«] anotler order directing one of tie accused to 
furnish security m a much bigger sum and stating that he had overlooked 
that tills accused h-id been called upon in the prcl minary order to furnish 
a larger security It was held that thesecon 1 onler was tilira tires \fter 
the Magistrate had finishe I hw case, it was lievon I h s power to alter tl e 
order — Itajkunnr v I up 17 \ 1 J 333 

293 Amount of security — ^Under proviso U) m faing the amount 
of security the 3 tagistrate siioull have due rrganl to the circiimstaticcs 
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of the co’se and the •:ecnnt\ shoul 1 not lie disproportionate to the ability 
of the acctjsctl to (urm.«h it with reference to his means and station in life 
~Q ' Ramn i» Bnm 37 Q L \ \A/An f Ml 14 Iiirr Unibiert 

I C L R ( S Itt rr Cal no 1 h \ Ftip iqoo P R 17 

I'^OoP R 30 Tim/ \ r.»i/> I2tr I J i to 3S L R jo hire Nil 
madkuh In \\ R t Q ^ OholaM MaHonieJ 2 \\ R 17 4 M H f 
^ ^PP -fb 2 Weir 5 The amount should lie such as to g*'’* the accused 
a fair chance of complying with the conditions of the secuntj and the 
Magistrate should not fix an amount for vthich there is a probability of the 
accused bring unable to 6nd secunta — Ali\ Finp igoo P R 17 If asftj 
V Fmp tuQi p R jS Barkal \ Croan iqoo P R 24 2 Weir 32 4 

51 H C R App 4fi Ftnp \ Pedar ■* Cal 384 When the accused 
IS unable to gt\e security for the amount required and remains m jail 
it i!> an index that the Magistrate has not exercised a proper discretion 
in fixing the amount — *3 All 80 

There is no warrant m taw for taking separate bonds from the accused 
and his sureties indiMdualt) and severallj exceeding in the aggregate 
the amount for which the accuse<l is liable— /otfaso v Empress *890 
P R 30 

'fsgUfrafe to stole grounds —On a requisition from the High Court 
the 5 Iagistrate is bound to state the grounds upon which he fixed the 
amount of secunts Where the amount of security is pnma facte un 
reasonable the High Court can call upon the Magistrate to state the grounds 
for fixing that amount — fit re Juggut 2 Cal 110 Row 5 iwg/« v ^tnp ^ 
« 833 P R I 

Ifouse properly as security — ^The accused was ordered under this 
section to furnish a bond forRs too and a respectable surety Such a 
surety came forward and oflered security in the shape of house property 
xorth Rs joo The Magistrate rejected the surety It was held that the 
surety bemg respectable and the bouse being worth Rs 500 should have 
been accepted though it was true that under sec 514 only j«oi/eai>fe property 
could be attached and sold during the surety s lifetime for the recovery of 
the penalty — Natihe v Emp 16 A L J 503 19 Cr L J 711 

*93A Minor -—In the case of a minor the bond shall be executed 
only by hig siuj-eties Seeprovisoj The reason for this proviso is no doubt 
the incapacity of the minor to contract— 4 L B R 12 

*94 Revision by High Court — ^The power to demand security from 
suspecteil persons is a poiver that is almost as much of an executive as 
of a judicial nature and the jurisdiction with which the Magistrate is 
invested with regard to suspected persons w a very large one It would 

going counter to the spint of the Code to give persons ordered to fur 
nish security a remeily in the nature of an appeal to the High Court w 
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292 Order for security — ^The object of this section is the preven 
tion and not the punishment of offences and consequently a Magistrate 
when passing an order in terms of thi'> section ought not to have an> direct 
intention of inflicting punishment — Q C v Aaitdhaia 7 All 67 There 
fore a Magistrate ought not to impose arbitrary conditions not essential 
for the object in view which it would be impossible for the accused to ful 
fil still less impossible conditions The order must not be tantamount 
to saying that the prisoner shall not furnish any security at all but must 
go to jail It IS not in the power of the ^faglstrate to pass such order The 
object of the law is that the person cliarged shall furnish if lie caq good 
and sufficient security — 22 W R 37 

According to the first proviso to this section the final order must not 
be at vamnee with the preliminary order Thus the Magistrate canrot 
vary the conditional order passed under Sec ii” by imposing further 
conditions in the final order — Ramanand v h E , xi O C 267 8 Cr L 
J 344 1906 A W \ 27O So aUo It IS illegal to require a bond for 
good behaviour when the notice was to show cause with respect to keeping 
the peace — Driver ^ Q E 2$ Cal 798 Similarly the Magistrate is not 
competent to demand security with reference to Sec no when the pre 
hininary order was with reference to sec 109 — U B R (1897—19®*) *4 
(In such a case the proper course is to institute fresh proceedings — JM) 
So again the Magistrate is not justified in demanding security for n larger 
amount than what was communicated to the accused in the preliminary 
order— 1907 P W R 11 18 W R 61 Emp v Debt 1885 A W N 

30 nor IS he justified m demanding sureties when the summons made 
no mention of sureties at alt — 18 W R 61 In cases where heavier secu 
rity IS deemed necessary the Magistrate ought to issue fresh summons 
setting forth the amount intended to be taken— 18 R Cl /* tup ' 

Md Ismail 1881 A W 152 

Moreover, the Magistrate cannot in the final order direct the accused 
to give security for a longer penod than what was mentioned in the notice 
under section 1 1 "" — Ravicheindra v Cmp , 36 Mvd 471 

Suppifnientar} order for larger secwtly —A Magistrate psssed a final 
order directing certain persons to furnish security in certain amounts 
A roontn "later tie passwt sni fher order directing one ol ttie accused to 
furnish security in a much bigger sum md stating that he had ovcrlookeil 
that thi> accMsoil had been called upon in the preliminary order to furnish 
a larger security It was held that the second onler was ultra ares After 
the Magistrate had finishe I his case, U was lieyon I his power to alter tl e 
onler— R-ijAKHMr V Ftup 17 \ I J 335 

293 Amount of security — Under provi o (2) in fsmg the amount 
of secunty the Magutrate st ould have due regard to the circumstances 
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of the ciAe and the «ecunt\ <^h(>uUI not be disproportionate to the ability 
of the accused to furnish it with reference to bis means and station in life 
— Q C \ Rama it Bom 37 Q I \ \athu < \ll 214 lure Umbtea 

t C L R In re JugStil ' Cal no 4fi \ Etiif> 1000 P R 17 

1‘iOoP R 30 FiraU Emp tiCr I J 1 10 5S f R 10 Itt re Ml/ 

madiub 19 \\ R I () \ OMam MaAomeJ 22 \V R 17 4 M H C 

R \pp 46 2\\eir5’ The amount should be such as to give the accused 
a fair chance of compljmg with the conditions of the security and the 
Magistrate should not fix an amount for which there is a probability of the 
accused being unable to find secunty — /l/i v Enip 1900 P R 17 Uasia 
t Emp , J901 P R ’3 BarAal \ Cronn 1000 P R 24 2 \\eir52 4 

M H C R \pp 46 Emp \ Dettar 2 Cal 3S4 \\hen the accused 
w unable to gi\e secuntj for the amount required and remains m jail. 
>t an index that the Magistrate has not exercised n proper discretion 
in fixing the amount — 23 All 80 

There is no warrant m law for taking separate bonds from the accused 
and his sureties indisnduaU) and severall) exceeding m the aggregate 
the amount for which the accused is liable — Jawavn v Emprest ’890 
P R 30 

^fagtstraU to ttale grounds — On a requisition from the High Court 
the Magistrate is bound to state the grounds upon which he fixed the 
amount of security Where the amount of security is prma facie un 
reasonable the H gh Court can call upon the Magistrate to state the grounds 
for fixing that amount— /« re Juggut 2 Cal no Ram Siiig/i v Zmp , 
1883 p R , 

House properly as security —The accused was ordered under this 
section to furnish a bond for Rs 200 and a respectable surety Such a 
surety came forward and offered security in the shape of house property 
worth Rs 500 The Magistrate rejected the surety It was held that the 
surety being respectable and the house being worth Rs 500 should have 
been accepted though it was true that under sec 514 only mot'eai'fr property 
could be attached and sold during the surety’s lifetime for the recovery of 
the penalty — Nanhe v Emp , 16 A L J 303 19 Cr L J 711 

293A Minor — In the case of a minor the bond shall be executed 
only by his sureties See proviso 3 The reason for this provisoia no doubt 
the incapacity of the minor to contract — 4 L B R 12 

294 Revision by High Court —The power to demand security from 
suspected persons is a power that is almost as much of an executive as 
of a judicial nature and the junsdiction with which the Magistrate is 
invested with regard to suspected persons is a very large one It would 
be going counter to the spirit of the Code to gue persons ordered to fur- 
nish security a remedy in the nature of an appeal to the High Court w hicli 
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ha3 not been grinted to them by the Legislature Therefore the High 
Court will interfere with the orders passed by a Magistrate only on the very 
clearest and strongest grounds which demonstrate that there has been 
in the particular case a gross miscarriage of justice — Balntukand v Emp . 
1889 P R 23 

The High Court will interfere in revision where the order is based on 
no evidence on the record — Shtr Stngh v Han Stttgh 1912 P L R ib 5 
13 Cr L J 720 Emp v SukMeo, 14 A L J 215 17 Cr L J 157 • or 
where the materials on which the order was passed are clearlv insufficient 
to support the onler — Na/ar Chandra v Emp 38 C L. J. 198 or where 
there is nothing on the record to show that an inquiry as required by 
sec 117 was held — Mut Chand v I( E 12 A L J 1262 37 All 30 , 

Emp V 14 A L J •*15 It will also interfere avhere the judgment 

of the Distnct Judge deciding an appeal under section no is a very short 
one and does not show that evidence was all examined and carefully 
weighed — Sarwan v Emp , 14 A L J 279 • 17 Cr L J 167 . Dabi$ Pershad 
V Emp , 13 Cr L J 9 (All) or where the Magistrate disbelieved the 
evidence produced by the accused without any substantial reason — Mthar 
ban V Emp , 16 Cr L J 805 : 13 A L J 1046 , Hakim Stngh v Emp 
13 A L J 1055 t6Cr L J 810 or where the Magistrate has not given 
due effect to the evidence for the defence — Gayani v Emp 17 Cr L J. 
461 (All ) or where the Lower Appellate Court in hearing the appeal has 
not taken the trouble to rehear the case — Ibid 

The High Court has the power to interfere In revision where the exer* 
CISC of discretion being required by law, the lower Court exercised no 
discretion at all or exercise 1 its discretion m a wholly unreasonable and 
improper manner eg where the Magistrate ordered security to be fur- 
nished in an unreasonably large sum out of all proportion to the means 
of the accused — 2 Cal no The High Court may interfere in revision 
if there is a material error m any Judicial proceeding t e. an error resulting 
in an unjust onler for security — Ibid 

See also Note 276 under sec no 

Appeal • — See sec. 40GN 

119 If, on an inquiry under section 117, it is not proted 
Discharge of person necessary for keeping the peace 

Informed against. gj. maintaining good bclmiour, as tlic 
case may be, that the person in rcxpcct of wliom the inquirj’ 
is made, should execute n bond, the Magistrate sliall make an 
cntr>* on the record to tliat effect, and if such pcr«on is in custodj 
only for the purposes of the inquirj', shall rrlfpce him, or, if *ucli 
person is not in custody, shall di<clia^ him. 
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29s Further inquiry —The worl Jischarge meins merely a per 
mss on to depart If does not mean the discharge of an accused person 
as contemplated b> Sec 437 (now 436) so as to enable further proceed 
lags being instituted under that section against the person disclnrgel 
under this section — 33 Mad S5 Section 437 (now 436) does not enable 
a Court to direct further inquiry in a case of discharge of a person agiinst 
whom security proceeilings were instituted under Chapter VIII because 
sach a person is not an accused* within the meaning of that section — 
Q C \ /mail \tanJal ij Cal 662 Daianalh \ Etnp 33 Cal 8 1905 
P U 4' limp \ Jiorhan Singfc 22 A L j 129 46 Ml 235 Narain 
\ Durga tgii P H 6 12 Cr L J 23- 1914 U B R tst Qr 3 (But 
the contrary Mew has been taken in 24 All 148 36 All 147 1809 A 

\\ \ 203 J903 P n 24 16 Bom 661 35 Bom 401 and •’i All 107 
where it is held that the person proceeded against under tlu-> cliaiter 
maj be said tn be an accused person and further inquiry may therefore 
be directed) 

Section 436 as now amended in 1923 clearly applies only to the else 
of a person aeeuud of an offence | further inquiry cannot therefore be 
directed against a person discharged under sec zip because tie person 
proceeded against under this chapter is not accused of an o/feuce The 
rulifigs ated above within brackets are no longer good law See Note riSo 
under sec, 43d 

C -^Proceedut^s in all Cases subsequent (o Order to furnish 
Security 

120 (i) II any person, m respect of whom an order rc 

,, . oulnnR secunty is made under section iq6 

Commencement 01 ^ 

periodforwhichiecu- or section 118 is at the time such order 
nty fs required made, 'Sentenced to or undergoing a 

sentence of, imprisonment the period for which such 'ecunty 
IS required shall commence on the expiration of such sentence 

(2) In other cases such period shall commence on the date 
of such order, unless the Magistrate for sufficient reicon fixes 
a later date 

296 On the expiration of the sentence — Under this section a 
convict undergoing a sentence of Imprisonment cannot be obi ged to give 
security until the imprisooment ends nor can an order for Impnsonment 
(under Sec 123) In default be made till then— {? Z v Appa Ratanlal 
765 Ettip V Rflwgya 4 Bom L R 934 Q C v Pa»du Ratanlal 774 
hyci Waw K Z 10 Cr L J 69 5 1 - B R 34 { 22 Cr L. J 95 (All ), 

Cr 14 
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If in the meantime he is con\iCted of another offence, anti sentenced 
to 3 fresh term of imprisonment the order tor security should not be 
passed Until after the expiry of both impnsonments If before such expiry 
the prisoner gives the required security, the Magistrate cannot pass an 
order of imprisonment under sec 123 — Q C v Pandu Ratanlal 774 

The accused was convicted under sec *47 I P C but was ‘released 
on bail pending tn appeal agamst the conviction tVhile he was on bad 
proceedings v/erc taken against hun under sec rjo of this Code and he 
was ordered to furnish seointy or in default to undergo imprisonment 
His appeal was afterwards dismissed and the Magistrate ordered that 
as he was undergoing impnsonment m default of furnishing security, 
the sentence under sec 147 I PC would commence after the expiry of 
the sentence under sec no Cr P C Held that the order was illegal, 
being in contravention of subsection (i) of this section — Etnp v Jhabde\, 
22 Cr I J 95 (All ) 

Subsection (») — Ft*tng later dale —The object of this subsection 
IS to allow a Magistrate to grant time to the accused instead of at once 
proceeding to order imprisonment as if tn default This is shown by 
Sec 133 which provides that the security may be given on or before the 
date on which the period for such security commences — Md Abdul Dan 
V Emp 4 C M N III 

Fresh secunii — A second order reqiiinog further secunty from the 
same person to commence on the expiration of Ihe term of security already 
given passed during the continuance of the first one, is not a proper order 
If at the end of the period the act involving a breach of the peace is still 
continued, a further security can be demanded on fresh proceedings being 
properly taken — Md Abdul Ban v Emp 4 C W X xar 

121 The bond to be executed by any such person slnll 

, , bind him to hocp the peace or to be of 

Contents of bond , . , xv t t 

good bclnviour, as the case ma> bo, and m 

the latter case the commission or attempt to commit, or the 
abetment of, any offence pimishable with imprisonment, uherexor 
it miv be committed, is a breach of the bond 

297 Breach of bond for keeping peace — A bond for keeping the 
peace will not l)o forfeited by the commission of any offence It can be 
forfeiteil only b> the commission of offences likely in their consequences 
to cause a breich of the peace Thus a conviction for theft ( /« re Jlaren 
ChundfT 18 \\ R 63), wrongful confinement or extortion ( /n re Zearnrf* 
d\n 19 M R 4'^) or for sbduction (iQof P R f) or for a secret attempt 
to poison a person ( ( 7 »/f \ Croini 1014 P R 22 IjCr I.J C03) 

, will not entail a forfeiture of the bond 
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In Inanthachan \ AHanthaekan ** Mad >09 ho^^e^e^ it has been 
held that it is not nccessarj that some actualiv pum hablc offence should 
be committed Ml that is nece^sart to show is that some act was done 
which was Lhel) in its consecjuencc to prosokc a breach of the peice 

A bond to keep the peace maj l>e forfeited on the commission of an> 
act insoUnng a breach of the peace no matter whether the act is com 
mitted against the person at \\ho«e chaise the original order was framed 
or against anj other person — 15 \\ R 14 It is also immaternl whether 
the accused committed the act with his own hands or instigated other 
persons to do it In either case the bond is forfeited — ’ Mad iCo 11 

R.5’ 

If some persons (Hindus) are bound down under section 107 owing 
to an apprehension of a breach of the peace on account of their inter 
ference ivith the slaughter of cows by the Mahomedaiis at a particulnr 
place such persons are not debarreil from instituting a civil suit to pre 
'ent the Mahomedans Irom slaughtering cows at that place and the 
institution of the suit will not amount to a breach of the l>ond which thej 
were required to furnish The filing of the civil suit may be extremely 
provocative to the Mahomedans and ma> lead to further quarrel and 
breach of the peace but it cannot b) any stretch of language be called 0 
wrongful act which would entail forfeiture of the bond The bringing 
of the civnl suit is a perfectly legal action and the Hindus were acting 
within thcif rights in doing so It is cfearly not the intention of the legis 
lature to prevent persons even though bound clown by a security bond 
from seeking to enforce their rights in Cml Courts otherwise, the result 
will be that no person so bound over would lie ible to institute a civil 
or cnminal proceeding without endangering the forfeiture of his bond— 
Silal V Crown i T^h 310 21 Cr L J 702 

298 Breach of bond for good behaviour — A bond for good behaviour 
will be forfeited by the commission of any offence Thus a conviction 
for causing grievous hurt (1915 P R 10) or a conviction under Sec. 13 
of the Gambling Act III of 1867 (1906 AWN 13) woull amount to a 
breach of the bond 

But an actual commission of the offence is necessarj for the forfeiture 
of the bond Where a person bound down under Sec rog w-as found 
to be in possession of costly clothes for which he could not satisfactonly 
account, it was held that the bond should not be forfeited, since there 
was no proof that he had actually stolen those clothes — In re I enkata 
falnam, 2 Weir 57 The bond js forfeited by the commission of any offence 
"o matter wherever the offence may be committed If the bond is en 
frred into in one district and the accused is convicted of comm 
in assault in another district, the bond is (orfeited and the Magis 
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If in the meantime he i3 convicted of another ofience, and sentenced 
to a fresh term of imprisonment the order for security should not be 
passed tintil after the expiry of both imprisonments If. before such expiry, 
the prisoner gives the lequued security, the Magistrate cannot pass an 
order of imprisonment under sec 123 — 0 C v Pandu Ratsnlal 774 

The accused was convicted under sec 147 I P C but was 'released 
on bail pending an appeal against the conviction \VhiIe he was on bail, 
proceedings were taken against him under sec 110 pf this Code and he 
was ordered to furnish security or in default to undergo imprisonment 
His appeal was afterwards dismissed and the Magistrate ordered that 
as he was undergoing imprisonment m default of furnishing security, 
the sentence under sec 147 I P C would commence after the expiry of 
the sentence under sec no Cr P C Held that the order was illegal, 
being in contravention of subsection (i) of this section — Etnp v Jhahde), 
22 Cr L J 95 (A« ) 

Subsection (*) — Fixing fafer date -—The object of this subsection 
is to allow a Magistrate to grant time to the accused instead of at once 
proceeding to order imprisonment as if in default This ts shown by 
Sec 123 which provides that the security may be given on or before the 
date on which the penod for such security commences— -ilfd Ahiul Dart 
V Emp. 4 C W V iji 

Fftih seeurily — A second order requiring further security from the 
same person to commence on the expiration of the term of security alreidy 
given, passed during the continuance of the first one, is not a proper onicr 
If at the end of the penod the act involving a breach of the peace is still 
continued, a further security can be demanded on fresh proceedings being 
properly taken — ^Id Abdul Pari v Emp.^C W N lai 

121. The bond to be e’cccuted by any sugh person shall 

. ^ bind him to beep the peace or to be of 

Contents of bond , , . ,v 11 

good behaviour, as the case may be, and m 

the litter case tlie comroissjon or attempt to commit, or tlie 
abetment of, any offence punishable wth imprisonment, uhereter 
it mav committed, is a breacli of the bond 

297 Breach of bond for keeping peace — \ bond for keeping the 
^peacc will not tw forfeite*! by the eommlssion of any ofience It can be 
forfeiteil onI> b> the commission of offences likely In tfieir consequences 
to cause a breach of the peace Thus a conviction for theft {/n re llaren 
Chundtr, 18 W*. R 63), wrongful confinement or extortion ( In re Ztamd’ 
dm. 19 M R 48) or for abiluction (1906 P R f) or for a secret attempt 
t« poison a person ( AAmad Cnf V Crown 1914 P. U 2i isCr.I.J ^03) 
^will not entail a forfeiture of the bond 
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In inantkachari \ Anantkachan 2 Mad i6o howe'er it has been 
held that it is not necessary that «ome actuallj punishable offence should 
be committed \ll that is nece«sar\ to shovi is that some act was done 
which was hkel> in its consci^uence to pros ohc a breath of the peace 

K bond to keep the peace maj be forfeited on the commission of anj 
act involving a breach of the peace no matter whether the act is com 
rutted against the person at whose charge the original order was framed 
or against anj other person — 15 \\ R It is aKo immaterial whether 
the accused committed the act with his own hands or instigated other 
persons to do it In either case the bond forfeited — 2 Mad lOo n 

R.5* 

If some persons (Hindus) are bound down under section 107 owing 
to an apprehension of a breach of the peace on account of tl etr niter 
ference wath the slaughter of cows bj the Mahomedans at a particular 
place such persons are not debarred from instituting a civil suit to pre 
'ent the Mahomedans from slaughtering cows at that place and the 
institution 0! the suit will not amount to a breach of the bond which they 
were required to furnish The filing of the civil suit may be extremely 
provocative to the Mahomedans and may lead to further quarrel and 
breach of the peace but it cannot by any stretch of language be called a 
wrongful act winch would entail forfeiture of the bond The bringing 
of the cml suit is a perfectly legal action and the Hindus were acting 
within their rights m doing so It is clearly pot the intention of the legis 
lature to prevent persons even though bound down by a security bond 
from seeking to enforce their rights in Civil Courts otherwise, the result 
Will he that no person so bound over would be able to institute a civil 
nr criminal proceeding without endangering the forfeiture of his bond — 
Silal V Crown T I ah 310 2tCr L. J.702 

298 Breach of bond for good behaviour —A bond for good behav lOur 
Will be forfeited by the commission of any offence Thus a convict on 
for causing grievous hurt (19*5 P R ro) or a conviction under Sec. 13 
of the Gambling Act III of 1867 (190O AWN 13) would amount to a 
breach of the bond 

But an actual commission of the offence is necessary for the forfeiture 
of the bond Where a person bound down under Sec 109 was found 
to be in possession of costly clothes for which he could not satisfactorily 
account, it was held that the bond should not be forfeited, since there 
was no proof that he had actually stolen those clothes — In re \enkala 
Tatnam, 2 Weir 57 The bond is forfeited by the commission of any offence 
no matter wherever the offence may be committed If the bond is cr 
tered into in one district and the accused is conaicted of ^ 
an assault in another district, the bond is forfeited and the 
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the former district can proceed against the accused under this section — 
2 B L R App 1 1 

The words commission of an offence do not necessarily imply a con 
viction for an offence Although it is true that a conviction is considered 
necessary to esfiblish that an offence has been committed but there is no 
authority for the extreme view that the commission of an offence cannot 
be proved otherw sc tl an bv a conviction — Mansur v Fmp 24 Cr 

J 588 

An offence committed m a Native State would amount to a breach 
of the bond — Crown v Deua Stngh 1910 P R 38 but see contra — 
Pahadiir Singh V Croun iqi8 P R 36 

299 Procedure on breach of bond — When a person forfeits a bon I 
by being cnna icted of an offence the amount of the forfeited bond may be 
recovers 1 but he cannot be forthwith imprisoned for the unexpired por 
tion of the term (or which security was taken The Magistrates remedy 
js to take fresh proceedings under this Chapter— r»M/>rror a Jag Deo 
38 All 629 

A Magistrate is not jitstifierl in forfeiting a recognisance under this 
section without gi\ mg the party charged with the breach an opportunity 
to cross examine the witnesses upon whose evidence the rule to show 
cause has been issued— a No6i»i 4 Cal 865 

300 Liability of surety —See notes under sec 314 

It should he noted that in order to make the surety liable the conaie 
turn of the principal must be for an offence stmihr to that for svlnch secuntj 
was Risen Wlien men stand sureties in respect of sec no it is to be 
understood that tl ey undertake liability for only such good conduct 
nn the part of the principal as is indicated b) the circumstances under 
which the sccunt> was demandeilt it Is unjust to hold that they should 
lie compelled to undergo liability for any conceivable form of offence 
compulted by the person for whom they stood as sureties Thus where 
a person was rcfiuired to give security for being suspected as a thief and 
a habitual rcceiscr of stolen property and a resident of another village 
was acccpteil as his surety and the principal offender was subscquentlj 
convicteil under see 336 T P C il was held that the surety slould al 
ways t>e treate I in a considerate manner and he shnul 1 not be hel I liable 
for su I len acts of violence committed b> the principal especially when 
ihe surety was a res lent of another village anl ha I no possible oppor 
tunity o( controlling the everyday life of the offender— l/dAam Singh v 
h r 1913 P B 15 14 Cr I J 573 In Crown \ Sher Singh 1013 
p R 10 16 Cr t J 349 tin ler similar circumstances the sureties were 
not altogether exempted 1 it were onlerel to pay a reduced penalty 
fir Rs 500 Instea 1 of Rs tooo 



Sec. 122 ] THL CODl or CRI'IIN \L I’ROCEDURC 2t 

V person \\as put on v^unt) for Rs looo for one year, and twoothei 
peryjns stood sureties for him The person nas after^\ard3 contacted 
under see 3 3 1 P C in nhich offence he was found to have taken only 
a minor part HeU under the circumstance' that the order of forfeiture 
of a reasonable sum of Rs jo against the sureties vas sufficient and that 
the> need not be burdened— V Croau IJI5 P R 6 10 Cr L J 
-S? 

122 \ Magis 122 (i) A Magistrate may refuse to 

to r°,”t PO”" •« «J“> 

sureties refuse to sureties or may reject any surely 

accept any surety prntously accepted by him or hts predecessor 
offered under this under this Chapter on the ground that 
Chapter, on the such surety is an unfit pcr«on for the 
ground that, for pm poses of the bond 

reasons to be re- Proitded that before so refusing to accept or 
corded by th-' rejeeUng any such surely he shall either hmsclf 
Magistrate, sucli hold an inqntry on oath into the fitness of (he 
surety is an unfit surely or cause such inquiry to be held and a 
person report to be tnade thereon by a Magistrate 

subordinate to him 

(2) 5Mf/» Magistrate shall before holding 
the inquiry gue reasonable notice to the surety 
and to the person hyithom the surety itas offered 
and shall in making the inquiry record the 
substance of the evidence adduced before him 

(3 If the Magistrate ts satisfied after con 
sidertng the eiidence so adduced either before 
him or before a Magistrate deputed under sub 
section (i) and the report of such Magistrate 
{if any) that the surety is an unfit person for the 
purposes of the bond, he shall make [an order 
refusing to accept or rejecting as the case may 
be such surety and recording liis reasons for 
so doing 

Provided that before making an order 
rejecting any surety vho has preciously ' 
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accepted the Magistrate shall iss«c his summons 
. or warrant as he thinks ft and came the person 

for uhom the surety is bound to appear or to he 
brought before him 

Change — Ihc whole section has been newly drafted by Sec 20 of 
the Cnmmal Procedure Code Amendment Act (X.VIII of 1923) 

The main cliangcb introduced by this new section arc — (i) rejection 
of a surety previously accepted (2) inquiry into the fitness of a surety 
and (3) delegation of such inquiry to A Subordinate Magistrate Ihc 
reasons have been stated below in their proper places 

301 Rejection of sureties — ^The question as to whether a parti 
cular person is lit to ^tand as surety or not is a matter for the decision of 
the Magistrate The question in every case is one of discretion and the 
Magistrate s discretion in this matter ts not fettered m any way — In re 
Jaltl 13 C \V N 80 Dhawant V K E 12 A L J 1004 16 Cr L J 

54 /iMwf Anrim v Aiitg £mp 44 Cal 737 2l C \\ N 9 5 But 

this discretion to icccpt or reject a surety must be cNcrcised only ifter 
a satisfactory inquiry tn accordance with law — Dhauant v A £ I3 A 
1 J 1004 A/ibar Ah v Lmp 42 Cal 706 19 C W N 330 Ra^ait 

V Emperor 43 Cal 10,4 30 C W M 1133 The Mngistratc can refuse 

or accept any surety only on valid and reasonable grounds *ind not on 
mere conjectures and surmises — 10 C \V N 1027 42 Cal 764 22 W 

U 37 So long IS the sureties arc of a satisfactory class and the security 
offered i9 good and sufficient the Magistrate is not justified in rejecting 
them — Q \ Cant 1 j is '\ P II C R •’49 

\fCcr an order is passed under section 118 dcroanding sureties tic 
Magistrate cannot introduce any new quabficatioos While deciding on the 
sutibilt) of til siiretics ind cannot reject tl em 1 eciusc they do not 
aiiswir to those qual fications — Allalfitox Lmp 2O Cr L J J041 A 
1 R (>923) Sin 1 3'i • 

Sureties ought not to Ik* rejected mcrilj ««i tl c strength of reports of 
the Police {Jai Cevind s A L 15 O C -*03 i3Cr L J 760 10 C W 
N 10 7 Lmp V Tota 23 Ml 27. 2jCal 435 Mitnsfit s Imp 18 A 
LJ34 ’iCrl J 3O3 Ce/>iV I mperor 20 A A J 7O0 190& P R 
18 ZoraWirv Liip 13 \ L J 4O9 iGCr L J 445 12 \ I J looj 
iS L R II .SI R 15 Md Ibrahims Crovi 16 Cr I J loo 
SSI R 173) without giving them an opportunitj of meet ng Tn> nllc- 
gnlions lint may l>c made ag-iinst them— >13 Cr I J 7^7 (Ml) The 
Implicit afccptance <f the (pinions expressed in pol ce reports vithout 
convidering the facts upon which such opinions are Ivisrd wniil I place all 
jersons ordered to (uniuh securit) at the mercy of the i ohcc — In re 
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Abd’ii Kha<i, loC \V K 1027 When a Magistrate bases his orders oa a 
police' report, he abrogates the functions impoHjd on him by l.iw, and 
allots the decision of the case to rest with the police If he asks the 
police to report, it should be with a \iew merelj of enabling them to collect 
and call csidence Hut in ever) case his order must proceed on a consi- 
deration of the CMdcncc and not of the police report — Imp v Mahro, 
s S L R II , Jat Goiind v K L . tsO lOS 13 Cr L J 760 The 
practice of^calUng in a police officer lor a report on the character of the 
surety is illegal, and the police othcer should, il his csidcnce is ncccssarj, 
be examined as a witness — K L v A<n»« A'Aun, 1906 P R 18 Where 
a suretj tendered by the accused is reported by the police to be an un- 
reliable person, it is not for the surety to prose that he is of good character, 
but for the Magistrate, if he doubts it, to decide the matter upon evi- 
dence— 3 /ubiJi Singh V Ltnp . 18 A L J 3^4 Even a ^raglstrate 
cannot rely on his own personal knowledge in rejecting a surety and dis- 
pense with an inquiry— Cfoaw ' I’trn, 7 S L R 94 . 15 Cr L J 378 
Mhcn a Magistrate rcceises private information that the sureties are 
bad characters, he ought not to reject them on that information alone. 
He should bring the information to the notice of the sureties and give them 
aa oppurtuntty of controverting it— E/u Buhih v Ltnp , 14 C NV. N 7®9 

Before the amendment of this section, it was held that when a person 
lud been once accepted as a surely, be could not he rejicled stibsequenl 
h as an unfit person— i C W N 394 . 1903 P R iG But these deci- 
sions arc now rendered obsolete by* reason of the addition of the words 
“may reject any surety previously accepted ’* "We have adopted the 
suggestion that the provisions of the new section ill should be elaborated 
so as to enable a Magistrate to reject a surety previously accepted by 
him or his predecessor “ — Reportofihe Joint Conmittee (1922) The proviso 
to subsection (3) prescribes a procedure to be followed in such a case 

302, Test as to fitness —According to the Allahabad High Court 
the pnmary test is whether the surety can exercise proper control over the 
person who has been bound over— Zihri v litng Emp 8 A L J, 
785. Mere pecuniary fitness is not the only test of his fitness The object 
of requiring security for good bebavioor is not to obtain money for the 
Crown by the forfeiture of recognisances, but to ensure that the accused 
should be of good behaviour It is therefore reasonable to expect that 
the sureties should not be men residing at such a distance as would make 

»t unlikely that they could exercise any control over the accused— 0 E 

v liahtm Baksh, 20 All 206: Bmp v Ton, 1895 AWN 143, Emp 
V Dabu, 1898 AWN «99 . Manna v Emp , 15 A L J 848 • 18 Cr. 
^ J J039 And this seems to be the intention of the legislature by 
reason of the addition of the word ••for the purposes of the bond.” 
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accepted the Magistrate shall iS5»c hxs simmous 
, or warrant as he thinks fit and cause the person 

for whom the surety is bound to appear or to he 
brought before him 

Change — The whole section has been newly drafted by See 20 of 
the Cnminal Procedure Code Amendment Act CN-VIII of 1923) 

The mam cltaii^c!. introduced by this new section are — (r) rojeettort 
of a surety previously accepted (2) inquiry into the fitness of a surety 
and (3) delegation of such inquiry to a subordinate lilagistratc The 
reasons have been stated below in their proper places 

301 Rejection of sureties — The question as to whether a parti 
cuUr person is fit to ^tand ns surety or not is a matter for the decision of 
the Magistrate The question m every case Js one of discretion and tl c 
Magistrates discretion in this matter is not fettered in an> w-i} — T>t re 
Jalxl 13 C W V bo Bh<twant v h E 12 A L J 1004 i& Cr L J 

54 Abdul harm v hmg Cmp 44 Cal 737 21 C U N 9 5 But 

this discretion to accept or reject a surety must be exercised only after 
a satisfactory inquiry m accordance with law — Ehaaani v h L 12 A 
1 J 1004 Ahbdr All V Emp 42 Ca! 706 19 C W N ”20 

V Emperor 43 Cal 1024 ,0 C \V N 1133 The Magistrate can refuse 

or accept any surety only on valid and reasonable grounds and not on 
mere con}ccturcs and surmises — to C W N iO'>7 41 Cal 7l>4 2 ^V 

U 37 So long as the sureties arc of a satisfactory class and the secuntv 
offered is good and sufficient the Magistrate is not justified m rejecting 
them — Q \ Oautii 7 N U PUCK 249 

an order is pass<d under section 118 demanding sureties tic 
Magistrate cannot introduce an> new qualifications while deciding on tic 
suitabil t) of tie sureties md cann t reject them I ecause they do not 
aiiswir to those qualifications — Allalilto v Lup 26 Cr L J 1041 A 
1 K (I J23) bind 321 > 

Sureties ought not to lie rejected nierclj on the strength of reports cf 
the Police (Jai Cmnd \ A L 15O C afj 13 Cr I J 760 10 C W 
S 10 7 / ni^ \ Tota Ml 272 2jCa) 435 MhbjAi a Ltt p 18A 
B J 324 -i Cr I J 3^5 Goptv Lnperor .oA L J 7('0 lyoO P It 
18 Zorawirv Linp 13 \ I J 469 i6Cr I J 445 i \ I J 1004 
2S L R It 2S I R 15 tbr»htm\ Crotrn 16 Cr I J loo 

8 S I K 173) without g sang them an opportiinitj of meeting aii> allc 
gallons that ma> l>e made agniist them — 13 Cr I J 7 7 ('••) Tin 
Implicit acceptance <1 the opinions cxpri^seil in pnl ce reports without 
consideriog the facts tijvjn which such opinions are based woiil 1 j lace all 
l>eraon4 ordcrcl to furnish secunt) *t the mercy of the police— /« re 
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Cannot supervise or control the person bound down or that he is not a 
resident of the same vnllafie (Snrej/l \ Cmp 3C L J 575) is not material 
So also in Kala Ifir'a v Cm/» 37 Cal 91 and Rayau v L>«p 43 Cal 
1024 a failure by the sureties to show that they could exercise proper 
control Over the accused was held to be not a proper ground for their 
rejection In Jofar Alt \ Emperor 37 Cal 446, it has been held that the 
pecuniary lest is the pnm'wy test but there inav be other objections to 
be considered, and any such objection must be dealt with in each case as 
It arises Hut in -4jir<»</!#i v Lmp 41 Cal 7O4 and Abdul harim v 
£"ip 44 Cal 737 the fact that the sureties would not be able to exercise 
proper control over the accused {who was a notorious dacoit) was held 
to be a proper ground of unfitness of the sureties 

[In the Vmendment Hill of 1914 it was expressly provided that the 
Magistrate would be able to reject a surety on any one of the following 
grounds \i* (a) that he was not of good moral character or (b) that he 
was not of sufficient means to enable him to fulfil his pecuniary liability 
under the bond or (c) that he vras unable to control the movements or 
actnns of the person by whom the bond was executed But the Select 
Committee of I'jiO did not accept this amendment, and observed Wo 
think that it would be a mistake to attempt any definition of unfitness for 
the purpose of acceptance of a surety and we recommend that see i'*3 
should be left unaffected The Joint Committee of 1922 liowever 
again added thu»c clauses but during the debate in the Legislative \ssembly 
(*3rd January 1923} they were again deleted ] 

What are not disqualifications — Ihc fact that the sureties ollcred 
are tlic relahoni of the accuseil fir from being a disqualification is a 
circumstance which would be an additional qualification if the sureties 
arc in other respects suitable A relation is more likely than any other 
person to keep an eye on the accused — bmp v Shtb Swgh 25 All 131 
In re Abdul Kkan 10 C N 1027 Alakala v Crown 1914 P R 6 
Surtsh V Lmp 3 C I J 573 Cmp v Mtro i S L R 3 32 Cr L J 
22 (All) 

A Magistrate should not *efuse to accept a surety on the ground that 
Ic has already stood surety for another man— CAira v Emp 24 Cr L. 

J 5«7 A I U (J924) Oudh *31 So also a Alagistrate cannot reject 
a surety simply because he is a Wantliaou member Ak long as the scctinty 
IS ample, the Court is bound to accept the same without Inquiring into tlie 
politics of the person standing surety — Mating 7 *mu v Emp 4 Hur L J 

PfiMtous conviction not a disqualt/icalioti — Ihc proposed surety is 
not to be considered as unfit by reason of the fact that he was on one 
occasion convicted of offences — ajCr L J 483 (Cal ) . Emp v RaghunatS, 
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In Burma it is laid down that the sureties must be persons who are in 
a position to influence the accused and likely to be able to rtatrain him 
— Wga Hem v King Linp , 8 Bur F. T 53 

In Sind, It has been held that tt ts not in itself a disqualification that 
a person cannot exercise active physical control over the accused , it is 
no doubt an advantage in a surety to be in a position to send for the ac- 
ciisc<l from tunc to time to question and warn him and to put physical 
restraint on him but a man may be a satisfactory surety if he is in a 
position to watch the movements of the accused and to ascertain from 
time to tunc how he is behaving — Mahomed Ibrahtm v Crown, 8 S L K 
173 lO Cr L J 100 But mere solvency of the surety is not the onlv 
test of hi-, fitness The Magistrate has also to consider the question of 
the alnlitj of the suret\ to enforce the good conduct of the accused, as 
relevant to Ills fitness — Imp v \ 1 ahomed Pahor, i S L R 46 In another 
Sind case however it is held that sureties cannot be rejected on the ground 
that the\ "ill not be able to influence the accused The most that a Magis- 
trate can rinsotiablj demand is that they should be respectable mcni 
neighbours of the accused, and solvent up to the amount of the sccuntj 
required — Crown v Ahmed. 1 S R 14 

In Oudh It has been hold that a surety should not be rejectcil on llie 
imrc ground tint he lives at a distance from the accused , but mabditv 
to control is s good ground — Cmp \ Muhammad linhsh, 36 O C 384 
U the sureties undertake to keep the accused within the area of ttuir 
oliscrvation or to adopt other suitable measures for securing the super- 
vision and control nccdid to keep him m good behaviour, there can be no 
inherent objection to their licmg acccptcvl as sufficient, thougli they fcsitlr 
•It a place 18 miles distant from that of the accused — King Cvip v Ilaiit 
rshwir, 10 O L J 2o<)' 34 Cr I. J 703 

Secording to the Bombay High Court, the condition att.achcil to a 
siirctj for gooil behaviour, demanded under sec 11 j that he should be 
able to control the accused is not a desirable condition — Cmp. v /n>a 
Hatha, 16 Dom L R. 138 : 15 Cr I, J 368 It is sufficient if the sureties 
urc solvent and rcspoctible Therefore, where the sureties offcrcilwcrc 
solvent and respectatile, thfc mere fset that they lived at some distance 
from the persons bound ov cr and were not m a position to exercise control 
over those persons was not n good ground for their non acceptance — 
In re Jesh 1 nhalha, 44 IJom 385 21 Cr I. J 377 : 22 Bom L R luo 
In Calculi I. however, there is a conflict of decisions as to whether 
lh<- {H-cuniar^- or moral (iincs-. h the primary test In Jtam Pershad v J\, 
I .f.C.W N. 5'>3, .fJiitii \ / m/rrer, 35 Cal 40oandt3C W N 

elix. It has liern held tint the pnmxty test Is whether the siirrtv is a js rson 
oI sutficJcnt substance li> warrant his being accepted, and the f.vct thxt he 
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cannot saperxisc or control the person bound <lo\\n or that he is not a 
resident of the same vnllage (SwrejA \ Cmp 3C L J 575) is not material 
So also in halu Vir a \ Cmp 37 Cal gi and Ray an v Emp 43 Cal 
io’4 a failure bj the sureties to show that they could exercise proper 
control o\-cr the accused was held to be not a proper ground for their 
rejection In Jafar 4/i v Emptror 37 Cal 4^6, it has been held that the 
pecumarj test is the pnmsrj test, but there ma> be other objections to 
be considered and any such objection must be dealt with m each case as 
It anses But m itxraddt v Cmp 41 Cal 7O4 and Abdul hartni v 
Cmp 4^ Cal 737 the fact that the sureties would not be able to exercise 
proper control oxer the accused (who was a notorious dacoit) was held 
to be a proper ground of unfitness of the sureties 

(In the \mendmcnt Dill of 1914 it was expressly provided that the 
Magistrate would be able to reject a surety on any one of the following 
grounds mi (a) that he was not of good moral character or (b) that he 
«as not of sufficient means to enable him to fulfil his pecuniary liability 
under the bond or (c) that he was unable to control the movements or 
Mtuns of the person b) whom the bond was executed But the Select 
Cominittce of igtO did not accept this amendment, and obserxed Wc 
tbinL that it xxoutd be a mistake to attempt any definition of unfitness for 
the purpose of acceptance of a surety and wc recommend that see 1^3 
should be left unaffected The Joint Committee of 1933 hoxvcvcr 
again added those clauses but during the debate in tlic Legislative Assembly 
(*3rd January 1 J33) the) were again deleted 1 

What are not disqualifications — The fact that the sureties offered 
arc the relations Of the accused far from bring a disqualification is a 
Circumstance which xxould be an additional qualification if the sureties 
are in other respects suitable A relation is more likely than any other 
person to keep an eye on the accused — Emp v Shib Singh 35 All 131 
In re Abdul hhaii, lo C W N 1017 Makala \ Crown 1914 p R 5 
*iuresh \ Emp 3 C I J 375 Cmp v Mtro i S L R 3 32 Cr L J 
22 (All) 

A Magistrate should not 'efuse to accept a surety on the ground that 
he has already stood surety for another man— CAisn x Emp 24 Cr L 
J 517 A I K (1924) Oudh *3* So also a Magistrate cannot reject 
a surety simply because he isaWanthanu member Ak long as the security 
Is ample, the Court is bound to accept the same xvithout inquinng into the 
politic-, of the person standing surety— l/nnng Tun v Emp 4 Bur L J 

172 

Privious conviction not a dtsqu<sliftc«itoti — Ihe proposed surety 
not to be considered as unfit by reason of the fact that he was on 
occasion convicted of offences — 33 Cr L J 463 (Cal ) Emp \ 
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In I 3 «rma it is laid down that the sureties must be persons who arc in 
a position to influence the accused and likely to be able to restrain lum 
— Ileui V htitg Ltnp 8 Bur I T 53 

In bind it has been held that it is not in itself a disqualification that 
a person cannot exercise actiic physical control over the accused it is 
no doubt an advantage in a surety to be in 1 position to send for the ac 
ciiscil from time to time to question and warn him md to put physical 
restraint on him but a man may he a satisfactory surety it be is in a 
position to witJi the movements of the accused and to ascertain from 
time to time how he is bchavioK — ^lahatned Ibrahim v Croiyu 8 S L R 
173 lO Cr L J 100 But mere solvency of the surety is not the onlv 
test ol his fitness The Magivtrvte has also to consider the question of 
the al ihty of the siiretv to enforce the good conduct of the nccoscd as 
rclcvint to his fitness— /»ip \ Mahomed Pahor, i S L R 46 Inanolher 
Siiul CISC how c\ cr it is held thxt sureties cannot be rejected on the ground 
that thc\ w lU not Iw iblc to influence the accused The roost that a Msgis 
trite cm rtisonably demand is tint they should be respectable men, 
ncighbiurs o( the icciiscd md sohcnl up to the amount of the security 
required— Crop'll ' Ahmed i S 7 R *4 

in Uudh It Ins liccn held that a surety should not be rejcctcil uu tin. 
iiure ground that he lues at 1 distance from the accused but inabilits 
to control is a good ground — Lmp \ Muhammad Paksh 2(1 0 C .8-1 
If the surctiis undertake to keep the accused within the irei of thor 
obscnatioii or to adopt other suitable measures for securing the super 
vision md control needed to keep him in good bchiviour, there cm !>« uo 
inherent objection to thetr being icceptcd as sufficient though they resi I 
it 1 pi ICC j8 miles distant from that of the accused — Ai«^ Lmp \ Jam 
esJwii 10O I J ti)} ’4 Cr I J 795 

Sicording to the Bombay High Court the condition altvchcd to a 
surily I r gocxl behaviour demanded under s«: n. that he stiou! 1 be 
able to control the iccuscd is not a desirable condition — Pmp v /n « 
16 Bom L R 138 15 Cr I , J j6S It is sufficient if the sureties 

lire solvent and ropectiMc Therefore where the sureties offered were 
V dvent and respectable, tlit mere fict that they livnl at some distance 
trom the persons boun I over md were not m a position to exercise cciulrot 
over thine jnrsins wis not 1 goul ground for thiir non icccptancc — 
In re Jrsha llkalha IJoni 385 2» Cr I J 377 21 Bom 1 R too 
In Calcuttv, however, there is a conflict of dccisi ms ns to wlether 
thi ixcuniary or m< nl fitness Is the | nmary test In Pam I'ershad v A 
I hC ^\ V 513 It/um 5 AriAA ^ Am/irrer, 35 Cal 40oandl3C \\ N 
clix it has licen held tint tl e | rlmvry test is wt ether tl r surety is u j epu>n 
of kufhclcnt substance to warrant ids being accejUrd and the f ict that he 
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cannot supeniM or control the person bound down or that he >s not a 
rcMdent of the same %nlURe (Surer* V Cruft jC L j 575) is not material 
So also in hatu l/ifj \ Cruft 37 Cal 91 and Iia}a» \ Ctrift 43 Cal 
J024 a failure b> the sureties to show that thc> could exercise proper 
control 01 cr the accused was held to be not a proper ground for their 
rejection In Jafar ih \ Cmf-erar 37 Cal 446, it has been held that the 
pccunian lest is the pnmvj test but there ma\ be other objections to 
be considered, and anj such objection mast be dealt with in each case as 
It arises But in AstraJdt v Cmp 41 Cal 7O4 and Abdul Kttrtm v 
Cmp 44 Cal 737 the fact that the sureties would not be able to exercise 
proper control o\er the accused (who was a notorious dacoit) was held 
to a proper ground of unfitness of the sureties 

(In the \mendmcnt Bill of 1914 it was expressly provided that the 
Magistrate would be able to reject a surety on any one of the following 
grounds mz (a) that he was not of good moral character or (b) that he 
'ras not of sufficient means to enable him to fulfil his pecuniary liability 
under the bond or (c) that he %sas unable to control the movements or 
actuns of the person b) whom the bond was executed But the Select 
Committee of 1916 did not accept this amendment, and observed We 
think that it would be a mistake to attempt any definition of unfitness for 
the purpose of acceptance of a surety and we recommend that sec ia-> 
should be left unaffected The Joint Committee of jgzz however 
again added those clauses but during the debate in the Legislative Assembly 
(23rd January 1923) the> were again deleted ] 

What are not disqualifications — ^Thc fail that the sureties offered 
arc the relations of the aecuseil far from being a disqualification is a 
circumstance which would be an additional qualification if the sureties 
arc in other respects suitable A relation is more likely than any other 
person to keep an eye on the accused — Imp v 5 Ai* 5 ing* 25 Ml 131 
In re Abdul hhan lo C W N lozj Alahala \ Crown I9r4 P R 6 
Suresh v Linp 3 C I J 575 Einp v Jl/iro 1SLR3 azCrLJ 
22 (All) 

A Magistrate should not »eluse to accept a surety on the ground that 
1 c has already stood surety for another man — CAijn v Cmp 2^ Cr L 
J 517 A I R (1924} Oudh 132 So also a Magistrate cannot reject 
a surety simply because he is a \\ anthanu member long as the security 
is ample, the Court is bound to accept the same without inquiring into the 
pilitics of the person sUndiiig surety — Vnwwg run v Cmp 4 Bur L J 

172 

Previous conviction not ti disquaUfttahou — The proposed surety is 
not to be considered as unfit by reason of the fact that he was on one 
occasion convicted ot offences— 22 Cr L J 483 (Cal ) Emp v Caghunath, 
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26 All tbj 25 C A\ N 140 or that he ^\as once challaned in a theft 
caic — VfidijAi \ Emp 18 A L J 324 

iruum not disqualified — The fact that the proposed surety has 
given evidence m favour of the accused in the proceeding which lesultcd 
in the order for furnishing secuntj, docs not disqualify him from standing 
as a surety for the nccused— Bairogt v Cmp 15 Cr I J 727 (All ) So 
also the fact that the persons offercil as sureties helped the accused in 
his defence is no ground for rejecting them — Cebafd/iun \ Evipm'or, iC 
A L J 63 

bet also Note -80 (d) under see tia 

303 Inquiry into the fitness of sureties — Before the amendment 
of 1013 tins section did not expressly p ovide for holding an inquiry into 
tiu fitness of a siiretj before accepting or rejecting him But still in a 
1 irgo number of casis such th inquiry was considered as essential Sec 
42Cil70f \ Emp 4i Cal 1024 Bkawani v K E,izA. I J 

1004 Crown V Pirn 7 S I R 94 Manna \ Evtp 15 A L J 848 

Under tlic jirescnt section the Magistrate can delegate He tu 

4 Bubordinitc Magistrate But under the old law. it nas cimsistciitly 
hell in a number of decisions that the Magistrate ought himself to make 
the inquiry into the sufficiency or otherwise of the sureties he coul 1 not 
delegate the task to a subordinate officer— Lmp v Tialmant 27 All 297 
Ltnp \ Tola .5 All 272. A / v haim hhan JO06 P R 18 Mahali 

\ Crown 1(14 1 * R 6 Cmp v Pntht Pat 1898 \ W N 154 Ihese 

ease's should nn lunger be taken is aiithoritalive But the Magistrate 
cuniint delegate this task to a I’lhce Officer and act ujiGn the report of 
that officer see Note 301 anlef and hanual \ I mp 25 Cr. I J 91 
A 1 H (114) Lah O72 

\ Magistrati of one district lias no junsdiction to make an inquirj 
*into the sufficicncj of a surctj taken under sec 107 from a vagrant by i 
Magistrate of another district csen if the latter authorises the former to 
do so as a Magistrate of one district has no power to delegate hts jxiwcrs 
to a Magistrate of another distnet — 1916 P AV R 52 

Fvid nee — The Magistrate can refuse or accept any surelj oiilj on 
tangible CMdencc reconletl and considered t») him— Afunrkj a Fmp 
18 A L J 324 Ele should examine th» sureties ns to their fitness md 
take such esif^nce as the accused may gi'e anil base Ins decision on the 
evidence so recorded — Cf<7tr« v 7 S L. R 04 Imp \ Mahro 2 

SI It II The inquiry is t > lie c m liicted ju lielally an 1 the Mages 
tratr has p<s»rf to call for and rec€»rd csilence upon oath or affirmation 
— Emp s Gkuh’n Mtislifi .6 Ml 371 Imp \ dlUkdino 3 L. R 
Ry Thu is now expres 1 y pmsided in the | niMio to suljseclion (1) 
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304 R«cordjng reasons — The Magistrate iii rejecting a surety must 
recc'd ht» reasons Jor doing so in bis own writing— ZT/n Btihsk v Cmpcror 
It C W \ jog hatu Sltrit \ rttp 37 Cal 91 440001 385 The 
intention of the l.«gulature in insisting that a Magistrate should record 
lus reasons in refusing to accept a surety on the ground of unfitness is that 
the Magistrate should exercise hi« independent judgment and should 
not bn. guided b\ the opinions expressed in Police reports without consider 
ing the facts upon which such opinions are based — In re Abdul Khan 
10 C W \ io’7 WTicn \ Magi tratc fiilcit to record the reasons and in 
tis explanation to the High Court statol that he did not remember the 
exact circumstances the order rejecting the sureties was set aside — 13 
C W N xxsii 

Appeal i>c" scclion ^o6\ 

305 Interference by High Court — ^Thc question whether a parti 
cular person is or u not a fit person to stand as surety is one for the decision 
of the Magistrate ani u left to Im discretion which is not fettered in any 
"ay— 13 C \V N So and the High Court will not lightly interfere— 
•* ' 1 J toot Drt<fU|i V Ltnp lyCr L J yayfMl) Hut if the dis 
crction lias not been judicially exercised as for instance where no reasons 
are gi\cn why a surety was rejected (13 C W N xxvu) the H gh Court 
"iH interfere 


123 (i) II any person ordered to give security under see 

tion 106 or section ii8 does not give such 
defSuo*f purity security on or before the date on which 
the •period for which such security is to "bo 
fii'cn commences, he shall, except in the case next hereinafter 
nierilioned he committed to pnson or if he is already in prison 
he detained in pri«on until sudi period expires or until withm such 
period he gives the security to the Court or Magistrate who made 
the order requiring it 


(2) When such person lias been ordered by a Magistrate 
Proceedings when to give secunty for a period exceeding 
year, sucli Magistrate shall if such 
®***‘°** person does not give such security as 


Moresaid issue a warrant directing him to bt dctauicd m prison 
pending the orders of the Sessions Judge or if such Magistrate 
IS a Presidency Magistrate pending tlie orders of tJie High Court , 
^d the proceedmgs shall be laid as soon as convcnientlj may 
before such Court 
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(3) Such Court, after examining such proceedings and re- 
quiring from the Jlagistratc any further information or cMdencc 
which it tJunks necessary, may pass such order on the case as 
it tlunks fit 

Provided that tin, period (if any) for which any person is 
impnsoncd for failure to gi\c secunty shall not exaed three 
years 

(]A) If siLitrUv /irti been required tn ihc ror/rir of Iht ^avte 
proccedtiif^s from /ao or num persons in respecl of an\ one of uhom 
llie proceidin^s are referrid to the Sessions Judge or thi High Court 
uiuter sub section {z) such reference shall atso include the case of 
any otlur of such persons itho has been ordered to guc security, 
and the pro>.istons of sHt^■secltons (2) and (3) shall, tn that eicnt, 
apply to tin case of such other ptrson also txcepi that the period 
{if rt»3) for ulnch he ma\ be tniprtsoned shall not exceed the period 
for ithich hi rcrts ordered to cue security 

llU) ! Sessions Judge nia\ tn hn discretion Iraiisftr any 
proccclings laid before him tinder subsection (2) or subsection 
(3A) to an Iddiltoiial ‘sessions Judge tr \ssislant Sessions Judge, 
anl upon such (ransfr such /iddtttonal 'sessions Judge or Assistant 
Sessions Jiidgi mas ixcrctst the pouers of a Sissions Jtidgc tindir 
Hus SiChon in fispul of such proieedings 

(4) If the security is tcndcrid to tlu olTicer m cluirge of tin 
jail, he shall forthwith refer the matter to tilt Court or Magistrate 
who made the order, and sliall await the orders of such Court 
or Magistrate 

(5) Impn«onment for failure to gi\e 
Kind of Irapnwnment sccimty for kcepm^’ the peace shall be 
simple 

(0) Imjjri'onmint for fad- (G) Imprisonment for fail 
urc to give s/’cuntv for good un to gm security for good 
IwhaMOur may be rigorous or InliXMour shall, tthere the pro- 
simple as the Court or Magis- ceedtngs hate been taken under 
tratc m eacli ease directs Section loS, be simple and, 

irkere the proceedings haie been 
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takfn under Section 109 or 
Section 110 Ix! ngorous or 
•simple as the Court or Magis- 
trate iR each case directs 

Chinge — Sub^«'t!ons (jV) and (3!!) and the italicised words in sub- 
section (01 haie been added b> sec 21 of the Cntninal Procedure Code 
'iienlment A t (Will of J«»23) Snbsection (6) has been further 
tended by the Cr P C Second Amendment Act X of 1026 The 
reasons are 

306 Imprisonment in default of Security — There must be hc/hit/ / ai/ii« 
gue '•ecunt\ in order to enable the Magistrate to pass an order under 
this section Vi, an opler for imprisonment passed in anUctpalton of 
'Jefaalt in gmng \ecant\ was bad — Q F v Lalu, Ratanlal 408. High 
Csurl Kfgtsirar s l^ttfr Ratanlal 51 1 Q F \ SA)t'rfl>ii Ratanlal 395 
Ittprivinment should follow the failure to furnish adequate security and 
should not precede a (mdmg that the security is inadequate It is illegal 
for the Magistrate to send a person to jail pending the receipt of the report 
from the Revenue and police officers as regards the adequacy df the security 
'~hi»g Cntp V hatm httsn 1906 P R 18 

Mhere a Magistrate passes an order under sec ti3 no discretion is 
Alloweil to him under Stc 123 and he is bound to imprison forlhtiiilh a 
petson who cannot gne security on the date the order is made Jf from 
“fiy cause the acciisetl has not had a reasonable opportunity of furnishing 
surepes the only legal method of giving him time is to postpone for such 
period as may be deemed necessary the making of the order under section 
>23 awarding imprisonment m default of security — Pun; Circ Ch XT.IV 
P 168 

A person was ordered to execute a bond for good behaviour for one year 
find sureties on 17 12*07 but when he failed to Jo so he was instead 
being committed to prison at once given time to find sureties and finally 
00 24 2 og he was sentenced toiropnsonment for his failure to find sureties 
that as the one year had already elapsed from the date of the first 
°2der, the order for imprisonment under sec i2i was illegal— /n re Mulhti 
6 M L T 308 10 Cr I f 48* 

Person already under tmpruonrneni — If the person against whom an 
®rder under thts section is passed is already under impnsonment as a 
substantive punishment for some offence the order under this section 
shoul 1 not be passed until after the expiry of the term of impnsonment 
— 0 r V Appa Ratanlal 765 Emp v Rangya 4 Bom L R 934 A 
sentence under this section cannot nm concurrently with any other sentence 
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(3) Such Court after examining such proceedmgs and re 
quirmg from the Magistrate any further information or eaudenco 

which it tlunks necessary, may pass such order on the case as 

it thinks fit 

Provided that the penod (if any) for which any persin is 
imprisoned for failure to give sccunty shall not exceed three 
years 

(3^) U suitritv his been required ui the course of the same 
proceedings from tiio nr mort persons in respect of rt«\ one of xchotn 
the proceedings arc nferred to the Sessions Judge or the High Court 
under sub-scciwn (i) such reference shall also include the case of 
any other of such persons tho has been ordered to gtu securil} 
and the pro>.istons of subsections (2) and (3) shall, in that cicnl 
apply to tfu case of such other ptrson also except that the period 
{if any) for nhich he nta\ be imprisoned shall not exceed the period 
for ihieh Ih nos orrfererf to giie sectirifv 

(3U) -1 Sessions Judge ma\ in his discretion transfer anv 
procudings latl before him under subsection (2) or sub'scchon 
(3A) to an Idlilional 'ytssious Judge or IssisroH/ Sessions Judge, 
and upon such transfer such Additional Sessions Judge or Assistant 
Sessions J 11 Ige ma\ exercise the pouers oj a Sessions Judge under 
this section in rispecl of such proceediHf,s 

(4) If the secunty is tendered to the officer in cliargc of the 
jail he shall forthwith refer the matter to the Court or Magistrate 
who made the order, and shall await the orders of such Court 
or Magistrate 

(5) Impnconment for failure to give 
Kind of Imprisonment secunty for kccpirrg the jwacc shall be 
simple 

(6) lmpn<^nmfnt for fail (6) irapnsonment for fail 
urc to gl\e Sf'cuntj for good urc to give ‘^ccuntj for good 
behaviour may be rigorous or l>i.ha\iour shall iihcrc the pro- 
simple as the Court or Magis ccedings hate been taken under 
tratc in each case directs 5 fr/io« loS. he simple ard, 

vehcrc the proceedings hate been 
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tiken under SecUon 109 or 
Section no lx: ngorous or 
simple as the Court or Magis 
trate m each case directs 

Change — Sul^vcet ons (3 V) and (3!^) and the italicised words in sub- 
se^ben (0) ha\e been aided bj aec ii of the Cnnunal Procetlure Code 
\menJment \ct (Will of 19*3) Snbseetion (6) has been further 
amended by the Cr P C Second Amendment Act X of 1026 The 
reawns are statnl below 

306 Imprisonment in defaultof security — ^There must be ac/ failure 
tn gi\c secuntj in order to enable the Magistrate to pass an orler under 
this sect! n Sn an onler for imprisonment passed in anhcipalion of 
default in givini; seeunt) was bad— (> F \ La/ii, Ratanlal 408 High 
Court Ufgfsirat i Letter Ratanlal^it Q F s Shivraya Ratanlal 393 
Imprisonment should follow the failure to furnish adequate security and 
should not prieede a finding that the security is inadequate It is illegal 
for the Magistrate to send a person to jail pending the receipt of the report 
from the Revenue and pol ce officers as regards the adequacy df the security 
Zmp V Katnt hhan I906 P R 18 

Mhere a Magistrate passes an order under sec ti8 no liscretion is 
alloweil to him under Sec 1*3 and he is bound to imprison forthwith a 
person who cannot give security on the date the order is made Jf from 
3ny cause the accused has not had a reasonable opportunity of furnishing 
sureties the onl> legal method of giving him time is to postpone for such 
period as may be deemed necessary the making of the order under section 
123 awarding imprisonment m default of security— Pun; Circ Ch XLIV 
P 108 

A person was ordered to execute a bond for good behaviour for one year 
und find sureties on ty 12-07 but when he faded to do so he was instead 
of being comm tted to pnsoaatpnre given time to find sureties and finally 
on 24 2 og he was sentenced to imprisonment for his failure to find sureties 
that as the one year had already elapsed from the date of the first 
Order, the order for impnsonment under sec 123 was illegal — /« re Muthtt 
Coiinden 0 M L T 308 10 Cr I ( 481 

Person already under imprisonment — ^If the person against whom an 
®rder under this section is passed is already under impnsonment as a 
substantive punishment for some offence the order under this section 
''I>oild not be passed until after the expiry of the term of impnsonment 
— 5 E v Appa Ratanlal 765 Emp v Bangya 4 Bom L R 934 ' 

•‘entence under this section cannot rqn concurrentlj with any other sentence 
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of impnsonment wh ch the person IS undergoing — iGCr L J 272 (Mad) 
See section i-’O 

If a person already imprisoned is sentenced under this section he is 
simply ordered to be detained tn prison See subsection (i) Iso war 
rant for such detention is nccessarj — High Court Registrar s Letter Ratan 
lal 51 1 

Subsequent im^isoKuiriif — H the accused while undergoing an im 
pnsonment under this section is convicted of an offence and sentenced 
to a term of imprisonment the sentence for the substantive offence must 
commence at once and should not be postponed to take effect after the 
expiration of the imprisonment awarded under this section — Q E v 
Tuhhya Ratanlal 970 i Bur L R 364 27 Mad 525 31 Macj 515 

Lmp \ Tis/iiM 37 Bom 178 13 fr L J 849 1895 P ^ *4 

V Kanji 5 Bom L, R 26 Emp v Durga, 6 Bom L R 109S Set 
Note 1083 under sec 397 

Period of tmprisoimenl — ^The person failing to give security shall 
be committed to prison until such penod expires t e the 'penoci of im 
pnsonment in default of security should be the same as tbe period for 
which security was demanded under sec 118 It should be neither for a 
longer nor for & shorter term Thus, an order requiring security for good 
behaviour for a period of six months, and in default awarding rigorous 
imprisonment for months is wrong and bad in form — Q E v Canoo 

Ratanlal 584 23 All 422 If the Magutrate thinks that the term of 

imprisonment should be shorter the proper course is to report the matter 
to the District Magistrate for taking action under section 124 (2} — Q E 

V Moti Ratanlal 668 So also an order awarding imprisonment in dc 
fault of security for a period longer than that for which the accused was 
called upon to give security k illegal — 2 \\eir 57 

The penod of imprisonment must be definite an order directing the 
accused to be impnsoned until he gives secunty 13 bad — 8 Cal f44 

307 Sub section (2) — ^Thi sub section has reference only to the 
case where default la made in finding secunty If tl e security is given 
the section docs not apply and no reference to tl e Court of Session is 
necessary even though tl e term of secunty exceeds one year — Rai Isfirt 

Pershad v g E 23 Cal 62! (627) Ram Aislen v Fmp 15 A L J 

8’2 40 Ml 39 iQCr I J 2 

MTien a Magistrate passes an order for furnishing secunty for a penod 
exceeding one year and default is made impnsonment for default cannot 
be awarded by the Magistrate Ml that he i> empowered to do is to detaiii 
the accused pend ng the order of the Sessions Judge — h F \ l/yu/ 

/fling. 4 L B R 135 7 Cf r J 412 U B R (18471901)28 Mahala 
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V Crev,, 1014 P R 6 2! Cr L J 623 (Uh ) Ifthf Magi'strate passes 
an order for Jmpnvjnment. «t will be bad and will not be cured b> the 
Distnct Magiilrate reducing on appeal the period of secuntj as well as 
the term of inipnsonment to one >ear— 2 \\eir 57 r\en a Magistrate 
Cannot pass an order of impnsonincnt. and then send his order for con 
firmation to the Sessions Judge— Cw/) a Ja/ar, 1899 AWN 151 
tiecause the piweedinss are sent to the Sessions Judge under this section 
not f( r the piir{v>se of rnn/iriuiMg the order of the Magistrate but for passing 
tis own order— 0 F \ slung. 4 L B R 135 , 6 C P L R 27 

'Erceerfing one jenr ’ . — K Magistrate cannot legally amalgamate secs 
*09 and no, and require the execution of tiso bonds for good behaviour 
for an aggregate period of 18 months and in default of the same being 
furnished, commit the accused to prison for 18 months’ rigorous imprison 
nent At anj rate, jn such case the proceedings should be referred to the 
Sessions JudgcundertheproMsionsof&ec «23 (r) — Q C v Balya, Ratan- 
UI916 

Rr/<?fiiff by Magtstratt la Jl$gk Court the Sessions Judge, on 
*• reference made under this section, refuses to confirm the order of the 
District Magistrate passed under sec 118. and discharges the person 
called upon to furnish security, the Magistrate cannot refer the caae to the 
High Court Under sec 438 It noold be contrary to mery principle to 
allow the District Magistrate to report against an order of the Sessions 
Court to which he u subordinate If the Magistrate, as the officer respon- 
sible for the Peace of his district, is dissatisfied with the order of the Sessions 
Judge, his proper course is to ask the PoWic Prosecutor to move the ffigh 
Court for reMsiOn — 23 Cat 7|9. Cmp \ yowiua Bat, z8 All OT 

308 Sub.section {3) — Proeedure an refertnee —On a reference 
made to him under sub section (2) the Sessions Judge should give notice 
to the accused— Dmp v Gtrand, 25 All 375 , N«ftAi Lai v Q E , 27 
Cal O56 , and alio* him to be defended by a pleader — Jhejha v Q C , 
23 Cal 493 , 37 Cal 036 4C \V N 797 , Emp v Ciramf, 25 All 375 A1 
though the Code has made no provision for ginng notice to the accused 
before disposing of references under this section, still it is the duty of the 
Ses»ions Judge to give such notice . where it was not given, the High Court 
condemned the procedure as amounting to a denial of justice— Einp 
V Gtrand 25 All 375 

This section gives p ower to the Sessions Judge to deal with the case on 
the merits and to pass such orders as the cir umstances of the case may 
reqsire— C v Am\r Bala 35 Bom 271 13 Bom L R 203 taCr L J 
257 It is his duty to consider the evidence and to piss an order after 
doing 80 and not as mere matter of course— 1910 P R 20 NNTiere there 
are seseral pnsoners, the Judge in writing hi« order should show that 
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of imprisonment which the person is nndergoing — lO Cr L J 272 (Mad) 
See section i^o 

If a person already imprisoned is sentenced under this section he te 
simply ordered to be detaiited tn pnson See subsection (i) No war 
rant for such detention is necessarj — High Court Registrar s Letter Ratan 
lal 511 

Subsequent imprisoHinent — If the accused while undergoing an im 
prisonment under this section is convicted oi an offence and sentenced 
to a term of imprisonment the sentence for the substantive offence must 
commence at once and should not be postponed to take effect after the 
expiration of the imprisonment awarded under this section — Q E v 
Tulshya Ratanlal 970 i Bur L R 364 -7 ^fad 525 31 Ma«| 515 

Emp V Vishnu 37 Bom 178 13 fr L J 8j9 1895 P R 14 Emp 

V Eanji, s Bom L, R 26 Emp v Durga, 6 Bom Z. R 1098 See 
Note 1083 under sec 397 

Period 0/ imprisonment — ^The person failing to gwe security shall 
be committed to prison until such period expires te the*penod of im 
prisonment in default of security should be the sam; as the period for 
which security was demanded under sec 118 It should be neither for a 
longer nor for a shorter term Thus, an order requiring security for good 
behaviour for a period of six months, and in default awarding rigorous 
impnsonment for months IS wrong and bad m form — Q E v Canoo 
Ratanlal 584 23 \ll 422 If the Magistrate thinks that the term of 
imprisonment si ould be shorter the proper course is to report the matter 
to the D strict Magistrate for taking action under section 124 (2 ) — Q E 

V Moti Ratanlal 668 So also an order awarding imprisonment in de 
fault of security for a period longer than that for which the accused was 
catted upon to give security is illegal — 2 Meir 57 

The peno 1 of impmsonment must be definite an order directing tl e 
accused to be imprisoned ut til be gives security is bad — 8 Cal r44 

307 Sub section (2) —'Thu. sub section has reference only to the 
case where dej uiH is made m finding secuntj If tl e security is given 
the section tloes not npply and no reference to the Court of Session is 
necessary even though the term of security exceeds one year — Rni Ishri 
Pershad \ Q C •’3 Cal 621 (627J Ram Anhen \ Fnip 15 A L J 
822 40 All 39 loCr L J -• 

MTicn a Magistrate passes an order for furnishing sccunty for a penod 
exceeding one year and default is raa le imprisonment for default cannot 
be awarded by the Magistrate Ml that 1 c is empowered to do is to detain 
the accusetl pending tie ciftler of the SMSions Judge — A P > M)al 
duKg, 4 L II U 135 7 Cr I 3 411 U B R (1897 iQoi) 28 , AfttAnfa 
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The impnsonmcnt ordered bj the Sessions Judge should begin from 
the date of the Magistrates order \Mierc the Sessions Judge directed 
that the period of imprisonment ordered by him should commence from the 
date of his order and not from the date of the Migistrate s order held 
that the order in fact amounted to an enhancement of sentence and that 
It was undesirable that the Court should do so without special reasons 
though It had the power — AUahdai \ CrovM, 17 S L R iCo A 
I R (1924) Sind t2o 

Suh-section (3A) . — "Me thinlc that where security ha*- been demand- 
«d from two or more persons, some or one of whom may be ordered to 
|i'e secuntj for more than a year all the parties from whom security is 
demanded should be dealt with by the Sessions Judge " — Bepotl of the 
Select ComtnuUe of 1916 

"The object of the new sub-section (yA) is to avoid differences of 
opimon in a single ease between the Magistrate and the Sessions Judge 
- m as much as m a single case one accused person may appeal to 
the District Magistrate, while the case of another accused person will be 
referred to the Sessions Judge The Bombay Government have suggest- 
ed that where the case of one accused bas to be referred to the Sessions 
lodge Under section 133 the case of all should be referred, whether they 
given seeunty or not Me have adopted this suggestion'*— 

«/<*« Joml Commltee (igtJ) 

It should be noted 10 this connection that the provisions of section 406 
(which provides for appeab against orders requiring security) have been 
roade mapplicable to a case where proceedings have been laid before a 
Sessions Judge under this sub-section Sec section 406, and proiiso, 
oewly enacted m 1923 

309 Sub section (3B} — * This sub-scction definitely provides for the 
erercise of powers under sec 1*3 by an Additional Sessions Judge In 
proceedings transferred to him' — SlaUmtnt of Objects niid Reasons (1914) 

It was held in the case ol Q E -v Dayaram Ranchhoi, Ratanlal 830 
(5ee this case cited under sec 193) that where a reference was made under 

r*3(2) the Sessions Judge had DO power to transfer the proceedings to 

the Additional Sessions Judge and that even sec 193 {*) did not confer on 

that power because the word ' cases ’ in that section did not include 
a reference under section 123 (2) The Calcutta High Court however 
held that sec iqj must be interpreted in a liberal sense and that the word 
cases' would include a reference onder sec 193 {‘s)—Benode Behan v. 
•Cmpwf, 50 Cal 229 39 C L J 73 25 Cr L J 573 This conflict has 
now been set at rest by the present amendment, which empowers the 
S«sions Judges to make over references under this section to the Addi- 
A tional and Assistant Sessions Judges 
Cb 15 
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he has considered the case of each indiMdual prisoner Though the order 
need not contain all the details required by sec 367. still each prisoner 
has a nght to have his case considered on its own merits arid the order 
must show that this has not been lost sight of — Kalu Mirza v Emperor, 
37 Cal 91 The Judge must pass his own order (« r a definite order bind 
ing over the accused) and not merely confirm the order passed by the 
Magistrate — 1899 AWN 151 Bahadur v Emp , i O W N 773 . 26 
Cr L J 656 Where the order IS in reference to section no, the Sessions 
Judge, before he confirms the order of the Magistrate is bound to find 
a special ground on which the order is passed , and it is not sufficient 
if he merely finds in general terms that it is for the interests of the commu 
nity at large that the accused should be bound o% er to be of good behaviour 

— Nahht trt/v Q E a? Cal 656 

This section does not authorise a Sessions Judge to order the rehearing 
of a case He can call for further information if he desires it or he can 
consider the evidence on the record and pass such order as he thinks fit 

— Narayanv , 33 Cr L J 1112 AIR (1923) Cal 191 

An order under this subsection is an original order and not an order 
confirming the order of the Magistrate Therefore the Magistrate has no 
jurisdiction to decide on the fitness of sureties on a bond ordered by the 
Sessions Court When the order is of the latter Court the adequacy of 
the secunty should be decided by that Court— /i«^ t AUahdtno 5 S 
L R 87 

Bail — The Sessions Judge can admit the accused to bail The pro* 
visions of section ^98 regarding admission'to bad are particularly wide, 
and the Court of Session may in any case direct any person to be admit- 
ted to bad There are no words in section 123 {2) controlling the very 
wnde provisions of section 498 The Sessions Judge has under sec 133 (2) 
power to revise the order of the Magistrate passed under sec n8, and 
he may grant had, just as in the analogous case of an appeal the Appel 
late Court can release the accused on bad — Ahmed Ah Sardar \ I mp , 
50 Cal 969 37 C L J 392 24 Cr L J 953 

Remand. — In 24 Cal 155 (whKh was decided when the 1883 Code 
was in force) it was held that the Sessions Judge was not competent to 
remand a case to the Magistrate to take further eMdence Hut now the 
words ■ requinng from the Magistrate" (newly added m the 1898 Code) 
show that the Sessions Judge w competent to do so 

Impnsonmenlj — Although a Sessions Judge is competent to direct 
under subsection {3) that the person be imprisoned for art} term not ex- 
ceeding three years yet it is advisable that the term should always be 
the same as the period for which security* wis ordered to be given — 23 
All 422.4 E n R 135 
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The impnsonment ordered bj the Sessions Judge should begin from 
the date of the Magistrates order MTiccie the Sessions Judge directed 
that the penod of unprisonmcnt ordered bj hicn should commence from the 
date of his order and not from the date of the Magistrate s order held 
that the order m fact amounted to an enhancement of sentence and that 
It was undesirable that the Court should do so without special reasons 
though It bad the power — Allahdad \ Croiwi, 17 S L R 160 A 
IR (1924) Smd I2Q 

Sub-section (jA) — \\ c think that where security has been demand 
<d from two or more persons some or one of ubom may be ordered to 
P'e secunt> for more than a year all the parties from whom security is 
demanded should be dealt wth by the Sessions Judge — Report of the 
Select Corrtmxttee of t9l6 

' The object of the new sub-section (jA) is to avoid differences of 
opinion in a angle case between the Magistrate and the Sessions Judge 
iQ as much as in a single case one accused person may appeal to 
the District Magistrate white the case of another accused person will be 
referred to the Sessions Judge The Bombay Government hate suggest, 
cd that where the case of one accused has to be referred to the Sessions 
J“dge under section tjy the ease of all should be referred whether they 
gi\cn aecunty or not "e have adopted this suggestion"— 

Joint Committee (1922) 

It should be noted in this connection that the provisions of section 406 
(which provides for appeals against orders requiring security) have been 
raade inapplicable to a case where proceedings have been laid before a 
Sessions Judge under this sub-section Sec section 406 2nd proviso, 
"^ly enacted in 1923 

309 Sub section (3B) — 'Thi* sob section definitely provitles for the 
Zeroise of powers under sec 123 by an Additional Sessions Judge In 
proceedings transferred to him — Statement of Objects and Reasons (1914) 

It was held in the case oi Q E v Dajaram Ranchhod Ratanlal 830 
(see this case cited under sec 193) that %vhere a reference was made under 

123 (2) the Sessions Judge had no power to transfer the proceedings to 
the Additional Sessions Judge and that even sec 193 (2) did not confer 00 
him that power because the word cases m that section did not include 
a reference under section 123 (2) The Calcutta High Court however 
held that sec 193 must be interpreted tn a liberal secsii and that the word 
cases would include a reference under sec 193 (2 ) — Benode Behan v 
Emperor, 50 Cal 229 39 C L J 75 *5 Cr I> J 573 This confhet has 
oow been set at rest by the present amendment, which empowers the 
Sesiions Judges to make over references under this section to the Addi* 
'^tional and Assistant Sessions Judges 

Cr 15 
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he has considered the case of each indiMdual prisoner Though the order 
need not contain all the details required by sec 367, still each prisoner 
has a right to ha\ e hi» case considered on its own merits arid the order 
must show that this has not been lost sight of — Kalu Mina v Ltnperor. 
37 Cal 91 The Judge must pass his own order {» e a definite order bind 
mg over the accused) and not merely confirm the order passed by the 
Magistrate— 1800 A \V N 151 Bahadur v Emp , i O W N 773 2O 
Cr L J 656 Where the order IS in reference to section no, the Sessions 
Judge, before he confirms the order of the Magistrate 13 bound to find 
a special ground on which the order is passed , and it is not sufficient 
if he merely finds in general terms that It is for the interests of the comrou 
nity at large that the accused should be bound over to be of good behaviour 

— Nahht La/v Q F 27 Cal 656 

This section does not authorise a Sessions Judge to order the rehearing 
of a case He can call for further information if he desires it, or he can 
consider the evidence on the record and pass such order ns he thinks fit 

— Narayan\ , 23 Cr L J 1112 AIR (1925) Cal 191 

An order under this subsection is an onginal order and not an order 
confirming the order of the Magistrate Therefore the Magistrate has no 
jurisdiction to decide on the fitness of sureties on a bond ordered by the 
Sessions Court When the order is of the Utter Court the adequacy of 
the security should be decided by that Court— \ AUahdtno 5 S 
L R 87 

Bail — The Sessions Judge can admit the accused to bail The pro- 
visions of section .(98 regarding admission'to bail are particularly wide, 
and the Court of Session may in any case direct any person to be admit- 
ted to ball There are no words in section 123 (2) controlling the \ery 
wide provisions of section 49S The Sessions Judge has under sec 123 (2) 
power to revise the order of the Magistrate passed under sec iiS, and 
he may grant bail just as fn the analogous case of an appeal the Appel- 
late Court can release the accused on bail — Ahinfd Ah Sardar \ Finp , 
50 Cal 969 37 C L J 592 24 Cr L J 953 

,— in 24 Cal 155 (which was decided when the iSSj Code 
was in force) it was held that the Sessions Judge was not compitcnt to 
remand a case to the >Iagistratc to take further esidencc Hut now the 
words "requiring from the Magistrate” (newlj added in the 1898 Code) 
shois that the Sessions Judge is competent to do so 

Jmprisoiiinent _, — Although a Sessions Judge is competent to direct 
under subsection {3) that the person be imprisoned for att} term not cs- 
cecding three years jet It Is advisable that the term should alnajs be 
the samf as the period for which security was ordered tn be given — 23 

All 42*. ^ I' n H 135 
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to p^■c ^ecuntj under this Chapter the Chief Prcsidcncj or 
Distnct Ma£p«trate (unless tlie order Ins been made bj 
some Court supenor to liia own) make an order reducing the 
amount of the secuntj or the number of sureties or the tune for 
which sccunts has Ikch required 

(3) Wlicncvcr the District (j) 1« order under »]ib 
Magistrate or a Chief Prcsi seeltott (i) ma^ direct tie di& 
dencj Magistrate is of opinion charge of such person 'cither 
that anj person imprisoned nUhout conditions or upon 
for failing to gi\c <;ocunt} <iiy conditions ithich such 
under this Chapter as ordered person accepts 

f’J the Court of Session or Proiided that oHi condition 

Kgh Court nia> be released imposed shall cease to he opera 

without hazard to the com lite dhen the period for tihch 

raunitj such Magistrate shall such person uns ordered to gne 

make an immediate report securil\ has expired 

of the case for the orders of 

the Court of Se«sion or High 

Court as the case ma> be 

and such Court ma>, if il 

thinks fit, order such per<on to 

be discharged 

(4) The Local Goiernment ma) preserthe tie conditions upon 
lehtch a conrfihouflf discharge may be made 

(5) -f/ oil} condition upon uhtch any such person has been 
discharged is in the opinion of the District Magistrate or Chief 
Presidency Magistrate by uhom the order of discharge uas made 

of hts successor not fulfilled he may cancel the same 

(6) 11 hen a condtlxonal order of discharge has been cancelled 
Under sub section (5) such person may be arrested by any police 
officer without warrant and shall thereupon he produced before the 
district Magistrate or Chief Presidency Magistrate 

Unless such person then g«« security in accordance with 
'the terms of the original order for the unexptred portion of the term 
for which he was tn the first instance (omun(ted or ordered to he 
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310 Sub section (6) — Ruii of \mprtsoMMnl — Before the amend 
ment of this sub section m 1923 unprisoninent under all good behaviour 
cases could be simple or ngorous according to the discretion of the Migis 
trate The Amendment Act of 1923 had made a slight alteration bj 
drawing a distinction between cases under sections 108 and 109 on the one 
Side (under which the sentence should alwa5fs be simple), and cases under 
sec no on the other (under which it may be simple or rigorous) 

This clause has been further amended by the Cr P C Second \mcnd 
ment Act X of 1926 the effect of which is to gi%e a discretion to ^fagis 
trates to award either simple or fxgoraus impnsonment in the case of pro 
ceedings under sec 109 Several Local Governments have represented 
that the change (i e the amendment made by Act XVIII of J923) has 
worked injunouslj as most of the persons against svhom proceedings 
arc taken under sec T09 are men for whom simple imprisonment is quite 
unsuitable —Stalenuni of Objfcis ntid Reasons (Gaiette of India 1025 
Part V p 3:4) 

Although the imprisonment in default of furnishing security under 
see no may be simple Or rigorous still as that section is essentially a 
preventive rather than 1 punitive provision the impnsonment awarded 
in ordinary cases should be simple Impnsonment of a rigorous character 
should not be awarded automatically as a general practice but the Magis 
trate has to exercise his discretion and to decide whether on the facts of 
each case the imprisonment should be simple or tigorcas—Gandkarp 
Strtgh V Et»p 42 All 563 In passing T sentence of rigorous imprison* 
ment the Magistrate should give reason why the imprisonment should 
be of the severer kind In the case of a man who has never been con 
victcd of any offence an order of ngorous Impnsonment is unreason* 
able— I C L R 268 

NVherc a person who has been asked to furnish secunty for good be 
haviour fails to do so the Magistrate has no power to order solilary eon 
finement — hundanv Ctnp 36 All 495 12 A L J 823 15 Cr L J 616 

It is illegal for a Magistrate to pass a sentence of rigorous impnsonment 
In a case under see so^—UUant Chand v I\ f" "6 Cr I J 430 (All ) 


124 (i) ^\^lenc^cr the Distnet Magistrate or a Chief 

Power to release PrcMdencj Magistrate is of opinion that 

“"y *“ EI'U 

security security under this Chapter, • • • may be 

released without hazard to the communitj or to Tn> other 
person, he may order such person to be discharged 

( 2 ) \Micncvcr anj person his been impn^oncd for failing 
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to gn-c <ecunt> under tl«s Chapter the Chief Presidencj or 
District Magistrate (unices the order has; been made bj 
^itie Court superior to hb, own) rnaU an order reducing the 
amount of the «ecunt> or the number of sureties or tlie tune for 
vihich Vicuntj has been required. 

(3) \Mitnc\cr the District (3) l»i order under ml 
Sfagistnlc or a CIncf Prcsi- srcltofi (i) direci the dis 
denc> ^IaglStratc is of opinion charge 0 / such person 'either 
that auj per on imprisoned eifhout conditions or upon 
for failing to gi\o «ecuntj any conditions itlnch surJi 
under this Chapter as ordered person accepts 

by the Court of Session or Pronded Ihai a>n condition 

High Court rnaj be released imposed shall cease to be opera 

without haeaid to the com (ne uhin (he period for uhich 

nnmitj, such Magistrate shall such firson uas orderid to gne 

roahe an immediate report security has expired 

of tJic case for tlie orders of 

the Court 0! Session or High 

Court as the case ma> be, 

and such Court may, if it 

thinks fit order such person to 

he dNchaiged 

(4) The Local GoieTimtenl may prescribe the conditions upon 
u/iic/j a conditional discharge may be made 

(5) V Condition upon ithich any such person has been 
discharged ts, iti the opinion of the District htagislrale or Chief 
Presidency Magistrate by rthom the order of discharge uas made 
t>* of his successor not fulfilled he may cancel the same 

(6) When a conditional order of discharge has been cancelled 
Under suh-section (5) such person may be arrested by any police 
officer liitlhoiit uarraiil and shall thereupon Ic prodteed before the 
District Magistrate or Chief Presidenev Sfagistrafe 

Unless such person then gxxes securiiv i« accordance uHh 
the tenns of the original order for the imexpired portion of the term 
foruhtch he teas in the first tnstsnce rotnvutled or ordered to be 
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detained {such portion hetng deemed tobe a period equal to the period 
between the date of the breach of Oie conditions of discharge and the 
date on uhich, except for such conditional discharge he uould haie 
been entitled to release) the District Magistrate or Chief Presidency 
Magistrate may remand such person to prison to undergo such 
unexpired portion 

A person remanded to prison under this subsection stall, 
subject to the provisions of section 122, be released at any time 
on giving security in accordance with the teims of i}e crigiral order 
for the unexpxred portion aforesaid to the Court or Magistrate by 
uhom such order nas made, or to its or hts successor 

Change — In sub-section (1) the nords whether by the order of 
such Magistrate or that of his predecessor m office or of some subordinate 
Magistrate which occurred after the words under this chapter have 
been omitted . sub section {3) has been omitted and replaced by a new 
sub>sectioo and sub-sections (4) to (6) have been newly added, by sec a 
of the Cr P C Amendment Act (XVIII of 1923) 

This amendment is mainly intended to enable persons committed 
to prison under Chapter VIII of the Code to be sent to Industrial Homes 
and Settlements of the Salvation Army or to other similar Homes or 
Settlements where it may be possible to reform them and make them 
accustomed to regular work of a kind which may be useful to them after 
the expiry of their period of detention It is proposed to give a District 
Magistrate or a Chief Presidency Magistrate absolute power to releaie 
with or without conditions a person impnsooed for failure to give security, 
without the intervention of the Court of Session or High Court ' —Stale 
ment of Obf'els and Reasons (rpn) 

jtt It 13 entire!} within the Oiscietron of the District Magistrate 
who as the head of the district is responsible for the peace thereof to 
determine when and under what curiimstanccs he should act under this 
section — 1893 AWN 183 

The order pissed b) a District Magistrate under this section may be 
of an original or of a revisional character, that is the Afagistrate may 
release a person either on the ground that b> reason of something occur- 
ring after the order for security, there is no longer any apprehension of 
a breach of the peace and the person may be safely released or on the 
ground that on the eMdcnce taken by the Subordinate Magistrate there 
was no apprehension of a breach of the peace, and no order for securit} 
should haie been made — He Marg Ccted 37 Mad 115 (141) F D 25 
M L J 4J9 14 Cr L J 346 
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125 The Chief Prc«.iacnc> or Distnct M'lgistrate may 
Poorer of Dbtnct time for sufficient reasons to be 

KjSVr’tSJmg reran!'!'! “> "ntmg cancel any bond for 
or for good keeping the peace or for good beha\iour 
executed under this Chapter by order of 
anj. Court m his distnct not supenor to his Court 

312 Scope — ^This section cnipowcrs the District Magistrate to 
cancel a bond but docs not authonsc him to order that the person whose 
bond i» so cancelled should be impnsoDcd until a fresh security bond 
IS given— BaWfo SiigA v Ju^at htslore 33 All 634 Panehu v Emp 
29 Cal 435 

313 Cancellation of bond— Groxud 0/ caneelMion — The Allahabad 
High Court (as well as the Oudh Court) has held that a bond can be can 
celled onlj on the ground that it is no longer necessary— BoKarii v Parlab 
Singh 35 All 103 Li»p V SAaiiAar 41 AH 651 and that the Distnct 
Magistrate in cancelling a bond i> entitled to look only to the circums 
tances <u6srji(«ii( to the execution of a bond He can cancel a bond only 
oa the ground that something bas supervened since the date of the first 
Courts Order which satisfies the Distnct Magistrate that m view o{ the 
facts since come to light there is no looger any necessity to keep the accused 
person under bond— hfuamurfim v \fd Ziaul 44 All ,614 ao A L J 
Szi he can cancel a bond for keeping the peace on the ground that there 
« no longer any likelihood of a breach of the peace— 1903 A \% K 143 
the Distnct hlagistrate is not entitled to look to the circumstnncu 
existing at the time of the bond thus the fitness or unfitness of the 
sureties is a matter which can be decided in reference to the circumstances 
existing at the time of execution of the bond and the District Magistrate 
has no power to look to those circumstances and cannot therefore cancel 
n bond on the ground of unfitness of sureties — 8 O C 245 In other 
Words the power conferred by this section to cancel a bond is not to be 
exercised ai in appeal against an order of security to keep the peace— 
Sila Rant v Emp 39 All 466 Nizamuddtn v Md Ztaitl 44 AH 614 
*3 Cr L J 398 24 Cr L J 204 (Oudh) iTwi^ v Balwant 24 Cr L J 
6i6 (Oudh) This section cannot be used by the Magistrate as if he were 
sitting m appeal and going into the merits of the case If he thinks that 
the oriTer is not mamtamable on the evidence on record his duty is not 
to pass an order under section 125 but to refer the case to the High Court 
m its revisioual side — Niiamuddtn v Afd Ztatil, 44 All 614 Ranarti 
V Partab 35AU 103 Etnp V Shankar 4rAn 651 Two other Allahabad 
cases however do not support this view Thus m RalJeo Singh v Jugal 
Kishore 33 All 624 (625) it has been held that a District Magistrate 
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cancel a bond of the accui>ed on the ground that the surety who stood 
for him was an unfit person In another Allahabad case Emperorv Lalji 
40 All 140 (virtually dissenting from 35 All 103) it is laid down that there 
IS nothing in the words of sec 125 to prevent the District "Magistrate 
from cancelling the bond for reasons other than that it is no longer ncccs 
sary to keep the accused under their bonds , that the District Magistrate 
can cancel a bond under sec 125 on the ground that the accused should 
not have been bound over and that the District Magistrate can deal 
with a case under section 125 as in revtston and no reference to the High 
Court is necessary 

The Patna High Court holds that the only order which a District 
Magistrate can pass under this section is an order cancelling the bond 
directed to be executed by a subordinate Magistrate, on the ground that 
there IS no longer any likelihood of a breach of the peace The District 
Magistrate is not an appellate or revtsional authoritj , and he has no pow er 
to vacate the order of the subordinate Magistrate as ultra iires or to quash 
the proceedings — Dttrga Stugh v Amar Da^al 3 P L T J03 33 Cr 
L J -81 

But the Calcutta High Court is of opinion that the District Magistrate 
can cancel the bond on a$ty sufficient ground and he is not restricted to 
the grounds which may have arisen subsequent to the date of execution 
of the bond The jurisdiction of the District Magistrate under this sec 
tion 1$ not merely an original jurisdiction but may be c'ccrciscd as in appeal 
or revision lie can cancel the bond on the ground that it should never 
have been required — habu Sardar v Ctnp 34 Cal 1 P B (overruling 
3’ Cal 048) This decision has been followed by the Punjab Madrvs nnd 
C P Courts Thus, in Auditla v Cratcti 1908 P \V R 12 7 Cr I J 
348 It has been held that the Distnet Magistrate lias full discretion to 
consider the cv idcncc and can set aside the order of security on the merits 
Ihc Madras High Court also holds that the order under see 125 inaj be 
either of an onginal or of a rev isioml character and the District Magistrate 
may cancel a bond on any sufficient grounds ' There is no reason to 
qualify or restrict the ordinary meaning of the words used This section 
was intended to give the Di trict Magistrate the right to review tlic evi- 
dence . nnd the Distn«.t Magistrate can cancel a bond on the ground that 
the evidence before the Subordinate Magistrate wus not sufficient to 
justify the passing of the order for security The words at any’ time 
show that the Distnct Magistrate can cancel the bond at any tunc however 
early 5 if the District Mvgisfralc may. within n fewdimutcsof a Subordinate 
Magistrate exacting the execution of a bond cancel it it could Inrdh 
be m consequence of anything that occurrcil aft r the execution of the 
bond tint iv the District Magistrate is not bouii I to look only to the 
events that liave happened suhstqueut to the execution of the bond but 
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is entitled to cancel it on the ground that on the evidence before the Sub- 

o-dinafe Sfagistratc the bond ought never t«i have been required Re 

Vare Cord 37 Mad 115 (P l>) The same vievi has been taken in (- 

P—Cmp \ PjHi II N L K 98 iLCr L J 55j 

The worth, at an> lime 5J100 that the District Ifagistratc may cancel 
the bond at anj time however late c\en when there is only one day left 
tor the c-vpiralion of the penod for vihich the bond has been executed , 
the dels) m obtuauig the material Oo which the bond is cancelled does 
act invalidate the order of cancellation — Re .'fare Coarf 37 Alad i2j 
(M 5 14b) I- D But an order for the cancellation of the bond cannot 
l>e passed before it lias been executed — 3’ Cal 948 

Right of applicant to be heard , — ^"Tien a ilagistrate is mov cd to exercise 
fus powers under this section to Cancel a bond the applicant or his pleader 
should as a matter of general practice be heard before the application 
IS rejected — Sdo Rant v Emp , 39 \11 466 18 Cr L J 630 15 A X 

J * 

Effect of tanctllalmi —-Where a hood »s cancelled on the ground 
Ibat u IS no longer necessary or that it has been wrongly taken both 
the accused and the surety will be discharged from all liability— 1903 
' W N 

3x4 Transfer of proceedings -—Where the proceedings under see 
107 instituted m one district were transferred by the order of the High 
Court to another district, and a tst class Magistrate of the latter district 
Ordered security to keep the peace held that it was the District Magis- 
trate of the Utter district who liad jurisdiction to pass an order under 
this section for the cancellation of the bmid— Curii Prasanna v ilari 
Kumar 23 C W N 958 20 Cr L J 337 

128 (i) Any surety for the peaceable conduct or good be- 

DothTO. of .m. tevioflt of anotircr pcr=on may al any 
ties time apply to a Presidency Magistrate, Dis- 

trict Magistrate, Sub dn isional Magistrate or Magistrate of the 
first class to cancel any bond executed under this Chapter mthm 
the local limits of his jurisdiction 

( 2 ) On such application being made, the ilagisfratc shall 
issue lus summons of warrant, as he thinks fit, requiting the 
person, forwhomsuchsurctyis bound, to appearorto be brought 
before him 

Sub secUon (3\ of this section has been renumbered as section i-GA 
with certain alterations by the Cnminn! Procedure Code Amendment 
Act (XVm of 1923) See note* under the next section 
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315. This section deals iMth cases in which the surety wishes to with- 
draw and to have the bond cancelled and it lays down the procedure which 
IS to be adopted when such secunty becomes useless owing to the with- 
drawal of the surety — Mahahtr v A ZT 8 O C 345 2 Cr L J 507 
When the effect of an order dischai^ng a surety is to remit the ac- 
cused to prison for a term exceeding one year, the Magistrate is bound 
to refer the case to the Sessions Judge (Sec 123 ) — Imp v Alladino, 
5 S L R 87 12 Cr L J 410 

126 (3) When such per- 126 A When a ferson 

son appears or is brought for whose appearance a uar- 
before the Magistrate, such rant or summons has been 
Magistrate shall cancel the tssticd under the proviso to 
bond, and shall order such sub-seciton (3) of section zs2 or 
person to give, for the un- under section 126, sub section 
expired portion of the term (2), appears or « brought 
of such bond, fresh secunty before him, the Magistrate 
of the same description as shall cancel the bond executed 
the ongmal secunty ' Eiery by such person and shall order 
such order shall, for the such person to give, for tlie 
purposes of Sections 121 122, uncxpircd portion of the term 
123 and 124, be deemed to of such bond, frcsli secunty 
be an order made under of the same description as 
section 106 or Section * 118, the original security Every 
as the case may be. such order shall, for tlie pur- 

poses of Sections 121, 122, 
12^ and 124, be deemed 
to be an order made under 
Section 106 or Section 118, 
as the case may be 

This was onginally subsectioa (3) of section 126 It has been renum- 
bered as section 126-A with the itahcised words added by sec 23 of the 
Criminal Procedure Code Amendment Act (XVIH of 1923) * \\e think 

that the procedure set out in subsections (2) and (3) of section 126 should 
apply in the case of a surety subsequently rejected (under gee 122). and 
we have added a neiv clause which nukes the necessary amendments in 
section 126 —Ilepcrt of the Joint Committee (1022) 
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UsLxuruL Asscmblie*; 

127 (i) Any Magistrate or officer in charge of a police station 
WWrt. d..p=r„ ““""“'I ratawM assembly, or 

on command of Magw- anj’ aS'Cinbl> of five or more persons likely 
trateor police^fficer. cause a disturbance of the public peace, 
to di«peixc ; and it shall thereupon be the duty of the members 
of such assembly to disperse accordmgly, 

{ 2 ) Tins section appbes al«o to the police in the town of 
Calcutta 

316 ‘ Officer in charge' -^An order directing the disperbal of an 

assembly passed by aa officer {t g Deputy Commissioner of Police) supenor 
>0 rank to the Police Officer is an order by a lawful authority within the 
meaning of this section — Cmp v THcher, 7 Bom 42 

In all eases of an unlawful assembly, a not or a disturbance of the 
peace having occurred or being apprehended, the police will take the 
laitiative, but if they find themselves not strong enough for the occasion, 
immediate application 1$ to be made to the nearest Magistrate, which 
under the terms of Act V of 1861. means all persons within the Police Dis* 
tnct exercising all or any of the powers of a Magistrate, and therefore 
includes the Tahsildars who are bound on requisition from the Police 
Inspector to appoint from the residents of the neighbourhood as many 
Police officers as the said Inspector may deem necessary All revenue 
chaprasis and messengers of |II kinds may legally be appointed special 
Police officers Thus, the whole resources of the Civil Government axe 
at once on a special occasion brought to the assistance of the Police for 
the purpose of restoring public order —P«>y Pol Cir.Ch XXVII, p 318. 
See Pun] Cir , 320 

317. Unlawful assembly — ^An assembly may be for lawful purposes, 
r g a religious procession , but it may excite such opposition as to be likely 
to cause a breach of the peace If so it maybe called upon to disperse — 
Ptnp V TncAer, 7 BoDi 42 , Mufltdhar v Emp.iBZ’jV R 22 

Punishment — See Secs 145, 151 I P C 

128 If upon being so commanded, any such assembly 
Use of cItU force to ^ 0 ” not disperse, or if without bemg 
^P«rse SO commanded, it conducts itself m such 
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a manner as to show a determination not to disperse, any Magis- 
trate or officer in charge of a police station, whether wntlun or 
without the presidency-towns, may proceed to disperse such 
assembly by force and may require the assistance of any male 
person not bemg an officer or soldier m Her Majesty’s Army 
or a \oluntccr enrolled under the Indian Volunteers Act, 1869 
and acting as such for the purpose of dispersmg such assemblj, 
and if necessary arresting and confining the persons who fomi 
part of it, in order to disperee such assembly or that they may be 
punished accordmg to law 

318 Use of fire arms — Where a Magistrate or officer m charge 
of a Police station engaged in dispersing an unlawful assembly is com 
polled in the last resort to direct the Police to use fire arms he shall giie 
the rioters the fullest warning of his mtcotion warning them beforehand 
that the fire will be effective that the ball or buckshot will be used at 
the first round and that blank cartridges will not be used Firing shall 
cease the instant it is not necessary Care should be taken sot to fire 
upon persons separated from the crowd oor to fire over the heads of 
crowds as thereby lonoccnt persons may be injured Blank cartridges 
should never be served out to Police cinplo>cd to suppress a not' —Horn 
J’ol Van p 70 

On being requisitioned a squad of Police properly armed and 
accoutred and carrying ten rounds of buckshot ammunition per man in 
command of a responsible officer will proceed with all despatch to the 
scene The Mvgistratc or superior Police Officer or other subordi 

Date officer as circumstances may permit supported by a file (who will 
dnl> come to the cliargc on being halted) will proceed to within speaking 
distance of the moli and command it to disperse and distinct!} warn it 
that the fire will be effective and that blank cvrlridgcs will not be used 
If the mob -hows itself iggressivc and determined not to disperse the 
officer and file aforesaid will fall back and the squad will on due com 
mand to that effect load alter which another warning to the rioters to 
disixirsc will be given, and if rot obeyed within a reasonable time, fire will 
be opened on distihct word ol command by the ollicer m charge of the 
squad cither by specified number of Wes or by ronks of subsections or 
sections or he may order 1 volley according to the requirements of the 
situation The fire should be so duccted as to inflict as little bodiI> 
hsrm as jiossible aim m the first instance licing taken at the feet of the 
nearest rioters and due care being observed to avoid firing on jsersons 
separated from the rioters I inng must cease the moment it is no longer 
necessary • e on the mob showing the ahghtcst indication of rctinng or 
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dtop'crsinp • • • \ttef the order cejsc fire md should no further 

apprehension c^ist the wounded would be sent to the nearest hospital 
and the senior Police officer will take iccount of the ammunition used 
and if no Magistrate is present will draw up an accurate account of all 
that transpired — C P Pci Van page lO 

The Power of using fire arms to disperse an unlawful assemUy cannot 
be excrcLscd b) an\ person below the rank of an officer in chargt* of a 
police Hation \n officer in charge of a patrol boat whose powers are 
CO higher than tho-x ff an officer in-cliargc of an outpost cannot use 
fire-arms under this •-ection— MM/iawmarf 1 unus a Ptnpctor 50 Cal 
JtS in) \ 1 K (19 3> Cal 5 t 7 


129 If an> such as«cmblj cannot be othcrt\i«c dispersed. 


Vie of military force 


and if »t IS necessan, for the pubhc security 


that tt should be dispersed the Magistrate 
of the highest ranh who is present may cause it to he dispersed 
by military force 


130 (i) When a Magistrate determines to dispei'c any 

sucli assembly by military force, ho may 
Duty of oSiMr ceoi« . 

pi en ding troop* re. require m> commissioned or non com 

quhed by Magutrate missioned ofTiccr in command of any 
to disperse assembly ,, ,, ,, . * 

<oIdicrs in Her Majesty s Army or of any 
volunteers enrolled under the Indian Volunteers Act, 1S69 to 
disperse such assembly by military force, and to arrest and con- 
fine such persons formmg part of it as the Magistrate may direct, 
or as it may be necessary to arrest and confine in order to disperse 
the assembly or to have them punished acatdaig to lavs 

(2) Escry such officer shall obey such requisition in sucli 
manner as ht Hunks fit, but m so doing lie shall use as httlc 
force, and do as hltle injury to person and propertj, as may 
be consistent with dispersing the assembly and arresting and 
detaining such persons 

131 When the public security is manifestly endangered bj 

„ , any such assembi} and when no Magistrate 

Power of commissi- , , , , 

oned military officers can be communicatcQ with anj commis- 
to disperse assembly sionod officer of Her Majt.stj’» Army » 
disperse such asscmbl) by military fo^rce. and may arrest 
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confine any persons forming part of it, in order to disperse 
such as'^mbly or that they may be punished according to 
law, but if iihile he is actmg under this section, it becomes 
practicable for him to communicate with a Magistrate, he shall 
do and shall thenceforward obey the instructions of the 
Magistrate as to whether he sliall or shall not continue 
such action 

132 No prosecution against any person for any act pur- 
Pretection against porting to be done under this Chapter 
d”n e^un 3 er° t h ^ instituted in any Cnminal Court 

Chapter c\cept with the sanction of the Local 

Government and — 

(а) no Magistrate or polity officer acting under this Chap- 

ter in good faith, 

(б) no officer actmg under Section 131 m good faith, 

(c) no person doing any act m good faith in comphance 
with a requisition under Section 128 or Section 130, 
and. 

(ct) no infenor officer, or soldier, or volunteer doing any 
act in obedience to any order which he was bound 
to obey, 

shall be deemed to have thereby committed an oficncc 

Provided that no such prosecution shall be instituted in 
an j cnminal Court agamst any officer or soldier in His Majesty's 
array except with the sanction of the Governor General m 
Counah 

* The rules for calling out and employing the military in aid of the 
civil power were first enacted in the Code oi 1872 and embody (accord* 
ing to Sir James Stephen) the pnnaples laid down in the charge of 
Tindal C J to the Grand Jury of Bristol m 1832 as to the duty of soldiers 
in dispersing nolers The rules In India carry the law somewhat further 
than It hxs yet been earned in BngUnd as they expressly indemnify all 
persons acting in good faith in compliance with the requisitions tinder 
Secs 123 and 130 and forbid prosecutions of Magistrates soldiers and 
PoliceKifricers except with the sanction of the Governor General in Coun- 
cil — Whitley Stoke a Anglo /niisn Codes Vol II Introduction, p ti 
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319 Sanctton — Want of satiet on under this section will not be 
cared by sec hi re Perumat 31 Mad So 17M L J 533 

The power to disperse an unlawful assembly by force is not given by 
this Code to any police-officer below the rank of an officer in charge of 
a police station The powers of an officer in charge of a patrol boat are 
CO higher than those of an officer in charge of an outpost therefore he 
has no power to act under this chapter if he so acts (r g fires on an un 
lawful assembl)} his action is lUegal and docs not fall under sec 128 
sad no sanction of the Local Government is necessary for his prosecution 
for such act — \TuhammaJ VuRUs v Emp 50 Cal 318 324 (Bhawal 
Shooting case) 25 Cr I J 467 AIR (1923) Cal 517 


CHAPTER X 
Public Nuisances 

133 ( 1 ) Whcncter a District Magistrate, a Sub divisional 

Magistrate or • • • a Magistrate of the 
considers on receiving a police 
report or other information and on taking 
such evidence (if any) as he flunks fit, 

that any unlawful obstruction or nuisance should be re 
moved from any way, nver or channel which is or may be law- 
fully used by the public, or from any pubhc place, or 

that Ihe conduct of any trade or occupation or the keepmg 
of any goods or merchandise, is injurious to the health or physical 
Comfort of the community, and that in consequence such trade 
or occupation should be prohibited or regulated ox such goods or 
merchandise sliould be remo\cdorfA« keeping thereof regulated or 
that the construction of any huiftimg or the disposal of any 
substance, as likely to occasion conflagration or explosion, should 
be prevented or stopped, or 

that any bmldmg, tent or structure or any tree is in such a 
condition that it is bkely to fall and tlicreby cause injury 
persons living or carrying on bii«mc«s ir tie reighlour’ 
or passing by, and that m conscqutnci tic rcmotal 



THE CODE OF CRIMINAL^ PROCEDURE 


238 


[Cir. \ 


or support of such building tent or structure, or the removal or 
support of such tree, is necessary, or 

that any tank well or excavation adjacent to any such waj* 
or public place should lie fenced m such manner as to present 
danger anting to the public or 

that an\ danqerojis atumal should he destroyed confined or 
otherwise disposed of 

such Magistrate may make a conditional order requiring 
the person causing such obstruction or nuisance, or carrjmg 
on such trade or occupation or keeping an> sucli goods or mer- 
chandise or ownuig possessing or controlling such building, 
tent structure substance tank, well or excavation, or owning 
or possessing such anvnal or tree within a tunc to be fixed in the 
order, 

to remove such obstruction or nuisance , or 
to desist from carrying on, or to remove or regulate in such man- 
ner as may he directed, such trade or occupation , or 

to rcmovcsuch goods or merchandise, or to regulate the keeping 
thereof tit such manner as may be directed , or 

to prevent or stop the erection of, or to remove, repair or 
support, such building, lent or structure, or 
to alter the disposal of such substance , or 
to fence such tank, well or excavation, as the case may 
be , or 

to destroy, confine or dispose of such dangerous animal in the 
manner provided in the said order , ' 

or, if he objects so to do, 

to appear before himself or some other Magistrate of the 
first or second class, at a time and place to be fixed by the order, 
and move to have the order set a^iide or modificil m tlic manner 
hcremaftcr provided 

(2) No order duly made bj a Magistrate imdcr this section 
shall be called in question m any Civil Court 

Explanation — A “pubbe place*' includes al«o propertv 
bclongmg to the State camping grounds and grounds left un- 
occupied for sanitary or recreative purposes , 
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Change — The cnUre <ect»on has been newly dealted by see 34 oi 
the Cnniinal Procedure Co<Je \mendment \ct (Will of 102^) But 
the actual changes introduced b\ the re drafting are the following — (0) 
In subseebon (:) the wonls when empoweretl I s tie Local Gosernment 
in this behalf has e liecn omittcit un ler the pres lous law an ordinary 
Magistrate of the first class could take proceedings under this section 
onlv when he was specially empowered bj the I ocal Covemment under 
the ]rN'‘at law all ^^aglstrates of the first class arc competent to deal 
with the case and no special empowering is necessary , (6) the words 
regulated and the keeping of goods should be regulated have been 
newlj added m panry (r) the word;, tent or structure or any tree' have 
been a 1 Jetl m para 5 and (d) para 7 (relating to the disposal of danger- 
ous animals) has lieen newly addeil Certain consequential changes 
hate aKo been made m the subsciiuent paras of this section 

320 Application of this Chapter —The provisions of this Chapter 
should be so worked as not to become themselves a nuisance to the com- 
wuaity at large Although every person u bound to so use bis property 
that tt may notwork legal damage or harm to his neighbour yet on the 
nther hand no one ha-, a right to interfere with the free and lull enjoy 
tuent by such person of his property except on clear and absolute proof 
that such use of it hy him is producing such legal damage or harm and 
therefore a lawful and necessary trade {eg tanning) ought not to be 
interfered with unless it is proved to be injurious to the health or physical 
comfort of the community— SAarfi V Emp 1888 P R 17 

This section deals with the condition of things at the time when the 
order is made It is not meant to apply to what may happen at some 
indefinite time m the future or under quite abnormal circumstances 
Therefore, a Magistrate is not competent to order an occupation to be 
Piohibited or a tree to be cut down or a building to be demolished merely 
because at some future time the occupation may become injunous to the 
health of the neighbourhood or the tree may cause an obstruction to 
public thoroughfare or the building may become dangerous to passers by 
~-Gokal Chand v Emp i Lah 163 21 Cr L J 4O’ Cekul v Emp 
2 * A L J.436 26Cr L J 104 Jiajawatt V Emp 1890 P R 5 

In all cnnunal proceedings initiated under this section th* Magistrate 
should benr in mind that he is supposed to be acting purely in the interests 
of the public and should be on hw guard against any tendency to use 
the section as a substitute for litigation in the Civil Courts in order to 
obtain settlement of private disputes — rartaud Ah \ Hakim Ah 37 
All 3(5 (28) 

321 Secs 133 and I 44 —Sec 144 w more general and sec 133 1$ 
more specific therefore nuisances specially provided for in this section 
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are taken out of the general provisions of section 144 of the Code — Anony- 
mous 3 Weir 58 10 W R 53 But where an order prohibiting a nuisance 
cannot be made under this section e g an order prohibiting bunal in 
certain places on sanitary grounds it should be made under the more 
general sections (143 or 144) — Anonymous 2 Weir 64 If proceedings 
are taken under sec 133 the procedure laid down in the present chapter 
must be obeyed and the matter cannot be disposed of summarily under 
Sec 144 of the Code — 8 R 37 

But the essential difference between the two sections is that Sec 133 
expressly directs that the injunctional order should be an order «is» » t , 
It IS an order accompaued by a condition that it is not to operate if the 
party shows cause while Sec 144 speaks only of an absolute order — to 
W R 53 

322 Secs 133 and *47 — Sec 133 is not a bar lo a proceeding under 
Sec 147 The fact that Sec 133 expressly provides for an order by the 
Magistrate directing the removal of an obstruction to a pathway does 
not necessarily imply that a similar order cannot be passed under Sec 47 
of the Code— arupanna v Kandasantt 26 M L J 333 15 Cr L J 
363 But when proceedings have been taken under section 133, no order 
can be passed under Sec 147 — Abdool Raekmein v Safer Alt, 13 C W 
N 667 12 Cf L J 43 

323 Nature of proceedings —Proceedings under this section are 
more of the nature of civil than of criminal proceedings and the person 
against whom proceedings are taken under this section is not an ‘accused’ 
person within the meaning of Sec. 343 He can give evidence on hu own 
behalf and may be examined on oath — llirananda v ir»«^ , 9 C N 
083 Proceedings under thi:. chapter are not proceedings in respect of 
offences, and further inquiry cannot be ordered under Sec 43O if the pro- 
ceedings are dropped bv the Magistrate — SniiarA v Axnadit 34 Cal 
393 But orders passed on proceedings under this chapter arc orders 
passed in 'a cnrmnal trial for the purpose of section 15 of the Letters 
Patent, and no appeal lies against an order passed by a single Judge of 
the High Court under sec 430 revising an order of the Migistrate — Sub- 
Livya V Rowiyyu^ Mad 16 Cr L. J v,ti 

Magistrates empowered — It has already l>een pointed out abo\e 
(under heading Change’ supra) that all first class Magistrates are now 
authorised to take action under this section, and it is no longir necessary 
that they should be spcciallj empowered by the I.ocal Government In 
the Uniteil Prosinces and in C P, the LoesI Gosernment may msest 
Municipal Boards with the powers of a District Magistrate to Institute 
proceedings under this section See Sec 37 of N \\ P Municipalities 
Act NV ol 1883, and sec 80 of the C P 3funicipal Act Will of 1889 



Sec. 133] thc code or crimiwl trocedurc 


241 


In Pmidency towr«: tlir Prc^idencj M•^gl^t^ates aro not erapowered 
ta act under thu chapter In nuisance cases the) act under the Penal 
Code the Police Acts the Municipal Acts and other Local enactments 
dealing with special kinds of nuisances 

3 M Unlawful obstruction — Obstmction to a public road is a mil 
Bace though no^pnctical inconvenience k caused — 23 All 4 \ntl it 
13 absolotely iirclcvant with what motive an obstruction upon the public 
hghwayiscauscd— ■>3 All 150 

A dam constructed aemss a public river which amounts to an obstnic 
hca to the river and causes damage to the lower riparian owners may be 
Ordered to be removed under this *cction — JaggnHttih \ Clawitha 6 
0 L J 6j 6 ai Cf L J 53 

Where a cattle market is situated in a congested part of the town 
so that owing to the cattle having to be dmen through narrow and con 
?«ted lanes, obstruction md inconvenience are caused to the public 
It may be suppressed h> an orlcr under this section-— tfuArnrfrn v E>»p 
2 lCf L J 38* (Cal) 

The obstruction must be permanent and not temporary— v 
T>nTn 6 Bom L R 33^ and it roust be an existing obstruction a 
^^sgistrate cannot make an) order as to what should be done m case of 
/«ture obstructions— 21 W R 10 Thus where a solid and vigorous branch 
ota tree is ly feet above the level of a road in a vilhge it cannot be said 
that at such a height it cau<cs an obstruction having regard to the normal 
‘raflic and it cannot be ordered to be cut down merely because it is likely 
2t some future time and under nbnormal circumstances to prove an obs 
truction— Go/ id V Twip 22 \ L J 436 aOCr L J 104 

Where a proceeding under tins section is instituted against a number 
persons for various acts of unlawful obstructions to a public wa) it is 
essential that the order should state accurately with regard to each ptrson 
the specific obstruction made by him which he is required to remove 
Unless it is alleged tint all the persons arc jointly responsible for all the 
obstructions complained of— K/ii»n)A<t« v Emp 44 Cal 6X (G3) •’o 

C W N 1171 lyCr L J 409 

W/here on a complaint being made to a*\lagistrate that a certain pprson 
had erected a platform on a public thoroughfare and had thereby obstructed 
d the Magistrate ordered that such portion of the platform as might be 
obstructing the highway should be removed AeW that the order was \ ague 
the Magistrate ought to have definitely pomted out and marled off how- 

much of the platform should be removed — J/auLnly Entp -y \ L J 

a 2&Cr L J 731 AIR (192s) All 3 f> 

Under this section it w only the power to order the rrmota/ of an 
obstruction (ego bund) which is given to a Magistrate There is no 
provision for the VcoKsfrwhow of a ftwthf which has once been removed 

Cr 16 
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under this section — Ilahmu^dt \ Sher Ah 40 C L J 597 26 

Cr L J 517 

The word channel is not defined jn the Code but it is quite uide 
enough to include a water course carr>ing water to a public iiram " here 
there was a catchment area in the centre of which there was a v.afcrcour«;e 
which was obstructed and the water which flowed into the watercourse 
was attempted to be carried away by the petitioners to their own Milage 
tank by budding a band and cutting a new channel and by cutting down 
a new portion of the old bund of the catchment area thus making the 
water run away in a direction different to that of the watercourse and 
preventing it from falling into the urant held that this was an obstruction 
to the watercourse — Pamasamt v Ramanathan 22 L W 470 AIR 
(1926) Mad 163 

325 Public — Public place — ^Tbe provisions of this section apply 
to those cases where the obstruction is caused to a pubUc thoroughfare 
— 25 M R 4 Inre Ckundernath 5 Cal 875 36 All •’09 Jnre ^laharana 
32 Bom 9S8 13 \\ R O7 It IS not necessary that the way should be one 
which IS generally used by the pubW it is sufficient if the way is one which 
is or may be lawfully used by the public — 10 Cr L J 310 (Cal) Ciura 
man v Cmp t- A L J iO'’4 Tent Prasad \ Sarjoo "o Cr L J 336 
(Pat ) liangt \ IihUJfy4PLT 402 Bui the fact that the 
residents of a particular Milage haic *1 right to tal e cattle across a field 
IS not sufficient to constitute a pubUe right of way— y««ini \ £fnp 190ft 
A \\ N 190- A railway land is oot necessarily a public place— Rengi 
s B It Ry . 4 r* L T 40. 

An obstruction to a private path (/« re Dalajt 4 Bom L R SS 
Court Shanhary Bha^alu siO'L J 659 35 Cr L J 1118 Q v Jaitohe 
nath iVt R 36) or to a private drain (5 W R 5I} or to a pn\ ate channel 
IJagannathy Pjratneshttar 36 All 209) docs not come within the purview 
of this section In such cases the parties must go to a Civil Court 

If a private right is set up by the defendant the procedure of the new 
section tyoA will apply 

32ft Nuisance — ^s to nuisances under the Penal Code sec Sees 
368 to 394A. I P C 

Ivceping a gaminghouse is a nuisance M crowds ot disorderly persons 
flock there and cause annoyance to the public— () C v TkanJaiarapiJu 
14 Mad 3ft} but if no annoyance is caused It is not a niiuancc — 7 B 
H C R 74 So also a burning ghat may not itscU be a nuisance but 
If the ghst or ground Is In such an offensive slate or If cremation is per 
formefl upon It in such a way as to be a source of Injury annoyance or 
danger to tl e neighho inng people it will become a nuisance — IttJra Hath 
V (? ^ * *5 ^*3 So also if a privy is allowed to remain In such a 
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condition as to be a nuwancc to passers bj lawfully using a public place 
CT war proceedings to cause the nuisincc to be abated may be instituted 
Under this section — In re Hjtjjt ^ Bom I H SS’ But this 'cction 
does not empower a Magistrate to order a pm\ to be removed merely 
because It bis been onh rreenth made in ans locality — Ihd 

Slaughtering cattle though it might be o(tensi\e to the prejudice and 
sentiments of a coTumumts is not a nuisance — -5 \N R 7 

‘'elling fish on the roadsi Ic is not a public nui*ancc unless annoy arice 
has been caused to the public — t Bur L T ot 

The act of a manager of a lionemiU m permitting a large stock of bones 
to remain uncos ered in the open air for a long tijne so as to become rotten 
aad to emit a smell noxious to the people tiling in or passing by thf vicinity* 
constitutes a public huisance — Fntp v Derehefield 34 Cal 73 

A noise which is injurious to the physical comfort of the community 
IS a nuisance — ArisAna IfoAuit v A h Ctiha 3J C I J 42 St Cr L 
J C69 

A private owner may lx* guilty of acts done on his pnvate property 
It giies rue to a pul he nuisance to those living in the neighbourhood 
Therefore the owner of a cremation ground may fairly be held to create 
a nuisance, iLIic allows the cremation of bodies upon that ground to be 
w performed as to annoy or endanger the lues and properties of persons 
l»'ing m the vicinity — Indra AoM v Q C rj Cal 4J3 

A nuuance is not legalised by long enjoyment ho prescriptive right 
can be acquired to commit maintain or continue a public nuisance involv- 
ing actual danger to the htaltli of the community — In rc SRetk A/D/itifi» 

* "c'f 59 , lO W R 0 , 7 If I R 499 . /»! re Bala)i 4 Born L R SSp 
Thus an old slaughter hou«c can be removed if it becomes offensive to 
the health of the neighbourhood— Cowimissioiirrj v Mnhonied 
7 B L R 499 « 

But although no length of enjoyment can legalise a public nuisanee* 
ytt such fact may tend to show that the dispute was a b 1 n fide clisjiute 
of title such as would liav e the effect of ousting the Magistrate of hw jurts' 
diction (under section 139 \] Tliereforc, the Magistrate la bound to see 
whither the fact of such long possession and enjoyment of the nuisance 
has not given to the objection of the person so enjoying it the character 
®f a 6ona /lie dispute as to title— Pwnnrt V Cebord/one 35 Cal 278 
' Should be remoied ' , — ^These words show that the nuisance niii«t be 
something which is capable of being removed If it is not capable of 
removed (e g some objectionable accompaniments to a religious 
ceremony practised by the members of a religious sect) this section does 
not apply — /f. i; V Vateal //i«sai« 1901 AWN 126 ^ 

327 Offensive trade or occupation — Tbc proprietor of a v 
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ground who puts his land at the disposnl of anj one who \Mshcs to eremite 
a dead body, cannot be said to be canying on any trade or occupation 
merely because he makes hia profit b> charging a high rent from a tenant 
who sells wood to the persons coming to cremate i dead body — Indra 
Nath V e r 25 Cal 435 

Para 3 deals only with trades which arc m themsehes injunoiis to 
the health or physical comfort of the commnnitj and not with those 
which are in themselves innocent but in the course of which the maniger 
or pher commits a public nuisance — 188S P I? 47 Thus 1 eepmg a 
house of public entertainment is not by itself an offensive trade — fbnf 

This section relates to an erij/iwg state of affairs and not to the possi* 
bility of future results Where an occupation i» perfectly innocent at 
present the mere fact that it may in future become offensive to the neigh 
bours IS no ground for issuing an order under this section Where there 
IS no evidence that the occupation of manufacturing bricks is in itself 
Injurious to the health or that the petitioners were so working it that 
the health of any one was being injured no onlcr under this section can 
be made in anticipation of the occupation being injurious to the health 
of the communitj in future — -CoM Chttnd \ Fmp i Ijh ■'t Cr 
L J 4O2 

In order to bring a trade «r occupation within the operation of this 
section It must I'e showh that the intcrferenct with the public comfort 
was considerable and aJarge section of the public was affected hijunoiislj 
—Fa'alDtnv Crotin mti P I R ti? liCr L J 146 The working 
of rice husking machines throughout the whole night in a residentn! 
quarter is a public nuisance being injurious to the comfort of the whole 
neighbourhood — 1904 P R g 

A lawful and necessary occupation such as tanning ought not to le 
Interfered with unless it is proved that it is injurious to the health of the 
community — v Tmp j883 P R 17 Cultivation of maize jowars 
or bujree within a short distance from the town is not an injurious occii 
pation— i8Sg P R 30 

A person who opens a new market close to an caisting market In the 
village cannot be hell to be carrying on a trade or occupation that is 
injurious to the health or phj’sical comfort of the community , not does 
the fact that the people in one market are sometimes forciblj dragged 
from It to the rival one, giving nsc to mutual recrimination and alii«e 
justify an order under this section— /i» re 2 Weir 62 , \foidiii v 

AbduUa, 14 M L J 207 

A prostitute who behaves orderly and quietly and creates no open 
scandal by riotous living and causes no actual discomfort to the neigh 
bouthooil cannot be removed from her house merely on the groun 1 of 
her bal character— -24 W, R 63 So also the mere eawtence of houses 
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of prostitutes bj the rxjadsiJc or the fact that they ply their trade in thoir 
hjuscs Cannot affect the physical comfort of the passers by — 5 C W N 
Bat where the% arc on the public road soliciting passers by their 
occupation is certainly injurious to the comfort of the community and 
nay be stopped by an order this section — Sur Jan ' Enip tooo P R 
2 though for the pnrposcs of the Penal Code such an act does not amount 
to a public nuisance within the meaning of Sec 268 of that Code — Q E 
V \anfn 2! Ml 113 

A person «hj inoculates children upon an outbreak of smallpox can 
cot be said to be carrying on “in offensise occupation — (1903) U B R 
I'tQf .05 

bnder the old la" if a trade or occupation "as found to be offensiNe, 
the tlagistrate had to pass an order Mall} prol it under the present 
fair It may be ordered to be ugulated instead of being totally suppressed 

328 Budding likely to fall —There must be proof that the state 
of the building Is daogerous 10 pracstntt and not i« fuiuto That the 
ho Mmg might betoRic dangerous by another man altering the adjoining 
pteauses in future or undermining the building in question » not a ground 
of action under this section— RojaiooK v Cmprets 1800 P R j 

Pertont hvtng tie m the neghbourhood — This section « limited to 
injanes likely to be caused to passers by or to persons living or carrying 
on business in the neighbourhood These words do not refer to the 
persons who arc living actually m the alleged dangerous building or m tho 
servant s houses in the compound belonging to it but those unascertained 
members of tho public whose ordinary avocations may take them to the 
neighbourhood of the budding complained of Therefore, a Magistrate 
caifnot under this section order the owner to repair hs house which is 

standing m Its own contpound of rt the public road— G ^ '' 

J‘ii 9 danand ao All 501 

329 Fillmg up excavations — Vn order to fill up and bring in to 
one level with tho adjacent land excavations made for taking mud for the 
manufacture of bricks is illegal as the Magistrate can only order them 

to be fenced even if they arc by the “de of a public way— 22 Bom 714 

Fencing a tank -WJiere a tank « used as a reservoir for w'atcr the 
'lag.strate can order to Have it fenced to prevent accidents . but where 
‘t IS proved to be mjunoos to the health and comfort of the community 
he may treat it as a public nuisance and cause it to be filled up— /« « 
R stoo 10 W R 27 

330 Procedure to be strictly followed -Mhcre a Magistrate 
commences proceedings under t 33 he is not at liberty to proceed 
i^llicrwi.c than m conformity with the rules laid down m this chapler-t* 
V I nil Singh SW K 37 Ca c- ha'e«“>c before the Judicial ^ 
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mtssioner m which proceedings under Chapter X have been instituted 
on a s crnacular order merely initialled by the Magistrate In proceedings 
thus laxly instituted, other irregularities have naturally followed The 
accused has no^ reccixed proper notice of what he was required to do, 
and has not been gi\en an opporfumt> of appearing to show cause against 
the conditional order made by the Magistrate The Judicial Commissioner 
would impress upon every Magistrate exercising powers under Chapter 
\ the necessity of recording in each case a formal order in his own hand, 
dtatiiig the information he has received an«l the order he proposes to issue, 
and of seeing that a proper notice is I'siietf to the accused giving him fuW 
information of wl at he is lequired to do an I an opportunity of appearing 
to -ihow cauSc naUinst the onler if he wishes to do so” — C P Cr C\r , 
Part II No S 

Takiiti’ei.id n c — Ikfirc passing a conditional order under this section 
a. Magistrate is not bound to take cvnlcncc Lecause the proceedings under 
this section are v otirclv t r parte , but he should do so before making the 
or Icnb'olutc under sec 137— Sri/nwA v yf inai/di, 24 Cal 395 

331 Nature of order — \n order under this section is ex parle—n 
Cal 393 

Tlio order should be a written one if no wTitten order is passed, tl e 
procedure is faulty and a person cannot be convicted of disobeying such 
an order— f»oi' v Chooiire / at 1 \gra 1 

Tim orlcr si ould be directed to ptrtuuiar individuals nrd not be 
feiieriil cscrpt in rv'es of emergency to which Chapter XI applies, when 
they can be ad Ircs^t I to tlm public gcnenlly — T \ Jokhu, 8 All 
99 A ner-on disobeving x g/rcral or«ltr passed under tins section (eg 
an ortler prohibiting the '■•tAbhsIimcnt «>f cotton ginning yards in several 
Mltig" of 1 taluk) cannot be romicted under «cctioii 18S I P Calc — 
Q 12 V Manef-C/iiiJ Ratmlslji* The di'Nobrdience of a general order 
pxssevl under this section prohibiting tlm public in general from frequenting 
the roxds and pvtlis of a certain villxgr l»ctwecn ccrtxm hours 13 not 
piinishible under sec 18S I P C — /« r.* A«wid A’ljfo, 12 C L R 231 

The order under this section must not l»c vague , it must be such that 
the persons to whom it is directed will be xl le to Icxrn from its contents 
»hat they sre orderetl taelo /or fftrpif'pw ^•ofcofnpfy mg wi(A if — 
.MoAin V Nakart iiC L J 114 If the nrder is flwfci^i/cnir and opex 
In two interpntxtions tfi~ one most fxvonrxble to the accused svill be 
adnpled— lO Cal 0 

The order must be eon firi->naf and not absolute Cv cry* order si ould 
state the Ume svithin which and Xh'" place where tie person to whom It Is 
liiurd may .xp{»cx* xnd move to hxve it set aside— 9 Cal 637. Disobe* 
•lienee ol an onler which fixes no lime or place i-. not an offence under 
eec. |5S I P. C. — 1 Dur b R 
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lastly the onlcr roust be confined to the removal ol the }iiiisunie 
oilv and should not direct the removal of the hjJole Ihtg for instance, 
in the case of a tank tl c order should I c to fence the tank and not to 
lid up the tank -— /h re BisIm to \\ R 27 If the Magistrate finds a 
burning to be a nuisance he cannot order the removal of the ghat 
Itself but can order the remov al of the nuisance, i e he can take such steps 
as wonld result in the crcmalicm c'vsing to a mtivaucc — /» dra Nntk 
'> Q L '•5 Cal |25 In a ease where sparks from a forge might set fire 
to a cotton stored m an a Ijouiing building the Magistrate cannot order 
the reciov al of the forge but sl ould order its construction in such a way 
that sparks shall not issue out of it into the open mr — Ratanlal 872 If 
the branch of a tree IS likclv to fall on passers b) the Magistrate should 
not order the tree to be cut down but mav secure the safety of the public 
b> ord'nng proper support to Ijc given so as to prevent the branch from 
fiUing—CcAuiv Cmp.-'i \ L J ^30 aCCr L J 104 

332 Dropping of proceedings — If a Magistrate is satisfied that 
there arc no sufficient grounds for taking action under this section he i;Bn 
drop the p/oceedingv— /rriir CAiirn v A<i/i Chnru 8 Cal 8S3 5 o«ai 

V Jegndra iC L R 48O Thus where the Magistrate before making 
a final order comes to know that the road 1$ not a public otic be can drop 
tl c proceedings and abstain from carrying out the order for the removal 
of the obstruction — 13 W R 67 In such eases the Hi^h Court will not 
wtenerc in revision with the order ol the Magistnte dropping the pro 
ccedings — Sonat v Jogeiidra t C L R 486 

ProtcediQ^s once dropped cvn be revive*! if sufficient causo is shown 
~*3 C W N 173 

Further inquiry — See 437 (now 43'’) enables a superior Court to 
direct further inquiry in case of offences But proceedings urUrr this 
cl-aj ter arc not j rocecilii S' m respect of offences and t! crcforc sec 437 
(row 4 jCp) cannot app'j So if a Migistratc drops proceedings under this 
'ection neither the District Magistrate ror the Sessions Judge can order 
further inquiry under see 437 (now 436 ) — Srtiaih v AttiudJi 34 Cal 
395 The proper procedure for the District Magistrate in such a ease is 
to refer tbe matter to the lli,h Court — Indra Netlhv Q C 2 j Cal 42^ 

\ K E AIR 19*5 Oudh 736 

333 Orders not under this Section — V Magistrate lias no juris 
diction under this section to pass the follovviag orders — 

(0 An order regarding the custody and guardianship of children— 
cMeir 66 

(2) An order dircctiug the construction of a new drain — Dtshti Nath 

V Emp 1900 AWN 13® 

(3) An order to build a pigvty at a certain distance from the a6ir<fi— 

S C 60 
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(4) An order on a person to lop off branched of a tree of Ins which 
overhung a certain houce and were thus dangerous in affording facility 
to thieves — Ct»p V Htralal 1883 A N 222 

(5) An order to close a graveyard — raC W N 70 

(6) An order prohibiting persons to drink the water of a certain well— 
limp V Sheoamber 1S93 \ \V N 14s 

(7) A general order prohibiting the public to frequent the roads and 
places of a cc tun vilhge between certain hours — 12 C L It 231 

(8) \d order calling upon the inhabitan*s of a town to keep them 
selves well supplied with pots filled with water upon their roofs, and also 
with hook"d sticl s for use in bentiiig out fires — X Bur S R 363 

(9) \ti order ilirccting a person to repair a well is a valid and proper 
order but nn order directing him to pav n fine for non repair of the well 
wherefrom the Magistrate dirccteil the well to be repaired is an illegal 
order— /Prf v Tatyn Ratanlal 50 

(10) An order directing a person to use his own property as not 
to cause injury to the property of another— re Jaswanf Singfiji Ratan 
U1 310 

(ti) An order directing a person not to cultivate Iiis land— i A b. 

J 613 

334 CiV|] Suits —No suit will he in a Cnil Court to set aside ai: 
order posse 1 under this section and the Civil Courts have no jurisdiction 
to question or set aside such order— 1; M R (P B) jS {overruling 7 
Vi R 95} 11^^ R 43 1 (civil) 4!) L R '4 Tlius a Civil Court has 
no junsdictioii toordera road which ha'- been declared by the Magistrate 
as ft public road to bt cIo>e«l — ii U R 434 (civil) But in spite 0/ an 
order urdrr tins section a suit will he for n Jeelaralion under see 42 of 
the Specific Kell"! V'^t against iiiv on'* of the public who claims to use 
tb'* loid Os a public road — CAiini Ltl \ /tain iMsleii, 13 Cal 4O0. S 
BUCK \ C 94 10 W R 4.6 (civil) 6 Cal 291, 6 Bom C70 

Since a ^lagistratc 3 o-dcr under tlui '<cction ly not ft conclusive deter- 
mination of the question of tit/e it m competent to a CimI Court to try 
the question whether a laud is prisatc projicr^y or a pnblic place— 0 Cal 
291 

The suit will he. as regards a public road not against the Magistrate 
but against the Sccretarj of State — c Bom 670 . but of course it is open 
to the party to bring n declarator) suit ogamst any member of the public 
who maj US'- the road as a pubhc one and in such ca«es, it 13 unnecessary 
to make the Secretary of State a partj — 13 Cal 4O0 

334A Costs —There is no provision In tl Is chapter for the payment 
ol c*kU Iq any party to the piocccding Th“ Magistrate lias uo Juiisdlc 
Uon to order that the co-ils of tl c rtmosal ol jii ubstroctiiui kb lul I tv 
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bom- bj either party — R&lmaddt v Shtr AU 40 C L J 597 zG 
Cr L J S17 

335 ReTision — The High Court can interfere when the Magistrate 
acted without jurisdiction or in cxcc^ of his jurisdiction or when there 
was an error in Jaw \\T c c the Magistrate came to a finding after con 
’idenng all the cmIciicc before lim the High Court cannot interfere 
on the ground that the finding was erroneous— 9 BLR 417 But the 
High Co-rt can interfere when there is no cndcnce or no reasonable csi 
dnee on record to jtisti'j the Magistrates finding or wtcrc the finding 
am ed at i» penerse or such as no reasonable man could have anived 
at On the cMdencc p oduced— II ' Abdullah 45 All 65G 
(661) 7B I R 5i(i Tlic High Court svdl interfere where an attempt 
has been made to abuse the powers of Ih- Court Itiatis whercthe Magis 
trite has gis'-n a decision regarding matter' which properly he within 
the cogniiance of Cis il Courts (ns for mstan'c in a ease when a f>5«rt (tde 
claim of right to a way or road hns bc''n set up bj n party)— HWw/ nahtd 
V ^IfiidjA 45 All 650(657) ’I \ L J 5 9 

Further it is not the practice of the High Court to entertain an appli 
catiQQ ID revision against an order made by a Magistrate in a proceeding 
under this eecUoa, unless the party aggrieved had first moved the 
Sessions Judge under Sees 435 and 438 of the Code— 7 ?a»A Behan v 
Phani Bhiitl an -s Cr L J C50 48 Cal 534 

336 Review — \ proceeding under this section being a judiciM 
proce-din" Is open to review t»j the High Court— 9 B H C R ^ C 
lOo 7 n L R 44J 

134 , (i) The order shall tf pnclicablc be 'served on tliL 
Service or notifica person against whom it is made in manner 
hon of order hcrcui provided (or service of a summons 

(2) If such order cannot be «o served it shall be notified 
by proclamation pubhslicd m such manner as tlic local Go 
'emment may by rule direct and a copj thereof shall be 
stuck up at such place or places as may bo fittest for conveying 
t-bt: mlormaMon to such person 

337 Non service of notice —The tc ms of this section are directory 
and ought to be followed but an omission to follow its provisions 13 a 
mere irregularity and does not nullify the order— Pjr6««v v Q j: iq 
Cal 9 Thus the non service of notice docs not invalidate the order if 
the partips admit that they knew of the existence of the notice— 5 \\ R 4 
Where the parties had information of the order it is immaterial that 
mode m winch it wa^ brought to their notice was not in strict 
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with the prOM->ioos of tilts section — Niir Jan \ C$np 1900 P R 2 
hhushi linn V Crown 4 Lah { ( 9) Tims where the persons 
against whom the orjer was made were residents of a Jtfohalla and the 
order instead of bem^ served on them pcrsomlly was stuck up in some 
conspicuous place of the MoMa’la and the parties came to know of the 
order hrll that the senicc of the order though irregular di 1 not affect 
its validity — hhu hi Ham V CroKt 4 Lih 224 (.29I '•4 Cr L J 457 
5 Lah L J 4 o 

Proclamation — In Dengal the proclam ition is to be made by beat 
of drum — Calriilta Gn.etle III p 2)5 In Bombav it is 

to be made bj best of drum and ly public'ition in the Bombaj Gazette 
and such local newspapers as the Magistrate directs — JJaniha^ Ca:cilc 
iQoi Part I p 779 

135 The person against whom sucli order is made sliall*— 
Person to whom (a) perform within tlic time and in the 
order IS addressed to /- 1 il 1 *i 

obey or shew cause manner specified m the order the act 

Of claim jury directed thereby or 

(i) appear m accordance wiUi such order and either show 
cause against tlic same or apply to the Magistrate hj whom 
It was made, to appoint a jury to try whether the same is 
reasonable and proper. 

Change — The italicised words liasc teen added by see 25 of tlm 
Ctmtaii Pfoecdurt < ode Amendment \ct (W lit of 19*3) 

338 Application to show cause and for a jury — ^incc the proceeding 
under Sec 1 33 h in the first i »>tancr entirely e r pirlr, ind since the report 
orothcr information where n the Magistrate his taken action befo e making 
the conditional order under section 133 is nocsidenic against the opposite 
party it h consequent!) desirable that reasonable opportunity slioiil 1 
be given to tiic opposite part) to show cause aa contcmjdatcd b> this 
section and to adduce evidence as prescribed by section 137 — liatniohin 
V Cmp 44 Cal 61 (G4) 20 C M Is iiyi 

Under this *cction a part ' cannot to k sfoto cniisu and nppi) for a jury 
at the same time , he has tlic right to adopt only one of th'' alternatives 
—13 C M .N iC-j 

339 Bona fide claim — If the person against wliom In order under 

sec- 133 IS ma le claims a fritale light of wav the question as to wl ether 
tlie claim set up bj the. dcfrtidant is a toaa /i le one is to l>c dcci Ic<l by 
the Magistrate himself an 1 not to be left to the jur) — .6 Cal SGi Sec 
Jsote 335 un Icrsee I3>\ sub sec (3) \ ca.«e can l>c referred to the 

jury ouly after the Magistrate has decided that the claim set up bj tic 
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pctiijoner la not 2 lonx /tie claim and that the naj alleged to be ob 
stmeted is one which is or tnaj be lamfuIK used by the public The 
jury u rot competent to decide the i|ucstion whether there is 1 public 
right of w'\ \\ hat tl i j ir\ has to con 1 icr is whether tl e order passed 

‘I c Ma^istnlc urwlcr er IJ3 is a reasonable nid proper order — M isar 
Ihli iii 3C \\ N h\lifh\ r<if>t La! 6Ca1 ’>6q Du/al 

rams Ilaishril 10 C W \ 31 Cal 07O Md isfirafiidJ n v 

Sk A<inm Dxlsh I'^C \\ N in& isCr L J 515 Thcreforea Mngis 
trate 1, not competent to make a rrfcrcrcc to the jury without first deter 
mining whether the wa\ is a public thorou^l fare or not or without deter 
mining whether the claim «ct up I } tJ c opposite pirtv is bona fide or 
not— Di//j/rjm \ 7 atsknal Charait lO C \V N Maluhd/'ari v 

Hartitieidkib 31 Cal 079 26 Cal fOO Sk Imrat Ah \ Sb Aiiijad 4h 
1 ] iSCr L J 45’ hkushi liani V Ctomt 4 Lah 22} f2-’61 

If hawe\er the ^lagutrale ihrough 1 mistaken mcw of the law makes 
1 refsrcncc to the jurj without finding whether the Way is a public wray 
Of not the jury woui 1 be met b> a bona fide objection that the way is 
pniate propert> which would render them powerless to proceed tho 
Magistrate will then haso to take up the matter him«elf again and if 
the claim is bona (1 le will hase to refer the parties to a Civil Court — In 
ft Ckundtrnaih 5 Cal 875 

'Hien a pci -on has apnlted for a jurj and a jury 1 as been appointed 
the party ermnot set up the plea that he caused the ob ‘ruction under 
a feeun/; f<- claim of private right to the was — 22 Ml "O; 30 All 364 
Tile applratjon for a jurj w tU operate as a waiver of tho plea of bora fide 
claim Once a jury is appointed on the application of the person ngainst 
whom on order has been made urder see 133 it is not open to him at a 
later sta^e to set up a claim of n„ht to the 'ubjcct of contention and to 
I ave his claim determined bj the Magistrate before the jury proceed with 
thcm^ttci — Yuays Ma Cyi 7 Bur L T 23 15 Cr L J 269 

136 If such person does not perform such act or appear 
Com-,u™c- of h» “"I “PPOmt- 

failing to do 10 ment of a jury as required by section 135, 

he shall be liable tb the penalty pn,«cnbed in that behalf m Sec- 
tion 188 of the Indian Penal Co^Ic, and the order shail be made 
absolute 

340 Object of section — The provisions of tlui section are slring-nt 
because the intention is to create facilities for conditiona' orders which 
Magistrates aie authorised to pass under this chapter becoming final 
Without pecdless delay and thereby promptlv to ensure public safety— 

12 Mad 475 Therefore an order under this section must be passed 
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without (Ichj Where a conOition'il order j a -scd iindtr •’tctioii J33 \\as 
made absolute 4 jears later the ILgli Court treated the iiual order as 
resting 00 no conditional order and reversed It — 23 Bom L R S44 

34X Order absolute — TIus '•cxtiou cooclusistly presumes that the 
con litioml order under nee 133 was coircetly made — i-’Mad 475 Where 
an order has Lccomc absolute 11 idcr thi section it cannot be questioned 
in anj sub«rju at p'occeding — igoo PR" It is not competent to the 
party to go Leliind the order and question its vali iitj in any way — 13 
All 577 But wh'Tc the Magistrate makes an order which he had no 
jurisdiction to j ass the parlj affected bj it cm go bclml the order— 
-oAll 501 

Esco though an orlrr ) -is l>c n made al solute under this section bj 
reason t f the pnrly i ol being nl Ic to atten J on the date fiNcd the Magis 
tratc can set aside the er p‘ift order on the appearance of the partj In 
such a ease the Magistrate must i roccerl to •■ccord esidencc provided 
by See 137 and sfad then either make tie order absohife again nr shall 
drop the procccdirg- as the cave may be— ig Cr L J 514 (Bat) 

34? No further notice necessary -Whenever the time fixed in the 
order uu Icr see 133 has Iren allowed b) the defcii lari to pa«s without 
compliance witli the order or without protest the hililit' to funlshmcnt 
attaches at orct and no further notice is uiccssarj un Icr see 140—31 
Mad "a 

137. (i) If lie appears and «lows cause igtinst tlit nrdif 
Procedure where he H'C Mlgistratt shall t ikt e\ldcn(X in tJiC 
appears to show cause jnnttcr a-* III a '•ummons cnvi 

1.) If the ^Iigistntc Is satisfied that the order is not rci 
-enable and proper, no further procctdmgs sJnll bt, tahen m the 
ease 

(j' I' tlic Mag stralc is not *0 satisfied the order shall 
be made ab-oliiU 

343 Magijtrite — Tlr power to h uc a conditional ordir Ixilongv 
only to the Magntrate mcnfioied In the beginning of bee 133 The 
jwwcr to ai point n jurj ol*o belongs to tie Magi irate who made tie 
cnndifioiil or Icr (-re see 135) 1 nt ttc Magistrate v»hn h to 1 oil tic 

in p ir) un 'er section I3‘' ncctl not l>» tie Magistrate «1 o mvde the or Icf 
under ‘cc 133 the Magistrate in section 13- {« the Magistrate Ir/cM xltom 
t\e party ti ord r dtjapp arfscescc 133) hemav becither tl e Migi-trate 
himself who i*v ir-J the con 'tlional order or a Miguirate of tt e first or 
s -e« t I eh tnprli 1 rtl 11 tJ I t ]Ut 1 1 f eel r ivj (1) Tl i . sins I ’ 
U r CU4I n if ci-ti 3> 13J an I IJ7 real t o **• r 11 rr fon, vl t rr 
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« if’-istrjte jN-iimc -y cf»n ortitr «n W 133 reiiiilred Cf'rt'KiT 

po>-^n« to apjvar l<-fnr'« “ r I clis, MaRi-.fite tlip httpr cnn c«rrj*e 
fci« jv.Tcr<5 nn Icr «c<;tion ij-tr-lran likr ft » lercr con 11 m the cor h 
tioial order Of taj fiirlhcr pro ffdin''8 *»cc 9 A'a ! 01 35 Cal '•jS 

'Vtirri 

341 Takn; evidencf — Whon i part> ippcn* to show cnwse le 
tratf js found to take He onn&t make th« order ibsolutc 

without taking cvilcnce—’O R 7 Jasst v Dn/* •’o V I J Co 
■’aCr 1. 3 ••</, t 7lom L R 7''3 R-itmlnl 3>o S C T R 831 ii 
37a ith<iti\ ^f»l^ 47 \U 34J AIR (lo’s) \Il C14 36 Cr 
^ J 9®5 SjhI ’ y^hax \ Lnr} m iit Stti^k 9O L J Oj ••j Cr L J 2^0 
if th't parts appearsaftfrtbe time m the order but before the 

c?se IS taken up tt e Magistrate is bound to hear his objection and take 
^fidencc for the order } e lias to milte- JO kV R The ab cnee of tbe 
obijeetor at an idjonm'vj 1 eanng after be has once appeared to show 
<aus» will not nbsoUe the Magistrate of his doty of taking some evidence 
*t least before makin'' the order absolute — a Bom I R StS Hetfui 
' fsupral Tlic ^ta,^s^^atc ear not act solely on his own opinion 

IS beun 1 to take e\t I occ as the 1 asis of his ortler which Le is to make 
“■Boruiuni \ Siiianiyin 17 M I T it* lO Cr L J 207 XI Bom 
33 ’ \\ti' C It IS itkgal for him to ma1 c th» order absolute solely 
tie report of a Tafisildor If'* must go into the esilerce adduced 
the kfen hnt a 1 1 r ror 1 bis findii g>— /rnmif \ lianda o \ I J 
^7 Th- report or informatm a received hy the Magistrate bef re passing 
f*"® con htioral order «nd'*f see tjj 1* no evidence against the other jparti 
(the pnyeeding under sec 133 being cnl relj ex pntle\ and the Magistrate 
‘^^onot act upon it but is boi nd to (a1 c ovi Icnce m the presence of the 
'‘Pposite party— ?M»inf/< > A*naddt -% Cal 395, Ildmohon v rrrtp 
44 Cal 61 ifg cannot even with the consent oI the partie- refer 
‘he matter to a subordinate Magistrate for inquiry and renort and then 
P^s the final order on the tiasis of that report he must take the e\ idence 
him.vlf_/„ ff jyonvappa Stn^appa 47 Bom R9 he cannot base his 
^'k:fsif)a upon the information gathered from a personal local inspection 
'"stead of taking evidence even though the parties agree to abide by his 
^^Kion—Upendfiv^ Rampat loC L J 48s dJornfjii’imi \ Sudarsana 
'7M L T 143 Jlatmohanv Ctnp 41 Cal 6x (Cm) , Rahsadayv ^tdhes 
“'sr, S3C w N J034 20 Cr L J 3*2 70 Cr L J 317 (Pat \ K L 
'' Kjnhaiy-i Lai 24 O C 26J BalbAadra t P L \V 292 i5 Ct L J 
This section does not authorise a Magistrate to assume the role of 
"" •’rbitrator even though the parties agree to Jus bemg so and to psss 

anordc' after a local inquiry 'vithout recording cndcnce-—C*in-frfl Mandal 

'' Pam Jlfandj/ C M V 9»fi 18 Cr L J 73S Vpendm \ Rampat 
L J 482' 
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345 Dropping of procfeUngsz — See Ifote 332 under sec 133 The 
Magistrate cannot make an order dropping tlie proceedings under sub- 
section ( ’) ot this section without taking evidence in the matter as directed 
bj sub section {i)—S/«£u Ae/iwn V Vnyaw.aaCr L J 239(Cal) Where 
III a proctcJing in respect oi an alleged ol» triiction of a public waj the 
Ala^iis^ratc made a conditional order but dropped the proceedings on the 
opposite party taking the objection in showing cause that the ( ourt had no 
jnri diction to proceed with the inquiry on the ground that the identical 
way had preiiously been the subject matter of an inquirs under see 133 
by a Court of competent jurisdiction held that the Magistrate was bound 
to take evidence as prescribed b\ subsection (i) of this section, it 
was open to the Magistrate afUr taking evidence to consider whether 
there was a complete answer to the case against the opposite party or 
whether the cas** was one where the parties should be referred to the civil 
Court for the determination of a matter which the Magistrate considered 
ho could not decide — Sarojekaikini v Srtpiit Chnnn, j2 Cal 702 16 
Ct L J 413 19 C W N 332 

346 Procedure — As in a summons case the complainant shall 

first begin by railing his witness who may be cross ex imined by the other 
party \fter the complainant has fmisIiM the other party shall let in 
his evidence — 0 A I J The opposite pai ty is not bound to produce 

evidenc u itil the party who has set the law in motion tins produced his 
cvi IctKv— />/d ir V AT 11 \ I J 931 ijCr L J 53 Inn Dak»hiii 
wi ir//n iH Cr L J h4S(Ma'» 

Will ft i Mjjjistrate passed a con litional order under sec 133 ond on 
the lay fixid the accuscJ pot in a written stat ment to the effect that no 
obstruction to the public thoroughfare ha I l>eci> caused an I jiro-Jucc'l a 
numl <r of witnesses who deposid to tl e same effect but tl c Magistrate 
wit hoof rvcordingany evidence lor the prosecution ma Ir the order absolute 
un l^r this section i» was hell that the Magistrates order was illco"'! 
since he ••hould liasc proceciled as m a summons cas"- Creun ' 5 di 
Aim 1017 E n 32 //r >1 V r»rp , 20 \ L J (>02 

The Court is bound at the party s rrqiKSt to compel the atten faiice 
ofwitiies es— fiC W N 548 

reference la Jury — I{e(f.r,.ncc to a JU13 js entirely optional with tl e 
party a ’aiPst whom the order is made but if he applies (or a jury he h 
bouii I bv their verdict If no reference is made th- order made by the 
Ma istnte under this section will become final — n Cal Oe> 

347 Illegal Order — Micro a cod litinnal order iin ler ^cc 133 vias 
pav'd without jurisdiction the subsiquciit order un I'r this viction eon 
firming t'le conJibonal order is also illegal — Ualaiilal 31& 

//f/;j/i/v e/ prexedutf fiiwifa* le tureJi — W here a Magistrate. Invtca 1 
of taking tl e evidence Mmielf as jrrovMed I y this section *etit the cave 
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to a ^ubo-difiate for inf)mr) an I report ard then made tte 

prdtr aUvoIute on the bi »s of U at rr port ktid that there w is a complete 
of the «mpc*atj\r provt ion? of tlis section It js not 1 jnefe 
>rrrgtibnt\ ol prrxt-.lure tut a Bra\c ill ©'•htj «hirh cinnot be cured 
cnfcrSec 5j*’e\fn l\ tl e consent of the parties— -/« r ^7 

Hen ^9 

138 fi) On necwtji §• an applic'tfion 

tinder ‘vctwn IJ 5 to 'ipjwmt a )iir\ tht. 

Matjistrifc ' 

fa) firfliujth appoint a jurj consisting of an ureven num- 
Ivr of per ons not le«« than fi\e of ulem the forc- 
mm and one half of the remaining memhers sIpII 
lx. nominated hj such ^fagISt^ate and the other mem- 
bers b\ tlie apphcint 

summon «ucli foreman and members to 'Attend at «uch 
pha and time as tlie Migislrtte Ihmls fit find 
fc' fi\ a lime vuthin svhtch thr> arc to rctiin’ tleir 
\ rdict 

(21 The tim^ e; fi\(d nm ft rgood cau‘o sJiown becTtonlccI 
thr- Magi»trat( ^ 

348 Section imper^tire — Tl i» section leaves no discretion to the 
'bgivvate «od 1 0 IS toiiod to appoint a jury m hen he is isked to do so 
■"'Ueirfj jjC U N y>^ If lie relw es to do sn he acts illegalli — 
‘887 P It ,fj ^ c L n 509 

347 Appointment of jiry —The MaSistrate to whom an apphcn 
bon to appoint a jury 11 made cannot JeleRJte thit duty to another Mni,is 
trafe^jXatanljl 

Tie Word forttwitU must be interpreted iti a reacmablt wij it 
ibttely means that the Magistrate sball appoint th" ;orv as sooh as he 
ttasonably can Tlier-'tore where the Magistrate appointed the jorj 
* Jays after the paitics apj I" a jury /e/fthatthe terms 0/ this sec 
hoii were substantially compile f with on I there wis no uoreasonahle 
Jelaj— V Croun 4 Lah 224 (« 9 ) 

The apj ointment or the caocclment of appointment of a jury must bo 
“®lciii tlie presence of the Jiarticsancl not liefamd their back 5 Cal 8 j 5 
The following persons should not be appointed a, jurors ~(a) Com 
P'^inant and h.s witnesses because it is plainly igninst the pnnciples 
b,ht and ^ p„ty that a person should be compelled to subnut his ca'c 
tl e arbilratiOQ nl I u ad»ersary-2Z \\ H Triends jmd sup 

P'^nersolthecomplamait— rurjMd 4/ ' JIah,»$ Ah 37 
^ ^ 4 (e) Nominees 0/ th- party interested in upholding the ’ilagistrite s 
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345 Dropping of liroceediitg^ . — See Note 332 under sec 133 The 
ilagistrate cannot make an order dropping the proceedings under sub 
section ( } of this section without taking evidence in the n atter as directed 
bysub section (ij — Slew Kelaonv ^ayan acCr L J "jg (Cal ) Where 
1 1 a pro ee ling m respect of an alleged oli truction of a public waj tl e 
Maoi>*rale made a conditional order but dropped the proceedings on the 
opposite party taUn^ theoljcction m showing cau'ic that the ( ourt had no 
] in diction to proceed with the inquiry on the ground that the identical 
way had preiiously been the subject matter of an inijiurv under sec 133 
by a Court of competent jurisdiction held that the Magistrate was bound 
to take etidence as prescribed bt subsection (1) of this section, it 
was open to the Magistrate after taktiig evidence to consider whether 
therv was a complete answer to the case against the opposite party or 
whether the casi* was one where the parties should I e referred to the civil 
Court for the determination of a matter which the Magistrate considered 
he could not decide — Sarojetfr»Atnt \ Snpfh Charm j2 CaJ 702 id 
Cr L J 4I3 19 C W N 332 

346 procedure — As in a summons case the complainant shall 
first begin by calling his witness who may be cross examined 1 y the other 
party Alter the complainant has flnlsh<^) the other party shall let m 
his cvicl<;nce — 6 A L J 6^5 Tl e opposite paity is not bound to produce 
evidence until the party who has set the law in motion has produced his 
cvileiiLt — liitrv A V iiAl J 931 i5Cr L J 23 7« re Z3flA»^«in 
murth i8 Cr L J 84S (Ma-i ( 

Where a Magistrate passed a conditional order under sec 133 and on 
tl p lay fixed the accused pot in a written statement to the efuct that no 
obstructkoit to the public thoroughfare I a I liecn caused and ] roiucc I a 
number of witnesses who deixisid to tic same effect but the Magistrate 
without rtcording anj es idcncc for the prosecution ma Ic the order absolute 
unJ-r thi-r section i» was held tl at the Magistrate-, order was illegal 
since ho shnul 1 ha\e procecled as 111 a summons cas**- Crotfii ' S*ti 
Ifniii 1917 P It 32 JaSafx Cmp 20 \ L J 692 

The Court is bound at the party s request to compel the attcni'‘nC'' 
of w lines es — GC \N N 548 

Pfffrruce lo Jury — ll''/prencc to a jury js entirely optional with the 
partj against whom the orJ'T is made but if he applies for a jury he is 
bound b> thciT \crdict If no rcicrcnce is made tL' order made 1> the 
Ma,.i»trate under this section will become final-— 14 Cal 60 

347 Illegal order — Mherc a conditional order under Sec 133 was 
pas'C 1 witho it jurisdiction the subsequent order un<l"r tins section con 
firminu t'le conditional order is also illegal — Katanlal 516 

ItUgahty of procedure cannot te cured; — Where a Magistrate instead 
of taking tl e csidencc him»el| as j rovided by this section sent the ease 
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to a subo-tlinato \[a"n rate for injutr) and report ard then made tie 
order absolute on the ba ol tJ at rrport held that there a complete 
di rcg’irl of the impc'atiae provi ions of this section It is not a mere 
irregnlantj of j mcedure Lot 3 oOi'c ill o 3 lil> ' 1 ich cannot he cored 
on IcT Sec 537 c\cn bj tl e consent of the parties — /« r I nrnapf-o 47 
Dorn ^ 

138 (i) On receiviig -in application 

cl^ns'j^* under *^ction 135 to appoint a ]iirj the 

Magistrate shall — 

(d) forthuith appoint a jurj copotstmg of an upe\cr num 
berof prreon*iPOt lcs« than fi'c of whcni the fore 
Wan anti one half of the remaining members shall 
nominated bj such Magistrate and the other mem- 
bers bj the appheant 

(b) summon such foreman and members to attend at such 

place and time as the Magistrate Hurls fit and 

(c) fi\ a time uitlun uhich flies arc to return their 

\crdict 

{2I The tirn" o fixed nn\ forgiod cau«c sliown becxtrrded 
th-' Magistrate ^ 

348 Section iriperatire — ^T1 is section leases no discrption to the 
'Isgis'rate and I e is bound to appoint a jury sshei he is asked to do so 
— ■’^\elrf3 13 C W N 307 If he rctuses to do so he acts lUegJlh — 
1887 P R IP - C L R 309 

349 Appointment of ji ry —The Magistrate to whom an applica 
fion to appoint a jury is made cannot dclcRite that duty to another Magis 
trate — Ratinlal 4O0 

Tic word fortlwith most be interpreted jo a rcaeonablc way it 
*”«re!y means that; tl e AfaSistratc shall appoint the jurv as soon as he 
teasonably can Therefore where the Magistrate appointed the jury 
2 days after the parties applied for a jury leli that the terras of th s sec 
tioii wore substantially complied with and there wts no unreasonable 
delay— AAi/i/i /f<i««v Crown 4 Lab 224(229) 

The appointment or the cancelment of appointment of a jury must be 
made lu the presence of the parties and not behind their back— 5 Cal 875 
Tl 0 followi g persons si ould not be appointed as jurors —(a) Cora 
Plamant ind his witnesses because it is plimly agunst the principle^ 
of njit nnd c j nty that a person should be compelled to submit his ca«e 
to the arbilration of advernary — 2S X\ R 47 (b) Fnends and sup 

Porters of the complainant — F trjiil 1h\ Hahim Ah 37 Ml 26 1897 

^R 4 («) ^om^ iccsoftlicparfy mterestcain upholling the Magistrate 
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order (r e nominees of the complainant) — 21 W n 43 26 C-il 869 ■*3 
Cal 409 

A M-iRistrate has no power to veto tlic appointmeni of n person nom: 
rated bj the applicant — 1897 P R 4 

The summons to jury should specify the time '•nd place when and 
where the jurors should attend — 5 \II 7 

350 Jury impronerly constituted — If tie Magistrate appoints the 

foreman of the jury alone the jury is not a properly constituted one — 
16 R •’t \\ here one of the five jnrors remains absent and the fore 

man substitutes a juror m the place of the absent ore he acts illegally 
because he has no such power and the jur3 is not legally constituted — 10 
C L R 193 ff one of the jurors declines to act or remains al sent tl c 
Magistrate cannot procoel with the inquiry unless he appoints another 
juror ill 1 la place— Uvia Churn % Jc$Jetu it Cal 84 

A jury consisting of less than five persons is not a properlj eoastituted 
one and an order based on the serdict of such jury is iinalid— /f/'f 
V Jawatilh a* Cr I J 5ii(Cat) 

351 Procedure —This chaptci does not lay down any rules as to 
the procedure wluch a jury appointed under this section shouH adopt m 
inquiring n to a matter submitted to them — 3 > All 364 

The jury is boun I to hear the parties and their witnesses They can 
not decide a matter referretl to them merely on lofal inspection without 
taking CMiknce — 2G Cal f C W V 886 ^ 

35» Verdict after time f» ed — Where a jury appointed under this 
section had cotisilcred tic matter referred to them and the inlividual 
members of the jury had given in thci- opinion to the foreman but he 
sent MI Ills report after the. time fi\cd but before a final order was made 
by tlu' Magistrate it was held that the Magistrate should act on the ' crdict 
of the jury and shoul 1 not appoint a secoi d jurj — 2i W R 54 

Exten 101 of Unf — The power confcrrcil by subsection (2) for the 
r'ttrnsion of time for delivery of \erdict can b“ exercised by the Magis 
trate only and cannot be delegated to the foreman of the jury — 23 All 

159 

353 Reference to arbitration — \s the dispute under this chapter 
aa ot 2. pvAv^vewatwre vwv.twchpwMvcvQtexcsVvWTtanseANC'i Wic-casecawwwt 
be referre 1 to arbitrators by agreement of parties — Enjabahm v Nawlak 
ePT TC 22CrLJ 3'»7 AfttS)aikk\ 'Jrtraltilh 22 Cr L J 51 1 
(Cal) 

139, (t) If the fiirj or a mijontj of the jurors find thit 

Procedure where fJie order of llic Mitustrafe is reasonable 
Jury find* Magls- n , 1 , 

trate’* order to be ^^nd proper as ongmally made, or subject 
reasonable. Irj ^ modification which the Mapstrato 
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accepts the ^^agl<tratc ^hill make the o’'der absolute subject 
te «nch modjficaljon (if anj) 

(2) In otJ)cr Civs no further pwfeedjng'« shaJJ be taken 
under this Chapter 

554 Vfrdict cf the jury — ^The jurors arc not to gi\c their inilivicli al 
aad separate opiniom to the Magistrate but thej arc *0 consult together 
ani then express tl eir collectStc opiDion through their foreman — 18 All 
jjS 

The fin lings of oil the jurors need not agree in cverj detail but if 
all the menbers agree that the order of the Magistiato taken as a svhole 
IS improper such jurors shall be counted together as umiiimously object 
iDg to the order— ‘•5 M n 31 

tthere one of the fixe jurors declined to act and the remaining four 
^ng equally divi Icil in opinion the Magistritc declined to pass any order 
DDder sec *39 and struck oil the ease Md that the course adopted by 
the Msgutratc xxss irregular he should have summoned a frCsh jury 
aad commenced the irquiry afresh— tfmrt CAnrn X Joshen ii Cal 84 

The only thing winch the jury is to consider is 'vhether the conditional 
®tder passed by the Ma'<istratc under Sec 133 is rensonable and proper 
They cannot enter into tl e question of n«hti of parties— /« re Chundtr 
rali 5 Cal 873 Ufl/utiAon v //anmarfAah 3t Ctl 979 D ilalram v 

Sinai mC \\ J, 845 f/asaruddty A' tiulh 3C W N 343 They 
cannot decide the question of bon** fides of the claim set up by the opposite 
party— See Notes 339 and 339 under Secs 135 and 139A i 

^erdicl of tnajoritv — The majority means a majority of the persois 
appointed and not a majority of the persons atten ling — 13 Cal •’73 
Therefore xvhere one juror out of five xvas all along absent the Magistrate 
cannot accept the verdict of the majority of the four who attended— ii 
Cc L J 402 (Cal) So also a decision by three out of five 1 1 the absence 
of the other two isinxalid — 23 All 159 *>o again a verdict is defective 

'»h^n four out of five jurors were present at the time of the local investf 
gxt on and one wa« nbsent Such a verdict is illegal ind cannot be acted 
upon and a frcsh jury should be app 1 ited — Srimah Dasya v Ntbaran 
”4 C \\ N 928 'll Cr L J 448 

The finding of the jury should be arrived at after each juror cvercises 
his own discretion in the matter A verd ct given by jurors some of 
''lorn Ilindly follow the opinion of other* is not proper Where out 

of five jurors two only saw the place and the Ihir 1 never visited it but 

passed his opinion solely on what had b en told 1 inv by the other two 
it was he’d that the opinion of the so called majority was not that of a 
fegal majority — 25 W K 4 " 
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Objection to verdict —The pnrty objecting to the ^e^dlct must shov 
pritna facie that either the jnty did not apply a judicial discretion to the 
case or that they could not have arrived at that verdict b> a proper cxer 
CISC of their discretion on the materials before them — 23 W R 15 

355 Magistrate bound by verdict — A Magis*r'ttc i® not •’t liberty to 
tahe onlv a part ol the verdict he is bound to be guided by their whole 
decision If any part of their verdict is nmbiguous he can asl them to 
express their opinion rlearly — la W R 28 

The Magistrate must accept the verdict lu its entirety If one part 0/ 
the verdict is erroneous (e g if the verdict proMiles for the recon Iriiction 
of an obstruction) the whole verdict must be rejected The Magistrate 
cannot split up the \ erdlet and accept that part of the verdict which is 
correct rejecting the portion which is erroneous— v Sher Ah 
40 C L J 597 26 Cr L J 517 

If the verdict modifies the Magistrate s order he may or may not accept 
the modification If he accepts the modification he is bound to be guided 
by their decision If he does not accept the modification he must step 
further proceedings — \2\\ R 7 b 

Jtemtlltng He cose to another MagtsIraU - On receipt of the verdict 
of the jurv tl e Afagistrate is not competent to remit the case for disposal 
to a second class Magistrate The ist class Magistrate is alone compe 
tent to deal with the case further and must dispose of the case himself— 
4ngap(iv Periimol 43 Mad 316 

356 Reference to High Court —The dec sion of the jury appointcl 
under Sec 138 13 not a proceeding in a Cnirmal Court avhich the District 
Magistrate can call for and examine and refer to the High Court under 
See 435 — Ratanlal 336 

139 A (i) Where an order is made under Section 133 for th* 

Proetdurt wlitts «/ frnettlmg obslmclim mnsame 

existence of pubic or danger to the Public tn the use of any \ ds 
right is denied river, channel or place the Magistrate sholl 

on the appearance before him of the person against uhom the order 
uas made question him as to whether h' denies the existence of any 
public right in respect of the uay rncr channel or ■blace and if 
he does so the Magistrate shall before proceeding under Sechen 
I3y o-r Section 138 inquire into the matter 

(?) If in such inquiry the Magistrate finds that there is 
any reliable eiidence in support of such denial he shall stay 
the proceeding until the matter of the existence of such ngJl las 
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been dcadej 6^ a competent Cntl Court, and if he finds 
that Ih'rc >s ro such ct idettce he shall proceed as laid dcuti Hi Sec- 
tion 137 cr Section tjS as th* ca^c ma^ require 

(3) A person echo has on bang questioned by the Magistrate 
under s ib section (7) failed to deny the extslelicc of a public right 
^f the nalute therein referred to or uho, haung made such denial 
has failed to adduce reliable csidciice in support thereof shall not 
the subseg lent proceedings be Permitted to make any such denial, 
nor shall any question i« respect of the existence of any such public 
Tight be inquired into by any jury appointed under Section 138 
This section has been newly adicd by stc 26 of the Cnininal Procedure 
Code Amendment \ct (Win of i9-*j) 

The procedure which ought to be followed b> the Magistrate In case 
a fcoiia fiif claim of rit,ht is set up by the petitioner was net laid down 
any section of this chiptcf wndcr the previous law But quite a large 
Totnme of easelaw had gathered round this point which the Legislature 
has now thought fit to crTstallize into a new section 

"The principal question in connection with this clause is whether as 
ptoviJ d jn tl e Dill questions of title m relation to rights of way and 
the like should for the purposes of the Chapter be finally decided by 
the Magistrate or whether the almost uniform decisions of the Higl Courts 
which lay down that the Magistrate must stay proceedin»s if he is satisfied 
that the question has been raised bmn fiJe should be followed We pref“r 
to accept the latter view as laid down lU Manipur Dey v Bidhu BHusan 
Sirktr I L R 42 Cal 158 and we hav“ provided for it as a special case 
w a new section 139 A ' -^Beporl of lie Jomi Commiitee (iprz) 

The l<*ading case on this subject Is ZJsy V Btlhu Dlusan Str 

4'’Cal I58 18C W N 1086 i5Cr L J CgSfrefcrred to fa the above 
Report ol the Joint Committee) which has laid down the following impor 
tant propositions of law If the partj against whom the order is contem 
plated to be passed under sec 133 raises a question that the pathway is not 
a puWic property ta the senso oi the pruvisioDS of thb section the MagiS 
trate trying the case should be careful not only to decide as to whether the 
pathway in question is situate on a private land or is for public u«e but 
he should, even when the claim of the objector 13 not substantiated 

find whether the claim w bown /»*!* or « ®®t up onlv to ou't the juris 

diction of the Court If the Magistrate finds that the claim which is 
set up IS a mere pretence, he should then proceed to pass 1 final order 
and make the rule issued by him absolute If however he finds tha 
the claim although not substantiated is not a mere pretence and is 
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raised to oust the junsdiction of the Court but that It is laised bona fide, 
he should stay his hand and rrfer the party to the Civil Court And if 
the party Mthiii a reasonable tune doe« not have recourse to the Civil 
Court the Magirtrate may then proceed to make the rule ab olute 

357 Bona fide claim — If there is a bona /*de dispute as to the exist- 
ence of a public right the powers under sections 133 137 as regards ob 
struction to public ways cannot be exercised bv the Alagistiate — 4 Bom 
L R 687 In re Dnyanoba 15 Bom L R 37 14 Cr L J T\ In re 
Mahirana Jasjualsan^ji 22 Bom 9SS 11 Cal S i C L J 434 2 \\eir 
61 But the claim in order to have this effect must be bona fide and not 
a mere pretence to ou^t jurisdiction The mere assertion of a claim made 
without reasonable ground or honest belief in it or honest intention to 
support it will not oust a Citmmal Court of its jun diction under these 
sections — 15 Cal 564 23 Cal 27S 22 Cr I J 430(^31) 22 Cr L J 
577 (Cal 1 It IS not open to any person illegallv causing obstruction to a 
public proper!) to set up a bogus question of title to such propertj for the 
purpose of ousting the jurisdiction of a Magistrate and notwithstanding 
the raiding of such a question the Magistrate is entitled tehe’r the case 
sufficiently to enable him to make up his mind whether or not a Iona 
/irf« question of title IS raised— / »»p v Dost \f»hamntad 2^ All 98(00) 
A claim set up to annoy an enemy of the claimant cannot be said to be a 
fioim /life claim — iC I J 434 

Therefore ihen a person again«t whom an order is made under section 
133 to remove an olstniction from a public way elaims it as a private wav 
the Magistrate should first determine whether the claim is bona fide or not 
— hvlashv Rant Lai 26 Cal 869 31 Cal 979 M itnptir Dey \ Dtlhu 
Bhutan 42 Cul 158 Upendra v hshilish 23 Cal 49_/ 3 C \\ N 345 
7C \V N 117.10C W ^ S45 2P L.J 67 22 Cr L J 3^1 (Cal) 
In the absence of a finding as to the bona ftdes of the claim «et up by tl c 
petitioners to the subject matter of the dispute the judgment f«- liallc 
to be set a ide — Chandra Mandal v Ram ^'andat 21 C \\ \ Q-f iS 
Cr L J 738 Dlagat\ Ramtup 21 C L J iiO lOCr L J 160 The 
question of bona fidts of a claim is a question of fact and has to be crqiiircil 
into like any other question of fact — Nundo Copal \ htisuni 1 C I 
J 434, Tent Prasad \ Sa-jeo zoCr L J 33G (Pat ) 

If, however the encroachment complained of is made on awaj which 
is admittedly public thf jurisdiction of the Magistrate is not ousted an I 
it IS not nccc's-ary, in onler to give junsibclion to the Atagistratc tl a» 
there should be a finding as to the bona ftde character of any claim that 
might be made by the accused to any particular pieccof ground on which 
th" encroachment Is made — 0 C \V N SSG Slmilarl). If upon inquiry 
the Magistrate finds that the channel in question is a public channel the 
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Magistrate is not Ivstnil to inituirc whether the accused had a hoiia ftde 
flajn ol Tight to the chanuet or to refer the matter to the CimI Court 
but bis junsshclion to p'occcd with the ea^c — Pah r Mvihek v 1 wp , 
:SC L J =ii 

\ fona Jtde claim *hculJ Ixr set up at or before the liearing Liit not 
aftenrarl* an 1 the Majistntc who finds the claim not to be bona ftde 
iboUJ stat" Uie reasons for hw decision, which is culjcct to revision hy 
ti* High Court — isCal jOj 7C \\ N 117 

la Tm*' s Do’l Mnkunmal 2S Ml 9S the Mhliabad High Court 
“'cms to base laid down thst the moment a bot a fide dispute as to title 
IS rau'^ lr\ the defendant the jurisdiction of the ^^^'’Istrdtc 1$ ousted mid 
tfe Magistrate is baiin 1 to stop the proceeding and to refer the parties 
to a cisil suit That ruling bis been dmented from m 1 recent case of 
the snim" High Court in which it has been held that the Maoistrate s 
jurisdiction is not ou*‘teJ mcrel) by reason of the defendant rusing a 
lonsftde dispute as to title but he is entitled to decide whether the way 
obstructed bj the defendant is a public was — dbdul Kalnd v Abdullah, 
« Ml O3O (OOo) .'I V L J 5*9 

357A Procedure — Th provi ions of tl 1, section arc imperative 
acd as soon as the accused denies a public right the ^Iigistrate ought 
to lariBire jato the rnattef an I find whether the Uce obstructed is a public 
One or not If, instead of doing *0 he at enc< p^octed^ under sec 137 to 
take esidence from the complainint th" trial 1 \itliledbj wron, pro 
ttdure and tic final order •« liable to be set a vlK^PaghmaU \ tmp 
L J 187 JO Cr I J S 7 J A I R (lO^S) ^ 1 ’ 3 ” 

^s soon as the accusel appears before him the Matistrate M bound 
to question him as to whcthei he denies the cvistencc of ari> public right 
in respect ol ‘he way nvtr etc and it he docs o the Maf-isl rate shall 
l^cfore proceeding tinder scc 13“ or 138 inquire ii to the matter Jt is 
tledutvof the ^Iai,is»ratL to follow theabovi prcctclurc without waiting 
for the object! m to be rai cd I y the accuscj and the M-'gibtra‘^p rannot 
refuse to inquire into the mittcr because the objection was not taken 
“atil a late stage of the La%c-5A Sadxr \ SabxraU 29 C W V 649 
26 Cr L. J 1108 ^ I R 1925 bal 73^ 

Duputt between G-veninent and pnvtte xndMdaal —In case of a 
•dispute between the Govcnim'*! t ind a pnvatc incliviiual as to the right 
to th» ground on which an encroachment is alleged to Jiave been made 
t-y the latter by building a svall a Magi trate should not proceed under 
this section until the dispute !■» settled In a Civil Court — Ratanlal 378 , 
2 Rom L R 818 

358 Sub.sectlon fa) —The law requires first of all tha* the pirtv 
•hall apjear before the Magistrate and deny the evidence of the public 
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right in question , secondly, that he shall produce come reliable evidence, 
and thirdly, that such evidence shall be legal evidence and shall support 
the denial If these three conditions arc satisfied, then the Magistrate’s 
jurisdiction ceases to exist — Thahur Sao v AMul Aziz, 4 Pat 7S3 

If the Magistrate nnets that the claim is Iona fide, he should abstain 
from further action and should allow the party to substantiate his claim 
in a Civil Court — 15 Cal 564 17 Cal 562 , Nasaruddt v Ahihtddt 3 

C W N 345 8 C W N 143 Mantpur De^ v Bidhu Bhushatt, 42 Cal 
158 Khuihx Ram v Crown 4 Lah 224 (231) , 25 Cal 57S, i^ttndav 
Ku<um, : C J 434 22 Cr L J. 351 (Cal) , Beletidrit v Chairman, 
25 Cr L J loSo (Cal ) jgooA W N 204,28 All 98,1903?. R 2, lo 
Bom L R 563 Rangi v B N W Ry Co , 4V L T 402 . L B R 
(187292)530 4C P L It 142 Soalso WiCrc the question as to whether 
the way 15 private or public IS seriously disputed and its decision becomes 
a difficult matter of mixed fact and law the Magistrate should decline to 
decide it, and should send the parties to a Civil Court — Wahid v 
Abdullah 45 All 656(066) 21 A L J 529 When a bona fide question 
of title IS raised, the Magistrate cannot proceed any further m the matter , 
he cannot decide whether the title exists or not — 28 All 98, he is not com 
petent to decide whether the title 1$ barred by limitation or not — 35 Cat 
283 In Ram Sagar V Alek MusAur, 49 Cal 682 (F B)} adC W If 
(43, the Calcutta High Court considered all the aho\e cases and held that 
even though the Magistrate found that the claim of right set up by the 
defendant i«as bona Jtde his jurisdiction was not thereby ousted but he 
Stas entitled to proceed with the case and was not bound to refer the parties 
to a Civil Court But the present section expressly lays down that if 
the Magistrate finds that there is any reliable evidence in support of the 
defendant s denial of a public right he should stay all proceedings until 
the matter of the existence oi,sucb right has been decided by a competent 
Civil Court 

If the Magistrate finds that the claim is made bona fide, he should 
allow the defendant a reasonable time within which to establish lus rights 
in a Civil Court , and in the mcontiroe proceedings may be stayed If the 
defendant docs not assert bis right in a Civil Court within a reasonable 
tfnne, tlsi .VagtsfraAr sAouAf procccif «i(i tie onse—iTefaC /fit V /fdatzr 
Rahint, 8 C \V. N 14^ , Ram Sugar v Aleh Nashar, 40 Cal 6S3 (E. B) 
at p 693 . Bakshan Chandra v BilaS, 23 Cr L J 351 (CaJ ) , Hlantpur Dey v. 
Bidhu Dhusan, 42 Cal i yS 

359. Sub-section (3) — Question shall not be inquired into by jury — 
The question as to whether the claim set up by the defendant is a Iona 
pde one or whether the place is a pubhc way or not is to be decided by 
th** Magistrate hira''-If .md not to be left to the /ur» The jury it not 
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eonpctcat to dcci Ic the question ubclhcr there is or is not a public right 
Ttcj can roerclN tnd whether the Magistrate s order a? originally 
nadeisreasoaab’c and projK-r— A jIjjA s Raw L<j/, 26 Cal 86g, Dulal 
fjm % ^siihnsb Ckatiifi to C M N 845, Nastrtiddi v Aktluddt, 3 
^ 345 DAart \ Ilart \Iadkab 31 Cal 979 In Chunder 

rslt 5 Cal {,73 SAriAh 7m rat \ Shctkk Amjad 2 P L J 67 Khushi 
Rimv Cr^zrn 4 Lah 224 (231) 24 Cr L J 457 Contra-^30 All 364 
»liTe It has been held that it is mthin the competence ot the jury to 
dfodeas to the \alidit> of an objection that the way alleged to have been 
eb*tnicted is not a public vraj But the Allahabad ruling has been dis 
ipp^med of b> the Legislature and is repdered obsolete by this section 
tte think that the only question to he left to the jury should be whether 
tie measures directed by the Magistrate to be taken are reasonable 
acd proper and in Mew of the decision in 30 All 364 we think it 
deurable that Hus should be made clear"— Re;>orf 0/ tie Stlecl CommUlee 
<f 1916 

HO (i) \Micn an order has Ken made absolute under 
Prewdare on order Section 136 Section 137 or Section 139. 
#da|xDade absolute Magistrate shall give notice of the 

saina to the person against ulioni the order was made, and 
shall further require him to perform the act directed by the 
order wntlim. a time to be fixed m the notice, and inform him 
that m case of disobedience lie wiU be liable to the penalty pro* 
Wded by Section 188 of the Indian Penal Code 

(2) If such act is not performed within the time fixed, the 
.Consequence of di,- Afagistratc mav cause it to be perfurmed, 
oifiJleace to order and may recover the costs of performing 
‘t. either by the sale of any building goods or other property 
Amoved by the order, or by the distress and 'ale of ary other 
moveable property of sucli ixrrson wiUim or without the local 
J^nuts of sucli Magistrate's junsdictiort If such other property 

Without such limits tlie order shall authorize its attachment 
and sale when endorsed by the Magistrate witlnr the local limits 
of whose jurisdiction the property to be attached is found 

(3) No suit shaU he m respect of anything done m good 
faith under tlus section. 

3150 A person who neither complies with the order passed u 

133 nor protets against It within the time fixed can be pro 
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under See 13& ^^lthout luttber jiotice being gisen under this section — 31 
Mad 380 (cited in Note 342 under Art 136); 13 All 577 

If a final order IS pdsscd by a Magistrate under this chapter, any suc- 
ceeding Magistrate cannot go behind the order and question its Icgahtj, 
as jf he were sitting in judgment over it as a Court of \ppcal Therefore, 
if an application is made under this section to the succeeding Magistrate 
for the enforcement of an order passed bj' a preceding Magistmtc the 
former cannot reject the application on the ground that the order passed 
by his predecessor" as an illegal order — htran Chandra v liamesh Chandra, 
27C \S N 459 34Cr L J 317. 


141 If the applicant, by I'cgicct or otIicn\i«c, prctcrls 
. . „ the appomlmcnt of the jury, or if from 

Procedure on failure , » , , 

to appoint jury or any cause the jury apromted do not 

vSdict." ***'^”’ return their \crdict withm tlxe time 

fixed or mthin such further tune as the 


Magistrate may in his di«crction ai'ou, the Magistrate may 
sucli order as lie tlimks fit. and such order shall be executed m (he 
manner provided by Section 140 , 


361 Jury failing to return wdiet — Uhen the majority of the jurors 
jiervcrsclj refuse to return a verdict for fear of displeasing cither part), 
the Magistrate can discharge them and appoint a new jury— diraar Inl 
V llaiisid/iar, 44 AU 373 Where upon failure of the jury to return their 
verdict, the petitioners appeared before the Magistrate and prayed for 
appointment of a fresh jur), it was held that the Xl.igistrate ought to have 
appointed a new jury and not made ihc original order absolute— 12 C W 
N JOJ7 Under this section, the Magistrate upon failure of the jury 
to return a verdict has a discretion to pass such order as he thinks fit 
Therefore, where the foreman of the jury simply returned the papers 
without a verdict the Magistrate had jurisdiction to make the order ab- 
solute— /iWu/ V Gena Sahu, 4 P L. T 15 . 34 Cr L J 472 But it is 
desirable that under such circumstances the Magistrate should inquire 
into the case and should give the party an opportunity of shomng cause 
and producing c' idcncc, before he makes the order absolute under thu 
section — 4 P L T. 13 , Ajodk^a Trwan v, Emp , 4 P. L. T. 13 5 24 Cr 
L. 3 ‘ 583 Put if upon the failure of the Jury to return their verdict, 
the petitioners did not take any action to move the Magistrate for taking 
evidence on their behalf, the Slagistrate was justified in making the order 
absolute— 13 C. W*. N. 367 


Fine As order sentencing a man to a fine for the nuisance, end 
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»n additional fine for rich <li\ he continnc^ it after the conuction, is 
ffifjal— j n L U O C 

142 (i) I{ a Mact-trat« making aii order under Section 
133 n>n‘-nlirs that immediate measures 
pfi’tSjTS K taken to prevent imminent 

doTRir or miur\ of a <;crious kind to the 
fubiir he mav wheth r 1 )ur\ is iQ be, or has been, appointed 
or not it«uc «.iicl» an injunrl on to the person against whom 
the order wa" m'ldc as is required to obviate or prevent such 
danger or inmr\ j ending the de termination of the matter 

(3) In d( fault of -uth per on forthwith obejmg '=uch injunc- 
tion tho Xlagi'tratc ma\ him elf u<c or eau'c to be used such 
as h'* thuik*. fit to obviate such danger or to prevent 
'uch mjurv 

(3) No suit 'Inll h*' m rtsjecl of anything done jn good 
faith by a Xlagutratc under this «.cctjon 

3C* Imminent danger — \n injonctjon under this section can 1 >o 
nsiiied onlj « hen there i» imminent Oaftg^r or tear of injury of a senous 
bod to the public— . I \S K 60 Where a Magistrate ^'ho makes an 
order under this section subsequently directs further inquiry to be made 
tfie ilagistratc must be held tu have abandoned the proceedingv under 
fliisscction and he should ha\cproce«dcd under Secs 130 and 137 instead 
of fining the party under sec 1S8 I P C — Ibid 

^o injunction can be bsued under this section when the danger has 
passed &\say~i W 1 C 8 

143. A District Magistiatc or Subdiv’^onal Magistrate. 

or any other Magistrate empowered by the 
Local GovemHient or the District Magi-^- 
public J,atc in this behaU, may order any person 
not to repeat or continue a puhl c nuJ'^ance, 

as defined in the Indian Penal Code or any special or localUw 

Secs 143 and 144 This section enables the Magistrate to pre\ent 

fte of public nuisance . whereas. See 144 enables him to prevent 

ft /"r ihc first Ittne — 19 Mad 464 

‘ 363 Scope of section —A person wUl to bound by an order . 

f^s Section only «hen the order »s u>sut-d to him personally and not 
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proclamation addressed generally to the public at large — 8 All 99 •’ \V 
R 32 

Revision — It was formerly held that orders under secs 143 and 144 
were not open to revision because they were not proceedings within the 
meaning of sec 435 — EmP v Btsheshar 1S92 AWN 102 But now 
by reason of the omission of subsection (3) of section 435 by the Amend 
ment Act of 1923 orders under section 143 will henceforth be liable to 
revision 


chapter XI 


Temporary Ordfrs jn Urgent Cases of Nuisance or 
A.PPREUENDEO DANGER 


144 i) In cases where m the opinion of a District Magis 
Power to issue order trate a Cluef Presidency Magistrate Sub 
MsVs ot'nuT Divisional Magistrate or of any other 
sanee or apprehended Magi«tratc not fciw? a ^Tagislraie of the 
third class spcciiUy emfowered by the 
Local Govcmnient or the Chief Presidency Magistrate or the 


Disl ict Magistrate to act under this 'ectiOR ilure is si ff curt 
ground for proceeding under this scc'iom and immediate prc^en 
tian or spccdj remedy xs desirable 


such Magistrate may by a written order stating the material 
facts of tl c ca-ie and served m manner provided bv "^rtion 134 
direct any person to abstain from a certain act or to tal^c certain 
order v ith certain property m his pO'^sjAsion or under Ins manage 
ment if such Magistrate considers that such direction is lihe’y 
la pre\cnt or tends to pre\ent obstruction annoyance or injury, 
or risk tf obstruction annojance or injury to any person lav 
fully employed or danger to human life health or safety ora 
disturbance of the public tianquiUily or a r ot or an affray 
{2) An order under this section may m cases of emergency 
or m cases wlicre the circumstances do not admit of the serving 
m due time ot a notice upon tlic person agauist ivhom the order 
IS directed be pas ed ex part 
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{3) \n order inidi.r tins «iChon nwy W directed to % par- 
brdir L''d^\^du11 or to public generally ulicn Ircqucntmg 
dr \i lUng a particular place 

(4) An\ Maci'^tratc maa, other on his motion or on the 
Jfton (/ ai\ person .J grtred, rescind or alter any trdcr 

caic under tin*- •^rtion b\ Ii m^elf or an> Magi'^tratc subordinate 
foLm orb\ In*- pr(deoi‘^<^>r in office 

(5) JWerf Stull <if appii at* n ts rcemed the Magistrate 

bJ ri Ike applicant an carh oPPotttu lA oj appearing before him 
r ler ir persni or b\ plead, r an t shr^ i«? cause agaiiisl the order , 
if the Magistral, r,j,rh the apphcalton wholly or m part, he 
shll record in u ritmg Ins reasons Jor so doing 

(C) No order under llus «oclJon sba’l remain m force for more 
tlian two months from the making thereof, unless in eases of 
^gcr to human life health or safety or a likelihood of a not 
or an affraj, the Local Go\cmmcnt by notification m the official 
Cizette olhcrwa^e directs 

Change —The italicised words 10 subsections (i) ond (4) 1 avc been 
added subsection (3) has been newly enacted and the old substction (j) 
teen renumbered as subsection ( 0 ) by section a? of the Criminal 
Procedure Code Amendment Act (XVIII of 19*3) The reasons have 
t^en stated below in their proper places 


zi, Appl,atlo„ «( th.s «n»« -T1.C l.o»« conlittca >')' ‘W 
(»» »poa a Slas.itraK .. an nxttaotjmnry powir mJ the Mag.stnlo 
tl.»M ,0 „ only „|.C» l.n .. »t.,fcd Ihnt hllnr pnwhr. ...11, »hkl. 

I.. .. tntmsM n,c .n;»fficlt»t The hht"«''‘)’ 

it. detenen of ..pht, rnthtr Itonln tlnlr In r - 

Ptitnon c Uks.u, rnther than In ,„u,tk,onoo n.lh ln»l«l 

»«! », la, a, po.sibla- V,«Mntn-““ * ^ > ? J’ ' ? 

Ct L J 56 tot doty I. to .ecn„ to evtty ,,.r.on t « ' oy™“* 
0! bis nghts under the law anJ by pleasures ” ^ ,, . 

"ho teek to .nvade the ..gl.t. ol olhtt. but 1 he 0| I ” 

Itwlu, eaereUe ol right, may Had toelvU tnmul and He doubt, wl, t . 
be ha, available a suffielent (oreo m ttP"" “m ■ ■" ' 

l.aoe..u, regard the public weli.r. I. .Howed to """f 

the private right and the M.f.stmto I, nntbon.ed to Inlerdiel It eaerelae 

;„p,.n a'ltl >1- T,*.„ Wi« jC 
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W. N 329 An order under sec 144 may sometimes interfere ivith the 
legal rights of individuals, but nhen such interference is necessary, it 
IS the duty of the Magistrate to limit it as much as possible , and for that 
purpose he should afterwards hold an inquiry into the circumstances and 
determine .whether as a matter of fact the act prohibited as likely to lead 
to a breach of the peace is within or lO excess of the legal rights of the 
person forbidden to do it If it is found that a man is doing that which 
he IS legally entitled to do and that his neighbour chooses to take offence 
thereat and to create a disturbance in consequence it is clear that the 
duty of the Magistrate is not to continue to deprive the first of the ex. 
ercisc of his legal lights bat to restrain the second from illegally interfering 
with that exercise of legal fights — Abdool v Lucky Narain 5 Cal 132 
(134 13 j) , ' A E 25Cr L J ii78(Pat). Q L \ Ka:i Fa:- 

laddin, Ratanlal go? 

36s Magistrates empowered — Since the power to be exercised under 
this section is an extraordinary power the Uw 15 careful to confer this 
power upon those Magistrates alone whose discretion is prominently 
guaraJiteed by their responsible position or by selection — 6 "Mad 203 

In the Punjab all Magistrates of ist and 2iid claas have been empower- 
ed to act under this section — Punjab Gazette 1883 Parti p 52 So also 
in Upper Butmx In Bombay Assistant Superintendents of Police base 
been empowered to act under section 144 See Bombay Gazette, 18S3, 
Part I page 39O 

When a Magistrate passes an order under this section the record should 
show in clear and unmistalcable terms the authority under which he pro- 
fesses to act — Thudatnawara V £mp> , 1 Hang 49 2 Bur L J 22 24 
Cr L J 727 

By the Amcddmcnt ^ct of 1923, third class Magistrates have been 
expressly prohibited from being empowered under this section 'Me 
do not think that powers under section 144 should be granted to a JIagis 
trate of the third class and we have provided for this by a small anicnd- 
jjjent” — Report of the Select Committee of 1916 

366 Conditions precedent — Proceedings under this section may 
bo taken only in urgent cases of nuisance or apprehended danger , the 
existence of these circumstances is a comfifion precerfent to an action 
under this section— i C L K 58 Tbis section is to be applied m cases 
of ui^ency, and should not be allowed to take the place of any other pro- 
vision of law (r g see 133) which might be more appropriate And before 
proceeding under this section the Magistrate should hold an inquiry and 
record the urgency of the matter — Kamtni Mohan v llarendra, 38 Cal 
Where the complaint was that a person by closing a dram and obs- 
tructing the flow of the rain water of another bouse endangered the safety 
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of thf hou«e but the o%nier could dram off the water in some other waj 
that it was not an urgent case of nuisance or apprehended danger and 
action under sec 144 was not justified — Haji Hi v Cmp 26 Cr L J 
560 \ I R 10 •, \I1 r s Itefore taking action under this section the 

Sfagistrate should bo of opinion that immediate pmention or speedy 
remeds ts neccs ari and he should st ite in tl e order the materials upon 
which his opini n i bs ed — 3 Cal o3j Jurisdiction under this section 
depends on the urgencs of the case ind the mere statement of the Jlagis 
trate that he c nsidered the danger to be imminent is not sufficient to 
gue him jurisdiction if the facts set out by him show that really there 
was no urgent neccssit\ lor taking action — Chandra ^ath v F J Ily , 
23 C \\ N H5 JO Cr T J 951 The record of the Magistrate should 
disclose the existence of an emergency svhicli called for an ex parte order 
under this section or that there was no sufficient time to serve notice on 
the partj affected therebs But a Magistrate ought not to treat a case 
as a ease of emergency mercl} because some people threaten to commit 
a breach of the peace unless he had no sufficient police or other force 
at his command to present an immediate breach of the peace and 
unless he is further unable to find out the persons threatening to commit 
a breach of the peace so as to bind them oser to keep the peace— 
WiArt Iran Ilia \ l\ I M L T 3'3 tni? M M ^ 7*-l 

t9 Cr I J 

TIere is sufficient groutd for proeeeltiig —These words base been 
added during the Debate m the Legislative Assemblj on the same grounds 

on which a similar amendment has been made in sec to? See the Lrgis 

latiie AssemLl) Debates January 35 i9-*3 pages i4'35-*t406 

A Subordinate -Magislratc passing an order under this section ought 
to use his own judicial mind on the rejiort of the police and to come to 
his own conclusion whether a temporary and urgent order ought to be 
passed and should not be guided entirely by the instructions issued 
by the District Magistrate (which are not legally binding on him) though 
he ought to give due respect to the advice of the District Magistrate— 
Cnindas Perunial 38 Mad 489(490) 

An order under this section must be based upon proper evidence 
In the absence of such evidence the Magistrate cannot pass an order 
merely on the complaint of one pAiiy— Chandra hanta v K L ,aoC 

'V \ 081 lyCr I J 464 So also the Magistrate cannot act upon mere 

1 irpiise or assumption (II W K 46) ormertly on the strcpgthof aPohce 

rei>ort(i3\\ Rjp , x \v R 4 O) without lieanng'the petitioner or gi% mg 

him an opportunity of being heard — n 'V H 4® 

3®7 Order— Nature and contents — (a) The order must be in writing 
the words in the section ar? 'wntten order ’ There must be a writt 
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order directed to the accused and duly promulgated before be can be 
prosecuted for disobedience of the order — 1905 P R 36 

(b) The order must contain a statement of the material facts which 
the Magistrate considers to be the facts of the case and upon the footing 
of which he bases h s order — 10 W R 53 ICaroohl v Shyamlal 32 Cal 
935 Ahal V Mahahtr i Pat L R '’'•3 Under this section something 
more is necessary to be done than a mere recital of the fact that in Ihe 
opinion of the Magistrate there was sufEcient ground for proceeding under 
the action the order should state the material facts relating to the case 
in order to show that there was justification for making the order — Bhng 
V Emp 25Cr L J 1178 AIR 1914 Pat 767 In the case of an 
parte order the material facts include the circumstances showing why the 
Magistrate was temporarily unable to prevent a breach of the peace by 
intendmg peace breakers — Venhataramana v K E 22 M L T 
^VhcTe the order did not state the material facts it was set aside — 
Raroolal v Shyamlal 32 Cal 935 Govtlfia Chitty Emp 27 M L J 
628 14 Cr L J 638 

(c) The order must be specific and definite m its terms An order 
that the petitioner should not go to a particular village and should not 
allow any of hi$ servants or relatives or friends to go there is of the most 
indefinite character as to t me and person — 2 C W N 4'»2 Similarlj 
m order directing the petitioners not to commit any act which is likely 
to induce a breach of the peace and not to take forcible possession 
of a village not in the r possession is indefinite and bid in law— 11 
C \\ N 1^1 

(i) The order must be confined to the patticular eiet for which the 
danger is apprehended any order prohibiting 1 course of conductor an 
occupation involving a senes of acts done at certain intervals and spread 
over a period of time (e g an order prohibiting inoculation) is illegal 
and must be set aside — Anonymous 2 kVeir 67 

(«) The duration of the order must be co extensive uith the emergency 
it should not be wider than is necessary to prevent the emergency The 
Magistrate cannot issue an order intending to have cfiect for all time 
— MuJAiflIu \ Bapin "Mad 140 In re Pedda Chart 2^01174 Thus 
the Magistrate is not competent to pass an order directing that all proces 
sions should stop music when passing a certain place of worship at any tune 
when it is not shown that assemblies arc held in that place for the purpose 
of worship at all hours of the da> — zMad 140 2Mcir74 

(/) The order must not be gen ral and sweeping in its terms A Jlagis 
tratc cannot in general terms forbid two parties to use any musical instru 
ment m the neighbourhood of each other s house though he may forbid 
the use of musical instruments for the purpose of mutual anno) ance— 
GW R -10 
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.U) The order must not be m its nitnre irTe\oc'4ble r 5 an order to 
cut down trcc«*— 13 R y-* or an order for diMSion of crops — Utmj/tt/ 
' N^wai, 32Cal 154 

368 Serrjce of order — The order must be scr\cd in the manner 
provided bj sec 134 ir ser\cd pr);sonaIt> If the order is not proved 
to have been served pcr«onall) a conviction under sec iSS I T C for 
disobedience of the order is illegal — Ratnnlal 30 

369 Abstain from certain act — ^The words certain act means a 
definite act \n order directing a person not to collect rents from the 
rjots gcncrallj without mentioning an> particular rjots is not an order 
to abstain from a ‘certain act — 16 Cal 80 19 Cal 127 9 C W N 392* 
SeeaJsosCW 1^422 aa(l7IC^^ N 121 cited sn iiotc 3&7 above But 
an order directing a person not to interfere with the management of a 
particular temple or a particular mult 1$ a direction to abstain from a 
‘certain act* and IS a V alid order under this section — 24 Mad 45 3 Mad 
354 i8 5 Iad 40' So also an order directing the tnistee of a Vaishoavitc 
temple to abstain from interfering with the conduct of Adhyapakam 
service is an order restraining a person from doing a certain act and 
IS valid— 7 h re 5 rii!itamfAafA<irAdri<ir 19 Cr L J 933 ('lad ) 

370 Take certain order with respect to property —Property tiheOer 
tito^talle or xmmneabk —It has been hcl I in (> v GolucK Chmler la 
" R 38 that the power conferred by this section refers only to and is 
restricted to tmmovealle property of the kind set forth in the next Chapter 
The Magistrate cannot make an order regarding the custody of money 
in respect of which a breach of the peace is likely to take place Sec also 
Ananda v Carr Stephen 19 Cal 127 (129) which lays down that this 
section relates to interference or dealing of some kind with the tand it/clf 
or something erected or standing on the land But tl cre is nothing in 
the section to justify this view 

Property outside jurudiclion — No order can be male ly a Magis 
trate under this section when the property m respect of which the 
order is made is situated outside the local limits of his jurisdiction— 2 
C W N 572 

371 Orders under this section — Tlie following orders can bo passed 
by a Magistrate under this section — 

(a) An order prohibiting burials in certain j laces on sanitary ground 
—2 Weir 64 

(t) An order directing that two rival nects of Muhammadans shoul' 
enter and worship in a particular moKjiio only at particular liours— j 
Mad 262 

(e) An order (o the priests of n Ifmplo to I clghtcn and wl 
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the doorway so as to present osercronding of pilgrims — C B H C 
n 36 

(d) An order that certain persons should abstain from interfenng 
with the Badves in the performance of their daily puj a of the god T iHoln 
H a valid order if the Alagistratc is of opinion that the interference 
with the puja is hi elj to cause annoyance to the worshippers — 4 Bom 
I n 5S’ 

(«) An order prohibiting a procession on the ground that the Magis 
trate avould not be able to prevent a breach of the peace svath the force 
at bis disposal — Arumugav Perumalswamy 15 Cr L J 30 (Mad ) 

(/) An order prohibiting a meeting if owing to the prevalence of ill 
feeling between certain persons likely to attend the meeting a breach of 
the peace is to be apprehended — Ngn Tt v Vaurtg Kyaw ii Bur L T 
59 t8 Cr L J 512 

372 Improper orders under this section — A Magistrate is cotn 
potent to issue an order directing a person to abstain from certain act 
or to take certain order with certain property and such an order can 
be passed under this section only when the object of the order is to present 
obstruction annoyance or injury to inj person or danger to human life 
health or safety or a disturbance of the public tr-mqu lity or a not or an 
Affray and when immediate prevention or speedy remedy is necessary 
Therefore the following orders not being orders of the above desenpt on 
are not valid under this section — 

(fl) An order directing the ryots to rcfmin from reaping the crops 
they have sown unless they pay the Government rent — hah v Ump 
S C M N 373 

(6} An order stopping the erection of an embankment on the ground 
that the erection may cause loss to the opposite party — Rain Aular v 
Krtst naput 13 C M b rSS 

(e) An order prohibiting a person to excavate a tank in his own land 
on the apprehension that the house ol the opposite party would go down 
into the bed of the tank — 38 Cal 876 

An order directing the owners of cattle to take proper care of them 
and not to allow them to stray on the high road— 3 C L R A C 45 
9 B L R App 36 

(<•) An order that prostitutes who had bgilt huts shoul I remove their 
hilts because people visiting them will endanger their lives by having to 

cross a railway line — /h re Birediiitir -CM V 70 

{/} An order directing a person to remove a wall erected on A land 
alleged to belong to another is invalid m the absence of evidence that 
any dispute or riot or offray IS likely to occur— 13 M R 19 
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(f) An order directing the remo\al of an embankment whereby ad 
}acent lands are m danger of being flooded — 5M H C R App 19 

(A) An order dirtctmg the owner of a tank situated in the dry bed of 
a nver to destroj the banks of the tank on the ground that they are an 
obstruction to the public using tl i riser in the runj season and that the 
banks interfere with the driinagc « f the eountri — iB L R S N 27 
(1) Ad order directing the remosal of i dam which obstructs the flood 
of water through an irrigation clannel— £m/> \ Prajag 9 Cal 103 
01 An order in respect of collection of market dues — 23 AA R 37 
(A) An order directing the owner of a building which has fallen 
down on his own land to re erect the building — In re Pahmalulla 

17 485 

(f) An order regarding custodj of children — Anonyn otis 2 AVcir 66 
(»*i) An order that a certain person should remo% e the roof drams on 
the eastern side of his house and should construct them m such a manner 
as not to xniure or incons cnience an) party— 2 A\ R 2Z 

(r) An order directing that certain hedges should be pruned— Ratanlal 
8t 


(0) An order regulating boat traffic at a certain landing place on the 
ground that the oscr crowding of boats ' as dangerous to the health of 
the residents of the town— ^ E ' Pratap 25 Cal 85* 

(p) An order passed with the consent of parties that certain articles 
With respect to which tliere was a dispute should be removed to the cus 
tod) of the Court— !/<'“' Tfhurg 12 C \A N 1044 or an order 
directing the Milage Munsiff to take possession of the disputed property 
-hcganalhiw \ thye (1910) 2 M A\ \ 88 i7Cr I J 190 

(!) An order directing that certain persons should continue to lise in 
the haxrh in which they were at the date of the order and that a police 
gujrd should keep watch < n the outer door onh allowing certain specified 
persons to enter the Aairfi — 1878 1 B 33 

(r) An order to the disputing landlords that no rents should be col 
lected from the tenants until the rights of both parties hase been estab 

hshedm a competent Court- 7 win*"' ^ 23r 

(j) An order b> a Magistrate holding that the first of two parties was 

' A H.rcrtine that the ccond party should not interfere 

in possession and directing rnai i> „ . „ 

, •>,- hartv Parkar \ nan Khelauini ii C 

with the possession of the first party ^ ^ 

AV N 271 or an orler attaching wnmoicable propert)— 13 C A\ N 

cxix x„cb ea.o. th« .« aa^er Section . « 

(.) An order d, reeling d.™.™ ol nope belneen tao nral landlords 
— Umatal v Wrwar 3* r54 

Ini An order lotb.dd.ng people ol either pirly to read prayer, ,n a 
' ^ ./ -n appre*!***®*®" * breach of the peace (there 

mosque on account ol an an ^ 

being at the time an ill lecUng between the parties regarding the manage- 
CRpIS 
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ftient of the mosque) is illegal — A/if Ismail v Barhat Ah, iO C 
W N 904. 

373 Orders regarding hats or markets — A Jfagistrate may direct 
one of two rival /lat holders to change the day of his hat, so as not to inter* 
fere with the days of the hat of the other proprietor, if the Magistrate 
IS of opinion that the holding of t^vo ka/s on the same day will lead to 
a breach of the peace — 14 M 46 or he may direct that one of two 
rival hat holders should not hold his hat on the same day as another — 
18 W R 47 Nagendrn v Rakhal Das. 23 C W M 141 ; Parameshitar 
V Lmp , 3 P L T 268 or where a new hat is established within half 
a mile of an old one the Magistrate may order the new /in/*holdcr to abs- 
tain from holding his hat on certain days — ig \V R 22 But the Magis- 
trate caonofdircct one of the two Aar holders to hold his Aafon particiilir 
days « g Saturdays and Tuesdays only, for though the section empowers 
the Magistrate to make an order prohibiting a person from holding bis 
hat on certain specified days (tiir the days on which the rival hat is held) 
the law does not empower him to direct that hats shall be held only on 
certain days, leaving the party no option to hold his hat on leme other 
da)s on which his n\al does not hold his hat — Slnamaiiami v Bmp , 3 * 
Cal 990 

A general order prohibitmgjhe holding of hals for an indefinite penod 
IS illegal — Bidhii Bavjaii v Bamesh, 11 C \t X 223 Md Bakar Ah 
s Ilaiiuant tSg; A \V V 59 Parameshwar \ Emp , 3 P L T SfiS 
An order forbidding certain persons from establishing a hat at certain 
places, and giving a vague direction not to interfere m any way with the 
trade of another hat, »s improper — Satisk Chandra v. Emp , il C W. 
N 79 

The right to hold a hat a mall’s lawful right and he has the right to 
establish the hat in the place and on the days most advantageous to^uu 
(4 W, R 12) provided that no breicb of the peace is caused by any dis- 
pute between two rival hat holders Therefore an order of a Magistrate 
directing that one of the two rival hat holders should not hold his hat 
opposite to that of the other but should hold it a mile away is illegal 
because such an order would render the hat of no use to him — Shurut 
Chunder v Bama Churn, 4 C L R 410 A general order prohibiting 
a person absolutely from holding a hat within an extensive area is illegal, 

I for a person is entitled to exercise all rights of ownership on his property, 
and the holding of a hat on one's own property is not a ivrongful act— 
Benowart v Pranab Krishna, *6 C. W N 663 ; Rahhal Das v. Emp , 
19 C W N.248 

An order can be passed under this section only on the grounds specifitO 
jn the section, viz grounds of apprehended danger etc. Thus, nn order 
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t3cl'>^ a taf cin lie on tlw* RToaml ihnt It \eo *® another 

Ja’ anl « \ -rach of the peafe wa« "ipi reheniled— Jo W R it but an 
erdfT I'rrh biting a from holding n Jlaf on a pirticuJar daj cinnot 

he nmJv on the proant th^t another part) had long been used 

to t li a taf 0-1 the a Ijarmt land on the following das — 21 \\ R 26 
Esm where there ti a likelihood of a Irrifli of the jieice the likelihood 
foi* l>e i~‘ranrflt a Magistrate cannot restrain the holding of a hnl 
irrTtly \>ccajve there is alteadt a Aat existing an 1 the ii//erior eoHiejiirwce 
of hrllirg the rew lal was be a breach of the peace— Wall Aaf Dir v Enip , 
19 C \\ \ 13 Cr I J 511 If disturbance m anticipated the 

r'l’per procedure would be to act un ler section 107 of the Code — DeHoa’ari 
s Draual, /incliaa jnC \\ \ 663 

373A. Effect of order under this MCtion — \n onler under this section 
restrairing a certain person from gnmt, upon the land of another should 
rot be trrateil at a tulntantise esilence of possession of the Utter, 
IQ a case e! noting which sulrs^uenttv takes place In respect of the pos* 
te*non of the land \o ifni«ortance should be nttnehed to a temporaiy 
lajBaetnn under tins necti .n sshwli is intendeil only for emergencies 
Hs'rg regard to the fieculisr jonsdiction conferred by this section no 
nference can !»• drawn from it as In the possession of either party— 
Cita Ptatai \ A. T 3 l‘ f T (y, .jCr 1 J 9»9 AIR 1923 
Tat 17 


374 Order contrary to Cltil CoJrl decree —The Magistmte hat 
no lorudiclion to pass an ordir the effect of which would he to interfere 
with the orders of a Cisil Court— 17 All 4«5 3* Cal 154 It is the duty 
«'! the Criminal Courts In respect the opinions of the Civil Courts and 
no order contrary to that of the Civil Court should I c passed by n Magis 
‘rate un ler this section when the Civil Court has passed an order of teni 
pof»n injunction against one partj-Wwrari v cli)njnmT (1022) M 
" S ri2 J3 Cr I J Where the landlords of a certain share in 

an estate had obtained a decree in x Civil Court for arrears of rent and 
lor ejectment of their tenants anl alx* obtained possession under the 
decree, but the Magistrate at the instance of the tenants passed an order 
prohibiting the Undlorris from interfering with the possession of the tenants 
as the landlords were unable to j oint out the particular lands of which they 
had obuined possession under the decree /e« that the order was illegal 
being contrary to the Civil Court decree as its effect would be to deprive 
the landlords of the lands to which they were entitled under the decree . 
htti further that it was on the tenants to ^evv what lands they held from 
the landlords-Cat.ndn Sahat v 5im, 6 C W N 466 WTiere a pe 
purchasing some property at a sat* in of a mortgage de 

put m possession of the same n Magistrate is not competent un 
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section to order the purchaser or any of his subordinates to refrain from 
entering upon the lands and the properties — 2 C W. N 572 

375 Question of title — A Magistrate acting under this section has 
no business to adjudicate upon rights and has no jurisdiction to decide 
upon any question of title or possession the only question before him 
IS whether a breach of the peace is imminent and to make an order wth 
the object of pre\entmg a breach of the ^tzce—Appala Naranmlmln 

V Mahant iiM L J 122 Therefore a Magistrate’s order directing the 
petitioner to take certain idols into the house of a certain person on the 
ground that the latter is entitled to them according to long usage, is illegal 
— 8 C W N 376 

376 Notice to file statements — ^This section does not authorise a 
Magistrate to issue notice upon the parties for filing svritten statements 
before the Court on a fixed date The issue of such a notice is not mthm 
the contemplation of the section and is a clear innovation beyond the 
jurisdiction of the M-igistrate Such a notice being in effect a notice 
contemplated by section 145 (i) (although professedly issued under 
sec 144) the High Court under Its powers of superintendence and control 
Will prohibit the innovation and will order the Magistrate to convert the 
proceedings under sec 144 into proceedings under Chapter XII and to 
complete the proceedings b> following the procedure prescribed by Chapter 
Xn->-Aa»if Atniiia\ h C 3 r I J 243 idCr I J 86g 

377 Sees 144. t 4 S — Dispute relating to immoveable property — 
Section 144 IS a larger and more general section than see 145 An order 
under sec 144 can be made under various circumstances including a danger 
of a breach of the peace arising from disputes as regards possession . sec 
145 IS of limited scope and applies only where there is a danger of a breach 
of the peace due to such dispute The former section is discretionarj, 
the latter is mandatory Therefore where the special condition of section 
145 IS fulfilled section X44 yields to sec 143 so that when the Magistrate 
finds that there is a real dispute tending to a breach of the peace, he is 
bound to institute a proceeding under section 145 irrespective of any order 
that he might have originally made under section 144 — Sheobalak v. Kamar 
uiim, 2pat 94 io 7(F B) 3P L T 573 23Cr L J 549 

^Vhere there is a dispute regarding possession of immoveable pro* 
perties between the rival parties and a breach of the peace is likely to 
ensue the proper procedure to be adopted by the Magistrate is to pass 
an order in a proceeding under sec 143 deciding the question of posses 
Sion on evidence and not an order in a proceeding under this section 
— Parhar v. Pam Jihalauan Ji C W N 272 , Kami Amtrta J\. E , 

3 P L J 243. Lachman v Dhiru 19 Cr L J 1002 (Pat). Tarapada 

V Emp.iTl T 72 2TCr L J 241 By adopting a procedure under 
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i<5 {a soch a ca'p, the Ma^iUnte puts hlmscU m a position to cffect- 
ivt'p nd co3cJo«irely settle the dispute between the parties Otherwise 
tie di«p3te night still exist »t the end ol two months — 27 Cal 785 , Tara- 
pa/j V rmp, 1 r I- T jt . iltaiee s E«p , I P L T 377 . Jkaman 
V r^alieri, I r L T. 3<o . at Cf L J 625 Sec 1^4 .applies only where 
posv»Mcri is either uadiiputed or clear bejund anj shadow nf doubt , hut 
wfiefe possession relating to iiatnoveabte properlj is di'putcd, the proper 
proeedere is to tahe proeerdingt under sec 145 which will permanently 
settle the dispute m far as the Cnmifial Courts are concerned — Dkairo 
v.iTwp^iP L T 37? 2iCr L J 646 Court Cut! v CobinJ, i P.L.T, 
44 : Teraf-aia v I P L T 72 . Madait v Tut Ckand. 2 P. L T. 

4*4 • as Cr. L J tSj In cases of apprehension ol a breach of the peace 
f"* Magistrate taaj* act under sec 144. or 107 See Note 334 under 
iee. 107 

Section 144 Is ol gentral appllcation.and contains nothiRf; which ousts 
the ilagutrate’i jensdiction in case of ieea/d* disputes as to possession 
of land Therefore where section 107 or 145 » ill meet with the requirements 
of the case, section 144 ii not an appropnate remedy, and if It is found 
that the danger was not so imminent and that it could be otherwise 
aierted, an order under sec 144 will be generally held to havo been 
tnade without jurisdiction — Shrobalak \ Kamarnidm. j Pat 94 (P. B) : 
3 P L. T 573 3jCt L J 34O A/iinni Lai \ Caffi, 6 P. B T. 746 1 
JO Cr L J IJ29 

The use of sec 144 is a suitable method of atoiding a breach of the 
peace, onl) if it is clear that the claim of the party creating the disturb- 
ence is not a claim rtlade 10 good faith— /fame Arnina ' A L , 3 P. 

1- J 143 lyCf I, J 869 Where It is clear upon the materials before 
the Magistrate lliat one ol the parties w m possession, and that another 
person whose claim to possession is a mere pretence is Uireateniiig to 
interfere with that possession, the Magistrate is bound to maintain the 
party m possession, and forbid the party who is not in possession by a 
summary order under sec 144 of the Code, if immediate prevention or 
speedy remedy is desirable Sometimes it may even be necessary to 
UWe action against the party wIm> «* actually in possession . but m every 

case it most be shown that thccondltionsrequired by sec i44exist. W'hat 

the Court deprecates is the habitual and unjustifiabte use of sec 144 as 
a substitute for sections 107 and I45“^** Mullick J in Sheobalak v 
Kamaruddin, 2 Pat 04. »oi (P. B ) ? *3 Cr L J 549 » on the expiry of 
the injunction under section 144. tHwe w any further apprehension of a 
breach of the peace, the appropriate procedure would be to take proceed- 
ings under sec. J45 (but not under »cc ioj)-Ablnath V. Lohemlh, tg 

Cr L J. 367 (Cal). ^ . 

The subsistence of an order under section 144 does uot take awav 
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the power of the Court to take proceedings under section 145 Therefore 
where in a dispute between Ae trustees of a temple as to the possession 
and management of the temple audits properties an order onder section 
144 was passed and during the subsistence of that order proceedings 
under section 145 were initiated and pending final orders the properties 
were attached and a receiver was appointed Keli that the procedure 
was not illegal — Gopalav Kmhnaswamy 27 M L T 234 21 Cr L J 
73 So also when proceedings are intitiated under section 144 wth res 
pect to land the possession with regard to which is honestly disputed 
the Magistrate would be acting property id converting the proceedings 
into those under sec 143 and making an order under the latter section — 
Nandk\skort v Bikan Stng 3 P L T 570 23 Cr L J 200 Sbeobalah 
V Kamaruddtn i Pat 94 F B (pir Jawala Prasad J ) 

But where a Magistrate while passing an order under sec 144 in case 
of dispute relating to immoveable property mhkes an incidental observa 
tion as to possession of the property the observation cannot have the force 
of an order under sec 143 — Munm v Gaflt 0 P L T 746 26 Cr L J 
1229 

378 Clause (2)— Bx parte order — *An exparie order can be made 

dnly in cases of emergency — 27 Cal 783 3 B L R A C 4 2 C W N 

747 Ordinarily m proceedings under this section notice should be 
issued upon the person against whom the order is made and an opportir 
nity afforded to him to show cause why it should not be passed-^io W R 
33«X9Mad 18 2C W N 747 

In the case of ex parte orders the record of the Magistrate should 
disclose the existence of emergency which called for such ex parte orders 
and should show that there was no sufficient time to serve notice on the 
party affected thereby — \ enkataranana v K E 22 M L T 323 19 

Cr L J 56 The record of the Mag strate should indicate with reason 
able fulness the materials on which he concluded that there was an emcr 
gency to justify the passing of ex parte orders affecting the liberty of 
persons — Jbtd 

379 Clause (3) Order to whom to be addressed — In an Allahabad 
case in which the Magistrate issued a proclamation forbidding any persons 
to spread night soil on his fields so as to cause disease it was held that 
the order was ultra vires and not within the scope of this section because 
the order issued by the Mag strate was not directed to the pubhc gcneratlj 
frequenting or visiting a particular place but was directed to a portion 
of the community — Q C > Johhu 8A11 99 This s lew of the Ian docs 
not appear to be correct In an Ondh case it has been held and more 
correctly held that the words pnblic generally arc not restricted to 
the corporate body pursuing its public avocations but also mean the whole 
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tianVr of indi'ndo»l« «ho in the circon«tAncr« ennnot be particularlj 
idiT'vd and an order duJ> promulgated «nM ha%e the effect to control 
t her the rn%ate or palUc actione of c'ctj such indiMdual according 
to Its teno' The proper interpretation of this section is that the order 
nil be directed to a particular indivi lual but when oising to the number 
of particular lndi\-iJual» it Is impracticable for the Magistrate to address 
each of them indindualb an order tinder this section ma) be issued 
to tl c wh le number of partieular indinluals designated as the public 
gfirrallj and such order in re»peel of lach particular individual tvill 
hate the ssme effect as a separate order sersel upon him presided of 
course that it has l>een so promulgated that it has come to hU knowledge 
— yfUaol Cagtir \ L*»P «8 O C ;o This is the plain meaning of 
ihis clitiw- 


er tuKiB^ B farttcvlar flatt — Tlicsc Morda ha\c been 
i-terr*etrd in 0 ^ ' lAUm\i3t 14 Unm 165 to mean that the order 
can liC dirKtod to the public sencrallj ool> uhen frequenting or tlsitmg 
a partirutar I lace Thetufore. uhere owing to the prevalence of cholera 
the Diitnct Magivtrate isvoed a notilieation m the form of a proclamation 
lo bidding the public in genetal to give cavtc dinners in that cit> It was 
held that the order not being directed to a panlcular person nor to the 
pohlic utrn //rjiirclicj a parlie«/af p/are (but lo residentsi was illegal la 
iti manner o( pnblicalian In another Bombas ease also It has been 
s milarlv held that an order directing all persons in Surat City to abstain 
Ironi inlerleiing svith ihc diiliuelion ol dogv i» ii/ba urn as the Magistrate 
has power ooly to direct an order to a particular pervon or to the public 
generally when Irequtatiag or visiting a particular plaee-iiip v BJagii 
tu, 10 Bom 1 It O81 The Calcutta High Court likcvUve holds that 
an order wl.ch direols tie pubU m general to abstain Bom attending 
Sal IV Illegal since it iv not until the public attends the /.I Ih.t-the order 
ran K binding on them H v orfercan ooty be issued ,0 the public geaer- 
all) when Irequentiag or vi iling a particular place- d ruta.l. v Hariri 
r.C \S N 411 aoci L J 874 Bat m Atdd Cgd, v Eoip t8 
O C 70 It Ims been Kid that the words Itequcntmg place are 
latcadcd 10 eatend rather than to limit the scope ol the order .0 a. to 
include therein the rnidrul. ol the locality « well as casual at frequent 
visitors from outside the limits ol tha locality 

380 Clauie (4l-Bescindiiig or altering an aider -A Magistrate 
who passed an order under thw section wi.bout taking evidence can .fl.r 
wards caned the order, it alter heanng the evidence h. finds that there 
IS no reason to apprehend a breach ol tlio peace-.) M R yt ^ 

innlicalions tor resamdiag or mod.tyiag ea parle orders under this 
scclion should be deposed ol a. quwUy an Possible, but it is aot illegal to 
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put off an inquiry for a reasonable time •within two months— SafijA v Emft 
11G.W.N.79 4Cr L J 433 

An order passed under this section by a Joint Magistrate, while acting 
as a- District Magistrate, can be rescinded or altered, after his reversion 
to the post of Joint Magistrate by the next District Magistrate, and the 
latter cannot transfer an application for rescission or alteration to the 
former — Sudarsanam ^ SrtKivatachari, 16 Cr L J 74 {Mad } 

It was once held by the Patna High Court that a District Magistrate 
could rescind or alter an order of a subordinate Magistrate only on the 
ground that haiing regard to circumstances which had happened si««the 
passing of the order, the reason for its having been passed did no longer 
exist so that an alteration or rescission of the order was necessary as a 
corollary , he could not reverse the order of a subordinate Magistrate on 
grounds existing at the date oj the order, * « , be could not, sitting as it 
were in appeal or revision reverse the order on grounds which interfered 
%nth the discretionary power of the Magistrate who originally made the 
order— CAeddi Xu/ V fifahabtr aP L T 650 a3Cr L J 27 But this 
decision has been overruled by a recent Full Bench case where it has been 
laid down that the powers given by this sub section need not be tondned 
to cases where there has been a change of circumstances since the 
onginal order was made If the Magistrate has power to rescind an 
order preMOusly made by a subordinate Magutrate because the ettcuma 
tances no longer require it to remain m force, he would equally have 
power to rescind It if he is satisfied that it neier ought to have been 
made — Sheobalahv AamarUddtn 2 Pat 94 (F B) 3P L T 573 

A District Magistrate m cancelltng an order of the subordinate Magis- 
trate IS not competent to substitute an onder of his own in the nature of 
an innovation Thus where in a case of dispute as regards immoveable 
property, the subordinate Magistrate started a proceeding under this 
section, and considenng the claims of the second party to be a mere pretence 
passed an order against such second party, but the District Magistrate 
under clause (4) cancelled the Sub Magistrate s order and substituted an 
order of his ow n, prohibiting the first party from cutting crop, it was held 
that the order of the District Magistrate was in the nature of an innovation 
and therefore without jurisdiction and must be set aside—Ganpaf v K. E 
3P L J 287 ipCr L J 8S0 

Although a District Magistrate may rescind or alter an order made 
ty a subordinate Magistrate, still the District Magistrate cannot direct 
the subordinate Magistrate to initiate proceedings under section 14 5 instead 
of under sec 144 , because it is the subordinate Magistrate who has to 
satisfy exercise of his own independent judgment and upon 

matenalsas to the existence of areasonable apprehension of danger, 
and the District Alagistralc acts illegally in interfering «nth that discre- 
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tjoa by dirccbn^ hin to sub'titnte proceedings under sec 145 in place of 
p-oceedisgs under »ec 144—34021391 Tito%tnat\ Etnp.zV L T 
I-;'. .Ckriii Let\ jp L T 650 sjCr L.J c; 

Jnifrtriiiaif ctirt — I xcept orders contemptateil b> subsection 
(4} (1 e, o-ders of re»ci*»im or altention) no other intermediate order 
can tr* nsjde *‘^ile an o'Jer unler «ec 144 is jtill m force Union the 
High Coert hii iviufd n rule in ar> ca«e it tales full seisin of the case and 
It u the High Court alone that can passaJ ifilrrim orders in the case The 
Migi«tra‘e arainit »ho«.e order the rule is t»sue<l has no such junsdiction — 
Ckarita \ Emp 11 C U ''79 

Er^itai ff c'tfrT — UTien a Magistrate set aside Ins order and struck 
the ca^e cfl the file he had no]vauertore\i\eitt\ithout afresh proceeding— 
Brair) \ Jawrt w S Cal 5*0 

CUdte (51 — ‘It seas suggeste I to us tliat section 144 should be 
elaborated to as to enable a person aggnesed b> an order made under the 
‘•ebon to require the Magistrate to male a judicial inquiry regarding 
the truth of the ifljornation on which he had acted and thereby to bang 
in the resisionat powers of the High Court We thinl this proposal goes 
too far and that U is necessary to mainuin the etecutivc character of 
proceedings under section 144 "e have not therefore accepted this 
suggestion Ueare houeser prepared- and wchaveproposedan nmend 
nent to this cflect— to lay down that a person aggrieved shall be entitled to 
apply to the Jfagistrate and show cause against the order and that the 
Magistrate shall gis c him an opportunity to be heard in person or by pleader 
and shaU record an order m writing on the application giving his reasons 
where he rejects it — lleporl of Iht Joint CommtUfe (1922) 


381 Clause (6)— Duration of order — \n order under this section 
is temporary and i» to remain «n force for only two months An order 
for perpetual injunction passed under this section is beyond the junsdic 
tlon of the Magistrate— {? E v Sheodw 10 All 115 Bradley v Jameson 
8 Cal 5S0 3 Cal 7 In re Veyyaru Ammat 1914 M " N’ 169 15 

Cr L J 145 Thus an order prohibiting a landlord from eoer holding //ab 

on his Und on cerUin days IS Illegal— Cops V Taramom 5 Cal 7 

So also, an order that a certain person should abstain from taking any part 
in the management Ult another is duly evicted from management is „Ura 
tirer— 24 Mad 45. so also an order that 00 rents should be collected from 
the tenants by the'ir contending landlords untU their rights hav e been esta 

Wished by a Civil Court-Pror^uM V Emp 8C L R 231. or -in order 

d.reelmg a party not to .ntrtftto with tholand wlthool tha ordtr ol a com 

petent Court— hniijitv Lachnuin 7 / 

A temporary ioionchoo can be peeked irudet this stchoa even though/ 
th- dispute demand, a p.rm.u.nt miuhehon (or Sual eettlemeat Ttor," 
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where disputes were going on between the applacant and the opposite 
party, and the latter used to stnice a bell continuously at night time in 
order to annoy the applicant* who therenpon applied to the Magistrate 
ior an injunction held that the Magistrate could pass a temporary order 
under this section — In re C ] R aaBom L It 157 (per Hayward J ) but 
bbah J held that the Magistrate could pass no order under this section 
because the applicants application was ior the pre^cntlon of a nuisance 
which was not temporary but permanent 

specification of hue — An order nnder this section is not bad 
merely because it does not state that its operation is condned to tw 0 months 
or ^ome shorter period Under this subsection it will be presumed in the 
absence oi anything to the contrary that the direction o{ the order is limi 
ted to the lull period of two months — 34 Cal 897 Ponnappav lanama 
malat (19x9) M W N 872 aoCr L J 755 In another case the Madras 
High Court has held that an order which is indefinite as to time is to that 
extent without jurisdiction — Muthuhumaraswami v iUrf Rouither 42 
M L J 33* a3Cr L J 404 

ExU ision of Itwe b} successive orders — V Magistrate cannot by passing 
successive orders extend the operation of this section beyond the time 
limit prescribed by this seetton — ti C \\ N 79 Bisseswar \ Emp , 17 
Cr L J soo so C NV N 738 Court Datt v Covind 20 Cr L J 829 
1 P L T 44 Murari v Ayyasattn (1922) M U h 61 23 Cr L J 689 

If there is really a t ery serious danger of a breach of the peace bo can take 
action undersection 107 — 3P L J 130 13C W H ccIxmu Duthocannot, 
undertheshelterdi this Section assume a junsdiction to prohibit persons 
by a permanent injunction by arbitrary and 5uccessi\c renewals of orders 
under this section — Covtnda v Perttma! 38 Mad 489 Govtnda Chelty 
s Emp , 7MLJ6S 7C\\ N 140 The period cannot be extended 
by drawing up the same order once more and merely adding a larger number 
of persons to whom it is directed Such a proceeding is an attempt to 
t\adc the provisions of this clause and ts illegal — Ashutosh v Hurts Chan 
dra 29 C N\ S 411 20Cr L J 874 

hxte iioM 0/ title by Local Governtietit — ^The last three line# of this 
section lay down that the Local Government may extend the order in 
cases of Qanger to human life etc and it can extend the order lor any 
length of time ihe fact that the hcaaing of this Chapter refers to lent 
porary orders do'-s not support the contention that the Local Government 
lias onl} po \cr to extend ttic order ior a definite and very limited time 
Ibc Legislature has not seen fit to limit the time for which the force of the 
order may be extended by the Local Go\crnmcnt and under the terms 
of this section It IS competent to the Local Oo% ernraeat to extend the 
order so long as the danger which is apprehended continues to exist 
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Mtrro^rr n tMcnJirg onlcr it »» not nct.r>sao Jor the I ocal Go\ 
e*rafsl to »la*c tit rta»^ost or cten to state the lact oj a likelihood ol a 
not cr aJ2 a) or other dargrr »l ich it apprehends — Iw/i \ BAure Mai, 

Ml 5- 13*;) -< cr L J 

jSa RcTit.o*i — ''.bsrttion {j) ul eclion ^35 which disallowed 
tie pj«c*» oJ rcMii .a ol tb* High Court the hrasioDs Judge etc in res 
pec* ol j 'ijceoiicgj under 144 lias now been omitted bj the Lriminot 
Procedure Code t" rndr-ent \ct XVlll ol 19.3 and the eflect ot 
the osuite a It to o\ trrtile all the casts in which it was held that 
the High Court had ro i>o»er nndir secs 435 and 439 of this Code to 
lo'trlerc in rrsision with ciders under thu section Under the old law, 
the High Court could levi'C an order passed under this section, not by 
Mifueofsec 439 « f the Code but b) \irtue ol the powers conferred upon 
It b) se- 13 of the Cl arter tet (36 Mad 489 « Cal 380 . 16 Cal 80) and 
Ihii power could be exercised onij b) the CAarUttd High Courts and not 
b) the noKharteted ones eg the Chief Courts or the Judicial Coramis 
uosen* Courts Lnder the old law. the High Cdurt could revise under 
Sec. 439 ol this Code an order passed under sec 144. onlj when the order 
was uUta imt or without ;ori>diciion that is when the order was such 
that It cojld not U made under this section (even though it purported 
to U nude under this section) and tl crefore did not lab within the pur 
tKwoltliisscctioo-^nsnda' Ca,r SUph<» 19 Ul u? Hoop Lai w 
Dani Menaak iC W .N » G W ^ 373 Q E \ 

Vaft^p Ckuritr 25 Cal 631 Lmpuu v Bfayag 9 Cal 103 Palanxappa 
» Doraiamy 18 Mad 402. Cop* ^lohonv iaranwiii 5 Cat 7 Under 
the present law. not onl) the High Court (both chartered and non 
cliartcrcdj but also the Sessions Judge aod the district Magistrate can 
caU for the re ord of a proceeding under thw section and the order may 
be res ised by the High Court on any ground whatsoever 

But the High Court docs not ordinarily interfere in revision with an 
order under this section when other remedies arc open to the aggrieved 
party especially because the High Court « loth to reject the opinion ol 
the Magistrate responsible lor the peace of his locality that there is an 

emergency which justibcd an es- i>arle order- I enWamnim v K.L 

21 M L T 323 19 Cr C J 56 The Magistrate is the sole Judge as to 
whether the material is sufficient or not to justify an order under this 
section— 19 Cr L J 

The High Court can set aside an order under this section ei en though 

two months had expired from the date the^f-C/a„i/ra„a, A ^ . 

23 C \\ S 145 IStslns'^or yr Emp 20 C ^ 758. Chandrahanta \ 
K.L. 2o'c \S.N <jSi.Dlia»roj'' Jikarat.CP.L T 253 26Cr L J 
^^M*LJ 352^ InCoinday. 38 Mad 489 (490) and / 
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J’oawaJaj, 47 M L J 439 25 Ct L J 1304, however, the High Court de» 
dined to set aside the order as the two months during which the order 
tvould remain in force was almost expiring on the date of hearing 

383 Reference — An order under this section not being a judicial 
proceeding a District Magistrate cannot refer it to the High Court but 
can himself deal with it in his executive capacity — Ratanlal 129 Or the 
party aggneicd by the order may apply to the District Magistrate to 
recall the order and failing him to the Local Government — Mad H C 
Pro 5 12 1879 

384 Punishment — See sec 188 I P C 

The Magistrate issuing the order under this section cannot himself 
punish a man for disobeying his order — Chandra Kanlav HE 20 C W 
N 981 17 Cr L J 461 , 10 B H C R 424 Peg v Tafya Ratanlal 50, 
4 C W N 226 

385 Civil suit — An order under this section is not a bar to the ins 
titution of a civil suit by the party on whom the order is made Therefore 
where the plaintiffa and the defendants are owners of adjoining properties 
and the defendants obtained an order of the Magistrate under sec 144 
preventing the plaintiffs from erecting certain buildings on their own 
property without adjudication of the private rights of the parties it 
Is open to the plaintiffs to sue the defendants for a declaration that 
they [are entitled to make use of their property and erect buildings on 
it as they desire and for an injunction restraining the defendants from 
interfering with them in so doing and the order under section 144 
far from being a bar to such suit uould itseU furnish the cause of action 
for the suit — BabaSah v Mahomed Hussain 42 M L J 179 15 L M 
68 igzi "M M N 867 

386 Proceedings judicial — Inquines under this section before an 
order is issued are judicial proceedings within the meaning of sec 4 (m) , 
and the Magistrate can take action under see 476 if he thinks that false 
evidence has been given before him in such proceedings — ig Mad 18 
(Section 476 as amended in 1913 is no longer limited to jirdieinl proceed 
ings, but applies to any proceeding) 



CHAPTER xn 

DISPUTES TO 1 MM 0 \EABLE PROPERT'^ 

In proceedings under this Chapter the Magistrate should distinctly 
indicate under wl at section o( the Code be takes proceedings It should 
not be left to the higher Courts to speculate to see under what section 
theorderwas passed->-Srintpnra V Ranganathan iSCr L J 295 (Mad) 

145 (1) \Micne\er a District Magistrate Sub ditisioral 

. Magistrate or Magistrate of the first da'S 

Procedure where d s. ° , . . , 

pute cone ming land- IS satisfied from a police report or other 

breach of^iaS Information that a dispute likely to cause 

a breach of the peace exists concerning any 
land or water or the bourdanes thereof withm the It cal limits 
of his ]un«diction he shall make an order m wnting stating 
the grounds of lus being so satisfied and requmrg the parties 
concerned in such dispute to attend lus Court in person or by 
pleader witlup a time to be fixed by such Magistrate and to put 
m written statements of their respectue claims as respects the 
fact of actual possession of the subject of dispute 

(2) For the purposes of this cctior the expression land 
or water includes building markets fishenc': crops or other 
pioduce of land and the rents or profits of any such propertv 

(3) A copy of the order shall be served in manner provided 
by this Code for the service of a summons upon such peron 
or persons as the Magistrate may direct and at least one copy 
shaU be published by being affixedf to *omc conspicuous place 
at or near the subject of dispute 

(4) The Magistrate shall then without reference to the 
ments of the claims of any of such parties 
Inquiry at to posset to a nght to possess the subject of dispute 
peruse tlie statements so put in hear the 
parties, receive all such evidence as fnay be produced by them 
respectively consider the effect of such evodence take such 
further evidence {if any} as he thmks nere<«ary and if pc<^«^ibJe 
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deade \vhether any and which of the parties was at the date 
of the order before mentioned in such po^^'^es 3on of the «aid 
subject 

Provided that if it appears to the Magistrate that any party 
has within two months next before the date of such order teen 
forcibly and wrongfully dispossessed he may treat the partv 
so dispossessed as if he had been m possession at such date 

Provided also that if the Magistrate considers the ca«e 
one of emergency he mav at anv time attach the subject of 
dispute pending bis decision under this section 

(5) Nothing in this section shall preclude any party «o re- 
quired to atterd or any other person interested from shov'mg 
that no such dispute as aforesaid exists or has existed and in 
such case, the Magistrate shall cancel his 'aid order and al) 
further proceedings thereon shall be stayed but subject to such 
cancellation tho order of the Magistrate under »ub eection (1) 
shall be final 


(6) If the Magistrate decides that one of the parties vas 
Party m po.,..slon "" 

to retain possession section (4) be treated as being vi such pos 
until legally evicted cessior of the said cubjert he shall i«su“ 


an order declaring such party to be entitled to pos«ession thereof 
until evicted therefrom in due course of law and forbidding oil 
disturbance of possession until such “viction and when he proceeds 


under the first proviso to sub section (4) may restore to possession 


the party forcibly and wrongfully dispossessed 


(7) When any party to anV suck proceeding dies the Magts 
trate may cause (lie legal representative of the deceased parly to be 
made a party to the proceeding and shall thereupon continue the 
inquiry and if any question arises as to who the legal representatne 
of a deceased parly for the purpose of such proceeding ts all persons 
claiming to be representatives of the deceased party shall he made 
parties thereto 

( 5 ) // the Magistrate is of opinion that any crop or other pro^ 
diice of the fropert} the subject of dtspuh in a proceeding 1 nder 
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Mis seclton pending befon Aim is iuhjecl to speedy and natural 
deca\ heina\ make an orlcr for the proper custody or sale of such 
iroperix and upon th c mpUtton of the utquirv shall make such 
order for the disposal nf such proptrh or the sale prore ds thereof, 
as he thinks fit 

(9) The Magistrate max if he thinks ft at anxi ^lage of the 
proceedings under tins sif/io»i on the application of either party 
iss te summons to <}im u Umss iir efing I im to attend or to produce 
any document or thing 

(to) Xothng in this stction shall be deemed to be m derogi 
tton of the poitrs of the Magistrate to proceed under Section loy 

Change —The amendment* as shoun b> the italicised words have 
been effected by sec -y of the Cnm Pro Code \racndment Act (XVIII 
of 19J3) The reasons have been stated beloss in their proper pJaces 

387 Object and scope of section —Sec 14^ was intended only to 
proMde a speeds rcmed> for the presention of breaches of peace arising 
out of disputes nlating to immoveable property by maintaining one or 
other of the parties in possession — Debt Prasad v Sleodol 30 AH 41 
Tarapadav \urul fla.f 3s Cal 1093 3oCal 135 Mamndra \ Parada 
Kanla 30 Cal us Rametandra v Stonohar 21 Cal •’9 The object 
of this section is to enable a Magistrate to intervene and pass a temporary 
order m regard to the possession of property in dispute having effect until 
the actual right of one of the parties has been determined by a competent 
Civil Court — Daulalv Rameswart 2O Cal 623 Kwnja Reharw Khtlra 
29 Cal zoS 

Litigants often resort to section 145 as an easy way of getting posses 
Sion without the expense dcla> and trouble of n civil s iit regarding the 
land m dispute and Courts should be on guard against an abuse of legal 
powers — MaMa Gyi v K C 2 Bur L J 295 25 Cr L J ii6t The 
object of this section is only to prevent a breach of the peace and not to 
protect or maintain anybody in possession Courts should take action 
under this section only if there is a report or information of a breach of 
the peace and the same cannot be obviated without an order under this 
section— v Lmp 25 Cr L J 1109 (Nag) The scope of this 
section is merely a determination of actual possession for the purpose of 
preventing a breach of the peace pending a decision on the merits m a 
Civil Court This section docs not provide for a decision by the Magistrate 
of any question effecting the rlghta of parties See Vote 410 post 

388 Secs toy, aod 145 — to whetl er 1 Migistmte should 
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proceed under Sec 107 or T44 or *45 in case of disputes relating to fm 
moveable property between the rival parties likely to cause a breach 
of the peace see Notes 234 and 377 under Secs 107 and 144 where the 
subject has been fully discussed 

^^^lere a Magistrate initiated proceedings under Sec 144 and at a 
later stage intimated to the parties who were present In Court his inten 
tioTi to draw up proceedings under sec 145 hild that the Magistrate was 
not guilty of any irregularity — Chadhatt v Raja Ramstngh 19 Cr L J 
396 (Pat) 

389 Nature 0! proceedings under this section — A proceeding under 
this section is taken for the prevention of crime it does not arise out 
of or deals with a cnme already committed Therefore a proceeding 
under this section is not a criminal case within the meaning of Sec 526 
— 25 Bom 179 Farid v Piru 8 S L R 215 16 Cr L J 249 An 
action taken under this section is a quasi executive action— 25 Bom 179 
Aproceedmgunder this section IS in reality a civil one— 33 Cal 68 Centra 
— /nre At^umuga 26 Mad J88 Jaggu v HfurJt 34 All 533 Afim v 
Narasingh 2 P L T 186 and 11 O C 61 where it is held that n case 
under this section is a criminal case and the High Court has power to 
transfer it under Sec 326 o( this Code or under clause 29 Letters Patent 
It should be noted however that the word criminal in sec 326 has 
now been omitted so that the question as to whether a proceeding under 
this section is a criminal or cimI one is immaterial for the purpose of sec 
526 the High Court is competent to transfer the proceeding under the 
provision of that section 

Though the Court dealing with a case under this section is » cnmi 
nal Court yet an order under this section is not one made in a criminal 
trial within the meaning of Sec 15 of the Letters Patent and therefore 
an appeal lies from an order of a single Judge of a Chartered High Court- 
ly M L J 158 But see 39 Mad 537 (cited in Note 323) m respect of a 
proceeding under sec 133 

Competency of Magistrates — Dcneh of magistrates — A Bench of 
Magistrates exercising first class powers may be invested by virtue of 
Sec 15 (2) wtb powers to take proceedings under this section The 
decision in 3 Cal 754 under the old Code of 1872 Is no longer good Uw 

390 Is satisfi*d — Before taking proceedings under this section 
the Magistrate must satisfy himself that there 1$ an existence of a dispute 
hkely^o cause a breach of the peace, and he ought not to assume juris* 
diction m those cases where the suggested apprehension of a breach of the 
peace is merely colorable and made to induce him to deal with matters 
properJs cognisable by the Civil Courts— OfcAoy Chandra \ Afrf Sahtr, 
loCa 78(80) Unless the Magistrate Is satisfied that there IS a hkelihooil 
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cf a breach o£ the peace he canaot proceed under this section — H T 
Loir (S' Co % \ian\nira Chandra \andy 3 Pat 809(814] It is necessary 
that the Magistrate should himself inquire into the likelihood of a breach 
of the peace and should come to a judicial decision upon it It is that 
jDd cial dccuiOD which is the foundation of the subsequent investigation 
and without it the iniestigation is \oi! and inoperative — Anundte Koer 
\ Soonaet Koer 0 \\ R 64 An order of the Magistrate merely on the 
complainants petition without determining whether any breach of the 
peace was likely to occur or enquiring whether the accused had any e\i 
dence is bad in law since the Magistrate has failed to find the facts that 
were necessary to constitute the foundation of his jurisdiction — Buddhu 
V Emp , jSSs P R 6 The ground stated by the Magistrate musf be 
such as to satisfy a Court of Revision before which such case may be 
brought bj any of the parties concerned— io Cal 513 


The fact that the Magistrate is satisfied as to the necessity of proceed 
mgs under this section and the ground of his being so satisfied must ap 
pear on the record— 15 All 394 anJ •" order directing the issue 

of notice— Pai Eabat v Jafonnath 6 C P L R St In rt Pandurang 
S4 Bom 5J7 s Bom L R 84 28 456 Posnhha v Tandalagara 

4 M L T 213 8 Cr L J 399 

Powtr of lltgh Court or Sessions Judge to direct proceedings —The 
Magistrate must satisfy himself and use his own discretion as to the neces 
sity of proceedings Therefore neither the High Court nor the Sessions 
Judge has power to order a Magistrate to take proceedings under this 
Chapter-a3 W R 58 30 Cal in Q H ^ Cobind Chandra so Cal 
5JO 9^Y R 64 If the Magistrate IS satisfied that there was no likelihood 
of a breach of the peace the High Court cannot direct him to be satisfied 
as to such likelihood and to take proceedings under this section-/f I 
Low& Co X Manindra Chandra 3 Pat 809 (814) So aho the High 
Court has no power to direct the revnal of proceedings after they have 
been stayed by the Magistrate— 3 ® Ca* 


MTiere a subdiv.sional Mag«trate having regard to the circumstances 
of the case came to the conclusion that proceedings under sec 144 should 
be taken and made an order accordingly the District Jfagistrate had no 
authority' to direct the Sub divisional Magistrate to institute proceedings 

. \ , Kailash V A«»y« Behan -4 Cal 391 

under section 145 — i^aiiasn y ^ j 


39T. Police*report 


\ Police report upon which a ^lagistrate bases 


h« initial order noder thi. .cct.on aliooM conlam a slatrmenl ol the facts 
Ironr which the Magistrate may be aabsSeO 'be •»>'e«e of n hleli 
hood of a breach of the peace »o wrlc can laid don, so a. to specify 
the soffieieney of the roatenal. .pon .h.eh Uie Magistrate ma, 
action hot there is no inll.a.ble mle that the police report rin-t 


Cr 19 



THE CODE OF CRIinNAL PROCEDURE 


[Ch xn. 


290 

that the disputing parties are actually assembling men or doing some 
other specific overt acts — KvJoia Ktukarv Danish 33 Cal 33 A police 
report which sets out sufficiently substantial reasons for believing that a 
dispute likely to cause a breach of the peace relating to a certain land 
exists IS a good foundation of proceedings under this section — 20 Cal 
513 But a police report which docs not state that there uas any appre 
hension of a breach of the peace is not sufficient to give the Magistrate 
jurisdiction under this section — 6C W N 340 But this is not an inflcxi 
blc rule and the fact that the police report stated that there was no likeli 
hood of abroach of the peace would not by itself take away the jurisdiction 
of the Magistrate to proceed under this section if upon a consideration of 
the materials before him and by exercising his own independent judg 
meat he came to the conclusion that there was a likelihood of a breach 
of the peace — GangaBxshunv Rajo 5P L T 252 26Cr L J 133 
A mere expression of opinion by a police officer without sufficient 
materials that a breach of the peace is likely to happen, ought not to be 
the foundation of an action under this section Thus where the police 
report showed* that the parties disputing over a tank were big Zemindars 
and that although there was nothing to show that a breach of the peace 
was likely to happen jet such a breach nas not impossible it svas held 
that the Magistrate ought not to proceed upon such report which was 
merely an express on of opmon by the Police — Malaraj Baindur v 
Rafjti Singh it C W S 835 Surjakattav Jegoimdra ri C N 
198 KuJoda htnkar \ Danish 33 Cal 33 

The report must contain a definite statement by a responsible police 
officer to the effect that he apprehends that there mU be a disturbance 
of the peace which is beyond his power to prevent and that he therefore 
desires the exercise of the higher powers of the Magistrate to prevent it 
Whennosuchreport IS sent to the Magistrate the fact will be almost conclu 
sive as an indication of the absence of any likelihood of a breach of the peace 
—Phutanja v Emp 23 Cr L. J 1109 (Ifag). 

A Magistrate is in no way bound to act on all that is stated in the Police 
report before him— 2703! 892 He is to exercise his own independent 
judgment upon the matcnals placed before him and to arrive at a con 
elusion as to whether upon those materials there is a likelihood of a breach 
of the peace He would not be justified in acting merely upon an ex 
prtssion of opinion by the police — Canga Buhunv RajO 5P L T 25’ 
cfiCr L J 1331 hulada hinkarv Danish 33 Cal 33 

ETtditiliary valut — A Police report is not itself evidence although it 
may be sufficient to justify a Magistrate !n taking action under tins sec 
tlon — Inn Bhadresttari iCW R *7 7B L R 319 The police report 
an I the evidence contained there|o about the factum of possession is in 
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adaissible in e%idence in a proceeding under this section except for the 
pjipo«“ of initiating the proceeding — xP L T 501 

392 Other information — The Code does not limit the materials on 
which the Magistrate maj act He ma> act on anj information and 
without any formal complaint being made before him He is not -con* 
fiSed to evidence recorded on oath— f« re KisMoree Mohtiv lo \\ R 10 

The word 'information* does not refer to anj pirticiilar n aj innhicha 
^lapstrate’s attenbon should be drawn It is nidc enough to co\er the 
hnowledge of the Afagistrate derned bj reading the pebtion filed bj the 
parties in another proceeding which satisfies him that a breach of the peace 
was laminent— /Aamen s Tkakuri iP L T 360 ei Cr L J 6*3 

But a telegram IS cot a sufficient information — -*2 Bom <>56 so also ^ 
statement made by a witness in the course of a trial that a dispute lihelj 
to cause a breach of the peace exists — "O Cal s^o or a mere petition bj an 
officer in the employ of a party interested m the dispute that a dispute 
likely to cause a breach of the peace exists is not a sufficient basis el pro-' 
ceedings under this section— Mad 561 ^V'herc there is no police re 
pert the statemeot of interested parties as regards the emstence of a 
breach of the peace must be received with great caution but if a Magis- 
trate has reason to believ e such statement, it cannot be said that he 
acts without jurisdiction m taking proceedings on the basis of that 
atatement— wfliiga/ % hanlaCope 34 Cr L J 304 

393 Dispute —The essence aod basis of the jurisdiction which a 
Magistrate can exercise under this section depends upon ther? being a 
dispute likely to create a breach of the peace and when the pxrties appear 
before the Magistrate if tbcj ore able to «how -or it it otherwise appexrs 
to the Magistrate that there is no dispute or no such dispute as is likely 
to induce a breach of the peace the Magistrate shoiil 1 hold Ins hands and 
not proceed further— CoSiiidv ^MnlSayaT 0 Cal 835 Thus when the 
rights of the parties have been determined bj x competent court the dts 


creeofthecompetentCiviICoort— 6Cal 835 Ditulals Ramtsatir, 26 Cal 

O25 } 5tms V Johurry 5 C W N 5^3 "9 Cal aoS The proper course 
for a Magistrate to pursue if the defeated part) docs anj act that may 

probably occasion a breach of the peace is to take action under sec X07 

oftheCode-GCal 835 Afxnlethuarty Dorpa jC \\ b' 558 

S«66a iSfayaSv Trincall 7 Mod 460 As to the effect of a prior decree 
of a CivikCourt sec Note 438 ‘"A-* 

The term ‘dispute* meins a reasonable dispute a Iona fide dispute 
a dispute between parties who have exch some semblance of a ^ 
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or supposed right — Gobind v Abdtil Sayad 6 Cal 835 In e\ ery case in 
which a Magistrate finds that there is a bona fids dispute about land no 
matter how erroneous the contention of one or other of the parties may 
be he ought to adopt the procedure laid down in sec 1^5 But if the 
Magistrate comes to the conclusion that the defendants are wrongfully 
and without any bona fide claim seeking to eject the other party by force 
and a breach of the peace is imminent he is not bound to act under this 
section but IS justified in making an order under sec 107 — Ewp \ Earn 
Baran 28 All 406 

394 Likelihood of breach of peace — ^The basis of the ^Magistrate s 
jurisdiction under this section is the likelihood of a breach of the peace 
Therefore where in bis order directing the issue of a proceeding under 
this section the Magistrate was of opinion that there was no UkeUJood 
of a breach of the peace hut that as the dispute was one relating to pos 
session section 145 was applicable Ae/d that the Magistrate acted without 
jurisdiction^ — Stb Narayan v Saitsh 24 C N 621 ar Cr L J 593 
^Vhere the police report did not disclose that there was any apprehension 
of a breach of the peace the Magistrates order under this section was 
without jurisdiction — Ram Samp v Darsato r P L T 387 21 Cr L 

J 748 

The term 1 kely in this section does not mean that the breach of the 
peace complained of must be imminent or likcl> to happen immediately 
but simply signifies that there is a probability or a likelihood of a breach 
of the peace — Balmukatdv Crown iSLB 50 SCrLj *70 The 
Magistrate must decide in each case whether there is a likelihood of a 
breach of the peace and it is not enough on the one hand that the breach 
IS merely probable nor is it necessary that it should be 'imminent as in 
dicating a higher degree of chance of the event happening than is denoted 
by the 'likelihood of it — Kulada htnkarv Danesh 33 Cal 33 But a mere 
probability that a breach of the peace may occur if no proceedings are taken 
will not justify the Magistrate m taking aetjop under this section the 
Magistrate must be satisfied of the etistence of a dispute likely to induce 
a breach of the peace rendering it necessary for him to take immediate 
steps for Its prevention — 7 Cal 385 An order under this section will 
be justified if there is an immediate danger of a breach of the peace — 
Januv Momruddin 8C W N 590 It there be no present danger of a 
breach of the peace the fact that a breach may happen at a future time 
will noCjustify an order under thissection—Cfma CAur» V Dsm Modhub 
7 C L R 352 A mere finding that the parties are in a contesting mood 
without any finding as to the likelihood of a breach of the peace, is insu 
fficient — Mannti Lal\ Hards Ram 12 O L J 256 26 Cr I. J 944 
>\hen there IS ample time to h-i\e the dispute settled in the Cim 1 Court, 
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action under this section is not justified — Choley Lai v Emp , 25 Cr L 
J 327 AIR. 1924 Oudh 341 

\\’here a partj was acting properljr and within his nghts there is 
no reason to suppose that anj breach of the peace was likely to be com 
mitted b} him — BtjoyStngkav Etnp 3C h 463 

There must be a likelihood of a breach of the peace on the date on 
which the Magistrate drairs up proceedings He cannot take proceedings 
on the strength of a Police report which is more than three months old, 
when he has no information that a breach of the peace is likely to occur 
at the time of his taking action— CAAeift Lalv Makahir 2 P L T 630 
23 Cr L J 27 

Where at the date of the initial order the matenals before the Magls> 
trate do not disclose the existence of such dispute as is likely to result 
in a breach of the peace the order made by him would not be void if it 
appears from the evidence in the course of the trial that there was at 
the date of the initiation of the proceedings a dispute likely to cause a 
breach of the peace— 33 Cal 33 dissenting from 33 Cal 537 

The mere fact that a person complains of being dispossessed of Lis * 
land IS no reason for the institution of proceedings under this section 
if the petition made by the complainant refers only to the commission of 
vanous oCen-es none of which necessarily involves a breach of the peace— 

, hasu V 3 r<j/i MoUa 4 C W N 57 


The pnmaiy object of this section is the preservation of peace There* 
fore if It is found during the proceedings that there is no likelihood of the 
peace being disturbed there » no necessity for the Magistrate to continue 
the proceedings— RamcAandra v Monakur 21 Cal 29 The Magistrate 
has jurisdiction to decline to proceed with the inquiry whenever It is 
shown to his satisfaction that the dispute no longer exists or that the 


danger has disappcared -4 L W 57 See notes under sub-section (5) 
Ituiuxry and Record -A Magistrate who purports to act under this 
must lum.elf enqii.t. »» “ a-P-t' Hk'ly 

to cause. Ireachof the p«== “J-'*"”' 

the,™ mc,eaptel.m.uaty<>rf“"“ "PP'O” tharepetofa Za.Uo, 

audthcpart.c,hadhad»oopport»o.ty .1 ptoducuB the., os .dcucc bcloru 

the Mi that .» the absehcu ol jud.e.al esudence shea, 05 the 

llkehhood of a hreacb of the peace the repo, ol the ZMiar could „o. 

i. an order under this section — Frem Sinrk v 

ho invoked .usuppotto. au^o ^ ^ ^ ^ 

existence of such likel Magistrate to record an express finding 

The law docs n^t req^ t ^ ^ P J 

In his judgment (final orde) ^ 
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Such a finding in respect of the existence of a dispute likely to cause a 
breach of tlje peace is a matter to be considered in relation to the preli- 
minary order — v. /lAffletfMnntrra, 3 O. W. N. 704 : s6 Cr. 
L. J. 1581. 

395. Subject matter of dispute. — Land or tiatir . — The\\Drdsin the 
iSSi Code were ''tangible immoveable property." The section of the 
present Code does not limit the action of a Magistrate to disputes relating 
to the yossessioD of tangible immoveable property, but it empowers him 
^ to take cognisance of a dispute likely to cause a breach of the peace con- 
cerning any land or water or boundaries thereof, and sub-section (2) gives 
an explanation of the words "land or water" — 26 Cal 18S. See notes 
’’under sub-section (2) infra 

Proceedings under this section cannot be instituted with respect to 
tnoveab/e properties — f/ira Lai v. Lmp , ii O L J. 59 . 25 Cr, L J. 440 

Property w«jr be ipectfied .—To bring a case under this section, the 
property which is the subject of dispute must be capable of being acen- ■ 
rately defined — 33 Cal 60 Therefore a Magistrate cannot proceed under 
this section m the case of a dispute about an undivided share of land, 
or rent or profit issuing from such undivided share, because the subject 
matter of the dispute is uncertain, and the boundaries of the land afe 
undefined— 7 C W N « 

• Before a proceeding IS draivn up by theMagistrate, the subject matter 
of dispute should be clearl) determined— il/oAora^a Stirynkanta v. Rfaharaja 
Jagadtndra, St C W’ X i 98 } 5 <i&«f Jlfarnfiir V ’LaAiAwi, 7 C. W. N. 599 
Absence of clear specification of the subject matter of dispute in the pro- 
ceedings is a senous defect — Sib Naram v. SaTish, 24 C. W. N. 6zi lar Cr. 
b- J. 593 But where the parties arc not at diipute upon the question as 
to what the disputed lands are, the real question being which party wds 
entitled to possession under a CivJl Court decree, the want of a proper spe- 
cification of the boundaries o{ the property wU not vitiate the proceedings 
—Sims V. Johurry, 5 C, W. N. 563 ; Jhamtan v. Thahuri, l P. L. T. 369 : 
'21 Cr.L J.625. 

An order under this section which does not sphcify by metes and bounds 
the lands in dispute may be amended by the fifagisirate himself— 3 tVeir 
107. But an order which gives no infonnatioa ns to the subject matter 
bf dispute and wrhich leaves the persons to whom notice is ordered to be 
issued quite in the dark as to the property in regard to which they have 
to put forward their respective claims, is not merely defective but invalid 
and liable to be set aside in revision— 27 All, 296. 

396. Within junsdiction Thiseectjoa docs not authorise a Magu* 
trato to pass orders respecting lands situatb outside the local limits oi hu 
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jnnsdiction — 17 W R 33 Therefore where a jalkar was situate partly 
Within and parti) without the local limits of his jurisdiction and pro- 
ceedings were tahen with regard to ibtja!kar as a whole the whole pro 
ceedings were set aside and the Magistrate was allowed an option to 
institute fresh proceedings with regard to such portion of the jalkar as 
came within his jurisdiction — A'ortaw s Raja Srittalh rC L J 329 

^^'he^e it is uncertain in which of two local areas the land in dispute 
IS situated proceedings may be taken by a Magistrate having jurisdiction 
oieran) ofsucharcas — raO C ^oo Secalso Audtndrav, Daman Stngh, 
l6Cr L J J27 (AH) 

A Magistrate of one district has jurisdiction to institute proceedings 
under Sec I45 on a report drawn up by a po ice officer of another dis- 
trict itt respect 0! such porbons of the land or water as he within the limits 
of his jurisdiction — 29 Cal 885 

397 Preliminary Order —The making of a formal order under sub- 
seebon (i) IS absolutely necessary to the initiation of proceedings under 
this section— A’eMu V £ni^,i5A L J 270 *8 Cr L J 55?; Kakn 

% Hatnaman 19x7 P W R 28 . and an omission to make such an order 
and to draw up a proceeding under subsection (i), will render all sub- 
^ sequent proceedings void— v Ilrtday, 3* Cal 35* » 3 ® Cal 443 » 
4W R 20.Dhaniramv KaUram 26P L R 712. Kakuv Harnaman, 
X917 P. W R. 28 , Sktr Khan v. Fail JItht, 26 Pi L. R 187 26 Cr. L J. 
1177 Ilttkamv Raha Ram 4 Lah 66 24 Cr L J 751 20 Cr L J 124 
(Oudh) . 6 C W N 923 Jamuna v Mohan. 2 P L T 724 23 Cr L J. 
64 In Sajad Hussatn v Nanak Chand. 1917 P R 22 • 18 Cr L J. 

461 (following Muhamtnad Share/ v Dhaiipal 1914 P W R 15 15 Cf 

L J 279) however, it has been held that the omission to record the preli- 
minary order is not a fatal defect if the Magistrate afterwards in the pre- 
sence of parties recorded an order which cssentiaUy complied with the 
requirements of this sub-scctlon So also m Kur Baksh v Crown 1917 
P W R 26 i8Cr L J 633 the omission to record a preliminary order in 
wnlmg or to serve .t oo the parties dul .ol ras-el.date the subsequeat pro- 
ccedin-s where the parties appeared before the Magistrate who e-eplained 
laattei to them folly atid they evidently enderstood everything that was 
leqnisitc The Kangonn High Cnnrt alsn holds that the omission to draw 
op a ptehminary order i. a mere wregulanly eorable by see 537. where 
00 objeebon was taken before the Magistrate and no party was preindleed 
-Jfg Po loo V Ml. P«, 3 B»r H J asb ' a6 Cr. L J 374 

It IS essenUal that the provisions ol this seetion most be stricUy com- 
plied with otherwise the order most be deemed to has e been made with- 
oot lonsdieUon Where 00 order was recorded, no not.ee msoed, no 
ten statements called;.ter, and 00 loqoliy held, the ordel Most bo 
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to be an order without junsdicboa and therefore void — 25 AH 537 Tara 
Chandv Behan Lai I9i6P R 22 i8Cr L J 36 Budhanv Ram Rakha 
7915? L R 1C9 i6Cr L J 628 

An order under this section most state all the particulars necessary 
to enable the Magistrate to act under this section othenvise the pro- 
ceedings are without jurisdiction It is not sufficient that the Magistrate 
should have before him a police report that he should have given orders 
thereon and that a wntten order be drawn up faccording to the tenns of 
this section It IS his duty to draw up an order which in all respects 
satisfies the requirements of Ja\ The wntten order should be correct 
and complete in its terms — 27 Cal gSi 

The essential points to be kept in mind m connection with proceed 
ings under this section arc as follows — 

(a) The Alagistrate should in his order which must be in writing 
declare himself satisfied from a proper report or other information and 
for reasons given that a dispute exists concerning land within the local 
limits of his jurisdiction and that the dispute is one likely to cause a breach 
of the peace 

{h) When land is in dispute the boundanes should be duly defined 
la the order and care should be taken to include notbing beyond the 
subject of dispute 

(c) The order should proceed to require the parties concerned in the 
dispute to attend the ^fagI$trate s Court m person or by pleader on a 
certain date to file w-ritten statements of tbcir rcspectiv e claims as regards 
the fact of actual possession and to be prepared with their oral and docu 
nicnlary ojdcncc there and then 

{d) The date should be so fixed as to allow reasonable tunc for the 
due sen ICC and return of the notice promulgating the order and the pro 
duction of evidence 

(0 A copy of the order should be published and affixed at or near 
the subject of dispute 

(/} The forms prescribed in Sch \ should be used such modifica 
tions being made therein as the circumstances of the case may require ” 
— Cflf C R & C O pp 10 SI 

\\herc the Magistrate purported to pass an executive order but from 
the form of the order it was evident that it was a thinly dl*guised owlcr 
under sec r^5 but no formalities of sec 1^5 were observed (e»r no 
preliminary order was made no written statement called for) held that the 
order was passed without jurisdiction and must be set aside— //ariiini 
V Md S)ad aOCr L J 131* AIR igiCPat jr 

398 Statement of grounds — \ Ma-wtratc- order Jn instituting 
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proceedings under this section ought to set out the grounds on which he 
IS satisfied that a dispute Idceiy to cause a breach of the peace exists— 
2S Cal 416 Dan Pershai \ Ganesh ti A L J 696 14 Cr L J 4951 
6C.PLR31 2 Bom L R 84 AAwfrt v Darban 2 P L T 267 22 
Cr L J 4S1 E^cn vherc the Magistrate acts upon a local Inquiry held 
by himself he is still bound to state the grounds upon which he is satis 
fled that there is a likelihood of a breach of the peace — 32 Cal 771 

Omission to s/a/e grounds — The object of drawing up a proceeding 
prior to the issue of notice is to inform the parties of the grounds or infor 
mation which satisfy the Magistrate that a dispute exists — 7C W N 599, 
For it is the intention of the law not only that the Slagistrate should 
ba\e suffigect grounds for proceeding under sec 145 but that he should 
inform the parties concerned of the grounds on which he is proceeding 
—20 Cal s’O Therefore where the ^lagistratc omits in the preliminary 
ordir to state the grounds for his bemg satisfied as to the likelihood of a 
breach of the peace the final order is without jurisdiction and must be 
set aside — 3’ Cal 771 NgaPoTtnv Nga Po Saurg j Rang 33 Ma 
Cyiv AiKg£mp,2Bur L J 295 25Cf L J 1161 But the Allahabad 
High Court holds that failure on the part of the Magistrate to set forth 
expliatly the grounds for his being satisfied that there was a likelihood of 
a breach of the peace wnll not vitiate the proceedings if there ivas otherwise 
a substanual compliance with the requirements of this section— i/ar Prasad 
y Pandurang 1903 A W N 260 Har Pianv Nalke lot j8A I. J 
1140, 4A L J 91 IaiS84A W N 317 it has been held that the omission 

tosUtethegroundsis amcfc irregularitycurablcbySec 537 SimilarMew 

is taken by the Oudh and Sind Courts— ParMii Do} at v Emp 25 Cr L J 
1139 (Oudh) ^fd Mahdishah ^ IVaidalsfah 26 Cr L J 1-92 (Sind) 
The Madras High Court also lajs down that once the Magistrate is satis 


by sccUon 537 of the Code— Aawaf Aw«y V Uda^avarma 36 Mad 275; 

23M L J 499 13 Cr L J 753 andm3oMad 548 and2\\eir9S the 
High Court refused to interfere in revision unless cither of the parties had 
been prejudiced by the Magistrates omission to record the grounds 

But in his final order the Magistrate should sufficiently state lusrea 
sons 80 that the High Court m revision may determine whether or not 
the Magistrate has complied with the pnmsions of sub section (4) and 
directed his mind to the consideration of the evidence — Chandra 
V Nibaran 49 Cal 187 

UTicre neither the preliminary order nor the final order stated in 
that the Magistrate was satisfied that the dispute was likely to - 
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to be an order without jonsdictioo and therefore void — 25 All 537 1 Tara 
Chattdv BehanLal 1916P R 22 l8Cr L.J 36, Budhanv. Bam Bahha, 
1915 P L R 169 16 Cr L J 6*8 

An order under this section must state all the particulars necessary 
to enable the Magistrate to act under this section , othe^^vlse the pro- 
ceedings are mthout jurisdiction It is not sufficient that the ilagistratc 
should have before him a police report, that he should have given orders 
thereon and that a written order be drawn up [according to the terms of 
this section It IS his duty to draw up an order which in all respects 
satisfies the requirements o! Ian The written order should be correct 
and complete in its terms — tj Cal 9S1 

‘ The essential points to be kept 10 mind in connection with proceed- 
ings under this section arc as follows — ^ 

(e) The Magistrate should in his order, which must be in unting. 
declare himself satisfied from a proper report or other information, and 
for reasons given, that a dispute exists concerning land within the local 
limits of his junsdiction, and that the dispute 13 one hkely to cause a breach 
of the peace 

(i) ^Vhea land is in dispute, the boundaries should be duly defined 
in the order, and care should be taken to include ootbing beyond the 
subject of dispute 

(e) The order should proceed to require the parties concerned in the 
dispute to attend the ^faglstra(«'s Court in person or by pleader on a 
certain date, to file imtten statements of tbeir respectn e claims as regards 
the fact of actual possession, and to be prepared with their oral and docu- 
mentary evidence there and then 

(<f) The dale should be so fwed as to allow reasonable time for the 
due service and return of the notice promulgating the order and the pro- 
duction of evidence 

(e) A copy of the order should be published and affixed at or near 
tile subject of dispute 

(/) The forms prescribed in Sch V should be used, such modifica- 
tions being made therein as the circumstances of the case may require " 
—Cal. G B & C 0 , pp zo, 11. 

Where the Magistrate purported to pass an executive order, but from 
the form of the order it was evident that it was a thinly disguised eder 
under sec 145, but no formalities of sec 143 were observed (01 r . no 
preliminary order vVas made no written statement called for), held that the 
order was passed without jurisdiction and must be set aside— //arJunj 
V Md.Syad.iOCr L J ijit AIR ipaGTat 31 

398 Statement of grounds — A Magistrvtcii order In Instituting 
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AIR I925 0udhi90 Although a person is not one of the parties to the 
dispute but IS in possession of apart of the land, he is a necessaij party 
to the proceedings and should be asked to file a written statement— /?aw 
Bkushanv Ram LaMshan.A 1 R 1925 Oudh 484. 26Cr L J 630 

Jt was held in several Calcutta cases that the words 'parties concerned’ 
in this S'Ctioa meant not only the persons who were actually disputing 
but also the persons iKleresled tn or clatmtng a right to the property in 
dispute, and the Magistrate was bound to ascertain those persons and 
to give notice to them all so that the whole matter, so far as his Court 
was concerned, might be disposed of in one proceeding — Ram Chandra 
V VoitoAtir, 21 Cal 29 (32) . Z.oWA<jr» \ Siihieo 27 Cal 892(904), Gontih 
Jahav Ayuhal.^Q. \\ N .Mangat Haider v, Namuddi 6C W N 
tor 

But these cases must ne deemed to have been overruled by the Full 
Bench case of AruAna Kamtm v Abdut Jahbar, 30 Cal :55, m which 
Pnnsep, C J , referring to the above cases, made the following remarks 
(atpp 183.184) —“The reported cases seem to have proceededon the 
ground that proceedings onder sec 145 should be regulated on the same 
prmcjplcs as if the Magistrate were trjing a civd suit involving a right 
to possession, and that unless all persons having an> possible claim arc 
made parties to those proceedings, they are bad for want of jurisdiction 
But the law does not require this, nor is it tbe object of proccedmgs under 
sec t45 that tbe Magistrate should deal with the matter before him as if 
he were acting as a Civil Court It may be very desirable that such 
parties (1 e the parties who may be twfrrrsled i«, or may haie a claim 
to the property in dispute) should be beard so as to avoid a possible 
injustice by determining in their absence an issue which may affect their 
nghts But the law nowhere declares that such person is entitled to 
come into the proceedings and that tbe refusal of the Magistrate to 
hear hira|amounts to a refusal to exercise junsdicUon under the law 
The object in view is to prevent a breach of the peace between certain 
parties found to be in dispute by determining the subject matter of 
that dispute, not the determination of actual possession or a right to 
possession in regard to all persons who may possibly be concerned in 
such a matter “ In the same case. Hill J observed (atpp 195 jg6) 

— The object of a proceeding under sec 245 is the ascertainment of 
the persons actually in possession at the time of the initial order 
•under sub section (1) and having regard to that object I should feel dis- 
posed to tbiok that tbe words parties concerned in the dispute' were in- 
tended to indicate all persons claiming to be then m possession, and I think 
that the Magistrate should endeavour to bring ..all such persons into the 
proceeding But the scope of the inquiry under this secUon is confined 
to the /act oj actual possession inrspcclive of the ments of the claims 
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breach of the peace the proceedings were set aside as illegal — 1884 A W 

N 317 

A mere omission by the Magistrate to record the source of information 
will not invalidate the proceedings where the Magistrate held the inquiry 
in the presence of the parties and they were aware of the fact in the course 
oftheinquirj — Sabid Mo»dal v LaksJtnt 7C W N 599 

Where the Magistrate omitted to state m detail the grounds of his 
satisfaction that a breach of the peace was likely to happen but referred 
to a petition wl ich contained such grounds and also recorded that there 
was no denial of the same by the opposite party it was held that there 
was a substantial comphance with the provi-ions of this section and that 
the order was valid — 16 M L J 148 

lieference to police report — An imtial order made by the Magistrate 
under sub sec (i) is not defective merely because it is not self contfined 
and does not state in express terms the grounds upon which he is satisfied 
when such grounds appear in the pobce report upon which it is founded 
and to which it makes reference and which is incorporated in li^hhoih 
Mohomedw A oiir Af 33 Cal 352 Coluck Cl andra v KahClaran 
X3 Cal 173 ^Vhe^e the pohcc report sets out sufficient grounds and 
IS expressly referred to in the imtial order by the Magistrate such an order 
gufliciently fulfils the requirements of the law — 33 Cal 35'* If the Police 
report or other information shows that there is a dispute and the Magis 
trate believes it and issues the preliminary order basing his information 
on such report only he acquires sufficient jurisdiction to act under tlus sec 
tiOD and it 18 not necessary for him to set out any further reasons for his 
being satisfied as to the existence of such a dispute Ilis order is final 
and the High Court will not scrutinize tl e said rea'on — hnsh} eppa \ 
AlameUt 5L W 1G3 i8Cr L J 23 Butitisremarkedin I\ali Ktish^m 
V Golam Ah 7 Cal 4(1 that it is the duty of the Magistrate to record 
distinctly what the law requires to be recorded and he performs his duty in 
an unsatisfactory manner if without stating the grounds he merclj refers 
to a pohcc report 

399 Parties concerned — The words parties concerned should 
not be so narrowly construed as to mean oolj the persons actually dis 
puting but sboulh’Dc exicnhcti to persons w*no arc concerneh as diaiming 
to be m possession Had it been intended to confine the proceeding to the 
actual disputants the Legislature would have used the words * parties 
disputing instead of the words parties concerned Hill J in ArtiAna 
Aammv Atdul Jubbar 3oCal I53(r B)atp 198 Proceedings under 
this section arc not without jurisdiction mcrclv because some of those per 
sons (1 c persons claiming to be in possession) are not bkcly to cause a 
breach of the peace — Atadt liegam v Afirea Ahved 11 O L J 757 
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the proceedings — tfamA \ Cotitd 6C \\ N 1Q6 Where the Zemmders 
on both sidcj claim possession through their respective tenants the 
presence of the nval ‘enants js necessary and they must be made parties 
The order passed m (as our of one tenant as against the other is a good 
an} valid order — ffurniis \ hedofialh 3S Cal 880 15 C I, J 184 

It Cr L J 40s 

\tTicre the disputed land consisted of sescral plots of land all held by 
tenants on a j early rent of half the produce and the parties to the pro 
ceedings were thcfrtAAirajdfir nnd the the dispute between whom 
uas as to the right to collect rent and it appeared that as regards some 
of the plots there s'is a dispute as to what tenants were in possession 
it was held that as regards the plots about which there was a dispute as to 
what tenants held the lands the Magistrate should not have passed any 
order in those proceedings in the absence of the tenants because they 
might be s cry seriously prejudiced by an older in favour of one or other of 
the parties to these proceedings — 19 C W N d’ 

Wliere the petitioners allege that the landlords have fraudulently 
attempted to d spute their possession b> setting up fal»e tenants as cul 
' ators of the lands m dispute the landlords arc the rcil parties — liaj hiimttr 
' 'Mlthadn 4 C M N 748 

Agent Of ^{all^lgef or SeriAitl — Wicrc tie person in ulo»e favour 
an order was made under this section regarding a dispute os to fJ e ngh^ 
to dig coal in a certain mouza was merely the manager of the coal company 
claiming the property } e>d that the possession of such person was not one 
as contemplated by this section and the ordt.r ras bad as the parties really 
interested were rot before the Court— ilrAao LbIv Dari} 21 Cal 915 
The person 10 possession of land merely as agent or manager is not a party 
concerned within the meaning of this section— Breieu \ Pnlliroj 25 Cal 
423 Jhabii > Jlutlerford 7 C W N 208 v liaiibullM =t 

Cal 916 (Vote) An order passed against servants without their masters 
being on the record is one made without jurisdiction and is liable to be set 
aside in revision by the High Court — Nogoj* v Subbaraiulti 5 L W 
Its 18 Cr L J 44 But if the actual proprietors are not resident within 
the jurisdiction of the Magistrate an order under this section can be made 
In favour of the person who claims to be in possession as agent or manager 
of the proprietors — Dhoiidat\ 31 Cal 48 {F B ) If both the master 

and the servant are resident wilhin the 3 Iagistrate s jurisdiction the mas 
ter must be made a party to the proceedings — Jubrihatt v Ttansrup 6 C 
L It. 193 

In 32 Cal 287 and CASaArtuii V Isiar 6r t, T 799 howeser itsvas 
held that where the Magistrate made the manager a party to the proceed 
{ngs instead of the proprietor who wis resident within the Magistrate 
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of the parties concerned A claim merely to a tt^ht to as 

distinguished from a claim to be jn possession, would be outside 
the scope of the inquiry ....I am therefore unable to agree in the 
view which has been taken in certain cases that all parties interested 
in, or claiming a right to. the property in dispute are cntitlei^ to 
be, or should be made parties to the proceeding To require the 
Magistrate to ascertain who arc the persons interested in or claiming a 
right to the property in dispute would be to impose on him in some 
cases an almost impossible task, and would undoubtedly haic tlic 
effect of unduly prolonging and greatly [embarrassing his proceedings 
and of depriving them altogether in many instances of their summary 
character “ 

The Madras High Court, however is of opinion (following the old Cal* 
cutta cases) that the words parties concerned* include persons who are 
interested in or claim a right to the property m dispute — Q, E v 
Kitppay^ar, i8 Mad 31, Nagojt \ Subbarayulit, 5 L 118: 18 
Cr L J .*4 

The Magistrate should do his best to ascertain who are the parties 
concerned in the dispute in a case under sec 145 But his order cannot 
be pronounced to be vitiated b) any error of jurisdiction merely because 
such inquiry has not been made or earned far enough-^ AnsABir haiittnt 
V Abdul Jubbar, ioCi\ I55(r D)atp 193 

It IS upon the basis of the information conveyed to him that the Mogts 
tratc is in the first instance to select the persons whom he wdll require 
to attend his Court for the purpose of lajing their claims before bim— 
Ibid (at p 196) 

Oaiirrr occupier' —This section concerns owners as well as occu- 
piers ^\hcn a Zemindcr has Jet his lands in farm he and his firmers 
and their occupjnng rj ots are all in their degree concerned in the dispute 
ns to possession, and they ought to be maintained In the*possesslon of 
the interests which they severally enjoj — Ilarab Naramv Luehiui, 5 
C L.R 2S7, 

Landlords, tenants — ^^hc^c In a dispute concerning the owncrsliip 
and possession of land between a tcnundcr as well as his tenants on 
one sidc^ and another Zcmlndcr ns well as his tenants on the other (so that 
the dispute was of a dual character) the Zcmindcrs were made parties, but 
the tenants were not, it was held that the presence of the tenants was 
essentiall) nccessar>* for the proper and effectual decision of the case, 
and the omission to join them as parties was illegal and without jurisdic- 
tion Laldhan v. Sukdeo, 27 Cal 892 WTicrc the dispute msted only 

among the tenants of the rival Zcmioders. and the Zcmindcrs not being 
concerned in the dispute did not move m the matter themselves, the 
ombiion to add the Zemioders as parties to the dispute would not vitiate 
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the procpwlinps— Ifumi ^ Gottnd (C V 20G Where the Zemmders 
on both side* claim possession through their respective tenants the 
presence ot the ri\al tenants is necessary and they must be made parties 
The order passed m favour of one tenant as against the other is a good 
and %ahd order — Gufudjs \ KeiarHoJh 3S Cal 8S9 15 C L J 184 : 

12 Cr L J 40S 

^tTicre the disputeit land consisted of sescral plots of land all held by 
tenants on a j early rent of half the produce and the parties to the pro- 
ceedings Merc thclahhirajJar and the paiutdar the dispute between ■whom 
was as to the right to coWeet rent and it appeared that as regards some 
of the plots there was a dispute as to what tenants were in possession, 
it w as held that as regards the plots about which there was a dispute as to 
what tenants held the lands the Magistrate should not have passed any 
order in those proceedings in the absence of the tenants, because they 
might be a er> scnously prejudiced b> an oidcr in favour of one or other of 
the parties to these proceedings — 19 C W N O2 

Mliere the petitioners allege that the landlords have fraudulently 
attempted to dispute their possession bj setting up false tenants as cul 
' ators of the lands in dispute the landlo'ds arc the ml parties— Jlaj liumar 
' '\ftthndev 4 C M V 748 

Agtut or Managrr or Servant — Where the person in who»e favour 
an order was made under this section regarding *t dispute is to the rigfa^ 
to dig coal in a certain mousa was merely the manager of the coal company 
claiming the propert> held that the possession of such person was not one 
as contemplated by this sc'“tion and the ord«.r was bad ns the parties really 
interested were not before the Court — Dthary Lai v Darb} 2t Cal 915 
The person in possession of land mcrelj as agent or manager is not a party 
conceined Within the meaning of this section — v Prithiraj 25 Cal 
423, Jhabu \ Rutherford, y C W’ N ■’08, Newae \ Ratiibulliibh sT 
Cal 916 (Note) An order passed against servants without their masters 
being on the record is one made without jurisdiction and is liable to be set 
aside in revision by the High Court — Ifagoji v Subbara^uhi 5 L W’, 

iiS* i8Cr L J 44 But if the actual proprietors are not resident within 

the jurisdiction of the Magistrate an order under this section can be made 
in favour of the person who claims to be in possession as agent or manager 
of the proprietors — Dhoiida$\ i'eJ/e/ 31 Cal 48 (P B ) If both the master 
and the servant are resident within the Magistrate's jurisdiction, the mas 
ter must be made a party to the proceedings— /ifSnijji v Batisrup 6 C 
L R. 193 

In 32 Cal 287 and Chhakaurtx Iskar 6P L T 799 howe\ er. it was 
held that where the Magistrate mide the manager a party to the proceed- 
ings instead of the proprietor who wis resident within the Magistrate’s 
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junsdiction the course adopted by the Magistrate was a mere irregulantj 
or at most an error of law which did not vitiate the proceedings 

Rccewer — here the land in dispute is in the possession of a rcccit er 
appointed bj a Cnil Court his possession is the possession of the Court. 
Such an officer cannot be described as a patty interested in a dispute under 
section 145 Even if such officer can be so described there will be no juris* 
diction in the Magistrate to mahe any order on him under this section 
without the sanction of the Court appointing him — 30 Cal 593 In a dis 
pute between the old and the new tenants of an estate the receiver who 
granted new leases to the new tenants apd who himself «as not fn actual 
possession was not a proper party to the proceedings — Chwna VeeranM 
V NaTa^tinaswam\ 9 'I L T 502 12 Cr L J 1S5 

Rntrsiove* — A person who is the nevt reversioner to the estate Is 
not a person concerned in the dispute and is not a necessary party because 
he has no nght to present jiossession— -*4 All 443 

ilfiwoi- — A minor who is interested m the dispute is a proper party, 
but he IS not a necessary party as he is not a party likely to cause a breach 
of the peace Kon servace 0' notice on the minor does not invalidate the 
proceedings — Nandanv Staram adCr L J 1287 AIR 1926 Pat 67 

400 Non joinder of parties —Questions of misjoinder or non joinder 

of parties do not ordinanly go to the jurisdiction Such questions as 
whether A ought to hav e been added as being a person likelj to be affected 
by the proceeding nr B omitted as not being concerned in it or whether 
C was added at too late a stage are questions of procedure by which Ihe 
jurisdiction of the ^^aglstrate is not affected — hnshnit Ivomiiii v Ahdui 
30 Cal 133 200 (P B) Nandan\ Staram 26 Cr L J 1287 AIR 
lOJfi Pat 67 Therefore proceedings under this section are not without 
junsJiction because some person claiming to have possession of portions 
of lands in dispute has not been made a party when he was not one of 
the parties in the dispute so far as appeared from the information on 
which the Magistrate acted and when such person docs not appear and 
raise anj objection And further proceedings under this section are not 
without junsdiction mcrel) because the parties that have been joined are 
concemetl onlj with possession of portions of the land in dispute — 
hrishna Kamtt S v Abdul 30 Cal 155 (P B) hattta \ Sham 

sher All 24 Cr L J 233 

But non joinder of persons concerned in a dispute whose presence is 
fssenlially necessary for the purpose of a proper decision of the case in* 
v-olvcs a question of Junsdiction and the High Court lias power to set aside 
an order made in a proceeding in which snch persons are not made parties 
^follah V rjaharuddi aS Cal 44G 

401 Addition of Parties' — It was held in Prolafj Natain v Itajaidm 
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24 Cal 55 (F B ) that a Magistrate had no power to add parties 
after the initiation of procccdingsunder this section and that if in the course 
of the proceedincs it appeared to the Magistrate that it was absolutely 
neces'ar) that other parties should be required to attend and he was satis* 
tied that ttej were co-cerned in the dispute the onlj course open to him 
was to initiate a new proceeding 

But this case was decided under sec 145 of the old Code of 1882 in 
which subsection {3) regarding lie seraice and publication of notice did 
not eaist The opinion of the Full Bench m 24 Cal 55 cannot in aiew of 
the alteration of law introduced bj subsection (3) of sec 145 as it now 
stands be regarded as a binding authority on the construction of the 
section Subsection (3) has been enacted not simply for the purpose of 
regulating the usuc and service of notice generally under this section but 
It IS also intended to empow er the Magistrate after he has issued the order 
provided for by subsection (i) to the persons claiming to be in possession, 
to bring in anj other persons whom from subsequent information it may 
Jeem to him proper to have before him— A'm/iKa Kamftttv Abdul Jubbttf, 
30 Cal 135 (F B) at pp 107 199 And the addition of those persons does 
not put an end to the original proceeding and does not require the foi* 
tiatiun of any fresh proceeding— /inf (at pp 19a >93 

The Mafeiitrate has very wide powers with respect to the persons whom 
he vill bring into the proceeding He may alter or add to the array of 
parties either of his own motion or on the application of any one claiming 
to be concerned ifl the dispute (i e claiming to be in possession) But 
the Mage tratc can add parties at any lime «/> to lU eonime»cc»>ciil 0/ the 
tuqutr} under subsection (4) He has 110 power to add fresli parties 
afler the opening of the inquiry Thc^stction contains no provision for the 
addition of parties after the commencement of the inquiry and it was no 
doubt considered that the pov^cr conferred on the Magistrate b> sub- 
section (3) of summoning such persons as be deemed proper, and tlic means 
prescribed by the same clause for giving publicity to the proceeding pro- 
vided a sufficient guarantee that before the actual inquiry is entered upon, 
all parties really concerned will either have been summoned to attend the 
proceedings or will have had the opportumt) of doing so -ifforded them 
if they care to avail themselves ofst It would lead to much inconvenience 
and delay if it were held that any one claiming to be coacemed in the dis 
pute was entitled to come m anl jom In the proceedings after the com- 
mencement of the inquiry It would probably be necessary in such a case 
to start the inquiry afresh as the part) added would have a right to have 
the evidence taken in his presence, and if several claimants successively 
were to come m this way it is evident that tlie proceeding might be inde- 
finitely prolonged— per Hdl J* /W(atpp 198. 199) The same Judge 

again remarked in the same esse (at p aoi):-' If parties arc added after 
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who IS himself a co-shirer must be deemed to be m possession under this 
gtction — 1890 A W. N. 178 

Proceedings under this section are not without jurisdiction merely 
because some of the parties arc concerned only with possession of a portion 
of the land m dispute-— an V Chanirabhaga,2bCT h J. 1289 (Nag). 

The possession contemplated by this section is absolute, continuing 
and rv9t occasional possession. Where the petitioners claim possession of a 
market stall for only one day m the week, this section is inapplicable — N<i» 
^an Maniari V Parfey 49 Cal 871. So also, where one of the parties 
to a proceeding under this section claimed only the right to worship on the 
disputed land on only one day in the year and the right to make due and 
proper preparations for the holding of that worship by erecting huts for the 
purpose of holding pujah held that the right of such party to be in possession 
for only one day in the year or to take such steps as were necessary to 
prepare for the pujah was m the nature of an ensement and not in the nature 
of possession, and proceedings under this section could not be taken as 
this section contemplates absolute continuing possession of either partj.— 
Man'k Chmdra v Prto Nalh, 17 C \\ N 205 

Wrongfvl possession — The possessidh referred to m this clause is actual 
possession at the time of the initiation of proceedings and not possession 
at the date of the Magistrate’s order Therefort, possession though ob* 
tamed by wrongful means but complete at the time of inquiry is actual 
possession within the meaning of this section — Q C v Cauhar, 

P. R 5 So also, possession obtained b> fraud or triekery~-/rt re Ctrdhar, 
Ratanlal 27 The Magistrate's duty is to determine actual possession 
and not whether the possession » rightful or wrongful — J» re SnRjon* 
basawa, 7 Bom L R 18 2 Cr L J 28 

Origin of possession . — A Magistrate ought to inquire into the question 
as to who IS in actual possession of the property in dispute , he has no 
concern as to how the party obtained possession, provided that the pos- 
session dates more than two months prior to the date of the preliminary 
order — ti Cal. 365 , Daj/nr >, /'r//, 6 B II C R. 30 

Actual possession, what ts not — Possession by tenant is not possess, 
ion of landlord m cases where there is a dispute between the tenant and 
the landlord as to thq fact of possession— a Weic 107V Also, lu ca«o of 
dispute between two rival zemindars, constructive possession through 
intermediate holders {e. g, Uccadars) to whom the ryots pay rents, h not 
contemplated by this section — 3 Cal 320 This section does not conttm- 
phtc the possession of a superior landlord to whom the occupier of the 
land docs not pay rent. It contemplates the possession of a Janrllonl 
by his immediate tenant 1. f . the person who pays rent to him — 
land\. Croud), 18 \V, R. 11 (13). 
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The possession contemplated by this section is a real tangible posses 
Sion therefore Tshcre a partj claims uttdtr a document or agreement the 
right to do certain things o\ er a large extent of territory the performance 
of acts under such alleged right in one portion of the ground over which 
the right extends (although it may be sufficient for the purpose of keeping 
ali\e that right so as to be an answer to a plea of limitation raised in a 
aaal suit) IS not of itself a sulfiaent possession on which the Magistrate s 
order under this section may be based for the purpose of forbidding m a 
distant locality acts necessarily not in conflict with such possession but 
at variance with the right — Dejay Ao/A v Bengal Coat Co 23 \\ R 45 
(48) So also the mere purchase at an execution sale without delivery of 
possession does not amount to possession of the property purchased and 
the rights of the purchaser will not he protected by this section— 31 
Mad 41O 

The possession given by Amn m butwara proceedings is simply one 
ol ownership and not of occupancy and is not contemplated by this sec- 
tion — 4 Cal 378 3 C L R 04 

A succession certificate only authorises the holder to collect the debts 
of the deceased and is no bar to the Magistrate miintainmg another party 
m pos3es<ion of the lands belonging to the deceased — Seelaram v Bey 
Sheo Calm iS W R 34 

RoisMstoK of forest Uni —In a dispute regarding forest land the 
right to possession of which was exercised by cutting timber from tune 
to time and removing the timber upon a certain price being paid for it 
is necessary to inquire as to who was in undisturbed possession of the 
land in dispute by felling the trees and removing the same without ob 
jcction on the occasion immediately preceding the time when the dis 
pute arose and whichever party be found to have been m possession on 
that occasion should be presumed to have possession when the proceedings 
commenced— 16 Cal 281 Where it was found that certain jungle lands 
Were in the *fias possession of the Zenuidar and the other party wathout 
claiming any casement or customary nght cut a few trees and encroached 
upon a small portion of the jungle that such intermittent encroach 

tivent did not oust the possession of the Zemindar — Bhota Natlw Hood 

32 Cal 287 

Permtssive possession —FosscssUKt that fan Iw plasded sit a pnj. 
ceedmg under this section must be possession based on a claim of right 
to possession The possession of a person which is merely permissive can 
not come within the purview ol this section— Aril a Co;>al v Chandt 
Chatan, 10 C M N 10S8 

405 Joint possession —SecUon 145 contemplates a dispute 
two parties, each of whom asserts the right to hold exelHsne posses 



3oS THE CODE OF CRIMINAL PROCEDURE [Cn XII 

of the property as against the other (iliiiu ilAHTOH V Annoda CC N 
883) and not a dispute between a party claiming to hold joint possession 
svith another and the latter contesting such right Such a dispute nearly 
always arises out of a claim to hold a specific share in the property and 
this obviously is a matter which no Criminal Court can properly dcil w ith 
Therefore, where two parties are in joint possession of the property in 
diputc and one of them tries to evict the other so as to endanger the 
public peace this section docs not apply and an order allowing one of 
the parties to be in possession till evneted by law is bad — Tarujan v 
Asamuddt 4 C ^V N 426 Krtshna v Itadhasyam 7 C W N ir8 
Dfiani IJam v Dholanath ro®* P R 23 10 C W N 108S Mahhan v 

Darada ll C W N 512 5 Cr L J 296 Shamlat v Jiajendra, 21 
Cr L J 790 I P L T 594 Arjtm \ Chandan 22 Cr L J 625 
24 O C 167 * 

This section is not intended to regulate the mode of enjoyment and 
when the parties are jointly entitled an order under sec <45 should not be 
made — 23 Cal 80 This section clearl) refers to evclusive possession and 
is not capable of being so construed as to authorise a Magistrate to tahe 
cognisance and dispose of disputes regarding joint possession — ipo* P R 
23 The object aimed at b) the Legislature is the prcsention of n I reach 
ofthepence Tliscan beseeuredtyashmg one of the parties to heep awaj 
from the property flut where both parties have been in joint possession 
and arc still prepared to commit a breach of the peace by trjing to oust 
one another it will not be in the interests of (he preventive remedj tlat 
both should be maintained in possession It will certainly not help to mam 
tain order and peace That is the reason why Courts have declined to de- 
clare the joint possession of the contending parties — Mohammad hoola 
yappa v Sheikh Abdul 27 M L J 269 15 Cf L J 572 Even in such 
cases the Magistrate is not competent to put one of the parties in pos 
session — Veerahhadrav Shattmugan ijCr I J 7 & (Mad) Mhcreitwas 
found that the second party was in possession of the disputed land on 
behalf of the first party as also on behalf of himself, both parties being 
members of the same family and the Maghtrate declared the second party 
to be in possession the order was held to be without Jurisdiction — htnu 
Mandal v Ilaji Daul 23 C W 1 » 1031 

Where the parfJes do not claim Joint possession but each party claims 
exclusn c possession it cannot be said that it is a claim for Joint possession 
making this section inapplicable— -RidJlu Bhutan v Annoda 6 C W N 
8S3 Bamjhariav Piar hotri 4P L T 308 Mahn v Mahhan Singh 
2 Lah 37* a3Cr L J 223 ( Dasudeai Mahadeo OP L T434 26 Cr 
I- J 1187 Thus, where the case Is one of exclusive possession claimed 
by each set of landlords tl rough their respectise tenants the Sfagistrate 
has junsdlction to pass an order iu favour of one tenant agalnst’the otl cr 
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persons setting np their tcnancj— CwKifaj v Keday Nath, 38 Cal 889: 
12 Cr L J 40S 15 C L J 184 And the fact that there may be a joint 
Ulle to land does not prexent the application of this section, if the Magis- 
trate finds that possession is Tnth one party — J3at]nath V Street 30 C W. 
N 518 17 Cr I, J asr Malan v Makhan Sxngh 2 Lah 372 The only 
question for the Magistrate is whether either party has actual possession, 
and if he finds that one party has actual possession of a defined area and 
the other party has not, he can make an order under ths section irrespec- 
tive of the fact that the parties may have joint titU to the land — Basaiila 
Kuman v IfoAejJ, 40 Cal 982 17 C W N 944 14 Cr L J 269 

^Vhere it has been declared by a Civil Court that the property is joint 
and partition has been ordered, no proceedings under this section can be 
taken until the partition has been effected — 8,C ^\ K 485 

If the co-shares have by express or tacit arrangement made a par- 
tition between themselves so that each of them is in possession of a spe- 
cified and demarcated portion of the estate, there is nothing to prevent 
the application of this section — Basanitt Ktwtart v Mohesh, 40 Cal 982. 
So also, where it was found that each party to the dispute was in possession 
of separate dwelling rooms id the same house the Magistrate was compe- 
tent to pass an order that the separate possession of each party should 
continue— 2 Veir toS 

DeluUor property being by nature impartible and Inalienable posses- 
sion of such property by co shebaits roust always be necessarily joint and 
as such beyond the scope of an order under this section Where one of 
several co-«hebaits had been entrusted with the sole management of the 
debuttor estate for convenience, a dispute between him and the other co- 
shebaits claiming to have joint management with him is not a fit subject 
for a proceeding under this section — Nrtlta Copat v Ckandt CAaratt, lo 
C W N 1088 

406 Clause (2) — Land or Water — ^These words have been substitu- 
ted for the words tangible immoveable property* occurring in the Code of 
1882 .and this subsection gives an explanation of the expression 

Bwlding— Temple —A dispute relating to possession of a temple 
comes within the provisions of this section — 2\SctT ito whether the tem- 
ple be wholly or partly private property or dedicated to purposes of public 

2 Weir 99 A dispute Wo pwjttvvts stgardwig 

the right to perform the puja in a certain temple comes within the purview 
of this section— 2 Weir ri2 This case vaU now properly fill under sec 
147 as amended in 1923 

Marlels A dispute about the exclusive right to collect the entire 

toll from one partitioned half of the market may be a subject of proceed- 
ings under this section— 30 Cal 393 •• 
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I^ishtrus — Under the Codfe of 1682, by reason of the word 'tangible’ 
occunng in the section, incorporeal rights were eircluded from the operation 
of this section — ii Cal 413 and therefore a dispute concerning the nght 
■of fishing in a jalkar was held to be not governed by this secton — 12 Cal 
539 isCal 179 But these decisions arc no longer good law in Mcw of the 
express words fisheries occunng in this sub section Therefore where 
there is bona fide dispute about a fishery or jalkar right, proceedings under 
this section may be properly instituted — 35 Cal 117 

Where parties have joint rights m a certain fishery and neither of 
them can be considered as claiming exclusive possession, and a dispute 
arises with regard to its possession, this section is inapplicable because 
joint possession docs not come uithm this section If uhat was in dispute 
was not a share in the fishery but a share m its profits (» e either the fish 
caught or their price when* sol 1) it might have been cfcalt with under this 
subsection— BAafcflHaM v Peary ii C L J 412 ii Cr L J 370 

Albivial lands —In the case of alluvial lands (in Bengal) recently re 
formed where questions of breach of the peace anse it is open to the Magis 
trate to deal with the matter cither under the Bengal Alluvial Lands Act 
(V of 1920) or under the provisions of section 145 of this Code This sec 
lion has not been impliedly repealed by Act V of 1920 in the case of 
alluvial lands recently formed — Abdul Jabbar v Moftiuddi '’8 C W N 
783 25Cr L J 1107 A I R 1924 Cal 980 

Crops or other produce —The word land includes crops or other pro 
duee of land — 2 \\cir loS But crops mean standing crops and not crops 
which have been severed from the land and stored on the thrashing floor — 
30 Cal no 5 riKit>flfa v Sathayappa 13 Cr L J 295 (Mad ) Canga 
Prosad v Narain 15 All 394 Chaurast v Pam Shankar 28 All 266 
Contra — 2 Weir 108 where it is held that the mere fact that the crops which 
are the subject of dispute have bfco removed from the land is not sufficient 
to oust the jurisdiction of the Magistrate under this section 

jiltnes — A dispute as regards mines and minerals and the right to 
work mines falls under this section as mining nghts must reasonably be 
regarded as falling within the definition of the term land which is inten 
ded to cover all profits derivable from land — AndrewYule & Co v Shone 
4 P L J 134 20 Cr L J 299 Mahaheo Duit v Sarhar 24 Cr L J 
263 Bimala Prosad v Tala Iron & Steel Co Ltd 35 C L J 456 24 
Cr L J 103 

Trees severed from the land do not come within the purview of this 
section and no order under this section can be made with respect to them — 
1917 P W R 22 But trees growing on the land come within this section 
as being produce oi land But lac which is not a part of the tree itself 
but IS a parasitic growth on it is not a produce of land or crop— 
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Mohammad \ FaktrudJi. -4 C W N 1039 22 Cr. L. J. 131 The nght 
to tap a tree :s an intangible property and may be the subject of proceedings 
under this section — Etnp 3P L J 316 igCr L. J 656 It 
would more properly come under Sec 147 

Rents — A dispute as to collect rents is a dispute concerning lapd, 
wthin the meaning of this section — Pramalla v Durga Churn ii Cal 
4*3 15 Cal 3 7 12 Mad SS i8Cr L J 156 (Mad) Abhayessari y.Sid 
hessan 16 Cal 313 Laliharix Suhdeo 27 Cal 892 (903) 27 Cal 259 
Harxdas \ Abdul Matleb 19 C \V N 959 16 Cr L J 5po The dcci 

Sion in Durga \ Phuleart 18S5 A M N 299 {decided under the Code of 
18S2) is no longer good law in viewof the express words of this subsection 
Where there is no dispute as to the possession of or extent of share 
in a Certain immoseable property and thcdisputc is merely as to who 14 
entitled to collect rents on behalf of all from the tenants this section does 
not apply — Md Feuilv Md Abdul Samad 5 Cr L J 394 10 O C 89 

Akalao V Mohesh 36 Cal 986 Ramtockan v Emp I2 A L J 162* 
36 All 143 That IS where tber_ is no dispute as to possession or sharfc 
of land a Magistrate can not under this section determine the method 
by which the possession of the parties is to be exercised or the method 

by which the tlie parties in possession are to collect the profits of land 

Akabov Mohesk 36 Cal 986 

This section applies where the dispute is as regards the collection bf 
rents betivecn joint owners governed by the Mitahshara Law as for ins* 
tance where one of the joint owners dismisses the common manager and 
claims to collect the rents separately on his behalf— Sn Mohan v Narsing, 
27 Cal 259 (261) 

Profits — The profits most anse out of or emanate from immoveable 
property therefore fees paid by pilgrims at Gaya for performing Sradh 
ceremonies cannot be said to anse out of land and proceedings under 
this section cannot be instituted in respect of a dispute regarding such 

fees — 3C L J 137 So also a nght to the offerings given by worshippers 

for the worship of any deity cannot be said to be a right to profits issuing 
out of the temple but ansing out of the deity irrespective of the temple 
building in which the deity may happen to dwell A dispute relating to 
the rights to the offerings only is a dispute relating to moveable property 
and IS outside the scope of this section— Worn 5ara» % Raghunandan 3S 
Cal 387 13C L J 445 isCr L J 3 Cuiram \ Ulbehari 37 Cal 57S 
14C W N 6ii II Cr L J 29* Soils© a dispute concerning the nght 

to take sandalwood paste when removed from an idol does not fall under 
this section— 2 Bom L K 43« A dispute with respect to the collection 
of offenugs at a karbala cannot be the subject matter of a proceeding 

this section— rAii/<im SiWim ' hanu Kkatyi s P I. 1 . r. » 

CoS 21 Cr L J 57- 
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A dispute as to the nght to collect fees (as mere remuneration for con* 
ducting the business of the market) from the sellers of a market the pay- 
znent of sQchfeesbetngpurelysOlnntary On the part of the sellers and being 
in no way connected with the ordinary rents and profits of the market, 
and not being a perquisite of the Zcmlnder. is not a dispute as to the pro- 
Jits of a market within the meaning of this section — Ram Lochan v Emp , 
36 All 143 12 A L J 162 

Right of succession to a mulk — A Magistrate has no jurisdiction to ins* 
tltute proceedings in case of a dispute ansmg out of a right of succession 
to a tiiulk and its appurtenances — 11 W R 23 

Right to Jerry — The right to a ferry, « e , the nght to cany passengers 
and their goods to and fro in a boat across a nver, cannot be treated apart 
from the possession of lands used on cither side of the stream for the pur- 
pose of landing them Therefore a dispute regarding a feriy including 
the land and the water upon which the nght is exercised, comes under 
this section — 26 Cal 168 But questions relating to rights fo tist s Jerry 
come under section 147 and not under this ^tciion—Harbulla v Bajrang, 
3 C W N 148 

Disputes as regards easements fall more appropnateI> under sec 147 
than under this section — Kah Kumar v Bejoy, 21 Cr L J 637 (Cal), 
Aasramv Chotu Lai 22 Cr L J 768 (Nag) c g a dispute as regards 
the nght to use a well— NaiiAe v Jamtdul Rahman, 23 A L J 41 
26 Cr L J 683 

407, Clause (3)— Service of Notice — A copy of the order, stating 
the grounds of the tlagistratc s satisfaction must be served on the par- 
ties for it is the intention of the I3W not only that the Magistrate should 
ha\ e sufficient grounds for proceeding under this section, but that he should 
Inform the parties concerned of the grounds on which the proceedings bad 
been insbtuted — 20 Cal 520 

A Jlagistrate before proceeding under this section ought to satisfy 
himself that a notice of the proceeding and a copy of the order drawn up 
under clause (r) have been duly served on the parties alleging the non- 
receipt of the notice , and the Magistrate’s omission to do so vitiates all 
subsequent proceedings — Snpatt v Ram Riiwar, 8 C W N 76 

When the Court decides to take action, all processes should be served 
at the expense of the Crown — Fhuianja v Emp , 25 Cr L J. nog (Nag) 

Local service oj notice — ^Thi? danse also provides for the publication 
of a copy of the order in a conspicuous place at or near the subject of dis 
puts, and the publication of such notice is a condition precedent to the 
exercise of a Magistrate’s jurisdiction in an inquiry under subsection (4] — 
Kawab Khaja SoUmuUa v Ishan Chandra, 9 C W N 909 

The provision regarding the local service of notice ivas made with the 
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intention of guarding against collusise proceedings as well as to give to any 
one interested who may through an oversight or otherwise not have 
received a summons an opportuni^ of coming in with his claim and to 
notifj generallj to all persons in the locality that a proceeding under this 
section has been set on foot — hrtshna Kamini v Abdtil Jabbar 30 Cal 
*55 *97 (F B) As regards the effect of clause (3) on the power of the 
Magistrate to add parties see 30 Cal 155 (F B ) cited in I«ote 401 anig 

Form 0/ fiolice — Though the section prescribes no particular mode 
of giving notice the language of this section indicates that the notice 
shall be to known indiv iduals and not m the form of a general citation or 
public proclamation — 4 Cal 650 

Noiug under section 107 or 147 not su/ftcteiil — Where notice was 
issued under section 107 to show cause why the accused should not e\e 
cute a bond for keeping the peace and the Magistrate when he tried the 
case recorded an order in the course of which he stated tliat on facts the 
case was one for the application of Sec 145 and not one under Sec 107, 
and proceeded at once to pass an order under clause (6) of this section, 
the order was held to be bad — 30 Cat 443 Similarly where a Magistrate 
gave notice under sec 147 and started proceedings under that section, 
but on objection being taken did not decide whether Sec 147 was appli 
cable to the proceedings but passed an order purporting to be under sec 
X45 without givmg notice of his intention to act under sec I45 the Ma 
gistrate 8 order was made without jurisdiction — if» M L J 18 In both 
these cases the Magistrate ought to have issued fresh notice under sec 145 

Service on uhoitt to be made —The service of notice need not be made 
on all CO sharers It is enough if notice is served ujion persons concerned 
in the dispute — In re Cobtnda 18 W R 34 A service of notice upon a 
mofussil naeb who takes no steps to consult his emplojer or act under his 
directions is not such service as is contemplated by this section— Tfam 
rangmeev Coroo Das 17 M R 9 

Proof of service — Where one of the parties denies the service of the 
Order the written return of the serving peon is not sufficent proof of the 
service The Magistrate should examine the serving peon and allow him 
to be cross examined on this point— 8 C W N 719 

Non service of personal voiice — Failure to serve the notice upon the 
parties concerned is a mere irrcgulantj cured b> sec 537— Mg 

V Mg Po 3 Rang 169 Bidhyadhar i. Jogodisli 7 O C 334 mure 

AAaii V Fahira asCr L J 159(^*B) "dl not render the proceedings 

void if the parties were present -md no prejudice was caused— D bi Prosad 

V Slcodat 30 \11 41 01 if fill I rtics aiicam! Uforc the M7sistratewho 
explained matters to them fuHj and thej evidentlj understood everjthuig 
thatwas requisite— Aur BaA/s* ' Croun 1917 F W K .6 iS Cr L J 
O33 or if the person did not question the order— 30 Mad 54s But accor / 
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ding to the Patna High Court non service of the notice is a grave irregu 
lanty which vitiates the tnal — Ram Sahat v Deonatidan 19 Cr L J yi 
(Pat) Slconanda 7 tv 19 Cr L J 112 (Pat ) , but non ser\ice of 

notice on one member invalidates the proceedings only so far as that 
member is concerned and does not invalidate the nhole proceedings — 
Nandan V Siaram '•6 Cr L J 1287 (Pat) 

Where the Magistrate did not ser%e any notice upon any person nor 
did he affix a notice on the property in dispute nor receive a written state 
ment from either party and passed the order in the absence of one party 
the proceedings of the Magistrate were sery irregular and were bad for 
want of jurisdiction— 35 Cal 774 1907 P It 7 Dasawan v Ttlak 4 P 
L T 723 24 Cr L J 345 

If the proceedings are heard and order passed ex parte on account of 
the absence of a party and that party afterwards appears and alleges 
non service of notice and applies lor rchcanng of the case the Magistrate 
cannot reject the application but is bound to re open the case after satis 
lying himseU ol the truth of such allegation — huh Charan v Ahdtil Laskar 
340 W N 902 2iCr L J 848 

Omtssxon 0/ pnihcatton 0/ nohee — ^The provision as to the publica 
tion ol the order in some conspicuous place near the property in dispute 
IS durectory and a matter of procedure only Omission to publish the 
notice IS not an illegality which depnses the Magistrate of his jurisdiction 
and unless it be shown that some one interested has been matcnallj pre 
judiced by the omission the High Court will not interfere — 5 uAA Lai v 
Tara Cl and 33 Cal 08 F B (overruling 8 C W N 590 and 9 C W N 
909) Debt Prosad v Sheodat 30 All 41 Muhammad SAun/ v Dhanpat 
1914 P \V R 15 Bhure Khan v Fahira 25 Cr L J 159 (Nag) 
MaungMauky Maung Po Von 3 Kang 169 

IVarrant to compel attendance of parly — Under this Section the matter 
in issue IS not the commission of an offence but the settlement of a d spute 
and it IS entirely optional with the parties to attend or not therefore 
the issue of a warrant to compel the attendance of any party is illegal— 
5C W.N 71 

408 Clause (4)— Inquiry — An inquiry as to possession is made 
not for the purpose of strengthening the possession of one party or the 
other in the dispute between them but because such an inquiry is neccs 
sary for the making of an order under subsection (6) declaring the party 
in possession to be entitled to retain it until eviction by a Civil Court — 30 
Cal 112 

The inquiry contemplated by this section is a personal inquiry. A 
Magistrate has no junsdiction even svjth the consent of parties to make 
over an Inquiry under this section to any other Magistrate Sub section 
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(^) maVes »t clear that the section contemplates only an inquiry by the 
person directed by the Statute to hold it and by that person and no one 
else This section read as a whole does not give the person charged with 
the inquirj the power to delegate the duties which hav e been vested in him 
to any other person to hold an inquiry or to ascertain lacts which the law 
requires the Magistrate to do himself — IlamdKl Hague v Sk Atail 2 P 
L J 86 18 Cr L J 145 See also Note 414 in/ru 

439 Procedure — It should be impressed upon Magistrates that 
th'» whole object of and onlj excuse for proceedings under Sec 145 is the 
presention of a breach of the peace supposed to be imminent and that 
the procedure to be followed in disposing of such cases is that laid down 
in section 145 subsection I4I of the Code which must be strictly observed. 
It should be the primary a»m of the inquiring officer therefore to arrive 
at Ills decision with the utmost promptitude consistent with an adequate 
in\estigation into the dispute before him and he should be specially care- 
ful not to permit the proceedings to assume the comple'cton of a civjl suit 
or in any way to countenance an endeavour on the part of cither party 
to Secure any advantage for the purposes of ci'il litigation 

The trying Magistrate should be in a position to insist upon the taking 
up of the case on the date fixed for hearing aod 11 should not be necessary 
to grant adjournment after adjournment simply because the partie s are 
not given due notice of the proceedings or by reason of the proceedings 
themselves being inaccurate or incomplete Once the case is commenced, 
the hearing should be continued de die tn dum until the Magistrate is 
in a position to arrive at a decision but in doing so he must remember 
that the sole object of bis inquiry is to determine if possible the fact 
of actual possession and that even in the case of an rr parte proceeding, 
there tn jst be sum" rt orded evidence to justify the order passed by him 
— CjI G Ji & C O pp 10 II Srtslti- S «/m V Nulftniii bP L T 258 
2d Cr L J 105 

The sole procedure m an inquiry under section 145 by a Magistrate is 
as to who was m actual possession of the land in dispute and a Magistrate 
should not deal with such proceeding as »i it were a civif suit by framing 
several issues and trying them — 35 Cal 795 

It is incumbent on Magistrates to dispose of proceedings under this 
section as quickly as possible and therefore the procidurc of a summons 
case is to be followed and not that of :i warrant case — Mob S1H5/1 v Hhan 
uhdhart 24 Cr L j 595 sec also DimanufA \ SAiiniiaurf 2 P L T jjo 
■’2 Cr L J 430 II Cal 7b- and Kom CAiwdro \ Monohur 31 Cal 29 
where the procudure of a summons uist has b cn recommended In another 
Calcutta case it has been remarked that m ca «.s dealing with taking secu 
ritiis (or kcij i o tin. j ‘ r for t, avi ur as vl o m i.a=es of pubhc 
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parties and receive evicencc — In re Dyawappa, 17 Bom L R. 382 16 Cr. 

L. R. 434. An Order under this section without taking evidence is Jn- 
valid and must bo set aside — 6C W. N 923- Jhengerv Daijnalh, ti A. 
L J. 586 • 14 Cr L J 277 . 8 C W N. 719 , Tara Chaiid v. Dehart, 1916 
•P. R 22 ■ 18 Cr L J 36 , Fateh Sker Khan v Crown, 17 Cr L J. 129 '• 
igz6F R 4 , Pahntv Kuiandmelu, 43 hi L. ] 716; Velayudav Narayan 
2 L. \V 1208 ; Maruda>iayaka»t v Md. Rowlhcn, 17 Cr L. J 217 (Mad ) . 
Dasawany TiirA, 4 P L T 723 A decision of a Magistrate based upon 
mere local inquiry, and discarding the evidence altogether is bad as one 
made without jurisdiction — lo C W K t8i , Shahadut\ Tayuddin, 46 
Cal 1056 • Srtmattavedan v Parapravaii 38 M L J 73 , Gagin v. Kart- 
tnvddt, 25 C W N 1007 23 Cr L J 199 , 16 W R. 13. A Magistrate 
will be acting illegally in the exercise of his junsdiction if instead of taking 
the'evidcnce tendered by the parties he proceeils to the spot and decides 
the case only on the statements of witnesses picked up by himself — Khubt 

V Darhan, 2 P L, T. 267 An order passed by a Magistrate on the basis 

of his own knowledge without recording any evidence, and relying solely 
on the evidence in another case is invalid — 25 O C 148 So also, an order 
passed merely on a consideration of the written statements and without 
taking any evidence IS invalid and must be set aside — 34 Cal 840,80 W. 
N 642 Similarly an order under this section without giving either party 
an opportunity of adducing oral evidence as to possession 1$ illegal and 
liable to be set aside — Sahhayurv Alhadi 21 C \\ N 928 19 Cr L J 
108 The Magistrate must consider both oral and documentary evidence 
in the case— Kailash \ Jai Narain i P L T 291 21 Cr L J 601. 

Hanuntan v Shea Chandra, 2 P L T 333 

It IS not open to a Magistrate to refuse the evidence tendered to him 
— 29 Mad 561 The Jfagistratc’s act in preventing the objector from 
producing evidence to prove his case constitutes such a grave irregu 
larity as to amount to an abuse of jurisdiction, and the Magistrate’s order 
IS in consequence open to revision — 1902 P R 23 The Magistrate is 
bound to grant adjournment lor the production of important evidence . if 
he refuses to do so, his order is liable to be set aside— -Disuiambhar v Ann- 
iiddin, 25 C W N 602 , 22 Cr L J 335 If the evidence rejected is a ma- 
terial document affecting possession of a party, its rejection might furnish 
a good ground of grievance to that party — IJdtt Narayan v Sundannan, 
20 Cr L J 234 (Pat ) 

The record must show the ground of rejection of evidence A general 
remark in ati order that the oral evidence is not reliable, without referring 
to it and without giving any reason is not a proper disposal of the case 
ou the evidence. It amounts to a refusal to exercise the jurisdiction vested 
in a Magistrate" and' is’ remediable by the High Court in revision — Lxtkhpat 

V Emperor. 4 P L T 579 
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The words ‘ receiie all siicA evidence as may he produced has c been sub* 
stituted for the words receise the evidence produced This shows that 
the Masistrate is now bound to receive all the evidence produced by the 
parties and has no discretion to refuse any evidence ' In order to meet 
certain diff culties which have nrisen m connection with the words receive 
the evidence produced by them in section 145 (4) we have made an amend* 
ment adopting the phraseology of section 244 (i) — Reporl of the Joint 
Cowmil^ e (1922] 

£»iimiiia/ioii 0/ UJi/«csj« — ^The Magistrate is bound to examine the 
Witnesses tendered m support of the respective claims to possession of the 
land 10 dispute — 0 M H C R App 4 0 " R ^4 An order passed 

without examining the witnesses is without jurisdiction — Marudanayakani 
V 'itd Routhen 17 Cr L J 217 (Mad) i' C W N 771 

So also an order passed on the evidence of a person who was not a 
Witness of any of the parties is bad — 3 C W N 719 Fateh Sher Khan 
' Crov-n igi6 P R 4 

Under the old law a mere refusal by the Magistrate to examine a 
particular witness m a proceeding under this section was not necessarily 
a ground of interference by the High Court — 30 Cal 30S A Magistrate 
was not bound to examine all the wiliu,»ac> adduced by the parties but 
could limit the number for good and suific enl reisons Ho had 1 discre 
tion in the mvttcr of examining witnesses— 3 C L J 47S (explaining 
31 Cal G85) 16 Cal 513 Thcrtlott where a Magistrate after examining 

ten of the witnesses produced bv a party refused to examine any further 
witnesses on the ground that the evidence sought to be adduced was worth 
less It was held that the Magistrate had not acted without jurisdiction-- 
24 All 315 

The present Amendment of this subsection however makes it obliga 
tory on the Magistrate to examine all the witnesses produced by the parties, 
and leaves no discretion to him m this matter 

But the Court has undoubted junadiction to curtail the number of 
unnecessary witnesses upon the ground tliat their examinvtion will delay 
and possibly defeat the ends of justice though he cannot arbitrarily res 
tnct the number of witnf>ses that a party wishes to examine— BisuauafA 

V Shwanaiid 2 P L T 330 Cr L J 430 11 nAirfiiMiiiwa v Pichtt 

Ul 34 Cr L J 9.S4 (Pat ) 

SiiiHWOMS t) wuuesses — sub section (q) and notes thereunder 

Admission by parly — U one of the parties admits thnt the other is 
in possession, the Judge is not bound to take anj evidence — Gangadharain 

V Sankarappa 9 M L T 9> 1- Cr L J 47 Uthough it is necessary 

ordinarily to record evidence in a case under this section before passing 
final orders it cannot be said that it is indispensable to do so when the cas^ 
IS completely given up by the oppo itc party An admis«ioa bv the 
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Jlukhtear thit his client had no actual possession is sufficient to dispenso 
vath e\idence — 7 C \V N 351 

Withdrawal of proceedingt — after proceedings under this sec 
tlon Ind been properly instituted the first party examined some witnes es 
and then represented to the Court that he avould conduct the case m the 
Civil Court and gave an undcrtahing not to enter upon the said land until 
the matter should ha\ e been settled by the Civil Court whereupon the Magis- 
trate pissed an order reciting the terms of the petition and declaring the 
second party to be in possession held that the omission by the Magistrate 
to take evidence on behaU of the secon I party or to record a formal finding 
as to possession did not vitiate theorder — Var Mohammad v Ha)at Mo- 
hammad.iSCT I J i0'*4(Cal) 

4x4 Inquiry by Subordinate Magistrate — The inquiry contemplated 
by this section is a personal inquiry by the Magistrate who makes the 
order Therefore an order under this section based upon the report of -a 
Subordinate Magistrate made after inquiry by such ^fagistrate is illegal 
—4 M H C R App to Though Sec 148 enables a Magistrate acting 
under this section to depute a Subordinate Magistrate to make a local 
investigation he ought not to depute to such Subordinate Alagistrate th<i 
whole m\ estigation under this section but on the receipt of the report of 
such Magistrate should himself take written statements from the parties 
and receive the evidence proluced b> them and conclude the ins estigation 
— - Weir 118 

If a Magistrate omits to take evidence as required by clause (4) but 
refers it to a Subordinate Magistrate to report thcieon his order based on 
such evidence alone is made without jurisdiction and must be set aside— 
31 Mad 82 But in a later Madras case it has been held that the order 
based on the report of a Sub Magistrate is not without jurisdiction The 
essential requisite to give jurisdiction to a Magistrate is that he must be 
satisfied about the existence of o dispute likely to cause a breach of the 
peace His subsequent action is a matter of procedure and not of 
jurisdiction — Jagannatha v Venkntagopalakrisl na 37 M L J 589 20 

Cr L J 773 (dissenting from 31 Mad 82) 

415 Evidence recorded by predecessor — Since a proceeding under 
this section is an inquiry mthia the meaning of Sec 4 (h) a Sfagistrate 
may act on evidence taken by his predecessor by virtue of sec 350 The 
decision m 33 W IL 62 is no longer good law 

416 Reference to artiirators — This section requires the Magistrate 
hirascH to receive the evidence adduced by the parties and on a considera 
tion thereof to come to a decision The procedure laid down by this sec 
tion does not contemplate that the question as to who is in actual possession 
should be delegated even by consent of parties to arbitrators — Ban^ar^ 
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\ Hnday 32 Cal 552, Hamidulv Sietkk Alati 2P L J fl6* i8Cr L 
J ^45 Jamutia Dasv Hanumati 25 C W N 719 22 Cr L J 623 But 
where the parties themselves agreed that the question of possession should 
be decided by an arbitrator and the matter was thereupon referred to 
arbitration the Magistrate wns bound to take into consideration the find 
mg of fact by the arbitrators as to which party was m actual possession— 
Taramont \ G^aiiendra 7 C \V N 461 So nlso where the dispute ms 
referred to arbitration by consent of parties both of whom accepted 
the award that followed it was not open to the Jlagistnte to insist on 
the production of evidence — llaladhar v Bulaht 3 P L J 248 19 

Cr L J 266 

Where the parties themseKes applied that the matter should be re- 
ferred to arbitration and the Magistrate mode an order in terms of the 
award the parties were not entitled afterwards to object to the course 
and the High Court declined to interfere m revision — Jatikt v haliha 
Miser 6 C W N cue 

In Vttam Singh v Jodbait Rat 3 Pat 288 AIR 1924 Pat 389 
Foster J considered all the above cases and came to the eomcliision that a 
distinction should be drawn between cases in which the reference to arbi- 
tration was made for the purpose of deciding existing and past possession, 
and cases m which the reference was made for deciding future possession 
The scheme of an inquiry under subsection (4} of sec 145 is teUospecUve 
and not prospective that is the Magistrate is to consider who was m pos 
session at the dati. of the uiiliaiton of the proceedings or within two months 
prior thereto and not who is entitled to i>osse\'iion and will 1 cncefoith lie 
in possession of the property 10 dispute Tliercff re if the reference to ar 
bitration is made for the purpose of deciding the question as to who tins 
m possession at the date of the institution of the proceedings such a refe 
Fence not improper and the Magistrate can pa-.;, an order on the basis of 
the award of the arbitrators But if ttie reference la inadi for tlie purpose 
of deciding future possession and the arbitratora gi\e an award to the 
' effect that the disputed lands will be divided among the parties the 
award is prospective and the Magistrate cannot pass any order on the 
basis of that award 

In the same case it has also been decided (at p ••94) that if the parWes 
refer the disputes to arbitration and the arbitrators give an award it 
shows (hat tAe pirCres frrrc cortre- to * -ceW.Vwwvvf fhwr dtspeetes' seed 
that there is no longer •in> likelihood of a breach of the peace In such 
a case the Magistrate should pass an order under subsection (5) dropping 
the proceedings and cannot pass a final order (declaring the possession of 
the pirties in terms of the award) under subsection (6) 

417 Decision as to possession — An onler under this section merilj 
declaring one of the parties to be in possession without deciding and giving 

Cr 21 
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a finding as to who was in actual possession of the land in dispute on the 
date of the preliminary order is one made entirely without jurisdiction 
and consequently void — 35 Cal 795 Pena Subba v Stnna Subbya 45 
M L J 56 23 Cr L J 670 

Where the Magistrate made no attempt to deal with the question of 
possession but made some general observation in regard to the ownership 
of the property and declared the jjictitioner to be in possession held that 
the order was an obvious infringement of the provisions of this section— 
Shubuhthi V Gulam MeideiH, 1922 M W. N 689 16 L W 338 . 

If it IS difficult for a Magistrate trying a case under this section to 
come to a conclusion as to the fact of possession, the wise and proper course 
to be adopted is to pass an order under Sec 146 Where a Magistrate 
m such a case passes an order under Sec 145 the High Court m revision 
has the power to make the order which the lower Court ought to have 
made and to alter the order under Sec 145 into one under Sec 146 of the 
Code— 14 Cal 361 22 Cal 297 

418 Possession at the date of the order —The question of possession 
has to be determined with reference to a specified point of time vu the 
date of the luitial order or in the case of forcible dispossession a date 
within two months next preceding such order— 32 Cal 1093 The rulings 
in II Cal 365 12 Cal 521 12 Cal 539 ao W R 51 15 Bom 152 x8 Mad 
41 13 All 362 are no longer good law • 

The actual posse*sion of the land in dispute is the only subject for 
inquiry The fact of syntboltcal possession delivered under the C P Code 
has no bearing on the Magisterial inquiry — Jlamahngam v Raja of Ratmiad 
l6Cr L J 736 (Mad ) Protnodav Khelra 25 Cr L J X104 (Cal) IVhere 
a party Is given symbolical possession of certain lands, and shortly after 
wards proceedings under sec 145 are instituted in respect of the same 
land it IS incumbent on the Magistrate to go into the fact of actual pos 
session between the two dates and consider the evidence tendered on that 
question before passing the final order — Haean Khan v Nafar Chandra 
22 C W N 479 18 Cr L J 718 Where it was found that notwith 
standing the delivery of symbolical possession given to the auction pur 
chasers (second party) the judgment debtor and his heirs and repre* 
sentatives (first party/ fiacf continued aiY along to 6e m possession and were 
in actual possession on the day on which proceedings under this section 
were instituted but the Magistrate made his final order in favour of the 
second party held that the order made in favour of the second party could 
not he supported as they were not in actual possession at the date of the 
order — Skahabaj v Bhajahart 49 Cal 177 (180) 24 Cr L J 873 

A Magistrate should find /as to who was In possession at the date of 
the order, not at any date antenor to that although previous possession 
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may be & guide to his finding ai to peaceful and actual possession 
on the date of the order— T Ilawpanna v Ga”got»ma 16 Cr L J 239 
(Mad ) 

WTicre the Magistrate found one party to have been in possession a few 
days before the date of the prelunmaiy order, and confirmed his posses- 
sion without finding who was in possession on the date of the preliminary 
order itself but the interval between the two dates was very short (ini 
5 days only), and there was nothing on the record to show that there was 
any change of possession in that short interval and the patty confirmed 
m possession had a decree of Civil Court declaring him entitled to pos- 
session held that the nrder of the Magistrate was valid — Md Htissam v 
Pachayappa 4s M L J 147 23 Cf L J 9* But where the Magistrate 
declared possession in favour of the opposite party as evidenced by certain 
documents of title relating to a period as old as 10 years prior to the pro- 
ceeding without taking further evidence oral or documentary to sec whe- 
ther that possession continued up to the date of proceeding the High Court 
set aside the order as made without jurisdiction and contrary to the provi- 
sions of this sub-section — v Ram Narayan 18 C \V N 700 

T5 Cr L J 202 

Land under Water — ^Vherc the Magistrate made the final order in 
favour of one party finding that as there could not be any act of peaceful 
possession within two months of the date of the proceeding owing to the 
land being under water the possession in the current ye-ir was to be pre- 
sumed in favour of the man whosvas m possession during the presious years 
it was held that the order was in direct contravention of this section and the 
Msgistrste should have passed an order under Sec 1 46 — Satyendra v Aei 
shnadhaii 20 C W N 1014 j8 Cr t, J So 

419 Forcible and wrongful possession — ^Tl e Magistrite s duty is to 
find peaceful possession Ouster of a person lawfiiHj in possession by a 
tresposscr does not confer on the latter onj rights wl ich can be recognised 
under this section The Magistrate must look to the possession which 
may be termed peaceful He must go hack to the time when the present 
dispute ongimtcd and not to the result of the dispute itself--.^ Cal 417 
The recent occupation of n trcspisser is not a possession wl icli a ^fagl5t^ate 
can direct the psrtv to retain under this section The possession is 
still With the person oi sted h\ the trespasser and an order directing him 
to hasc possession and tfie trespasser to f*e d possessed is the proper or 
de- to be made — 1S7OF R 8 M here it appcareil tf at one of the parties 
wathin two months prior to the proceedings eibtainel sanction from the 
Miin cipahty and procetaletl to dig a tank on the land in dispute to the 
c-sclusion of another part) who was then found to be m possession it xras , 
held that it was forcible and wrongful dispossession within the meaning 
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of this section, and possession inast be deemed to be in the party dispos 
sessed — Manmatha Nalh v Gattga jo C \V N 978 17 Cr L J 449 

But where the Magistrate finds that on the date when the proceedings undei 
tils section were instituted and for more than two months preceding thai 
date the members of the first party have been and are m possession -il 
though the members of the second party obtained delivery of possesslor 
of the property through Court a year ago held that the Magistrate should 
pass his order in favour of the first party — ShahabaJ v Bhajahan 49 Cal 
177 (181) 34 Cr L J 875 

If a person has been turned out of possession and to the ouster, 

ind the other party whether nghtfuUy or wrongfully is in peaceful pos 
session a Magistrate will not go behind the period when possession may 
be found to have become peaceable — 1 C L R 136 For the point for 
Inquiry under this section is not whether any of the claimants has taken 
possession of the subject of dispute by force but whether the struggle 
for it has ceased leaving it in the hands of one of them If the struggle 
has ceased the party in whose hands it remains is in actual possession 
which the Magistrate is bound to recognise under this section— 1897 F. 
R S If however the struggle for possession is still proceeding between 
the party who has taken forcible possession and the rightful owner or 
If neither party can show his complete control over the subject at the time 
when the proceedings are taken neither part) is to be regarded as m pos 
session and the Magistrate is to take action under section 146— /ii<f 

It IS not necessary that actnal force or violence should have been used 
to some person before the dispossession can be said to be 'forcible' when 
the dispossession of a person is effected by a show 0! criminal force that 
person IS said to be forcibly dispossessed— » 5 i/a Nath v Harvey 25 C M N 
601 22 Cr L J 637 

This sub section contemplates that the dispossession should be forcible 
as well as wrongful the mere wrongful dispossession without any cvi 
dence to show that it was forcible as well does not come within the pur 
view of this section The remedy of the party wrongfully dispossessed 
lies only in the Civil Court — H v Low Co v Manindra Chandra Nand^ , 
3 Fat 809(813 814) 26Cr L J 268 

The words wrongfully dispossessed mean dispossessed without due 
warrant of law or dispossessed otherwise than in due course of law ev en 
though the dispossessor be the rightful owner — Bai J\ba v Chandidal 
27 Bom L R 1353 Air. 1926 Bom gx 

Dais of forcible possession — ^It u not sufficient for the Magistrate to 
come to a general finding that certain fields are m the possession of one 
party and certain others m the possession of the other, and that the. latter 
has taken wrongful and foiciUe possession The dale of such forcible 
possession must be determined and unless there is a finding that the 
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forcible possession occurred m the case of all the fields at the time same 
there must be a finding as to the date of the possession with regard to each 
field separately — Kakii v Harnamait, 1917 P W R 28 

420 Attachment — An order for attachment under the proviso to 
clause (4) would remain in force only pending the Magistrate’s decision, 
and not until a decree or order of the Civil Court is obtained — Fand v, 
P«r«, 8S L R 207 i6Cr L J 235 

^Vhe^e a land was attached under this section and the crops standing 
on the land were sold and the sale proceeds kept in deposit m the Court, 
but the prehmmary order was afterwards cancelled by the Magistrate on 
the ground that there was no immediate danger of a breach of the peace, 
the Magistrate could order the sale proceeds to be restored to the persons 
who raised the ciops—Suryatiarayana v Auhtneed 47 Mad 713 (715) { 
46 M L J 565 25 Cr L J , Mahalakihfu \ Sulhara^adu 17 L W, 
429 , 24 Cr L J 783 Of be could order the money to be kept m deposit 
in the Court until one party or the other obtained an order m bis favour— 
Suryanarayana, v Anhtnted 47 Mad 713 (716) , Chenga Rcddtv Rama 
samy, 16 Cr L J 104 (Mad) 

MmtabU property — ^This section docs not authorise^the Magistrate 
to attach moveables— Ratanlal 891 Gopttlav hriihnasu.amy 27 M L T, 
234 2t Cr L J 73 Arjun v Ckattdan 24 O C 1C7 22 Cr L J 623 
Cajraj v Emp , 20 A L J 90O 

Postp"onement of proceedings —A Magistrate has no jurisdiction to 
pass an order postponing sine die a proceeding under this section, at the 
same time retaining under attaebraent the property covered by the procee* 
ding on grounds extraneous to the proceeding — 13 C \\ N 104 

421 Appointment of receiver — A Magistrate cannot appoint a 
receiver under proviso to clause (4} of this section before the commence* 
ment of the inquiry He can dh so only under Sec 146 and after the 
conclusion of the inquiry — 1910 M W N 8 ti Mena Lai v Emp 3 P, 
L J 147 19 Cr L J 249 Dasralh v TaracMand 2i N L R igt 26 
Cr L J 1378 Even if a Magutrate appoints a receiver under this sec- 
tion such receiver will only be an agent or servant of the Magistrate acting 
under his order The right to attach carnes with it the right to take the 
necessary steps for custody and management of the property, and the 
Magistrate may appoint a reciever for that purpose — Srinttasa v Satha^a- 
ppa 13 Cr "L J 293 (Mad ) but the power of such receiver will not be 
the same as that of a receiver appointed under sec 146 infra His dut> 
will be simply to take and keep possession of the properties attached and 
to make an msentory thereof — Copala a hrishnasu-amy, 27 M L T 
234 21 Cr L J 73 

A receiaer can be appointed only the Magistrate while the inquiry 
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is proceeding and only when he is satisfied that a dispute likely to cause 
a breach of the peace still exists The High Court in revision cannot ap- 
point a receiver, because the inquiry is already over and there is no longer 
any likelihood of a breach of the peace, as the Magistrate’s order has put 
one party m possession of the property in dispute — Marudayya v Shan- 
mugasundara, 49 M L J 593 AIR 1926 Mad 139 

422. Joint Inquiry — (l) One dispute as to seierat plots — ^^hen the 
dispute IS one, the fact that it embraces several distinct parcels of land 
does not necessitate an independent proceeding in respect of each To 
require the Magistrate to hold separate proceedings in respect of each plot 
of land claimed by each of the disputants, would be to require him to 
undertake what would be almost impossible from the intricate character of 
such proceedings His findings should naturally be directed to possession 
of particular plots but the fact that he did not take separate proceedings 
in respect to each plot would not invalidate lus entire proceedings — Krish- 
na Kamtm v Abdul Jubbar, 30 Cal 155 (F B ) at pp 1S5 200, , Sayant 
Kantav Shamsher 24 Cr L J 235 (Cal) Although it may be desirable 
under such circumstances to deal with each dispute relating to each of 
several plots separately it is impossible to extend to such proceedings 
the stnet rule of procedure observed in civil actions — 6 C N 206 To 
draw up one proceeding with respect to several plots of land claimed to be 
in the possession of different persons would not be bad if it was shown that 
none of the parties had been precluded from giving any evidence and no 
party was prejudiced by the Magistrates action in not taking separate 
proceedings— C W N 544 . Gajadhar v Thakur Singh 26 Cr L J. 424 
(Pat) 

{2) Different disputes as to d fferent subjects — Where the parties are 
found to be in possession of different and separate pieces of land, e. g , 
when the dispute is alleged to exist in 230 villages and each village stands 
on its own footing, the Magistrate does not exercise proper jurisdiction if 
he clubs together 230 subjects of dispute and treats them as one The 
Jlagistrate should decide which party is in possession of this or that village. 
Instead of arbitrarily fmdmg that one party was m possession of all the 
villages— 29 Mad 561 , i S L R 25 When there are independent disputes 
relating to distinct parcels of land^ they ought to be dealt within separate 
proceedings — Krishna Kamintv Abdul, yoC&l 135 (F B)atp 200. 

(3) Different claims — In a dispute regarding possession of 70S bighas 
of land belonging to a Zenundari the parties to the dispute were persons 
interested as tenants under the Zemindan on the one side, and on the other 
Side persons claiming under the same Zemindar to be interested in various 
portions of the land as their maurasi jote in different quantities and under 
Interests acquired at different tunes, and the Magistrate tried the case 
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together and passed an order in favour of the former, directing that they as 
a body should remain m possession until evicted therefrom by order of a 
Civil Court it was held that the hlagistrate ought not to have passed an 
order declaring one set of persons in possession as against another set but 
should have distinctly specified which persons were entitled as against 
which and to winch portion of the laod in dispute Otherwise it would 
render it necessary for the party out of possession to mahe as defendants 
in the civil suit a multitude of persons svho were by terms of the order 
held to be in possession The proceedings were set aside — 15 Cal 31 

(4) Where partxei irt caset ate not the same — Where the parties In 
Several cases under sec 145 arc not the same the Magistrate is not com 
peteot to try all the cases ti^ether although the parties consent to the 
adoption of such a procedure Evidence already taken in one case may 
he accepted m the other cases but the cases must be tried separately — 
4 C W N 748 

There should be separate and /till u query m each case — Where two 
cases are inquired together the Magistrate must come to a separate find* 
ing after full inquiry into each case and the decision of one case should not 
be applied m commg to a decision in respect of the other Where two 
investigations were before the Magistrate, who, after conductinga regular 
inquiry in the first case and coming to a proper decision remarked in the 
other case that because the lands were adjacent he had taken the evidence 
In the tuo cases together and found it unnecessary to continue the inquiry 
further it was held that the parties m the second case were entitled to a 
lull inquiry— 8 W R 63 

423 Subsection (5) — Addition of parties — This clau'C prOMdes for 
interested parties coming in even il they have not been sened with notice 
— Dhvre Khan v Fahxra 25 Cr L J 159 (Nag) Clause- (5) does not 
enable a Magistrate to add parties to the proceeding It merely enables 
a stranger to come in nnd show that no such dispute likely to cause a breach 
of the peace concerning any land etc existed He does not become, nor 
can thereby be made a party to the disj ute which he seeks to show has 
never existed— 3 C W N 329 The person interested who is em 
powered under clause (5) to show that no dispute exists or has existed 
docs not come in for the purpose of joining m the proceeding but for the 
purpose of bringing it to an end — ArwAna Annum v Abdul Julbar 30 
Cal 155 (E B)atp I 99 A third person is allowed to come in under clause 

(5) only lor the purpose of showing that no dispute bkely to cause a breach 
of the peace really existed or exists but it is not clear w bether such person 
can be made a party to the proceedings — ^5 OWN 900 

W^lere a person applies on the ground that he is interested in the bnd 
in dispute as a tenant of a i«xt of the property in dispute and there is 
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nothing to show that that is not the case, be should be allowed to come 
in and show under clause {5) that there is no dispute — 37 Cal 285. 

But as he does not become a party to the proceedings, no order can 
be passed under sub-section (6) in fasour of such person , and the Magis 
trate has no jurisdictionjto declare'any land to be in the possession of 
such person — Radhamohau v Natmvddt, Ct. h J 653 (Cal ) : i 

Jagabandhti, 25 C W N. 214 22 Cr L J 502. 

For futhcr notes on addition of parties, see Note 401 ante 

424. Cancellation of preliminary order — ^The apprehension of a 
breach of the peace is the first condition necessary to give the Magis- 
trate jurisdiction under this section and if it is found that there is no 
longer any such apprehension, the Magistrate’s jurisdiction ceases He 
Is then bound to cancel the initial order and stay all further proceedings 
under this clause — Md hkasduv Sadakalt.^SC L J 284 AIR 1923 
Cal 577* 

So also, the mere fact that in a prior criminal case between the parties 
a Magistrate e’rpressed his opinion that one of the parties was m possession. 
Is not conclusive as to possession and can m no sense be said to have set- 
tled the dispute between the parties ; and on the basis of such a decision 
a Court cannot stay the proceedings started under this section — Abdul 
Shakurv Abu Sayeed OP L T. 710 26Cr L J 870 AIR 1923 Fat 
d93> 

A Magistrate can cancel his prehmmary order only on facts being 
brought to his notice which are sufficient to satisfy him that no dispute 
likely to cau«c a breach of the peace etists, and therefore the cancella- 
tion of proceedings merely on the ground that one party admits that the 
other party was in actual possession of a land in dispute, is without juris- 
diction and should be set aside — Tara Charan v Bsngal Coal Co Ld , 

13 C W N 125 The Magistrate can cancel a pi^hmmary order only when 
the parties are in a position to give positive evidence that there is no like- 
lihood of a breach of the peace The mere absence of a finding by the Magis- 
trate in respect of a likelihood of a breach of the peace 13 not sufficient 

Ranada Ranjan v Bharat Chandra, 25 C W N. 213 22 Cr L J 484. 
The information that there is no bkelihood of a breach of the peace need 
not be confined to what the parties give under sub-section (5) If the 
■Magistrate is satisfied, whatever the source of his information may be. 
that the likelihood of a breach of peace does not exist, he can cancel the order 
passed under sub-section (i) and stay the proceedings — Manxndra v. Bara- 
da Jiant, 30 Cal. 112 , Kamalammal v, Vavu Rottiher, 4 L W 57 ; 17 Cr. 
L. J. 138 . Santohh v J?«in Singh, 2 Lah 364 . 23 Cr L J. 292 The Magis- 
trate’s power to drop the proceedings is not limited to the circumstances 
mentioned in clause (5). He is entitled to drop the proceedings whenever 
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he 15 satisfied that there is no further likelihood of a breach of the peace, 
without givung an opportunity to the parties to show by evidence that 
there is a likelihood of a breach of the peace — Donepudt Narastah v Vett- 
kiah 49 M L J 7S4 22 L W 524 A Magistrate will not be acting ille- 
gally if he drops the proceedings after being satisfied upon the informa- 
tion given by a third party that the dispute no longer exists — Swrya- 
narajaijv Aitktneed 47 Mad 713(715) 46 M L J 565 25Cr L J 978, 
Anslina AamiHi v Abdul 30 Cal 155 (161) \nd m so dropping the 
proceedings at the instance of a third party the Magistrate is not bound 
to Tteord ike evidence of the witnesses of one of the parties who might 
have shown by evidence that a dispute still exis* cd II the Magistrate is 
able to act on a pohcc report or other information m starting proceedings 
under this section there is no reason why he should not be able to stay 
further proceedings on similar information without being obliged to record 
such evidence as the parties may produce with the same formality as he 
would have done if he had gone on with his inquiry instead of dropping 
it — StO'yanarajuH v Attkinced 47 Mad 713 (715) 35 L T 68 25 

Cr L J 078 

When a Alagistrate cancels an order undei tins sub section he bis 
no jurisdiction to allow one of the parties to reap the crops to the exclu 
sioa of the other — 3 C L J 573 'then the Magistrate has cancelled 
his preliminary order and dropped the proceeding*! he becomes Jimetiis 
officio and has no jurisdiction to diicct the delivery of the property or of 
its sale proceeds {e g where the propertv is sold being perishable) to coo 
of the ccntci ding parties The proper course under these cirrumstanecs is 
to retain tlve property or it» «Ate proceeds in court, until one of the parties 
obtains an order of l Civil Court— v 49 M L J 784 

22 L " 5-*4 Cheiiga v lianiastft"} iC Cr I J 104 {Mad ' Dasrnth v 
Tumclaul -i N L If 191 26 Cr I J 1378 

A Magistrate has jurisdiction to cancel the order of his predecessor— 
2 "cir 108 Where a proceeding under «;ec 145 has been drawn up by 
a Deputy Magistrate the District Magistrate can cancel the proceeding 
after transferring the case to bis own file and on a consideration of the 
facts and after beating the objections of the parties — Tara Charatt v, 
Bengal Coal Co Ld 13 C W N 125 

Effect of cancellation — An order striking off proceedings under this 
S'Vction does not amount to an adjudication of the question of possession 
for the purpose of sub section f6) — 30 Cal ii"* 

Fresh Proceedings — When proceedings under this section are struck 
off on the ground that there is no immediate apprehension of a breach 
of the peace the Magistntc has no jurisdiction to rmte the proceedings 
He can only start fresh proceedings upon fresh materials which nm t be 
specific relating to the lands in di*!pute A general state of affairs m the 
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locality IS insufficient — v Darbart 2 P L T 267 22 Cr L J 481 
If it IS Intended to take fresh proceedings nj on new materials it is noce®«ary 
for the Magistrate to record such materuU m his order renewing the pro 
ceedings — 6 C W N 923 

425 Clause (6) — Final Order — 

CoK enis — Whether sections 366 and 367 do or do not applj to pro 
ceedings under 'cc 145 the Magistrate in his final order must give reasons 
for his decision sufficient to enable the High Court to determine whether 
he has complied with the terms of sub section {4) and d rccted his mind 
to the consideration of the evidence adduced before him and whether 
he has acted with jurisdiction m making his final order A statement 
in the final order that the witnesses have been examined pleaders have 
been beared on both sides and oral and documentary evidence of both 
parties has been considered is of a stereotyped nature applicable to any 
and every case and does not enable the High Court to understand what 
in fact the evidence was or to say that the mind of the trying Msgis 
trate had been properly and sufficiently directed to its consideration 
Such a final order is bad and the case must be retried — Bhuban 
Chandra v Ntbaran 49 Cal 187 (189) 25 C %V N 887 22 Cr L J 

499 Pena Subba V SimiaSubbaya 31 M L T 312 45M L J 56 23 

Cr L J O70 Mothahar AU v Ltfaque 39 C L J 36f 23 Cr L J 
1115 Ishan Chandra v Hrtda\ 29C \\ N 475 a6Cr L J 915 41 
C L J 357 

Signature —A Magistrate should sign his name m full to a judicial 
order under this section and should also no e his official position — 12 
C \V N 771 

WIo can pass order — The jurisdiction to make a final order under 
this section is not personal to the Magistrate who initiates the proceedings 
and a District Magistrate may of his own motion transfer a case under 
this chapter to another Magistrate of the first class subordinate to him, 
and the latter can pass the final order — 10 C W N 1095 22 Cal S98 

But where a Magistrate who heard a case under this section handed 
over his charge to another Magistrate and was transferred to another 
district and sub«cquently delivered the final order in the case held that 
once he liad handed over the charge and was transferred to another dis 
tnct he became functus ofjtcto and ceased to have any junsdiction in the 
case He therefore acted without jurisdiction in delivering the final order 
—Jagatlandhu V Jagabaidhu 38 C L J 201 25 Cr L J 192 (follow 
mg 3 All 563) 

Or should be treated as being — We think that this subsection 
should apply not only to the case of a party in actual possession but also 
to one who is to be treated as being m possession under the proviso to 
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sub-section (4), and biNc amended sub section (6) m this sense — Report 
of iff Select ContmilUe of 1916 

4S6 May restore to possession etc — Power has been gl.^en to 
testorc to possession a party forcibly and Mrongfully dispossessed — 
Statement cf Objects ani Rea%o»t (19T4) ^^e thinb that this is a logi 

cal earning out of the pro\ision contained m the first proviso to sub 
section (4) —Report of the Select Commtttee of 1916 

Prior to this amcncltneni it was held m several cases that the only 
order which a Magistrate was competen*’ to pass under this section was 
one declaring one of the parties to be cn’^itted to possession but he had 
no jurisdiction to deliier possession or to oust one person und place another 
in possession of the property — Tulshi Ram \ Alrar Ahmed 37 All 654 
13A L J 93'« 16 Cr L J /i4 27 All 300 5/ieora)ii v Baij Nath 14 
A L J 146 i7Cr L J 145 i- C W N 69O 14 C W N 78 4 Cal 
339 These cases arc no longer of any authority 

427 Order in respect of joint possession —Where m a proceeding 
under see 1 45 in respect of a dispute concerning some land the Magis 
trate finds that one party has been m possession of a portion of the land 
in dispute and the other party in possession of the rest and the possession 
of the one is not likely to interfere with the enjoyment of tae possession 
of the remaining portion by the other the Magistrate can m the e\erciso 
of jurisdiction vested m him under this section maintain both parties in 
possession of their respective portions ant an order of attachment under 
•ec 146 IS unnecessary^ — han^ah Dasv Mutt Lai itC \V N 743 Thus 
where the Magistrate finds that each partj was in possession of separate 
rooms in the same building he 1 competent to pass an order thn the sepa- 
rate possession of each party should continue — Deitji v Gotia a Weir 
loS Where the component parU of the subject of dispute arc quite divi 
sible from each other it is quite possible to make an order confirming the 
possession of one of the parties m regard to one of those parts and it is not 
competent for the Magistrate to make a i order for attachment of tho 
whole property — SaJar vlJi v Abdul Karut 3C W N 710 If however 
Jhe subject matter of dispute is one and mdivisible the proper order to 
make is an order of attachment under sec 14O Thus in a proceeding 
under sec 145 regarding a dispute bet seen two parties in respect of certain 
collieries it appeared that the first party were in po'vsession of the bull 
dmg which contained the office where the business of the collieries was 
conducted and the cashbooks anl the papers of the bu mess were kept 
and the seton I party were m possession of the pits wharves aai tramway 
of the colliery The Magistrate passed aU order In favour of the second 
party consi lenng that party to bt, in actual possession It was held 
as the -ubject matter of dl putt was mdtvi ible and as the »ccond j 
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was not in possession ol the whole of the colUeiy, the order o£ the Magistrate 
was bad, since its effect would be to place the second party in possession of 
that portion (viz the building) which was in the possession of the first 
party The proper order of the Magistrate was one under sec 14& attaching 
the whole property — K<ili’as Jherta Coal Co v S<b 7vrjsA/o Daw, 22 Cal 
297 Sirnilatly where there was a dispute concerning certain immoveable 
and moveable property and the Magistrate took proceedings under this 
section and gave possession of the house to one party, except two rooms 
in which the Magistrate locked up the moveables until the rights of the 
parties in respect of the moveables were determined by the Civil Court, 
held that the order was illegal — Mahadei v Dent Prasad, 42 AH 214 . 
18 A L J 171 21 Cr L J 242 

428 Effect of order — An order under this section does not bar a 
suit for ejectment under the Agra Tenancy Act The expression eviction 
in the due course of law is equally apphcable to ejectment proceedings 
underCh V of the Agra Tenancy Act and to ejectment under a civil Court 
decree— Akmd v Suraj Balls AIR 1925 All 210 Although 
a Magistrate s order under this section confers no title, the fact of posses* 
eion remains and the person in possession can only be evicted by a person 
who can prove a better right to possession himself — 4 Bom L R 167 , 
29 Cal 187 (P C ) The order throws upon the person contending its 
validity the burden of proving his title The onus is not upon the person 
in possession to show that the judgment in bis favour is right . it is for his 
opponent to show tint It is wrong and wbereand why it is wrong— 4 Bom 
L R 167 The onus 13 on the plaintiff to show that the person in posses* 
Sion under the order of the Magistrate his no right to possession — Ma* 
ntndra v Saraiindit, 23 C W N 593 

Appointment of Becetcer by Ctvil Court — The fact that there is an 
order under this section does not Mr the jurisdiction of the Civil Coqrt to 
appoint a Receiver under see 503 of the C P Code 1882 (^O XL of the 
Code of igo8) The C P Code and the powers of the Civil Court under 
that Code are in no way fettered by an order that may be passed by a 
Magistrate under this section The Magistrate's order under this section 
is only intended to control any period up to the time when the Civil CourU 
takes seizin of the matter — Barkatuumssa v Abdul Aetx 22 All 214 

Mainlatdar s order as to possession — An order under this section does 
not take away the jurisdiction of the Hamlatdar or any other Civil Court 
to decide who was in actual possession before the date of the order — 
26 Bom 353 

Swif under Sec 9 Specific Relief Act —An unsuccessful party in a 
proceeding under this section cannot be said to have been dispossessed, 
and therefore he has no cause ol actum to bneg a suit under sec 9 of the 
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Specific Hclief \ct — 7C L J 5^7 Bat where the plaintiff was forcibly 
dispossessed bj the defendant before the institution of proceedings under 
this se'tioa and the trespasser s possession was maintained bj the Magis- 
trate th" plaintiff IS entitled to «ue under sec 0 of the Specific Relief Act 
— 30 All 331 

Eiidenliary laliie — Orders of Magistrates under this section are ad 
missible in eiidence to show the fact that such orders were made They 
are also e\idence of the following facts alt of which appear from the orders 
themsehes \ia who the parties in dispute were what the land in dis- 
pute was and who was declared entitled to retain possession Tor this 
purpose and to this e'ttent such orders are admissible m csidcnce for and 
against every one when the fact of possession at the date of order has to 
he ascertained If the order refers to a map that map is admissible in ci i 
dence to render the order iptelligib’e — 29 Cal 187 (P C ) 

429 Orders which cannot be made under this section —The final 
order should declare which party is in possession and should state that 
he will continue in possession until evicted therefrom in due course of hw , 
and should forbid all disturi>ance of such po«session An onler in tliC'C 
terms I warn the opposite part) not to interfere with the possesMon of the 
first party m en> way is not one n sufficient complnncc with tin, law — 
Jihiilt V Darupri 2 P L T i'>y 21 Cr 1 J \Mut\ p ’'"essioii 11 

found to be in one party the Magistrate has no juri'iliLtion to grai t to the 
othor party pcrmisston to alhvalf tie lands in dispute pnuling any nee 
es ary action tliat might b" subsequently brought— 18 \\ R 27 \ Magis 

trate has no jurisdiction to or let adnisnm of (tops on the lanl between the 
parties— -8 C L J 24 Vor can he order that a person shall I e main 
tamed in pos«cssion until he has reaped th<* crops anl llien he shall gne 
way to another — i C I R i3(> 

\Vhere a Magistrate found that the dispulixl land was ui the pQ,=session 
of the Second party and declared that partv to be m possession of iho 
land but directed that two pathways on the land should be made ovir 
to the first party held that there was nothing in this section which gave 
the Magistrate power to pass an order of this kind— Asil Mohnn v Satnl 
Chandya 17 C \\ N 793 1 f Cr L J 39> P«t the Bombay Hig}, o, jfj 
dissents from this ruling and holds that in proceedings under this uciloti. 

It IS competent to the Magistrate uotonlv toawird possession of lleia„d 
dispute but also to grant a right of way to one of the parties If Uia jfjj,,*- 
trate has power to put the petitioners in possession of a certain fy/rlioa 
of a hnd he is nUo empowered (under sec 147 if not ur'^er uc ts 
8i\ e them a lesser nght s w the right to pass o\ er a strip n u~ d 
In re dmirmiic 48 Bora 5t* (5*5) Bom L R. 43C 

In a dispute as to the right to tap a tree the 'fagi.tr,.^ cars'^ 
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that a passage should be left, for the purpose of such tapping m a wall 
which wis being built by the second party — Jtblalv Fmp 3T h J 316 
19 Cr I J 656 f, 

A Magistrate Is not competent to pass an order directing the tnelhod 
bv which the possession >a to he exercised or the agency by which the 
person in possession is to collect the profits — 3O Cal 986 He cannot 
piss an order to the effect that 01 e of seseral joint owners should not 
use the land in such a manner as to cause annoyance to another — 2 C 
L R Gi 

430 Supplementary order without notice —Proceedings under this 
section were drawn up in respect of certim premises consisting of a d'llatr 
a hotel and a pnvy and the Magistrate made hts final order w-ith regard 
to the first two Subsequently the omission in respect of the pnvy being 
brought to his notice bj one of the parties the Magistrate declared that 
party 3 possession of it without notice to the ether party It was held 
that the order in respect of the pnvy should not have been made mtbout 
hearing the other party — Natatar v Jitreshtiar 22 C M N 552 19 Cr 
L J 732 

431 Order in respect of land not covered by proceedings —In a pro 

Cceding under this section the Magistrate is bound to ascertain and define 
the land in dispute and he has no jurisdiction to pass an order in respect 
of lands 3vhich were not covered by the initiatory proceeding — 7C N 

538 Sukhari V 7 iam Khelauitf 4P I T 372 a^Cr L J 309 Ullam 
^tngk V Jodhan liai 3 Pat 288 (295) 

A Afagistrat^ would also I c exceeding his jurisdiction if his final order 
covers plots of land not include 1 in the preliminary order passed under 
subsection (i)— ii C W Tv xlit 

, 432 Alteration of proceedings — If n Magistrate after having ini 
tiated proceedings under sec 145 afterwards finds that the dispute is 
as regards a right of way over a land rather than regard ng tl e posses 
Sion of the land he can alter the proceedings under 'ec 145 into pro 
ceedmgs under sec 147 and pass an order under the latter section— 7 « 
re Amarsang 48 Bom 512(515) 26 Bom L R 436 Anath Dandhu v 
Wahid Ah 26 Cr L J 558 (Cal) 

433 Persons bound by the order — Judicial proceedings cannot bind 
a person who is not a part> to them — ^3 C M N 3‘*9 A final order under 
sec 145 is not binding on a party on whom no prelimmarv order was ser 
aed and who was not given an opportunity to prove his possession over 
the subject of the dispute— VHjimMii»ii«<i v Ahitiedunnissa 2 O M N 
704 26CrL J 1581 An order under this section is binding only on the 
actual parlies to the proceedings Where an order was made between A 
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on the one side and B and his three tenants on the other the subsequent 
tenants of B M-ould not be bound by such order and would not be punished 
for di'chevins: such order — 3 B L R A C 13 A person uho is not a 
party either to the proceedings or to anorderunder this section is cer- 
tainly entitled to challenge the propriety of it He may even defy it though 
only by Ian ful act and is clearly entitled to 5I ow that the existing posses* 
Sion is not of the same nature as it was determined to be in the proceed* 
mgs — Mahesh v K F it O L J 743 26 Cr L J 398 AIR 1925 
Oi^dh 251 

But in Ik re Naihtihhni Ti Bom L R 277 it has been held that the 
parties whom the Magistrate has to deal with are not merely the actual 
parties to but all persons who may be concerned m the di pute the ob- 
ject being to pretent a breach of the peace Therefore it is not only the 
actual parties but nil partus uho may hate uotire of the proceedings that 
are bound by the order 

An order under this section binds not only the actual parties but their 
reprcfnlat its also It is binding on a purchaser from the per«on against 
whom it was made and with k lowicdgc of such order — 13 Cal T75 It Is 
binding upon all persons who may claim the property through the partirs 
to the proceedings under a title derived subsequent to the order— 23 Cal 
73» 

But a person who was merely examined as a mtness in the proceeding 
13 I ot a party bound hj an order under this 8‘'Clion — Q E v huppayyar, 
tSMad 51 

434 Duration of the order — An order of the Magistrate is meant 
to be a temporary order and 1$ to be m operation until one or other of the 
parties applies for and obtains a determination of lus rights in a Civil Court 
— 7 C M \ 558 29 Cal 208 It IS intended to control only the perjcd 
up to the time when the Cml Court takes seism of the matter and 

such order as mav be necessary for the protection of the properly-^j^ 
All 21 j This section does not empower a Alagistrate to make an 
permanentfv settling the difference of the parties — Mart High Covtf p/f 
23-6-1883 

435 Subsection (7)— Continuation of proceedings — Bcforet’> , 
ment of 1923 this subsection stood as follows — 

Proceedings under this section shall not abate bj reav/*’ r/ ^ ^ 
death of anj of the parties thereto 

The subsection has now l>cen expanded The tfi?-*— ^ 
authon ed on the death of a part> to make his le- J ^ 

party to the proceedings and if necesiiaia to deciJe t 
prescntatiac Is' — StnlemeKt of Objects and Feasont {Sj'4 
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This clause supersedes the decision in 21 Cal 404 where it was held 
that a son could not be made a. party in place of his deceased father 

The words tnav cause show that the Magistrate is not bound to 
continue the proceedings on the death of a party The provision in clause 
(7) IS intended to beep alive the jurisdiction of the Court where the dan 
ger to the peace still exists inspite of the death of any patty to the pro 
cee lings If however the dispute no longer exists and the danger has 
disappeared the Magistrate has jurisdiction to discontinue the proceedings 
—Kamahmmal \ t'avu Kowlfei' 4 L W 57 17 Cr L J 138 

Dealk of Petit oner before High Court — The death of the petitioner 
(who appheil for revision of an order of a Distnct Alagistrste) during the 
pendency of the application for revision in the High Court, causes the 
apphcation to abate This sub section only xpplies to proceedings before 
a.Magislrali — Kris) e» Deo \ HanStigk i9i<>r R 23 20 Cr L J 720 
Subharaju v Ramachartdra 4 L W 440 17 Cr L J 38() 

Sub<section (8} — The Magistrate has been empowered to pass neces 
sary orders for the custody or sale of the property in dispute which is 
subject to speedy and natural decay — StaUm'nt of Objects and Beasons 
(1914) Thus if the subject matter ol dispute is a crop growing on the 
land the Magistrate can cause the crop to be sold by auction and the price 
placed in deposit ns was done in t/ir 5 i«gA v ^In)>)>]an 45 \1J 404 

436 Sub section (9) Ue have added this subsection on the lines 
of section 244 (2I — Deport of Ote Joint Cwnmilfee (1922) Fven prior 
to this amendment there has been a large number of decisions empower 
ing tl 0 Magistrate to issue summons to witnesses which are given b low 
Sunmons to scUitesses — If the parties cannot procure the attendance 
of witnesses it is the Magistrate s duty to issue summonses for their attend 
ance even though the Code contains no prov ision for the issue of summonses 
in this case — iS M R 64 21 Cal 29 When an application for the issue 
of summonses to w itnesses is made “it a proper time the Magistrate should 
not arbitrarily refuse his assistance merelj on the ground that the number 
of witnesses mentioned is large — 11 Cal 76 or on the ground that the appb 
cation for the issue of summonses is vexatious— Cnyuiiii v Amuddi 18 
C W N 94 13 Cr L J 79 This section enjoins on the Magistrate to 
receive the evidence produced by the parties and to take such further 
evidence as he thinks necessary But this does not mean that the parties 
shall produce their own evidence nor does it absolve the Magistrate from 
the duty of assisting the parties m procunng the attendance of material 
witnesses, when it is shewn that tbeir attendance cannot be cnforcedw itliout 
such assistance — 30 Cal 508 But it is not obligatory on a Magistrate to 
assist the parties in producing their witnesses and they cannot claim as 
a matter of right that processes should bo issued by the Court to enable 
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them to bring forward their evidence — 32 Cal 1093 38 Cal 24 Arjun 
V Juggar Nath 3P L T 433 23Cr L J 275 A Magistrate is not bound 
to exhaust the processes of the Court in order to enforce the attendance 
of witnesses that do not appear or cannot be found — Hartpada v Sanyasi 
17C W N J44 14 Cr L J 40 Cf the words m/i} if he thinks fit in 
the subsection 

437 Sub section (10) — Power to proceed under Sec 107 — In 35 
Cal 117, It has b<*eD held that the word shall m siibiection i (he shall 
make an order In wnting etc ) is mandatary and therefore where there is 
a bona ftde dispute likely to cause a breach of the peace the Magistrate 
IS bound to proceed under this section and he has no discretion to act 
under sec 107 It was proposed by the Amending Bill of 1914 to substi 
tute the ivord may* for shall so as to give the Magistrate a discretion 
to proceed cither under Sec 107 or under Sec 145 The Select Committee 
of 1916 instead of making the aerbal alteration added the present sub 
section 

There may be cases in which it would be necessary to bind parties 
over under section 107 in order to prevent a breach of the peace even 
though proceedings under sec 145 bad been taken An order under 
section 143 13 no bar to the passing of an order under sec 107 — In re 
Mulhta 3C Mad 315 14 Cr L J 559 K L \ Banit 34 0 C St 

22 Cr L J 384 

Miscellaneous — 

438 Effect of prior decree on a proceeding under this section — Where 
there is a decree of a Cml Court for possession in respect of the di'puted 
hnd the duty of a Criminal Court proceeding under this section is to find 
which party held such Civil Court decree and then to maintain that party 
in possession — 5 C W N 563 20 C W N 796 17 Cr L J 182 Md 
Husam'v Pachayappa 42 M L J 147 Kam hr sht a \ Fmp 3 P L T 
335 23Cr L J 321 hedar NaSh\ Jalrsttar 4P L T 2|S 6 Cal 835, 

29 Cal 2oS It IS the duty of the Magistrate to maintain any orde' s^bicb 
has been passed I y the Civil Court md therefore to tike pro^.eedlngs winch 
must necessarily have the effect of modifying or cancelling such order 
or of interfering with the rights of parties determined by a Civ il Court 
13 to assume a jurisdiction that the fan does not contemplate — 26 Cal 625 
In re Fandurang 24 Bom 537 2 \ L J '•74 Brahmanalkv Suidarnalh 

17 A L J 134 ]20Cr L J 410 Dehart Girv Dhuhanc^tian i P L T 9 
5P L J 104 21 Cr L J 200 Abhoy Mandat v Disu Dai 27 C W N 
267 37 C L J 256 Durganani v Hironand 25 Cr L J SS (Pat) 

Thus where a baiir acting under the authority of the Cn il Court puts 
the auction purchaser into possession of a haut as appurtenant to a ccr 
tarn mouza sold in execution of a decree the Alagistratc is net competent 

Cr. 22 
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to direct the judgment debtor wlo miscs the plea that the property is 
debuttor to be retimed in possession until ousted by a Civil Court but 
should see that the possession as given by the Nazir is mamtained leaving 
it to the judgment debtor to substantiate his claim as shebait in a Cnil 
Court — In re Chuirapt t Singh 5 C L R 200 The Magistrate cannot 
Ignore the decree of the Civil Court on the ground that that Court had no 
jurisdiction over the property The Magistrate cannot go behind the de 
qision of the Civil Court in the matter and cannot ignore the decree even 
though the Court passing it had no jurisdiction over the land It is not 
for the Magistrate to question the validity of a decree that has not been set 
asde by a competent Court — AbJoy Mondal v Uasu Jiai 27 C W N 
'’67 r«/eiM» V Btbi Umalul 5 P L T 535 AIR 1923 Pat 765 Where 
a decree holder has obtained delivery of possession under O 21 rule 33, 
C P Code in execution of his decree the judgment debtor is precluded 
from raising the question and a Magistrate acts illegally in starting a case 
under sec 145 of theCnm Pro Code and in not upholding the Civil Court s 
decree and the delivery of possession given by that Court— Be/ art v Bant 
Bhuhaneiwari 3P L J 101 Wliere the Civil Court decree has defined 
the boundaries of a jalkar right the Magistrate in inst tiiti g proceedings 
under this section ought to follow that decree and not to attempt an ex 
planation of it— 6 C N i6t Where one of the part es to 1 d spute 
regarding the land has been actually put m possess on of the same by a 
Civil Court as a result of sile under it« decree it is the duty of a Cnminal 
Court to upl old the status of that party as estal lished by the Civil Court— 
7C W N 118 "Where a decree has been passed regirdmg the whole or 
any portion of a disputed land it is the duty of the Magistrate to mainta n 
the decree and he cannot institute proceedings undei this section regarding 
the lands covered by it — 16 W R 24 2^ W R 17 

Where a dispute between the parties had been termmated by qn order 
under the provisions of secs 40 and 41 of the Bengal Survey Act and 
there had aI«o been an entry m the Record of Rights in accordance with 
that order the Magistrate should in determining the question of posses 
Sion between the parties m a proceeding under this section presume that 
the possession of the land was with the person who had title as determined 
by the deasion under the Survey Act and which title was further to be 
presumed from the entry m the Record of Rights — Prafulla v Iloiiding 
2X C W N 1059 26 C L J 39 x8 Cr L J 988 An order under sec 
4 X Of the Bengal Survey Act has the «ame effect as the decree of a Civil Court 
and must be maintained by a Magistrate acting under this section — 5rt 
naihV Pravat Chandra iSCr L J 301 (Cal) A summary decision under 
the Land Registration Act is entitled to the same respect as a Civil Court 
decree on the question of possession an a proceeding under this section— 
Iftifbansv Bamsidh iP L T 501 Cr L J 735 Babu Lalv Matta 
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ger, Bettia Estatt iP L T 388 *x Cr L J 785 But if m the lard regis* 
tration proceedings there was no adjudication of posse«ion b> the Revenue 
Courts and they refused to register the name of a particular party theAIagis 
trate in .1 proceeding under this section ts bound to determine as to which 
of the parties is in actual and physical possession of the property in dis 
pute — Baku Lai v Manager Brit a Estate 1 P L T 588 

If a Magistrate fails to decide the effect of a Cii il Court decree beti\ een 
the parties on the question of possession he fails to decide an important 
issue and thereby fails to exercise jnnsdiction — ii Cr L J 184 (Cal ) 
Again the Magistrate in giving effect to a decree of the Civil Court 
is not entitled to go behind it or to put his own interpretation or con 
struction upon it — iC L R 273 AbhovMondaly Bam Eat 27 C W 
267 Thus where in execution of a Civi! Court deciee in a mit in which 
only one of the members of a Mitahshara hmily was a party the whole of 
the family property was delivered over to the purchaser it was not compc 
tent to a Magistrate acting under this section to declare that the purchaser 
should be put into possession of a fractional share and that the shares 
of those persons who were not made parties to the suit ought not to have 
been included iQ the decree — 6C W V 841 

But every previous decree of a Civil Court or order of a Criminal Court 
IS not necessarily conclusiic the evi lentiar> value to be attached to such 
decree or order must depend upon the circumstnnees of each particular 
case— 33 Cal 33 No bird and fast rule on be lai I down to ‘he effect 
that a Magistrate in n proceeding under this section must gi\e effe t to a 
prior decision or order of ■x Civil or Criminal Court The Magistnte is not 
bound to maintnii the decision blindly If he finds thst after the passing 
of the decree the possession of the party to whom po "s ion m ss deh\ cred 
by the Civil Court has been disturbed or that tie prnpcrti Ins chan^ied 
hmds he has jurisdiction to pass orders nrespeetiic of the Cn il Court 
iecrcc — Parmeswar v Katlasf’ati i P L J 17 Cr L J 360 lait 

V Kuntari 5 P L T C9 ’5 Cr L J 9 i hedar Nath \ Ja'tsaar 4 
P L T 248 24 Cr L J 467 Pim Bara is Sn > n 4 P L T 333 •’4 
Cr L J 939 Soalso it isopen toaMsgistmte to •'obc' ind the orderpass 
cd in fsvour of a party under the Sursej an I ‘^'■ttlcnient Act ard the 
Bengal Tenancy Act It is al«o open to the Magistiotc to hold that on the 
evidence the presumption arising from an entr} in th" Record of Rights 
has been rebutted — Syed Sadek Ratty Sathtndra 37 C L J 128 ^4 Cr 
L J 5O9 

439* In order that the decree of the CimI Court maj l>e binding on 
the Magistrate, three things are necessar) namely — 

(1) Ftnt the decree must be recent — ^Itisthe duty of the Magistrate 
to maintain the nghts of the parties when such rights ha\e been d'clarpd 
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to direct the judgment drbtca’ >»lo raises the plea that the property is 
debuttor to be retained in po*spssion. until ousted by a Civil Court but 
should see that the possession as given by the Nazir is maintained leaving 
It to the judgment debtor to substantiate his claiiQ as shebait in. a Civil 
Court — In re CfiuJrnpt I Singft 5 C L R aoo Tl e Magistrate cannot 
Ignore the decree of the Civil Court on the ground that that Court had no 
jurisdiction over the property The Magistrate cannot go behind the de* 
t;ision of the Civil Court m the matter and cannot ignore the decree even 
though the Court passing it had no jurisdiction over the land It is not 
for the Magistrate to question the validity of a decree that has not been set 
aside by a competent Court — Ahloy Mondal v fiartt Jiai 27 C W N 
267 TuJdKx V I?i&» Umaiul 5 P L T 535 A I P 1923 Pat 765 Where 
1 decree holder has obtained delivery of possession under O 21 rule 35 
C P Code in execution of hi$ decree the judgment debtor is precluded 
from raising the question and a hlagistrate acts illegally in starting a case 
undersec i45oftfieCnm Pro Codeandionot upholding the Civil Courts 
decree and the delivery of possession given by that Court— 'Brfari v Jfani 
Bhuhanetwari 5P L J lot \\here the Cix 1 Court decre»* has defined 
the boundanes of a jalhar right the Magistrate m mstitutii g proceedings 
under this section o ight to follow that decree and not to attemp*^ an ex 
planation of it— 6 C W N 161 Where one of the parties to a d sputc 
regarding the land has been actually put in possess on of the same by a 
Civil Court as a result of svle under it« decree it is the duty of a Criminal 
Court to upl old the status of that party as estal lished by the Civil Court— 
7C W N 118 Wl ere a decree has been passed regarding the sihole or 
any portion of a disputed land it is the duty of the Magistrate to maintain 
the decree an1 he cannot institute proceedings undet this section regardint, 
the lands covered by it — 16 W R 24 24 W R 17 

Where a d spate between the parties had been terminated by gn order 
under the provisions of secs 40 and 41 of the Bengal Survey Act and 
there had also been an entry m the Record of Rights in accordance with 
that order the Magistrate ^ould in determining the question of posses 
Sion between tbe parties m a proceeding under this section presume that 
the possession of the land was with tbe person who had title as determined 
by the decision under the Suncy Act and which t tie was further to be 
presumed from the entry in the Record of Rights— Pru/wf/ii v Hoddwg 
2J C W N 1039 26 C L. J 39 18 Cr 1. J 98S An order under sec 
41 OftheBengalSurvey Act has the «ame effect as the decree of a Civil Court 
and must be maintamed by a Magistrate acting under this section — 5ri 
nalAv Pravat Chandra i8Cr L J 301 (Cal) A summary decision under 
tbe Land Registration Act is entitled to the same respect as a Civil Court 
decree on the question of possession in a proceeding under this section— 
Aujisnss Pamxd} tP L T 501 at Cr t, J 735 Batu LaJ v ifana 
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ger, Bettia Estate, 1 P L T 588 21 Cr L J 783 But if In the land regis* 
tration proceedings there was no adjudication of possession by the Revenue 
Courts, aud they refused to register the name of a particular party the Magis 
trate in a proceeding under this section is bound to determine as to which 
of the parties is in actual and physical possession of the property in elis 
pute — Daitt Lalv Manager, Brtta Fstale i P L T 588 

If a ■Magistrate fails to decide the effect of a Civil Court decree between 
the parties on the question of possession be fails to decide an important 
issue and thereby fails to exercise junsdtction — 11 Cr L J i8| (Cal ) 
Again the Magistrate in giving effect to a decree of the Civil Court 
IS not entitled to go behind it or to put his own interpretation or con 
struction upon it — tC L R 273 AbhoyMondalv Basu Rat 27 C W 
267 Thus where in execution of a Civil Court decree m a eiiit in which 
only one of the members of a hlitakshara family was a party the whole of 
the family property was delivered over to the purchaser it was not compe 
tent to a Magistrate acting under this section to declare that the purchaser 
should be put into possession of a fractional «hare and that the shares 
of those persons who were not made parties to the suit ought not to have 
been included lo the decree — 6 C W N 841 

But every previous decree of a Civil Court or order of a Criminal Court 
IS not necessarily conclusive the evidentiary value to be attached to such 
decree or order must depend upon the circumstances of each particular 
case— 33 Cal 33 No hsrd an 1 fast rule can be lai I down to the effect 
that a Magistrate ifi a proceeding under this section must give effect to a 
pnor decision or order of a Civil or Criminal Court The Magistrate is not 
biund to maintain the decision blmdi) If he finds that after thcpa'-sing 
of the decree the possession of the party to whom po »“s ion v\ ss deliv ered 
by the Civil Court has been disturbed or that the propertv 1 ss chan];ed 
hinds he has jurisdiction to pass orders irrespective of the CmiI Court 
lecree — Parmestiar v Kailaspah iP L J i7Cr L J 360 

V Kumari 5PLTC0 ssCrLJoi hfdar Jint! \ fa’rswar 4 
P L T 248 24 Cr L J 467 Rani flora 1 v Sa inn 4 P L T 333 "j 
Cr L J 939 Soalso ilisopcntoaMigistrite to jobe’ ind the order pass 
cd in favour of a party under the Survey an 1 ’'ettlemcnt Act ard the 
Bengal Tenancy Act It is al'o open to the Magistiatc to hold that on the 
evidence the presumption arising from an entry in th“ Record of Rights 
has been rebutted— Syed SaicA Ram \ Sachtndra 37 C L J 12S 24 Cr 
L J 5G9 

439. In order that the decree of the Civil Court may l>e bmdiug c 
the Magistrate, three things are necessary namely — 

(1) Firif tkedecree mustbe recent — ^Itisthe duty of the Mi 
to maintain the rights of the parties when such nghts have been dec 
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by a competent Court within a time nol remote from that of his taking 
proce“dii gs under this section — 36 CaJ 625 Pratap v Suvdarbtms 24 Cr 
^ J '’79 3P L T 6'’8 Parameslwar v Katla^palt, i P L J 336, 
Kedarnaihv Jaleswar 4P L T 248 Rambaranv Vagina 4P LT 333 
Thus itisth^duty of the Magistrate to have found possession in accordance 
with the decree of th* Civil Court when a party had been put into 
possession by that Cour* eigU days prior to the institution of proceedings 
under this section — 32 Cal 796 or within three months or so — ^9 Cal 
2o3 6 C tv N 38 Dtirganand v Htranatid -’5 Cr L J 8S (Pat ) 

But if the decree of the Civil Court is not recent but several years old 
it would be unsafe to act on that documentary evidence alone — 6 \V R 79 
A decree which is 23 years old is not conclusive as to the question of pos 
session because it is not absolutely impossible that the party who obtained 
the decree 23 years ago should have been subsequently dispo*sessed — 
8 C \V N 719 So also with the case of a decree 17 years o!d->-33 Cal 
33 Even a decree four years old is not sufficiently conclusive and the 
Magistrate in disregarding that decree would not be acting witl out juns 
diction— XI C W N ccx 

(2) Seeendtj the decree must have been passed between the same 
parties A decree passed erparfe under which only symbolical possession 
wasdeliveredor one whichunsnot infer parfesisnot binding on a cnminal 
court in proc“edinj,s under this section — Promoda v Klftra 23 Cr L J 
XX04 (Cal) iiulv Sruath 23 C \\ N 982 2oCr L J 8^0 

(3) Thirdly V-t decret or ord r of the Court » ust gue possession —Pos 
session must have been gi>en to one of the parties either by the decree 
itself or by an order of the Court in c'cecution of the decree (e g to an auc 
tion purchaser) 

^Vhe^e the Civil Court deals only with the question of proprielorsh p 
of land the decree of such Court wiU not bar a Magistrate fiom deciding 
the question of fosse sion under this section — 2 A L J 274 So also 
where the suit in which the decree was passed was merely one for damages 
In which the determination of title was incidentally necessary but the 
suit was neither for possession nor for declaration of title the decree in such 
suit was not conc’usive as to possession and the Magistrate was competent 
to take qcQccftdm^s. under ttus section— 16 M L J .53 So also where 
the question of possession was raised by the parties but was neither 
fought out between them nor decided by the Court the decree would not 
bar a proceeding under this section — Annasuamy v Muthu Kumara 
15 Cr. L J 663 (Mad) 

There must be actual delivery of possession under the decree of order 
of the Cml Court Where merely the sale was confirmed and the sale 
certificate issued but there was no delivery of possession actual or s>m 
bolical to the petitioners their rights were not protected from proceedings 
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under this section — 31 Mad 416 possession given to the pur< 

chaser would raise the presumption that the purchaser had possession, 
although It may be that slight evidence would suffice to rebut that pre- 
sumption — 14 Cal 169 

Where an order (of a Crimmal Court) under section 522 of this Ccnle 
was passed, directing restoration of immoveable property, but possession 
as a fact was never dehvered tn the petitioners such infructuous order 
would not bar the junsdiction of the Magistrate in taking proceedings 
under this section in respect of the same property — Probhat v. Prosanna, 
18 C W N io<!8 15 Cr L J 700 

Effect of pretitous decree on Hurd party — Where in a proceeding under 
this section, it appeared that the first party had previously brought a 
suit for rent against some persons (tenants) not parties to the proceeding 
and purchased the disputed properties at a sale held in execution of an 
t* parte decree obtained therein, and had been put m possession without 
the knowledge of the second party, and the Magistrate found that the rent 
suit brought by the landlord against the tenants m possession was not 
a bona fide one and declared the second party to be in possession of the dis> 
putedland.itwasheld thatuederthe circumstances of the case the order 
of the Magistrate was not erroneous and was not liable to be set aside, 
A previous decree of the Civil Court relating to the proceedings in dispute 
maythrowlightupontheevidenceoDthemattcr, but the evidentiary value 
to be attached to such a piece of evidence must depend upon the particular 
circumstances of the individual case J>ecrces of Courts so far as third 
parties arc concerned may have different value lu different cases Where 
for instance there has been 'v real contest between the parties to a suit, and 
upon an adjuiKation regarding title ot posaession a party has been awarded 
a decree and has been put in po^ession in execution of such a decree, it would 
be conclusive upon any person even though he was not a partj to the decree. 
But Money deftees followed ly sale of property would stand on a different 
footing In these cases the sale in execution only passes the right, title 
and interest of the judgment debtor consequently there is no adjudica- 
tion regarding ti//# to property, and therefore it is not conclusive upon 
a third party as rc£.ards possession or title— /fix/ v Srinath, 23 C, W. N, 
982 30 C L J. 123 20 Cr L J 8to. 

In estimating the value of delivery of possession against third parties 
It is also matcnal to see what IS the true nature of the possession said to 
have been delivered— v Snrutth, 23 C W N 9S2 

440. Effect of possession given by Criminal Courts — In procee- 
dings under sec 143 the Slagistratc* have aivvaj-s upheld the possession 
given by Ci\il Courts But possession given bj Criminal Courts cannot 
be treated in the Same manner tn which possession gi\ en by the Civ il Courts 
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IS treated in cases under tins section—* C L J 147 A Magistrate does 
not act without jurisdiction merely because he does not accept the deci 
sion in a previous case of noting as to possession — Bhutan v Kumat* 5 
P L T 69 25 Cr I, J 95T 

441 Suit for damages for improper proceedings — ^WTiere proceedings 
are initiated under this section by a party who is eventually unsuccessful 
It is not open to the successful party to sue for damages The damages 
in such a case are remote and are sufficiently compensated by any order 
for costs that might be made in the proceedings — Bam Das v Md Faqtr 
20 A L J 205 AIR 1922 All 143 

442 Effect of order under this action on a subsequent civil suit — 
An order under tl is ««tion docs not decide any question of title There 
fore where a case under section 145 was compromised by the parties and 
the Magistrate passed an order in terms of that compromise it was held 
that the order simply settled the question of possession but did not deter 
mine the question of title and the parties were not therefore precluded 
by the order from having recourse to the Civil Court for the detemunation 
of that question— Go/f Dai v Madho Lai 45 All 162 20 A L J 932 

Limitation for subsequent civil suit —See Art 7 of the Indian Liisi 
tatioa Act 

443 Striking off proceedings — ^\\berc proceedings under this 
section have once been started the Magistrate has no jurisdiction to strike 
them off He must pass an order either under subsection (3) or (6) of sec 
145 or under sec 14&— Tr fofAaw v Jogeswar 2oCr L J 464 (Fat) Sastei 
V Natlunt 6 P L T 258 2O Cr L J 105 

444 Fresh proceedings — When an order under clause (6) has 
been passed the proceedings terminate and a Magistrate cannot institute 
fresh proceedings so long as such order is in force — SadhH v Mohammad 
Ah X5C W N 568 i2Cr L J 32 When a final order has been passed 
and one of the parties bos been declared to be m possession the order of 
the Magistrate is binding on all the parties and the unsuccessful party 
cannot be allowed to disturb the possession of the other party without 
having recourse to a civil suit It iqnot proper for a Alagistrate to initiate- 
fresh proceedings at his instance— < 4 riin Sardar v Kara Sundar, 27 C W 
b. 17Z 24 Cr L J 97 Dut where the parties compromised and filed 
a petition of compromi e and, according to the terms thereof the Magis* 
trate ordered the land to be in the possession of both sides as stated in 
the petition of compromise such an order was one fallmg under clause 
(5) showing that no dispute existed and not an order under clause (6) and 
the Magistrate could therefore institute fresh proceedings — Sadhu v Maha 
mmad Ah, 15 C W N 568 taCr L J 32 
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^Vhen A party has bceii declared to be in possession as a result of pro- 
ceedings under section 145 fresh proceedings under the same section 
cannot be started against him unless it can be shown that the previous 
Order has been duly vacated or possession has been amicably surrendered. 
But subsequent proceeding can be started and fresh order made in respect 
of properties other than the one comprised in the first order — Bajtl Lai 
V Harahh Stngh, i P L T 557 21 Cr L J 753 

During pendency of High Court rule — Dunng the pendency of a 
rule issued upon the Di'tnct Magistrate to show cau^e why his order under 
Sec 145 should not be set aside it is irregular and highly improper for a 
Subordmate Magistrate to institute fresh proceedings as the proceedings in 
the Lower Court with reference to the matter in dispute must be consider- 
ed to have been stayed When a rule is issued by the High Court on the 
District Magistrate staying further proceedings, all Subordinate Magistrates 
are bound by it, and would not be justified in instituting fresh pro- 
ceedings dunng the pendency of the rule — 4 C L J 418 

Fresh maUrials —When an order striking off proceedings under thU 
Section IS passed, its effect 14 to destroy the proceedings and anything 
done thereafter under this section must start afresh upon fresh materials, 
and not stand upon the basis of the earlier proceedings — so Cal 867 , 6 
C W N Q23 AAnii v Darbari 3 P L T 367 33 Cr L J 481 , Gkulam 
Md V Crown 3 Lab 401 

Power of High Court —The High Court cannot direct the revival of 
proceedings under sec 145 when they have been staj ed by thk Magistrate 
—30 Cal XI3 

445 Further Iniuiry —Sec 437 (now 436) allows a further inquiry 
into a complaint which means under sec 4 (A) a complaint o£ an 'offence* , 
and since sec 145 1$ rot directed to any offence at all cec 43O does not 
authorise a District Magistrate or Sessions Judge to order a further inquiry 
into a case under sec 145—30 Cal 729 

446 Review — Theic is no authontv for liotding that a Magistrate 
can review a final order passed by himself under this section— 35 Cal 350 , 
16 O C 192 

447 Revision — Under sub-section (3) of scebon 435 before it wak 
omitted by the Amendment Act of 1923 proceedings under this Chapter 
were not liable to reM'ion by any Court whether bj the High Court or 
by the Sessions Judge or by the District Magistrate so that the High 
Court in the exercise 0/ its revisJoual jnnsdietjon under section 439 of tbis 
Code was not competent to revise an order passed under this Chapter— 
37 Col 892, 25 Bom 179 A'nwaf Auiy \ Udanarira 36 Mad 275; 
Pnfaiii \ Rat/ina 36 M L J 3oS Arishuappay l/mietu 5 L \\ 165;"^ 

\ Suppafu 1914 M M N. 79 j .0 AH 144 31 All 150; 
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IS treated ia cases under thvs secbon— i C L J 147 A Magistrate does 
not act without junsdiction merely because he does not accept the deci 
Sion in a previous case of noting as to possession — Bhutan v Human 5 
P L T 69 25 Cr L J 951 

441. Suit for damages for improper proceedings — Where proceedings 
arc initiated under this section by a party who 13 eventually unsuccessful 
it IS not open to the succesofnl party to sue for damages The damages 
in such a case are remote and are sufficicutly compensated by any order 
for costs that might be made in the proceedings — Ram Das v jl/<f Fafir, 
20 A L J 205 A I It 1922 All T43 

442 Effect of order under this s£j:tion on a subsequent civil suit — 
An order under this section docs not decide any question of title There 
fore where a case under section 145 was compromised by the parties and 
the Magistrate passed an order 10 terms of that compromise it was held 
that the order simply settled the question of possession but did not deter 
mine the question of title and the parties were not therefore precluded 
by the order from having recourse to the Civil Court for the determination 
of that question — Das v Madho Lai 45 All 162 20 A L J 93 ^ 

Limitation for subsequent civil suit —See Art 7 of the Indian 
tatiOQ Act 

443 Striking off proceedings —Where proceedings under this 
section have once been started the Magistrate has no junsdiction to «trike 
them off He must pass an order either under subsection (5) or (6) of sec 
t45 or under sec S46— Tnforfian v Jogrstuar loCr L J 464 (Pat) Sastee 
V Nathum 6 P L T 258 2O Cr L J 103 

444 Fresh proceedings — \\'hcn an order under clause (6) has 
been passed the proceedings terminate and a Magistrate cannot institute 
fresh proceedings so long as such order is in force — Sadhu v Mohammad 
Alt 15C W N 568 i2Cr 1 . J 32 ^Vben a final order has been passed 
and one of the parties has been declared to be m possession tbe order of 
the Slagistrate is binding on all the patties, and the unsuccessful party 
cannot be allowed to disturb the possession of the other party without 
having recourse to a civil suit It 14 not jiropcr for a Magutrate to initiate 
fresh proceedings at his instance— < 4 ra»i Sardar v Hara Suitdar, 27 C W 
h, 171 24 Cr L J 97 But where the parties compromised and filed 
a petition of compromise and according to the terms thereof the Magis 
trate ordered the land to be m the possession of both sides as stated in 
the petition of compromise such an onler was one falling under clause 
(5) shewing that no dispute existed and not an order under clause (6) and 
the Magistrate could therefore institute fresh proceedings — Sad! u v Moha- 
mmad Alt^isC W N 568 i2Cr L J 32 
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^Vhen -x party has been declared to be m possession as a result of pro- 
ceedings under section 145 fresh proceedings under the same section 
cannot be started against him unless it can be shown that the previous 
order has been duly vacated or possession has been amicably surrendered 
Bat subsequent proceeding can be started and fresh order made in respect 
of properties other than the one comprised in the first order — Bajtt Lai 
V Harahk Sxngh r P L T 557 ai Cr L J 753 

During pendeti y of High Court rule — During the pendency of a 
rule issued upon the District Magistrate to show cau*e why his order under 
sec 145 should not h» set aside it is irregular and highly improper for a 
Subordmatc Magistrate to institute fresh proceedings as the proceedings in 
the Lower Court with reference to the matter in dispute must be consider 
ed to have been stayed When a rule is issued by tlje High Court on the 
District Magistrate staying further proceedings all Suboidinate Magistrates 
are bound by it and ivould not be justified m instituting fresh pro 
ccedings during the pendency of the rule— 4 C L J 418 

Fresh materials —When an order striking off proceedings under this 
section IS passed its effect is to destroy the proceedings and anything 
done thereafter under this section must start afresh upon fresh matenals 
and not stand upon the basis of the earlier proceedings — 20 Cal 867 6 

C W N 923 AA«fu V Darltan 2P L T 2C7 22Cr L J 481 Ghutam 
Md V Crown 3 Lah 401 

Power of High Court —The High Court cannot direct the revival of 
proceedings under sec 14s when they have been staged by the Magistrate 
—30 Cal 1:2 

445 Further Inquiry — Sec 437 (now 436) alIo^^s a further inquiry 
into a complaint which means under sec 4 (h) a complaint of an offence 
and since sec 145 is rot directed to an) offence at all <ec 43O does not 
authorise a Distnet Mag strvtc or Sessions Judge to order a further inquiry 
into a case under sec 145-- o Cal 729 

446 Review — Theie is no autbontv for t olding that a Magistrate 
can review a final order passed by himself « nder this section — 35 Cal 350 
16 O C 192 

447 Revision — Under sub-scction (3) of section 435 before it wa^ 
omitted by the Amendment Act of 1923 proceedings under this Chapter 
were not liabfe to revmon by any Court whefiier by the High Court or 
by the Sessions Judge or by the District Magistrate so that the High 
Court in the exercise of its revissonal jnnsdict on under section 439 of this 
Code was not competent to revise an order passed under this Chapter— 

27 Cal S92 25 Bom 179 Kamat Kuly \ Udanarma 36 Mad 275 
Paf<i> I V Rsthna 26M L J oS Krtskfappa\ -llji elu 5 L. M 165, 
Va dyatatha \ Suppalu 1914 M M N " 9 o l> \11 144 31 All 150, ^ 
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Syeda v. Lnl Singh, 36 All 933 , 4 A L J 91 ; Nalhu Sam v Emp , 15 
j A Lr-J 270 , 18 A L, J 1140, i8 O C 69 , Nga Hpay v Nga Aung, U. 
B R (1917)35515 L R 50, i^'and V, Awt, 8 S L R 207; 17 C P. L 

R 133 

And in order to exerci<5c its revisional power in respect of orders passed 
under this Chapter, the High Court had to invoke the aid of sec 15 of the 
Charter Act (26 Cal 188 , 27 Cal 892 , 33 Cal 68 , 27 Cal 259 , 28 Cal 
416 , 24 All 315) or sec 107 of the Government of India Act [Nathu Sam 
V Emp, 15 A L J 270, Parameshwatt v Kailashpaii, i P L J 336; 
Thylaee v Srirangaraya, 43 M I. J 624 ; Moiram \ Mrtjan, 47 Cal 438 ; 
Alt Md. V Ptggoll 48 Cal 522) Bat tins power could be exercised only 
by the Chartered High Courts, and not by the non chartered High Courts, 
-e g , the Chief Courts and the Judicial Commissioners' Courts 

The only cases m which the High Court could exercise its powers of 
revision under this Code (sec 439) were those in which the proceedings, 
though purporting to be proceedings under this Chapter were not really 
so , as for instance where there was an initial want 0/ junsd eiton by reason 
of there being no dispute likely to cause a breach of the peace or by 
reason of the Magistrate not being a first class Afagistratc or where the 
Magistrate exceeded his jurisdiction by exercising posters not conferred by 
thi? section— 24 Bom 427 U B R (1917) 33, 35, 7 Bom L R 473, 
35 Bom 179 35 All 337 Thylaee v Srirangaraya, 43 M L J 624, 3 
OCX Udat Dhan v Ram Samujh 19 O C 136 18 Cr L J 100 

Nosr by the Amendment ^ct XVIII of 1923 sub»section (3) of section 
433 has been omitted and the effect of this amendment is to confer on the 
High Court the power of revision under this Code in respect of orders under 
this Chapter 

But though the High Court 13 in\esl"d with powers of resision, still 
Orders under this section «hould not be lightly disturbed it is only in 
very exceptional cases that the High Court will interfere — In re Lxngaraja, 
17 Cr L J 143 (Mad) , fHardeo v Sam Cbaritar 17 Cr L J 286 (Pat) 
Orders passed by a competent Magistrate are not to be lightly interfered 
with by the High Court first because the object of such orders 13 to pre- 
serve peace and secondly because the aggrieved party has his remedy by 
acivilsuit — Krishnappiery, Alamelu.sX. W 165: x8Cr L J 23 Pro 
ceedmgs under this chapter are of a special nature, and arc such that the 
Magistrates may be allowed greater bberty in carrying out those provisions 
than they are allowed in tr} ing orduary crime The provisions of this 
chapterareconcernedwithdisputcsTelattngto immoveable property which 
are likely to cause a breach of the peace, and give Magistrates power to 
deal with matters of quasi cml nature because upon the Magistracy and the 
police Is thrown the burden of xnamtauung the public peace In this 
view. It Is undesirable that such orders should be interfered svith in resision. 
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unless they are made without juiisdichon and are obviously unreasonable 
orunjust — SuiaJatmulhuv Enan 16 Cr L J 767 (Mad) Where a Magis 
trate duly empowered to act uuder this Chapter takes proper proceedings 
and passes an order the High Court has no power to revise the proceedings 
either under this Code or under section 15 of the Charter Act — 31 All 150 
or under section toy of tb» Govcmiuent of India Act — MaiAhdhart v 
Jofsan 15 A L J 576 39 All Sra Sunday Nath v Emp 40 All 364 , 
Sakhaual \ Emp 17 A L J 321 41 All 302 Thus the High Court 

as a Court of Revision cannot intcrlere with the decision of a trial Court 
on the factum of possess on so long as there is evidence in supj ort of the 
finding — Abdul Sahnr v Udha Lai S Lah L J 47 -»7 P L R 102 

The D strict Magistrate cannot himself set aside the decision of the 
lower Court passed under sec 145 he must refer the case to the High 
Court under sec 438 — E$ ruddt v Ota*uidt 26 Cr L J iiGO AIR 
1925 Cal 1234 

448 GroiJhds of interference --The High Court Im the power to 
interfere where m a proceeding under this section necessary parties were 
left out or wrong persons weie made patties — 27 Cal 892 or where the 

Magistrate refused to receive the eMdence tendered to him 29 Mad 

561 Jhengirv Daijnath 11 A L J 586 34 8iO PailaHv Gana 
pat 19 Cr L J 3''9(Pat) or where the Magistrates finding of fact as 
regards po se»s on wa petvcr>c and contrary to a ma«s of unrebutted 
evidence— jFmp v Sarju Pr sad 27 O C 290 '*5 Cr L J ioGG or where 
no order m writing such as is required by sub section fi) was recorded by 
the Magistrate — Hakatii v Raha Ram 4 Lah 66 Jvaku v Harnaman 
1917 P \\ R 28 hid Hashamv Md Jlamt jo Cr L. J i-j, 1907 
A W N 49 Dudhany. RamRaHaRfal 19I3 P L R 169 i6Cr L J 
628 or where no copy of the prcbrainary order was served upon the 
parties or published in the manner laid do vn — Dudha tv 2 an Rakha 
— 1915 P L R 169 lOCr I J 6 8 33 C1I 6'^ or wherethe Magistrate 
adop*pd note of the procedure requued under tins section and passed 
an order without any reference thereto — Dntan C/n>rf v Rmp 1S99 
P R 2 Dhant Ram v Rhola Rath 1902 P R 23 Ibdulla \ Cunda 
1907 P R 7 1915 P L R 169 Tara Chat dv Rehan 1916 P R, 22 

i8Cr I J 36 or where theordrroftbe Magistrate was far too wide of the 

mark and opposed to law and justice — 1912 P R 33 or where the Ma 
gi trsto refused to issue process for th«“ attendsnee of material witnesses— 
30 Cal 50S (Mo'^c) or where no opportuuity was giv en by the Magistrate 
to the applicant to produce his evidence — -• C I- J S(,n or where the 
Migistra*^© discarded t le evidence altogether and based his decision merely 
upon his local intjuirv — 10 C \\ N i 3 i or where the proceedmgs were 
initiated b> the Magistrate on a vague Police report — ii C M h i9S,or 
where the Magistrate declared pos cssion with a part> who had Ion" beto 
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out of po'‘scssion — Shanharv THaye^ 40 Cr t. J 445 (Nig), or where 
the Magistrate pissed in order 10 revert of a property which was not in 
dispute and declared the properly to he in the possession of a person who 
was not a party to the proceedings — Radkamohan v Natmi'ddi 19 Cr 
L J 653 fCal) 

449 What the High Court can do m revision — ^The High Court, 
in the exercise of its power of revision is competent to consider the whole 
evidence — Reid \ Richardson 14 Cal 361 ind to find out whether there 
was evidence on which the Magistrate colM come to the conclusion winch 
he arrived at — 14 Cal 169 and can pass the pioper order winch the I^iwer 
Court ought to have made Thus whe'e it is difficult to come to a conclu 
sion e.5 to the fact of possession the wise and proper course is to pass an 
order of attachment under section 146 and if 111 such a case the Magistrate 
has passed an order un ler se^ 145 the High Court in revision can altei the 
order under sec 143 into one under see 146 of the Code— ^ei<# v Richard 
•sen, 14 Cal 361 33 Cal 397 Satyendra v Rrishiodheiie 20 C M Jf 
1014 xS Cr L J So The High Court 10 revuion can alter au order of the 
Magistrate under sec 145 into an order under sec 147— /n« Afisarsattg 
4860m 513(515) The High Court has Inherent po ver to give directioos 
ks to the disposal of property which was attached and has been dealt with 
by a subordinate Magistrate in the course of proceedings instituted with* 
out jurisdiction under this section— ih Muhamnai v Piggott, 48 Cal. 
523 ^(P 6) 33C L J 2?o 23 Cr L J 313 

Costs ill ffvisteii —See note 47S under sec 148 


146 (i) If the Dl'tgistratc decides that norc of the parties 

. was then in sucli possession, or is unable 

Power to attach iq satisfy lutnsclf is to which of them was 
subject 0 ispute posses=ion of the subject of 

dispute, he maj attach it until a compctint Court Ins determined 
the rights of the parties thejeto, or the person entitled to pos- 
session thereof, 

Provided that the Dislnci Mastslrate or the Masistrate uho 
has attached the subject of dispute may nithdrau. the attachment 
at any time tf he is satisfied that there ts no longer any likelihood 
of a breach of the peace in regard to the subject of dispute 

(2) When t)ic Magistrate attaches the subject of dispute, 
be may, if he thinhs fit, and tf no receticr of the property, the 
subject matter in dispufi., has bicn appointed by any Call Court, 
apiiomt a rccci'cr thereof, who, bubjtct to the control of the 
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Magistrate, shall ha\e all the powcfb of a receiier appointed 
under the Code of Ci\ il Procedure 

Protided that in the eient of a recencr of the propel^ the sub 
ject matter tn dispute being subsequently appointed by any Civil 
Court possession shall he made over to him by the receiver appointed'^ 
by the Magistrate uho shall thereupon he discharged 

Change — The tno prmtsos and tlic itaiicisccl words in subsection 
(2) have been added by sec 29 of the Cnnunal Procedure Code Amend 
ment Act (XVIir of Tor reasons see below 

450 Conditions precedent — lu order to give jurisdiction for an 
order under sec 146 P la necessary that there should be jurisdiction over 
the proceedings under sec 145 which a{,ai pre supposes a dispute like 
1> to cause a I reach of the peace If there was no dispute concerning any 
land there would be no jurisdiction of a Magistrate to proceed under secs 
X45 and n^^Baltam v Lai Bahu 19 Cr L J 105 (Pat) Sec 146 is a 
continuation of see 1 15 and therefore tic initiation of proceedings under 
sec 14s IS preliminary to an order under sec 146 Mterc the record showed 
that the Magistrate trade an order under this section without following 
the procedure prescribed b> sec 145 and without making an order in 
writing and that there \ as oo'hing to show that a dispute likely to cause 
a breach of the peace cMsted the attachment was set aside by the High 
Ccvit— 4 zttuddui \ Fwp 2 \ L J 1 19 

The legality of an order under see 146 depends upon its having been 
preceded by legal proceedin'^ ued^r see 145 and where the whole pro- 
ceedings under sec 143 are illegal (r g by reason of the Magistrate s failure 
to comply with the requirements of lausc 4 of sec 145) an order trade 
in the case under see 146 cannot stand on a better footing — Subbatanm 
V Many-! PilUi 16 M L T 5 15 Cr L J 5^9 

451 Magistrate s duty to make 11 quiry and take evidence — It is 
the duty of the Msgistratc bMorc taking proceedngs under this section 
to take evidence and make loquijy (sec clause 4 of sec 1 43) m order to 
ascertain if possible who was in possession — PnrjifraHi \ Shvajatan 3 
P L. T 434 23 Cr L J 277 I C I R 86 \n order passed under this 
scctvau'xvt'h.wtc'cattvvij.uv^ w-ltmcfeses aWwigh 9 niitwlacr wt kbtm Tvere 
present in Court is invilid — \alk \ RamlnkoTe 35 C L J 29: 

23 Cr L J 688 Unless and until a Magistrate has made th" inquiry 
contemplated by sec 145 that is to sav, unless he has received and 
considered ihe tttd nc produced by the parlies the Afagistrate has no 
jurisdiction to proceed under sec 146 — lnayatuUa\ imanat 1 O L. J, 
242 ts Cr L. J 470 hhedat \ Hussoinf .PL T 13 Anti 4 ia v 
Wax doll C3 C \\ N 910 Mhcnscc 140(1) j'ea » of the Magutra 
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being enable to satisfy lumself as to whicli of the parties was lu actual 
possession, jt ronlcraplates that the Magistrate has considered the evidence 
fairly and judicially for the purpose of arriving at a decision — Khedan 
V. Htissaini, 2PL.T15 aaCrLJ 323 ^Vbere a Magistrate in a 
proceeding under sec 145 made an order under sec. 146 on the ground 
that it was doubtful which of the parties iv?« in actual possession, inthout 
judicially considering the important documentary evidence of possession 
placed before him, it n as held that the order must be set aside and the ca«c 
re heard bv another AIagistrate-^- 4 fni>jca v n'aiedth, 23 C \V N 910: 
20 Cr L J 342 

\\’hcrc the Afagistrate did not make the slightest attempt to satisfy 
hmself as to the factum of possession, and attached the land without 
taking any evidence and makinganj lo^al inquirj — Shco Balak v Bhag- 
ir3f.40Ca} 103 16 C W V ioj>;, or where the order of attachment was 
passed without etam ning the witnesses cited by the petitioner — 2 t\eir 
tio. or where the Magistrate discarded and rejected practically etery 
piece of evidence that might base led to a correct findingas to posse 5 $ion->- 
26C L J 39 or where the Magistrate omitted to receive the evidence 
produced by a party and passed bis order merely on a coo«ideratiOD of 
the smtten statements of the parties— 34 Cai 540, his order was without 
junsdiction So aI«o, where m a proceeding under 'CC 143, the parties 
appeared on the day of beanog but did not file any written statement 
nor produced any eMdeoce, and the Magistrate without grunting tune 
to the parties for the production of eiidcoce or for filing written statements, 
found It impossible to come to a vonclusion as to the fact of possession 
and passed an order under thi> section, the onicr was made without juris- 
diction and therefore io>3hd— ir C \' N Sq 6 But where the parties 
failed ro adduce csidcnce csen though suffcient time was allowed to 
them to do so, the Magistrate could proceed under this section — 14 
C. W. N. 80, 

But it IS not incumbent on the 3 Iagistratc to make a local tm-ezhgahon 
as contemplated by sec. 148 A Magistrate who attaches the property 
without such an investigation does not commit an error in procedure — 
Upendra v Prazanna, 20 Cr E J. 17 (Cal). 

Effett oj puor decree of Cvvtl Court .—WlaTG the petitioner had been 
put into possession of certain lands in etccution of a decree obfiined by 
him in a Civil Court establishing his nght to them, the ilagistrate was 
not competent to attach the lands nnder section 146 It was his duty 
to have found possession in accordance vvith the decree — ^32 Cal 796 See 
Note 438 under section 143 

452, Inability to decide the fact of possession — The doubt upon 
which a Magistrate can act under this cection must be the result 0! his 
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inability to determine the question of possession upon the evidence offered 
by both parties and not a doubt m Ins mind entertained without reccivinR 
evidence and without inquiry — 1 C L R 273 Kh'Jan v llussaim 2 
P L T 15 Skeobalahv Dhagttat 40 Cal log Antlicav Uaeednli 23 
C W N 910 The Magistrate ssould not be justified in sajing that 
I* was not possible to ascertain who svas in poss ssion and in attaching 
the property merely because the parties did not appear He ought to 
have made some inquiry into the question of possession^ — Parasuram \ 
Shibjalan 3 P L T 434 In order to show the Magistrates inability 
to decide the question of possession he ought to discuss the evidence in the 
case and give reasons foi his inability — Khedan v Hussatm 2 P L T 
13 ^Vhere the order under this section did not show that it ivas not possi 
ble on th- evidence to decide as to the fact of possession but would 
rather seem to indicate that the Magistrate could not or would not decide 
whether the witnesses on cither side avere to be believed the order was set 
aside This section is not meant to relieve the Magistrate from the duty 
of deciding the case on the merits but allows an order of attachment to 
be made only when it is not possible to decide which party i» in possession— 
^^eelameganv Mooroegappa 2\Veiiiio Mag strate should be extreme* 
ly reluctant to attach the property in dispute Id cases where the land is 
jungle or waste it s qu te possible that the Magistrate may be iinallc 
to satisfy himself as to the possession of the parties But where the land 
IS admittedly subject to cultivation year hv year and season by season 
the Ma(,u^rare will b o ly admitting has own weakness if he states that 
he canno* come to a decision It is hu duty to collect information md 
•ift t and decide the f?ct of possession— ffdw Dalai a Pang Daladur 
gP L T *89 25 Cr L J 1295 AIR 1924 Pat 804 The Magistiate 
ought to make a rcasoaable effo t to decide the question as to possession 
and ought not to attach the property so long as it is possible for him to 
decide which of the contesting parties was really in possession of the pro- 
perty and if he can decide that question in favour of <ne of the parties 
he shoul I give effect to that derision bv passing an order urder section 
145(6) — TFdyrrHfv Shobrili 4P L T 441 •’4 Cr L J 7^4 

Nature of possession —In a dispute between the wife of a lunatic 
and the manager of his estate as to the possession of certain property there 
was tin dnabt that the wife was in actual possession of th" property but 
the only doubt existei as to the nature of the possession that is whether 
her possession was on her own behalf or on behalf of her lunatic husband 
it was held that such a doubt as to the nature of tbe possession would not 
justify a Magistrate in taking action under this sect on — 3 C I R 04 
Portion of sjbjeel of disput* — Wh»re there is a dispute as regards 
the possession of n fishery extending over several rtules in length and 
the Magistrate is unable to satisfy him elf as to the possession of the whJe 
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length m question he shonH ascertain so far as he can the possession of 
some portion or portions tl ercof As regards the portion as to which he 
is able to say that so and so is in possession he should proceed under section 
145 and only as to the remainder should he proceed under section 14&— 
Upendra\ Prasanna 20 Cr L J 17 (Cal) 

Biyhts 0/ pari ts — The 'Magistrate can attach property only when 
he decides that none of the parties is in possrsvon or when he cannot 
satisfy him elf as to nhich of the parties is in possession hut li'* cannot 
take action under this section merely because lie is unable to satisfy him 
self as to which of the parties is ettlilled to posscssior or has a right to the 
property Inability to decide the right to the property cannot justify an 
order of attachment of tl c property — In re Soiniialh 6 Bom L R 723 

‘Then — 1 e at the date of the prcltminarj order passed under section 
145 (i) See notes under section 145 (4) 

453 When attachment can be made — MTien it is difficult for 
oMagislratetr^ing ac*i.seundCTsectiotii45tocoTne to a tonclusion as to 
the fact of possession the wise and proper course to be adopted is to pass 
an order of attachment under this section and not to pass any order under 
eec 145— Reid V Piehrrdsci 14 Cal 361 To entitle a Magistrate to make 
nn order of attachment he must cither decide that none of the parties are 
in actual possession or that he is unable to satisfy himself as to which of 
them is in possession — P.otfHPam\ Empercr 15 4 I J 270 18 Cr L 
J 557 This section was intendtl to applj to a case in wl icli on the cvi 
dence before him a Magistrate coni 1 not find possession w ith either of the 
parties — Jivaniiv htidiUlon 27 Cal 785 

hVhere the Vagistrite finds neilher the first party nor the second 
party in possession but fin’s that actual possession is wath a stranger 
who docs not claim a right to be m possession tl t Magistrate «hontd pro 
cccd to attach the property — Dlagi9,tH\ Imp •>0 Cr L J 215 (Cal) 

When both parties arc in possession of the disputed property no order 
under this section canboroade — Md hoolayappa v Shaih Abdul Khadtr 
27 M. L J 169 15 Cr L J 572 Where the Magistrate found that both 
parties were at the time of the order collecting rents from the raiyats this 
amounted to a finding that bdh parties svere m possession and conse* 
Qucntly the Jlagistritc had no ^nrisdiction to order attachment under 
this section — Hajendra v Matovud Arzumand 9 C M N 8S7 

454 Order of Attachment — ^An order under this section cannot 
be made in the absence of the parties or ex parte the proper course is to 
pass the order in the presence of both parties — Luchmte \ Dhiist 19 Cr 
L J 225 (Pit) 

A Magistrate in passing au order under this section must gi\c reasons 
for making the order — h/itdan v //usroiMi, 2 P L T 13 But no hard 



Sec 146 J the code or cbimiwe pRocrourr 


351 


and fast rule can be laid down as to when the High Court will interfere with 
the judgment of a Magistrate under this Section on the ground that the 
order is bnef and does not state reasons at length If the High Court is 
satisfied that the Magistrate has given full consideration to the evidence 
on the record it will not interfere merely on the grouad that the order 
is a bnef one — A’anai \ II)der Ah 37 C L, J 1-7 -'4 Cr L J 575 
Signature of Magistrate — ^Whcrc in a proceeding under this section 
the Magistrate initialled the order instead of Signing it it was held to be 
a mere irregulants not affecting the order — i” C L It 2’i 

4S5 What property can be attached — In order that an order might 
be passed under sec 145 or 146 the subject matter of the dispute must be 
clearly determined — ri C W N 198 

The ‘subject of dispute referred to in secs 145 and 146 must be read 
as referring to the whole or to any component part or parts of the property 
in dispute H the component part in respect of which the dispute exists 
is distinct and separable from the rest the Magistrate is not bound to attach 
the whole property but ma> attach that part onlj If boweser the sub* 
jecl matter in dispute is indivisible and must be dealt with as n whole it 
must be dealt with in such a wav as to make in regard to it one order under 
this section — 3C M Is 710 <ec also Cal "97 cited in Note 4'’7 under 
sec 145 

Where the dispute is as regards a narrow strip of land at present 
occupied by a hedge forming the boundary of contiguous lands belonging 
to the rivil di putants tie Magistrate should instead of attaching the 
land come to a decision on the c\ dence submitted to him with reference 
to th® point of pos»e«sion -4 M R 

Temple — To attach a temple does not necessarily mean that the 
temple must be closed altogether \Vhen third parties or the general 
community are interested in it It is tie duty of the Afagistrate wIen 
assuming charge of it in order to preserse the public peace to make the 
best arrangements possible to preserve the ngl ts of such thir I parties or 
the public and to have the fnja of the temple performed — Sundart s 
Vallinayala 2 Weir iio In re 3 Meir tia 

Crops — ^Thc Magistrate ha® no junsdiction to attach crops cut and 
stored the word 'crops occurring in sec 145 ref“rs to standing crops alone 
—30 Cal 110 

la a oisputc between tl c rival landlords as to the possession of land, 
the Magistrate is not competent to attach the crops on the land belonging 
to the tenants — Dcnontont v Matafar l/i 5 C \\ N 105 

Moveables — The Magistrate ordenng attachment of immoveable 
propertv can take charge of all moveabl s found inside ‘he immoveable ^ 
propertj although he cannot attach the moveable nropertv by itself under 
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this section Therefore where tb* Magistrate attarhed a tmtik and took 
charge of all the cattle that were found hy him in the vmlh at the time of 
attachment it was held that the Magistrate acted legally — Mahant Bha- 
rat v Bant Ckarttar r P I J 3^6 iSCr L J 

CuUtvahon of alltehed land — A person who cultivates irrmovciblc 
property which has been attached fcy a Magistrate under this section 
commits the offence of criminal trespass and he is liable to be punished 
under sec 447 I P C — 8M L J ■►53 Ko suit for damages for the loss 
of profits resulting frem the non cultnation of land owing to an attach* 
meat under this section lies against any party — 6 Mad 426 

456 Powers of Magistrate — \ Magistrate attaching a property under 
this section has the power to make any order rcganhng the management 
of the property The High Court will not interfere with such order — -9 Cal 
3F2 He enn Icnse the land attached — 17 V. R jS or after canreUmg a 
lease already granted can grant a fresh lease— •’9 Cal 3^2 

A Magistrate passing an order under this section is entitled to refuse 
to Iiand 0^ er the value of the produce of the propert} to any of the parties 
to the dispute but he has no power to treat th^ profits as derrltct and as 
the propert) of the Goicrnraent— IfoAnr ? ngS v Crown xon P L I? 
183 I* Cr L J }03 

A Magistrate attaching a property tinder tl is section cannot hand 
01 er possession of the propertj to one of the contending parties on failure 
of tbeother toirstitiitc a«tiit for possession in the Civil Court— /?a»f Kumar 
V Thahur 0 /ha 3P I T 0|3 3 Cr I J i<>2 

457 Possession by ^^aglstrate — When a A'agistrate att-ches lands 
under this section, the po«<es«ion of the Magistrate must be taken to be a 
possession on bchilf of such of the nial parties as might establish a right 
to possession bj a cml suit— 32 Cal WjO That is the Magistrates pos 
session is uot ad\ erse to the true owner The legal pos'^ession of the 
property is said to be in the true owner dunng the period nf attachment 
— Baja of Venf’oUi’ln v Itakapalh aC Mad 410 49 Cal 544 za C L 
J 383,20 c W V 481 Sara! Chandra V Jitbhabah 34 C L J 302 

458 Decision of a competent Court — ^The attachment is to continue 

Aas-iiWbinTfnwrf Abrp’Crfr'y s.td AVen?* 

fore it IS the dutj of a ^lagistratc to withdraw the attachment and release 
the prop“rtj as soon ns it is brooght to his notice that a competent Court 
has dctermired the rights of the parties or of the person cntitlwl to posses 
Slon — Vaharaja of Venkalagfrt v Srimtosa 17 ^r L T 392 16 Cr I- J 
4S1 The AIigi$tri*e is bound to abide bv the sjbsoijaent decision of a 
competert Ciiil Court and to withdraw the attachment, even thongh the 
suit in the Civil Cou^t ivas not tnter p tries (as for instance where the suit 
was instituted by a third party and the first parts and some members of 
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the second party we-e not made parties to it) — 4 sesh Kuinay v Kishon 
^Johan 39C L J 353 -'5 Cr L J 937 The f..ct that an appeal has been 
preferred against the decision of the Ci\il Court and is pending is no good 
reason for the Magistrate to keep the property any longer in attach-ient— 
Crour V Abdul Azu 1517 P W R 46 19 Cr L J 261 v 

Sri’Aisfiiitf, 4C All 870 22 A L J 803 Maupg TJa Z m v Maung Tta 
Gafe 7 Bur L T 293 15 Ct 1. J 500 

It IS not necessary that there should be a decree in favour of all of the 
parties to enable the Magistrate to withdraw an attachment made under 
this section and li there is an adjudKation by a Civil Court in favour of 
some at least of the parties that is sufficieat for the purpose of enabling 
the 'Magistrate to wall out of the property^ — Vtthoba v Narasinga 20 
M L T 247 4 L W 55 X7 Cr I. J 331 

A Magistrate is not entitled after the decision of the Civil Court to 
retain m his hands the profits derived from the attached property during 
the period of attachment— 893 AWN 100 

Th^ expression tonbelsnl Court means not only a Civil Court but 
includes a Survey Co lit- 37 Cal 331 

Under the Code of r83r the words were Civil Court and therefore 
it was held in 15 All 394 that this section did not authorise a Magistrate 
to pass an order of attachment in a dispute betwevn part cs aahoso rights 
would lave to b" de ermine! by a R'perue Court Put this ruling is no 
longer good law and the Magistrate can release the property attached 
ai d hand It o\er to one of the parties as soon as tl e Court has 

given a decision in favo 11 of that party— f?o«i Sri a Sri K shan 46 All 
879 (83i) 22 A L 3 803 2:)Ct L J >242 ^ ireiidra BiAriii a K E 
^5 O C 212 

Hut a mere entry in the Record Of Fights does cot amount to an adju 
dication by a competent Court of fLe rights of parties — Kutifv.ar \ Jtlen 
Ira 26 Cr L J 1055 (Cal) 

459 Persons bound by order of attacJiment — Judicial proceed 
mgs cannot bin 1 a pe son who is not a party to them A final Older under 
thissectioi cannot be made •‘gainst perso IS who -ft ere neither madeparties 
to the proceedings under see 14^ nor were rcginle-J ..s such by the 
Magistrate (though notices had been issued upon them to file wirtten 
statements and they entcic«l appearance but did nothing eLe) — 3 
C W N 329 

460 Proviso withdrawal of attachment — Me haae latioduced 

a new clause which by an amendment of section 146 wall enable a Dis* ict 
Magistrate to withdraw the attachment of property at any time when 
he IS satisfied that there is no longer any likelihood of a breach of the / 
peace —Retort of lie Joixt Committee (1922) 
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Where the pot tioner presented an application to the Magistrate pray 
log for the release of the attached house on the ground that the other 
claimant had died and that he (the petitioner) was his heir and the Magh 
trate refused tl e apphcation as no judgment of a competent Court de 
■claring the rights of parties was prod iced held that the Magistrate ou^ht 
to have granted the application and rdeased the property from attachment 
because by the death of the other claimant all livelihood of a breach of the 
peace had disappeared — I<kuskiliam\ Crown i Lah 451 This proviso 
now expre«sly provides for the case 

But the Magistrate can cancel the order of attachment under the pro 
Vise only on the ground that theie is no longer any likelihood of a breach 
of the peace He cannot cancel the attachment on any other ground 
e g on the ground that the attachment is not practicable — Jiam DuJan 
V Ajudkva 16 O C igs 14 Cr L J 605 

461 Sub section (2) — Appointment of Receiver — A tf''gistrafe is 
entitled to appoint a receiver under this sub section only after the termi 
nation of the inquiry as to possession conducted under spc 14^ (4) The 
nppointment of a receiver before the completion of the inquiry ;$ without 
jurisdiction — LaksI minara\ana v Gnanipral ata 13 Cr I J 536 (Mad) 

Tlie passing of an order of Vtachmert docs not by itself justify the 
appointment of a receiver unless on subsequent inijuiry the appoint 
ment of a receiver is found necessary — lia a Hussatf v Mehd IJoiVt 
aj O C 148 23 Cr L J 684 

A receiver appointed under this section is entitled unless some special 
circumstance is established not onl/ to the subject matter of the pro 
ceedings but also to all accretions to the oropertj and can give good title 
to a tenant unfer him — 14 C W N 681 

Proviso — We recommend the addition of a proviso to section 146 
(2) to meet the case of an ovcrlappiogappomtmcut of a receiver by the Civil 
Court — report of the Select Committee of 19*6 

462 Revision — ^By reason of the omission of sub «ectioQ (3) of sec 
tion 435 by the Criminal Procedure Code Amendment Act of 1913 orders 
passed niidcr tins section arc now liable to revision under this Code Sec 
Mote 447 under sec 145 

463 Review — An order under this section is m the nature of a judg 
ment and cannot be reviewed by the same Court — Z. kc/«» v Bkusi 19 
Cr L J 225 (Pat ) Pa; Lumar v Tbakur Ojha 3 P L T 648 Pam 
Dulare v Ajudhya 16 O C 192 see section 369 When a property L 
attached under this section the Magistrate has jnnsdiction to release 
it from attadiment but he has no jnnsdi tion to review his own 
order releasing the attached property — Dallam v Lai Dabu 19 Cr L J 
105 (Pat) I 
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147 \\hene\er any such 
Magistrate »s 
alore 

ments etc said that a dis 
pute likely to 
cause a breach of the peace exists 
con ceming the right of use of any 
land oruater (including any 
right of nay or other easement 
o\erthe same)mthin the local 
Imuts of his jurisdiction he may 
inquire mto the matter in man 
ner provided by section 145 and 
may if it appears to him that 
such right exists make an order 
permitting such thing to be 
done or directing that such 
thing shall not be done as 
the case may be until the 
person objecting to such thing 
being done or chiming that 
such thing may be done 
obtains the decision of a 
competent Court adjudging 
him to be entitled to pre\cnt 
the doing of or to do such 
thing as the case maj be 

Provided that no order sli'«H 
be passed under this section 
permitting the domg of aJij 
thmg where the nght to do 
such thing IS cacrci*c'>ble at 
all tunes of the jear unless 
such nght has been caerci'icd 
within three months neat 
before the institution of the 
inquiry or where the nght is 


147 (i) Whenever any 

D„p„la con- 

ctnag tight irate Suh dtvt 
mowWep™’ Magistrate 

petty, etc Magistrate of 

the first class is 
satisfied from a police report 
cr other information that a dis 
pute hkelj to cause a breach 
of the peace exists regarding 
any alleged right of user of anj 
land or warcr as explained 
tn section i4g sub section (2) 
(uhether such right be clamed 
as an easement or otherwise) 
within the local limits of his 
junsdiction he may make an 
order in uriting stating the 
grounds of his being so satisfied 
and reqi inng the parties eon 
cerned tn suck dispute to attend 
the Court itt Person or by 
pleader uUhin a time to be 
fixed by such Magistrate and 
to put i« uritten stalcmenis 
of their rcspeciiic claims and 
«hall thereafter inquire into 
the matter jn the manner pro 
\idcd in 'cctitn 145 and the 
proii^icns of that section shall, 
as far as may be be appltca 
able in tie case of such 
inquiry 

(2) If it appears to such 
Magistrate that such right 
exists he may make ar order 
frohbiting flfn interferrrce 
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exerciseable only at particular ittih ihe exercxse of such right 
seasons or on particiibr occa Provided that no such 
sions, unless the right Ins been order shall be made \\hcrc the 
exercised dunng the last of nght is c\era«eablc at all 
such seasons or occasions times of the jear, unless 
before such institution such nght has been e\erci«ed 

within three months next 
before the institution of the 
inquiry , or, where the nght is 
exerciseable only at particular 
seasons or on particular occa* 
sions, unless the nght has 
been exercised dunng the hst 
of such seasons or on the last 
of such occasions before such 
institution 

( 3 ) U appears to such 
Magisirait that siicli right 
does not exist he im} mahl' 
an order prohibiting 
exercise of the alleged right 

(4) An order under this 
section shall be subject to any 
subsequent decision of a Cnil 
Court of competent jurisdiction 

Change —This section has been redralted by sec 30 of the Ciimmal 
Procedure Code Amendment Act (XVIII of 1913), and the substantial 
changes Introduced by this redraftmg have been sliown by the italicised 
passages 

The principal changes are —*(0 The definition of the subject mat- 
ter in dispute has been modified so as to avoid the difflcnlties v\luch ha\ e 
been created by d-cisions raising doubts as to the applicability of the sec- 
tion to fights not resembling easements or to rights acquired by contract 
(2) the speafic reference to rights of way has been omitted as it has been 
questioned whether it mght not by implication exclude negative casements 
from the scope of this «ection , (3) the nature of the orders vhich a Magis- 
trate may pass («ce subiections a and 3) and their continuance pending 
the order of a competent Civil Court to the contraiy (see subsection 4) 
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have been clearly defined — oj Objects and Reasons (1914) 
thercords* mate an order ruTfriling respective claims” have been a 
in order to bring this section into aline with sec 14s Doubts 
been cxpres'cd as to the procedure to be followed in cases under se 
147 and we have introduced amendments here to make it clear tha 
procedure is to be that laid down Lv «-ection 145 — R’pori of the 
Committee (tg’-*) 

464 Dispute In order to eatabbsh the jurisdiction of a M 

trato to proceed under this section it is necessary that & dispute e 
between two persons concerning the right to the use of any land or wai 

22 W R 48 The dispute contemplated by this section must at any 
be some substantial dispute necessitating the interference, in some Wi 
other of the criminal authorities It would not be sufficient that 1 
should be a mere discn«sion or \erba! altercation I’ctwcen persons el 
mg nghts of the kind described There must be an actual disput 
Cal 194 See Note 393 under sec 145 

If on entering on an inquiry a Alagistrati. finds tint the rights of pa 
have been judicially ascertained b> a decree of Civil Court he should 
enter into any investigation as he cannot assume that a di pjte w 
be coctit tied on a question which has been set at re^t by a julieul dee 
on the rigjts of parti's-'tr Dom 584 

41^5 Likelihood of breach of peace — An order cannot be ps 
unler this section unless th* Mi>gi<trate is of opinion that the dispu 
hUely to cause a breach of the peace->6 M I J 103 Parashamv Gi 

23 Cr L J 344 (Nag ) In order to give lunsdiction to a A'agistrate u 
this section he must be satisfied from Police reports or other mafenals 
theri* 1 an immiccit danger of a 'read of the peace resulting froi 
dispute bet\o*n the parties con erned Wher" the mafenals before 
Magistrate did not dtscio c the f ct that there avas an imminent dacgt 
a breach of the peace arv caidci o© that 1 e migl I have tal en later 
in tl e course of the trial coull rot giachim a jurisdiction which he did 
otherwise pos ess — 23 Cal 537 But see 33 Cal 33 cited at p 293 anf 

466 Right to us* land or water —This 'cotinn ppplies to disp 
as to the right to use any laud or water aa distinct frem disputes a 
title to or possession of the land itself for which provision is made 
sec 145 — liamDuiarev Afadhja 16O C 192 14CT L J C05 

In a Madras case it was held that the words land or water nse 
this section should be taken in tleir ordmary 'ignificance without 
extended meaning given to them by section 145 — Patunijandi v I 
fiappa 17 Cr L ] 333 (Mad) In a Calcutta case also it was held 
the word land in this section did not include crop or produce as in 
145— 4/1 IfoAjiiimsi V FahiruJiim 2 C \S N into 22 Cr L. T 
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'The present ftmcn'Jmfnt h^rwever expressly lays down that those tvotds 
are to have the same meaning AS in sec 145 

Sirce this section as now aiomded 11 eludes rights claimed as an ease 
ment it therefor" applies to rights to the use of land or water belonging to 
others See also Fmp v Ganpat 4 C W N 779 The contrary view 
taken m 49 Alad 97 is no longer correct 

Ftght O toh from n hat — A dispute as regards the right to collect 
tolas (small perquisites) from a Aaf on one day every ytar is one con 
corning the rigft of ^se of any Uni within the meaning of this section — 
_ 5 <iriirv Mi^arat 21 C W N 430 24 C I J ^37 18 Cr L J X13 

Jii^hls arising oul of contract — Pnor to the present amendment of 
this «ect]on it was held that a dispute between a landlord and his tenant 
regarding the right of the latter to reconstruct a goU which had fallen 
down wa*" i ot a matter properly coming within the operation of sec 147 
The settlemcn* of such a di pute 1 ivolved issn s of right which could pro 
perly be ''etcnjiined by a Cml Court The right of use of land contempla 
ted by sec 147 was one of an entirely different descnption resembling a 
flgl t of easement and not one arising from the terms of a contract between 
landlord aud tenant— Tnip v Ganpat 4 C W N 779 Seo also Aruita 
ehtUm V Chxdamlatam 29 Vad 97 But this is no longer the law By 
reason of 11 e present amendment the rights anting out of a contract will 
aUo fall under this section See notes iirdcr Cli^rge 'ibove Before 
the present amendment the words of the section were the ri«ht of use 
of any land and water ( ncludmg any right of way or ether easement oiertbe 
«ome] The words of the present section are more geueral 

Right to use of wal’r —A Magistrate can tale action under this see 
tion if he is satisfied that a di«putf refar-^mg the right ‘o irrigate from a 
tank IS lively to cause a breach of the peace— O S C 6t Wbere it w4s 
found that the plaintiff hid t right to the flow of witcr for purposes of 
imgatio i from a certain channel passing through a village of th- defen 
dant who obstructed such flow fy erecting fcuwif it was held that the Mi 
gisfrate was competent under this section to direct the removal of tbo 
obstruction — PasupaUy NanJalaf 5 C W N 67 Dalntrv Kloiadai 
36 Cal 923 14 C W N 179 13 W R 51 

Where Chnstiirs were prevented by Hindus from the lawful exercis'* 
of their tight to take wafer from n we'l it was held that the Afagistrato 
had jurisdiction under this section to pass an order prohibiting the Hindus 
from interfering WTth the exercise of that nght— 7 /ind«# v Chrntians 
2t M I J 4*6 It Cr L J 72J 

Right to I toff aater — ^The right to let ofl water by th- natunl course 
In which it Jaj always flowed and would always flow soar topreveot 
Inundation of one s own land fsanitural nriit of evc'yland holder to the 
use and enjoj-ment of his own land AATiero the second parly erected A 
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bund on the boundary of the first pnrty s village to prevent the flow of «uch 
water the Magistrate had jansdiction to direct the xemoval of the fcunrf — 
Dou-lat\ Siia Pershad 15 C L. J ify 12 Cr L J 319 

Right to fish — There is nothing m this section which limits its ope- 
ration only to easements This section relates also to rights la the nature 
of easements for instance the nght to fisll in a tAif — PukhiMollav Hal 
way 23 Cal 55 KaU KxsHit v Amind Chunder 23 Cal 557 

Right to ferr\ — A dispute regarding right to use a ferry comes witbm 
the scone of this section — HarbuUdHv Pajrang 3C \V K 148 

Right to iah' sanial past from idol — -A right to talii, sandalwood paste 
removed from the person of the idol is not a ngl t to the use of any land 
or water within the meaning of this section and therefore this section does 
not apply to a dispute regarding such tight — 4 Bom I R 438 

Pi,ht to worship — A right to perform th* duties of a Pujan m a temple 
is pot a right to ♦ho use of my land It is the worship which is disputed 
and not the use of land Therefore, a dispute regarding such a right can 
not he the basis of d proceeding under this section —37 Cal 578 Surendra 

V SoiAi £Auji»> 52 Cal 9^9 42 C L J 127 Where themattersin dis 
pute cannot be adjudicated by a Civil Court (( ? di*putes relating to pet 
foimance of worship ard other religions ceremonies) Magistrates have no 
jurislietion to deal with those matters under sec T47 Ir such matters 
if the Magistrate apprehends tha» there will b* a breach of the peace he is 
to a-topt the procedure prescribed by Chapter VUI and to take security— 

14 Bon 25 But lahtd Musahar ^ Kunjt li Mad 323> Kader Daleha 

V l\adir Batcha 39 Mad 237 3 Bom L R 41O, Sinna^ami v Patam 
48M L J 528 adCr L J 1057 and Chdamharas ^ngoda 27 M L J 
587 igCr L J 672 a right to woTshio 10 a mo-sque or to officiate as Kan 
therein or to pprforni a puja has been held to come within the operation 
of t1 is section 

A dispute as reguds the offerings niaUc in a temple is a dispute as 
regards moveable property and therefore does not fall under this section 
— Ram'iarmv Raghanandm 38 Cal 3S7 13 C L J 445 

Right of priyaey — A right of prnacy « g a right to enter upon the 
premises of another and clo«c the windows and doors to ensure privacy 

15 not a right to prevent tl c doing of anj thing in or upon any tangible 
ttnnioveahle property witl m the meaning ot tins section The remedy 
of the person claiming such nglit is by civil suit an 1 by iniunction — In 
r« C,-'rdhandes Ratanlal 357 

Right to use IX frity is not a right to the use ol land and water and 
Is not therefore contemplated by this section — In re Shankar 15 Bora 
I R 329 14 Cr L J 400 Dot it will now fall under this section 
right of tcjv —A Magistrate is competent to order the rcni 
an obstruction to a nght of way caused bv the owner ol the land. 
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1)0 a IikeMjooJ 0/ 6 brfoch of the peace In coe««jufHCtf of gtjch oMtniC' 
tjon— ie/j/ j C. V.’. N. 5J5 inn ilnputeas to tt)** 
riijht oI,wa>, the >l3gi»tftte ouU dedle whether the compUjj,aat bad 
been li u>e and occupation of tlie road, and if to, for iiow loar. and if he 
ftodi lum to be in |>ci<c3^i)n ihouU rcUio him in ^it. tcavisj the owner 
of the land to refer (he (juetUon ot (be rig) t to tie riKsent to the 
Ctul Court The M-Siitrate thcuU ool decide agalnit the conplainait 
becauu* he nu) lu>c another right of way Iradieg to the lani'- place — 3 

It Ci 

/ /j «ie pu’h. rjv — Thu lection can be appljed e^cnwI.ctl lie 
right of w') elaimel ij a right to a /'u*t e path The terru of thu seclien 
ate wide enougti to cover th» ovet «( pabhc ai well aa private riglt of 
waj The Mvgiitiat*' Jut t'lfrefcrc furlsdiclion under thii reetJon to 
direct f perwa wlo hv* oUtmctc*! a pabhc pathway b/ a fence, cot to 
obstruct tuch paitiwa> — Kar^ppauR# \ UanJtiAirt, 26 M, L, J, aij: 
13 Cr L. J jOr A right to uVe a car m profHiion along a public road 
to a tempi? ii a right oi user o/tvrnf falling under du* ffc(iOD->'/«r rr //uru' 
f/'j, ay Horn it rojS ?6Cr b J itaa Th- ^^aglJtfafe haijurudie> 
tion under this K'ction topat« order even agaicit (he right of paarage through 
a public street Hut he ought not to pass lach a prohibitory onlrr, unless 
it uclearl) proved that tlx-reii aright b) custom or bj gnntor b> a&tatute 
in one section of the pulli-' to prevent another KCiioa of (hr public front 
using tbo public street on partnulsr occasions or for particular purposes, 
when such use is ordmaril) and/^imj/,tcte iawtul^SHijInmulAii v, Tiian, 
tCiCr f J 707 (Mvd) IWien the suljcct of a dispute is n public highuay, 
a Magistrate ins 00 power to ob|eit to the Ijj/uI use ot it by otij class of 
jsersons bveept wlieu danger to (he public healtli is occasiosnl the coe> 
veyvnceot a corpse along a highwa) w not an ut iawiul usoot the highwaj 
Then. fore an order that the ffindus should not cvitj corpses through a street 
to which the Mulnmmadans object, is illegal— 7 M’d 49 The right (0 
use a public way for earjyiog corpses M a oaiunl and ordinary right ol 
citiKQS, and It u open to question whether section 147 npphw to cas“S 
of dispute concerning the exercise of Such a right — 6 il L J. 193 

Itigkt to firnent frodtsion. — A Maglstrite is not authonsed to pass 
an order prohibiting a religious procession under this section, where he 
has not loaad that the ngbt to preheat each a procession exists in the 
complaining party — Q C v A/od^ariiir, Ratanlal 348, 

467. Easements — This Kction u not confined to casements sc* 
quired bj uninterrupted cnjoymcDt for zo years provided by fee 36 of the 
Limitation Act — 13 C tV. N. 839 This term includes profits a prendre 
—23 Cal 55 

This section u not limited 10 its operation ouly to casements but re- 
lates also to rights lu the nature of casements, e g , a right to fish— 27uA^i 
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V Halwa} 23 Cal 53 or a nght to moor Loats and dry fishing nets on the 
land of another — halihuwar v Bejoy 21 Cr T J 697 (Cal) 

This section applies topositi\eas«ellas to negatw easements See the 
Statement of Objects and ) casots cited under he°ding Change supra 

468 Preliminary order m writing — This section as now amended 
requires tliat the Magistrate must record as under section 115 a preli 
minary proceeding stating the ground of his being satisfied as to the like 
lihood of a breach of the peace The contrary rulings m 2 C W N 
670 and 27 M L J 587 are hereby o\erniled 

The preliminary order under section 147 just as in the case of an order 
under sec 145 directing the parties to appear for the inquiry must direct 
them to appear before the Magistrate himself who issued the preliminary 
Order An order directing them to appear before another Magistrate is 
Without jurisdiction and all proceedings on an inquiry so conducted are 
invahd— Misri C/it>i<d/ii<ry v Narastn^h -* P L T 186 22 Cr I* J 483 

469 Inquiry as under Sec t45 —A case under this section is to bo 
decided by the same procedure and on the same principles as a case under 
Sec I45 — RafiSaran'u RagkuHaitdan 38 Cal 387 Section 147 clearly 
Bays that the procedure Under this section must be as under sec X45 which 
includes the filing of wTitten statements taking of evidence and if neces 
sary local investigation Therefore an order under section 147 passed on 
proceedings taken under sec 133 without any action in accordance with 
sec 143 18 without jurisdiction — v Safetr Al> 15 C W N 667 
Ja Cr L J 43 ^VTierc the petitioners set up a right of casement over 
a road wh ch the opposite party attempted to close and the Magiatrate 
instead of following the procedure laid down m this section went over 
to the office of the opposite party c’cammed certain documents and cor 
respondences in respect of the road and then passed an order declaring 
the road to belong to the opposite party and forbidding the petitioners 
to enter upon the road } tld that the procedure was wholly unjustifiable 
as he made inquiries in the absence of the petitioners and without giving 
them an opportunity of adducing tbeir own evidence and examining witaw- 
ses and passed the order without coming to a distinct finding as t> ^ 

leged right of casement Set up by the petitioners — Narendra v E J 

5P L T 419 asCr L J 455 AIR 19*4 Pat 717 

When proceedings are started under sec 145 on the ba»n •/ * 
report but during the trial theCourt find* tl is a matter faIl.“rTw^ 

147 he can convert the proceedings into one under that w— 

Banrf/m V Wahid Ah 26 Cr L J 55 ® (^* 1 ) In re At^sr rj 4* Eirff’ 
512 {5*5) 2G Bom L R 436 

Long and prolractel ttiq nry — (Jurttiou of tilh 
this sccUou IS bkely to involve a long and coQpL^^ x 
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pfeience of a Urj" nunl»^r of th/* proper roarte for tf e 

to follow i« to Wr 1 clown un ler «rc I67 *bc 1} of th** perooni at are likely 
to dnturlj l!ic pc'ace — Ka'i A»»r/»it jj Cal 337 *vo alio, wfere 

the icltlenent of a diipufe favoltei \* net of which can o"Iy I*; defer* 
nned Irj a Ci'd Court the proper counc f>r the 'fa^ofrate i< to proceed 
un ler »ec I07— v Cmf'jt 4 C \\ *% 7J0 • 'fruni Aa'jm v CiiJjm 
fjrjm Jokfal ijj J'j Cal «>J3 TMtfecti ni*>etnotcon\crtthe\fagn- 
trste int laCivilCr; irl »l ich itlodrtermne tl ercft/i l«-f ween tl e partin 
or to diccuM an I conn Irr any /•» fruljty da na/e done to in Ini Ica'i — 
22 \\ K 

Itt^utty ly lu'-^Jirfe Mj^ii tal — Wlerc a Dictrict ^^ag^1*fafe 
on linn;; satnfi"! (Mt there rxitt* a likely to raute a 1 /reacb ol 

the peace at rrpardt th<- n»,! t t > t«erfom a felinnut cefr-nony referj the 
case to a Sla^ptraie for io«}utry t* e latter i» tejund under tl it section to 
tnc\uire into tie natter in the r^anner (rotife*! l»y Vre 145 — In ft DM 
yaruMtsaf 3 fl< rn I It 416 JJut see ^<Ite 414 Under Section 

470 Kotiee to parties —The loiuiry contenpjafed liy this section 
Is a fudicia) mijuiry and th^ oj »ni m to i>«* lorneil nusl Iw a )udiua) occ 
formed upon etilence legally U'fore the 3 fa;:utrate Tie evidence lefore 
the Magutrate would not l>e fepal if it were taken Iwhnd the Kick ol 
persons who claimed or denied tie right 1 t il th^> liad not been re- 
presented at the tn'iuir) and tad no noUtt of iX—Va Moo Uat \ Domx Lai 
at Cal 7^7 Ulefean >r ter was pu«ed ur ler 11 it section without giving 
notice to the { art) rneemed ti e • r Irr was v*|(hcjut Jurisdictmo and lia- 
ble to be set as le t /<*) I I it ioj \there tl e proceetlings wrre ori 
gitially starfeiJ in respect • f a !•< rti n of a i«.vthwj) Lot sulorqueniiy the 
Court amen leil fhc procenlmgs b> making them appIicaMp to He vrhole 
pathwa} vsithout notice to the party affected MtU that tie final order 
was not binding on the party affected — Janakt v \fonmoMan, 33 Cr h 
J. 674 A I U 1025 Cal 3(>3 

Actual notice should ibc given to all the persons claiming or denying 
the right , notice to servants of such persons is not equivalent to notice 
to them— Uar^ee/ai v DotntJat 31 Cal 7*7 Tlie Inquiry presumes not 
that one party only, but that loth parbes to the dispute will be afforded an 
opportunity of appeanng and adducing evidence on all the matcfUl facts 
— fn ft Alfred Lindsjy, 4 MaiJ ill 

471. Parties — In an inquiry under this section it is sufficient if 
persons who claim for ‘hcrn'clves the right though that right be derived 
from others (« g , right to fi»*i in i bMttf, arc made parties It is rot ncces 
• ary that the propn-tors (of rfehAifj sb'uli be oddol as parties — DukMi 
V IlatJjay 33 Cal 53 

A Magistrate is not competent to add parties to a proceeding under 
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Sec 147 after iiaking a preliminary order An order made after the addi 
tion of partiesisn ill and void only asagainst the added party but is binding 
on those to whom it 1? properly directed — Pa%upaU v Nando Lai 5 C W 
N 6? The Ni'TJur J C Court tol*s tlat the addition of parties after 
making the preliminary order is a mere irregularity which does not vitiate 
the proceedings —Paras! ra 1 v Gopal 25 Cr L J 353 

472 Evidence — fhe injuiry contemplated by the section is a judi 
aal inquiry and the opinion of the Magistrate must 1 e a judicial one formed 
upon evide ce legally before 1 irn — 21 Cal 727 A party against whom pro* 
ceetings are instituted is entitled to produce evidence to proye that the 
case does not fall ivithin this section — 1909 P I R roj 

An Order nassed merely on a written statement, without taking any 
cvidenc** m proof of the allegation contained in the written statement, 
IS bad m la v — 30 Cal 918 So also an order passed \ithout giving the 
parties 4 n opportunity of calling evidence is one ifrithout jurisdiction— 
2oCr h J no SeealsojP L T 4 19 cited in Isote 469 above 

But where the allegation of one party is admitted by the other co 
evidence is ncce sary in addition to the written 8*'it“ment— ffitromflAan 

V Goh\nd 7 C N 331 

Local xnspccUon —In a matter under this section the Magistrate is 
bound to bear the evide ice tendered by the parties He cannot suroinartly 
deal with the case after local inspection — Pwip v Ganpai W N 779 
A decision of the Magistrate based substantially upon impressions ob- 
tained as a result of bis local iospcetion is tad and liable to be set aside 
But a dec sinn base 1 on the ntdenec wi,ll as local in«pcction (the one 
corroborati ig the other) is not illegal M ihammad iruia v SAjaw Sardar, 
2P L T G81 22 Cr I J 739 Tl c Magistrate can make a local icspec 
tion even prior to tal mg evidence in the case But ttie finding mnst be 
based on evidence d ily recorded and no^ merely upon the impression^ form 
ed on Icical inspection — AtJilHawidv Hasan Paca 4P L T 297. 24 
Cr L J 4S7 

473 User of right —In the absence of a finding that the right has 
been c^era'ed within the periods specified by the proviso to subsection 
(2] the final order under thb section cannot be tnamtained — SirJtamat 

V Phuja Smsh 5P L T 457 zsCr L J 995 Mheiethe nghtisexe' 

ciseable at all times of the >c»r there must be a finding that the nght svas 
exercised within three months— CurH Prasad v Lathman 14 Cr L J 
j03(Cal) 1009 r h R 105 Grant V PaJarath p L. T 364 ’a Cr. 
L ] 463 \\h re it is pros d that the Ii s*- part) hasc 1 ad an cninter- 

rupted use of water of a t ah lev a picnod of to years which they Las*e en 
joyed ns an es-ement and of ngbtanJ th“crectioaof a&imi basled to 
dispute there is then a sufficient fuiding that the right lu dispute has 
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Mcrdsotl within cifhrr of (he periods mentioned la (he pwiso— 

V Nanda Lai 5C W N 67 Where the hot cxcrcue ofthenght within 
the perioi cpecihed m tfc proviso was due to circumstanres beyond the 
control of tli'* partj claiming the right t g where the non exercise svas due 
to obstructions caused by the opponents of snch party, the pro«so to snb- 
section (2) docs not apply The proviso obviouslv contemplates a non 
exercise for reasons within the control of the persons claiTing the right — 
Inreliasappa ?7 Eom L ft ic^S 20(t 1 J 1422 

Purden 0/ proof ~ The right to restrain another from exercising the 
ordinary iropnetarj rights o\er his own Hnrt e g the right to restrain 
another from cutting a t) (i><f O'! Ns own land •'nd thus getting a liberal 
supply of water on his own lind isof the nature of an casement different 
from the ordinary rights of owners o( land The burden r>£ proof that *uch 
a right exists lies on the party ailegiog it 11 Cal 

d74 Nature of order -The onler nnde- this section is one permitting 
a thing to be done or dircctingth&t a tf mgslal) ootbe done This section 
does not enable the hTagistrate to make a purely declaratory order It only 
enables him to prevent arbitrary mtcmiption by any person of rights ac 
tually enjoyed which have leeo exercise«l ’y the p ibhc or by a person or 
a class or persoiis>-j Cal 194 This section is not intended (0 nrovide a 
substitutefor a ciMlsuit to declare the rights of parties lut only enipovers 
the Magis*rxte to eder that poss^xioi shall not be taken by any patty 
to tie exclu-'ion of the public nutil that party cstil lubes his right m a Cml 
Court— 0 \\ n 74 

The woris of suwcction (2) do not guc the Migutrato any power of di 
lectingouc of the parties to noa pejiiit; eel by wx\ of narrtatory injuuc 
tKjn The power givtn by bi> clause i» anah^ou-. to the power of x Ci if 
Court to knnt a teniporury 1 junction by issuing a prohibitory orde* res 
training any person from doiiio any act whicl interferes with the right 
of another Tbereforr where tlie sccon I party raise l a wxll on her own 
land blocking the windo vs in the bouse of the first party and thereby shut 
out light and air /torn a room in that bouse the Magistrate had no power 
to order the second party to demolish the watt — fjari ^fahv ffari Dasi 

C I J 56R af. Cr L J 1265 30C \\ N *38 

Under subsection (3) a ’l^agistrate is competent to make xn order for 
the removal of an nlr=tructioii io a ngbt of w»y if there be a likelihood of 
a bcea''h of the pe-co in cocs"ilueDce of such obstruction — Lapt Chandra 
v Tarim 5 C t\ M 335 . or an order for the removal rf an obstnirtion 
to the right to the flow of water called ty the erection of bunds — Posit- 
pall \ Nandalal 5 C W N 67 36 Cal 923 Mansur Uti satu x Court 
Lot 20 Cr L J 20p (Pat) If the obstruction is rausejl to a public wav 
or thoroufchfars *bc Al^giatraU. has ar power to order for the rtiroval 
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of snch obstruction under this section but shonH proceed under Chapter 
\ (Sec 133)- In re I utckniiah r Weir 143 5 W H 5 7 ;i re Alfrel 
Undsas 4 iMad I’l In ->6 M L J -33 an 1 SKrf-ifum ti v Ena» 
16 Cr I J 7C7 {Mad ) howeser it has been held that Sec 147 can be 
anpbed whether the ncht of wa> claimed is a light *0 a public path nr a 
pnsatepatL th* te m of the '“Ction are wi le cnpimt to enter bo*h ca'es 
and the fact tl at Sec 133 expressU provides foran order bj the 'fagistnfe 
directi^Q the renio/al of obstruction to pul lie pithuajs does not neces* 
s?Jily imply that a simitir order cannot be passed 11 proceedings order 
Sec 147 

This section does not enable the Magistrate to order ihe Pclict to re- 
move tne obstruction There is no in licstion i"* the Code that the Legis- 
lature intended the A'agistrate to carry out an order un1cr this section 
through the ageiicj of the Police This section clearly rontemplatcs orders 
directed to persons who are parties to tl e dispa'e— 36 Cal 9'»3 eorlra — 
Doulatv ^tva Prasad isC t J •*6'» laCr L J 319 where it was held 
that the Magistrate had ]Ur«diction to direct the comphinin^ partj to rc- 
n o\e the obstruction with the assistance of the Police 

Under snbicc ion (3) a Magistrate lia» jun diction to make a ^roAt 
ill! r order { order directing tl *t such thing shall not le done, ) against 
a pa-tj who i» found not to hav- tl e right which he claim* Where the 
pirt\ claim'd a right of pass e o\cr certain land which tl « other p^rtj 
d nied an^ the Magistrate fo I id that the right of ca cmei t 'lid rot exist 
the Vagi«tra*e 1 ad jiiri'dictton to pass an orter directing thot the first 
partj shcild net use the light of passage until le nl tamed tic decision 
of a competent Court 2d;iJdi,ing Jus Tjpht — PytnA'cian \ llansh Chandra, 
73 C W N 95G 20 Cr I J 

Orltr musi affect forties only —Tin- sccHbn cortcmilates an order 
to be passed betweer parties to tl e nroccediags only An order nffectiag 
persons wbo are not parties to ♦be proceedings is not within the puivkav 
of this sectionaiid IS therefore liable lobe set 'Side a* affecting jurt. diction— 
Ptllaji V Darya 'o Cr L J tio{Vag) 

Effect of order on snlieqtient suit — ^Tbe fact that in a di«pnte relating 
to a rij^bt of way a Magistrate has passed an order In f?\our of tl e partv 
claiming that ngl t does not relieve that party from th<* onus of proiaog 
the claim mas ibsequcnt civil soi* brought to establish that ngh» — - -r 
L R 555 

Duration of order — An order under this section i- bad m 1 xjn~ 1 t* 
con'ains no rc^tnction of time for which it u to operate — In rr 
14 Bom 23 

475 Revival ef proceedings — ^Where during the 4*. ^ 
cc'dings under sec 147 the parties referrri th- di^pi ^ i ..j. 
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whereupon the Magistrate made an ofdcr t > t! e effect that further procee- 
dings were uuneccssarj and th'^y were therefore stayed hut after t!ie 
arbitration proceedings (nhirh remaned pecding for one jear) beeaffie in 
effectual the Magistrate continuel the proceedings under sec 147 held 
that the Jlagistratc s order staying furth r proceedings ousted hi' juns 
diction to continue the proceedings Moreover the Mngistrntc could not 
revive the proceedings unless he had drawn up fresh procccdit gs and unless 
he was satisfied that there was afresh dispute likely to cause a fresh breach 
of the peac" after the ar* itration proceedings ceased and h" was not ju'ti 
fled in as ummg that the causes which originally evis cd still continued 
to exist— \ Ramesy^ar 15 C W N 271 (273) 

Cr L J 729 

Revision — Sec h otc 4 17 under see 145 

148 (i) ^Vhenc\e^ ■% local inquiry is necessary for the 

purposes of this Chapter, any District 
Local inquiry Magistrate or Subdivjsional Magistrate 

may depute any Magistrate subordinate to him to mal^e the 
mquiry and may furnish him nith such uritten instructions 
as may seem necessary for Ins guidance and may declare by 
whflm the whole or any part of the necessary expenses of the 
inquiry shall be paid 

(2) The report of the person «o deputed maj be re?d as 
evidence in the case 

(3) When any costs h'^ve (3) When ’'ny costs ha\e 

Order as to incurred order as to incurred 

costs by any party by any party 

to a proceeding under tius to a proceeding under this 
Chapter for witnesses or Chapter [ * * * ] the 

pleaders fees or both, the Ma Magistrate passing a decision 
gistrate passing a decision under section 145 section 

under section 145 section 146 146 or section I 47 rnay 

or section 147 may direct direct by whom such costs 

by whom such costs shall shall be paid whether by 

be paid whether by such such party or by any other 

party or by any other party to party to the proceeding 

the proceeding and whether and whether m whole or in 
in whole, or in part or propor part or proportion Such 
tion All costs so directed to costs may include any expenses 
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be paid may be reco%ercd as incurred tn respect of witnesses 
if they %\erc fines and of pleader s fees which the 

Court may consider reasonable 

Change — Subsection (3) has been amended by sec 31 of the Criminal 
Procedure Code Amendment Act (Will of 19^3) For reasons see 
Note 478 below 

476 Local inquiry — Local investigation should only be ordered 
in cases where they are absolutely required by the Courts on subordinate 
points for a determination of the mam issue in the case for instance in 
cases in which it is necessary to ascertain by measurement the disputed 
areas of land or to ascertain whether particular lands are identical with 
the lands detailed in documents and in such cases only When however, 
any fact can be elicited by evidence, that evidence should be heard by the 
Court itself —Cal H C Ctr No 41 of 1866 The scope of local inquiry 
IS extremely limited It should be restricted solely to some question 
relating to the feature of the property about which the dispute has arisen, 
and should not be directed to any matter which can be proved before the 
Magistrate by oral evidence such as the question of actual possession— 
Inre Dathunl 3C L U 134 Lacknu Naratnv A/niAruw, 24 Cr L J 
507 (Pat ) The object of local inspection is to understand and appreciate 
the typography of the land in d sputo in order to a d the Magistrate in 
appreciating the evidence offered by the Court but the local inspection 
cannot take the place of legal ev 1ence much less the result thereof can be 
used as a bas 3 for the decision— i?<i»t Ratan v Tarah Nath, 23 Cr L J 
412 AIR 1922 Pat 249 Thus in a case where the levels and the fall 
of water are concerned, local inspection is imminently necessary — Dowlal v 
Swa Prasad 15 C L J 267 So also where rights of irrigation and 
rights of taking water through particular reservoirs are concerned, a local 
inspection is immediately necessary — Abdul Hamtd v Hasan 4 P L T 

297 24Cr L J 487 

There is no hard and fast rule that in every case under this chapter 
a local investigation must be held whether the parties desire it or not— 
Vpendrav Prasanno 2oCr L J 17 (Cal) For instance itisnotincum 
bent on the Magistrate to hold such an investigation whenever he is unable 
to ascertain as to which party is in possession— /6iif 

The term ‘ local inquiry in this section contemplates delegation of 
judicial functions the mere making a survey of the disputed land and 
preparing a map thereof do not amount to a local inquiry under this sec* 
tion because they are not judicial but purely mimsUrtal acts and such 
acts can be entrusted to a personother than a Magistrate e g to a pleader 
Commissioner (or even an amin) The report’d such a person cannot be 
read as evidence under subsection (2) but he must be called as a witne«s 
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whereupon the Magislnte made an order 1 1 tl e effect that further procee 
dings were unnecessary and they ymc therefore stayed but after the 
arbitration proceedings (whirb remaned pending for one year) ber-affic in 
effectual the Mag strate continued the proceedings i adcr sec 14“ Md 
that the Magistrates order staying lurtlcr proceedings oustetl hi juns 
diction to continue the proceedings Moreo«'er the Magistrate could not 
revive the proceedings unless he had dranai up fresh procecdi gs and nnl“ss 
be was satisf cd that there was a fresh dispute likely to cause a fresh breach 
of the peac" after the ar itrption proceedings ceased and h" was notju'ti 
fled in as uming that the causes which originally e<is cd still continu'd 
to exist — I alatianJa \ liiMtsf' tar C W N 271 (273) ** 

Cr L J 729 

Revision - See Note 417 under sec T45 

148 (i) Whenetcr a local inquiry is necessary for the 

purposes of tins Chapter any District 
Local inquiiy Magistrate or Subdivjsional Magistrate 

may depute any Magistrate subordinate to him to maie the 
inquiry and may furnish him with such written instructions 
as may seem necessary for liis guidance and may declare by 
whdm the uhole or any part of the necessary expenses of the 
inquiry shall be paid 

(2) The report of the person so deputed may be read as 
evidence in the case 

(3) When an> costs have (3) When any costs haae 

Order as to ^^en incurred order as to incurred 

by any party «osts l,y any party 

to a proceeding under this to a proceeding under this 

Chapter for witnesses or Chapter [ * • * J the 
pleader s fees or both the Ma Magistrate passing a decision 
gisfrate passing a decision under section 145 section 

under section 145 section 146 146 or section i 47 

or section 147 may direct direct by whom such costs 

by whom such costs shall shall be paid whether by 

be paid whether by such such party or by any other 
party or by any other party to party to the proceeding 
the proceeding and whether and whether m whole or in 
in whole or in part or proper part or proportion Such 
tion All costs so directed to costs may include any expenses 
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be paid ma> be reco\ ered as incurred tn respect of u tinesses 
if they were fines and of pleader s fees which the 

Court may consider reasonable 

Change — Subsection {3) has been amended b> sec 31 of the Criminal 
Procedure Code Amendment Act (XMII of 19 3) For reasons see 
Note 47S below 

476 Local inquiry — Local investigation should only be ordered 
in cases where thc> are absolutely required by the Courts on subordinate 
points for a determination of the main issue in the case for instance in 
cases in which it is necessary to ascertam by measurement the disputed 
areas of land or to ascertain whether particular lands are identical with 
the lands detailed in documents and in such cases only ^V’hen however, 
any fact can be elicited by evidence, that evidence should be heard by the 
Court itself — Cal H C Cir No 41 of i$66 The scope of local inquiry 
IS extremely limited It should be restneted solely to some question 
relating to the feature of the property about which the dispute has arisen, 
and should not be directed to any matter which can be proved before the 
Magistrate by oral evidence such as the question of actual possession — 
In re Dathant, 3 C L R 134 Lachtni Naram v Mohhram, 24 Cr L J 
307 (Pat ) The object of focal inspection is to understand and appreciate 
the typography of the land in dispute in order to aid the Magistrate in 
appreciating the evidence offered by the Court but the local inspection 
cannot take the place of legal evilcnce much less the result thereof can be 
used as a basis for the decision — Ram Ratan v Torn* Nath, 23 Cr L J 
412 AIR 1922 Fat 249 Thus id a case where the levels and the fall 
of water are concerned, local inspection is imminently necessary — Dowlai v 
Sniff Prasad 13 C L J 267 So also where rights of imgition and 
rights of taking water through particular reservoirs are conccrnc I, a local 
inspection is immediately necessary — Abdul liamxd v Ilamii 4 P L T 
297 24Cr L J 487 

There IS no hard and fast rule that in every case under this chapter 
a local investigation must be held whether the parties desire it or not— 
Upendra v Prasanno 20 Cr L J 17 (Cal ) For instance it is not locum 
bent on the Magistrate to hold such an investigation whenever he is unable 
to ascertain as to which party is in possession — Ibtd 

The term "local inquiry in this section contemplates delegation rf 
judicial functions the mere making a survey of the disputed land and 
preparing a map thereof do not amount ton local inquiry under tLs sec- 
tion, because they are not judicial but purely minirfrriaf acts a-d esch 
acts can be entrusted to a personother than a Alagistrate r g to a 
Commissioner (or even an amin) The xeport’of such a cann'^ 

rend as evidence under subsection (2) but he must be call'd ss a 
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whereupon the Magistrate mafle an order t<> the effect that further procee 
dings were minecessarj md th»y were therefore stayed hut after the 
arbitration proceedings (which remained pei ding for one year) became 
effectual the Magistrate continnel the proceedings tnder sec 1.^7 held 
that the Magistrates order staying furtlur proceedings ousted hi' jons 
diction to continue the proceedings Moreover the Magisfrite could not 
revive the proceedings unless he had drawn up fresh proceedings and «id*ss 
he was satisfied that there was a fresh dispute likely to cause a fresh breach 
of the peace after the ar' itr^tion proceedings ceased and h" wa« not ju'ti 
fled in as^umlng that the causes which originally exis'ed still continu'd 
to exist— > Rameshwar 15 C W N 271 (273) ** 

Cr L J 729 

Revision - Sec Note 4^7 under sec 145 

148 (i) Whenever a local inquiry is necessary for the 

purposes of this Chapter, any District 
Local inquiry. Magistrate or Subdivisional Magistrate 

may depute any Magistrate subordinate to him to make the 
inquiry and may furnish him with such written instructions 
as may seem necessary for liis guidance and may declare bj 
whftn the whole or any part of the recessary expenses of the 
inquiry shall be paid 

(2) The report of the person «o deputed may be read as 
evidence in the case 

(3) When any costs have (3) When any costs ha\e 

Order aa to ^^en incurred order as to incurred 

by any party ®ost5 by any party 

to a proceeding under this to a proceedmg under this 

Chapter for witnesses, or Chapter, [ * • » ] the 
pleader s fees or both, the Ma- Magistrate passmg a decision 
gistrate passing a decision under section 145 , section 
under section 145 section 146 146 or section 147 

or section 147 may direct direct by whom such costs 

by whom such costs shall shall be paid, whether by 

be paid, whether by such such party or by any other 

party or by any other party to party to the proceeding! 
the proceeding, and whether and whether m whole or in 
in whole, or in part or proper- part or proportion Such 
tion All costs so directed to costs may include any expenses 
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be paid ma\ be reco\ercd a:> ircurred respcci of u-i/n«<'s 
if thej vrere fines ani of plcadtrsfi.es t-h\cht)e 

Court v\-t\ consider rctsot ihJc 

Change Subsection {3) has been amcndetl b% sec 31 of the Cnrmnal 

Procedure Code Amendment Act (Will of 19 3) For reasons <ee 
Note 47S below 

476 Local inquiry — Local insestigation should onlj be onlered 
in cases where the> arc absolutelj required bj the Courts on subordinate 
points for a determination of the roam issue in the case for instance in 
cases in which it is neccssar> to ascertain b> roeasurement the di puted 
areas of land or to ascertain whether particular lands are identical with 
the lands detailed m documents and in such cases onI> When 1 owe\ er, 
any fact can be elicited b> evidence, that esndence should be heanl bj the 
Court Itself —Cal H C Ctf No 41 of 1S66 The scope of local inquirj 
IS extremely limited It should be restneted soldj to some question 
relating to the feature of the property about which the dispute has arisen, 
and should not be directed to any matter which can be proved l>cfoTo tho 
Magistrate by oral evidence such as the question of actual possession— 
In re Dathunl, 3 C L R 134 Lachmt ffaratn \ Mukhram, 24 Cr L J 
507 (Pat) The object of local inspection is to understand and tppreente 
the typography of the land m dispute m order to ml the Mngiatnto m 
appreciating the ev idence offered by the Court but the local inspection 
cannot take the place of legal evidence much less the result thereof can be 
used as a basis for the decision— J7<i”» Jtalan v TVirnA Nath, •’5 Cr L J 
412 AIR 1922 Pat 249 Thus in a case where tho levels and the fall 
of water are concerned, local inspection is iinciincntly necessirj — Doalal \ 
Siva Prasad 15 C L ] 267 So also where rights of imgntion nnd 
rights of taking water through particular reservoirs are conccrncil, a local 
inspection is immediately necessary — Abdiit llamd v Hasitn 4 P L T 
297 24Cr L J 487 

There is no hard and fast rule that m evcr> case under this chapter 
a local investigation must be held whether the parties desire it or not— 
Vpendrav Prasanno aoCr L J 17 (Cal) For instance itisnotincum 
bent on the Magistrate to hold such an Investigation whenever he is unnblo 
to ascertain as to which party is m possession — Ibid 

The term ‘ local inquiry in this section contemplates delegation of 
juiieiaf functions the mere making a survey of the disputed land nnd 
preparing a map thereof do not amount to a local inquiry under this sec 
tion, because they are not jndiaal bnt purely tnintsUriat acts and such 
acts can be entrusted to a person other than a Magistrate e g to a pleader 
Commissioner (or even an amin) The rcport*of such a person cannot be 
read as evidence under subsection (2) but he must lied as a witness 
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and examined and cros? examined as to tus report — Chtil3\ 'Mahfo v Su 
rendra, 1 Pat 75 3 P L T 17 23 Cr L J 152 

TJVio can make the tnquiry — ^The ti^ng Magistrate can himself mate 
the local inquiry Though as a rule it is better to have the local in\ estiga 
tion earned out by some other person there is nothing in law to prevent 
the presiding Magistrate from conducting the inquiry himself, provided 
he records what he saw and does not act upon hearsay evidence — Dou-lti 

V Stia Persad 15 C L J 267 AbdtiJ Hamtdv Hasan 4P L T 297 

This section empowers the presiding Magistrate to depute a subordinate 
Magistrate to make the inquiry but the person deputed must be a Magis 
trate not a Aanungoe — 7C L R 352 If however the trying Magistrate 
deputes a to make an inquiry his report cannot be taken as cvi 

dence in the case like the report of a sub-Magistrate but the Kanungee 
(like any other private person who has seen the place) must come into 
the witness box and depose on oath as to what he saw — AchamUt v Sara 
da 12 Cr L J 480 (Cal ) 

The deputed Magistrate must make the inquiry bimseU he cannot 
delegate it to some body else — Jaiwant v Pan a Raa 20 Cr L J 107 
(Nag) 

Reeordu g evtdn ce hi Oe deputed MagtstraU — The local inquiry autho* 
nsed by tl s section is not merelj a local inspection by the sub*Magistrate 
but includes the act of recording eiidence by such Magistrate in the course 
of the inquiry But the recording of evidence by the sub Magistrate does 
not absolve the trying Magistrate from the duty imposed upon him by Sec 
145 (4) of receiving any evidence produced before him by the parties and 
taking any further evidence he may think necessary M here a first class 
Magistrate recorded no evidence himself but acted solely pon the evidence 
taken by a sub Magistrate at a local inquiry the former must be deemed 
to have acted without jundsiction but this defect or irregularity will be 
cured by sec 537 and the High Court will not interfere — Muihtisamy v 
Kalinga 33 M L J 78 18 Cr L J 715 

477 Report of the deputed Magistrate — Subsection (2) provides 
that the report of the deputed Magistrate may be read as evidence in the 
case but it is not necessary to examine such Magistrate on oath as a wit 
ness—Achatnbii v Sarada i-* Cr L J 4B0 (Cal } 

When a local inquiry is instituted and the result reported such re 
port becomes a part of the proceedings in the case and the party affected 
by it IS entitled to be acquainted with the result of it and to have an oppor* 
tunity of rebutting the report if he thinks necessary so to do— J^aiwanti 

V Itanta Rao 2oCr L J 107 (Nag) 21 W R 25 If a Magistrate makes 
a local inquiry be must make a note of what he saw and must place it on the 
record so that the parties may be in a position to know what impression 
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the Magistrate has got by the local inquir} It is possible that the Magis- 
trate may has e formed a wrong impression and if the results of his inspec- 
tion are recorded, the parties would be in a position to know if there has 
been an error, and to remoi e the wrong impression formed by the Magis- 
trate— ,fW«i Hatntd \ Hasan 4 I* L T 297, S4 Cr L J 487 

Drnsion based on report — A Magistrate cannot base his decision 
merelj on the report of the subordinate Magistrate, without examining 
any witness — Pilambar\ Sarorfi*. 13 Cr L J 777 10 A L J 465, Pam- 
ratan V TuraAKdM, 25 Cr L J 412 (Pat) In Afii/busatnt v Kahnga, 

Cr L J 47S (^lad) and Piririufdin \ Tcf/jeuntssa 14CT L J 302 (Cal) 
howeser. the Magistrate deciding the case on the basis of the report of the 
inquiry was held to ha\e acted within his jurisdiction Where the trying 
Magistrate based his order on the report of the sub-Magistrate and on the 
evidence recorded by him during the local inquiry, and both parties were 
quite content to abide by the result of the sub Magistrate’s inquiry, and no 
objections were advanced before the trying Magistrate against the sub- 
ilagistrate's findmg, it was held that the order of the trying Magistrate 
was not Without jurisdiction and should not be interfered with m revision 
— MufAHsami V Haltiiga 33 M L J 78 18 Cr L J 713 

478 Costs — Ceforc this section was amended by the 1923 Amend- 
ment Act, it was held that the only costs which a Magistrate could award 
under this section were those incurred for witnesses or pleaders' fees or 
both He could not make an order for oiiyoMrr costs c g costs on account 
of damage to crops — 32 Cal Cor So also, he could not include in the 
Costs the penalty paid by one party on behalf of the other under section 
44 (3) of the Stamp Act in respect of an improperly stamped document 
produced m e>idence in a proceeding under sec 145 of this Code — Popurt 
V Tummalagen/a, 13 M L T 224 13 Cr L J 297 

Under the present section as amended the word "includes shows 
that the Magistrate is able to award costs other than those incurred for 
Witnesses or pleaders fees 

Iipawarding costs for witnesses and pleaders fees, the Magistrate should 
not include additional costs incurred for extra fees and for travelling smd 
other expenses of d like nature incurred for bringing pleaders or counsels 
from a distance — 9 C W N 887 

A Magistrate has jurisdiction to award only the actual costs incurred , 
and the order must give particulars as to how the Magistrate arrived at 
the figure , otherwise the order IS bad — Udoy Narainv Satish, J4C W N 
Ixxni The order awarding c«»ts is a judicial order and therefore must he 
based on proper materials , there must be materials on the record to show 
that the Magistrate armed at the figure as the result of the calculation 
of the costs incurred by the partj . An order arbitranlj aw arding a round 

Cr. 24 
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sum of Rs 50 or Rs 100 as costs without there being anj-tlung on the 
record to show that the said amount was actual y incurred is bad 10 law and 
must be set aside — Jhatnanv TMakurt iP L T 369 2I Cr L J 6'’5 
Btra MaJilim v Baj Bumar 3 P L T 484 23 Cr L J 508 hhuH v 
Darlart 2 P L T 267 So before makmg an order as to costs it is 
necessary and proper that the Magistrate should hold an inquiry as to what 
expenditure in costs was actually incurred — Bemdkan > Bam Tahal 17 
Cr L J 348 (Pat ) 

If the costs are such as would fall within the scope of this section the 
High Court will not consider whether thej are excessive or deficient — 
Ransis S^ed^Iokd Akbar 15C W \ 8ri isCr I. J 3-6 

The costs will be recoierable as fines See Sec 547 The words 'All 
costs fines ha\ e been omitted as unnecessary because a general pro- 
Msion to that effect has been made to sec 547 

Coils tn rmsion — ^The costs referred to in this section are the costs 
incurred in the magistenal proceedings Magistrates base power under 
this sKtion to direct bi whom an> costs incurred bj parties in proceedings 
before them under this Chapter are to be paid So also the High Court 
in remsion can pass an} order which the Magistrate himself cohId have 
passed 1 e the High Court can in remion direct the costs incurred before 
the Magistrate to be paid b> one paft> to another But the High Court 
cannot in roMsion of pcpceedings under Ch \II direct the costs incurred 
before the High Court m reinsion to be paid bj one part> to another Ei en 
the award of costs cannot be treated as incidental or consequential to the 
disposal of a res ision petition within the meaning of sec 423 (i) (d) for it 
does not necessanlj follow from an order passed m revision-~ T eerappa 
V Avudayammal 48 Mad 262 {F B) 48 M L J 106 26 Cr L J 707 

AIR 1925 Mad 438 

But the Bombay High Court is of opinion that the High Court can 
award the costs incurred lu the hearing of the reMsion petition such power 
is given by sec 439 read with sec 423 (i)--/t6a Bat V Chanduhl '’7 
Bom L R 1333 AIR 1926 Bom 91 

irAo can order costs — Only the Magistrate who passes the final order 
under Sec 145, 146 or 147 can pass an order awardtng costs though the 
actual assessment maj be madeb3 Ins successor Thiscannotbeinterpreted 
as authonsiog the successor of the Magistrate who passed the final order 
under sec 145 to ateari costs to the successful party ^Tiere the Magis 
trate making the fmal order declanng possession left the distnct and his 
successor made an order granting costs the order as to costs was set aside 
as made withont Jurisdiction— 13 O C,66 

The Magistrate passing the order as to costs must be the Magistrate 
passing the decision inthe case — Nafeer Chandra v Stddhartha 47 Cal 
974 24 C. N 672 But h# may or may^not be- the Magistrate who 
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tniltaifd the proceedings under this chipter ”_\\'here the proceedings under 
this chapter are initiated by one Magistrate and the final order is passed 
byanother it is the latter Magistrate who can award costs — -oMad 373 

Time of aaardtng costs — An order for costs should ordinarily be made 
at the time of the original order and in the presence of parties — ^4 Cal 
757 13 O C 66 The award of costs under this section should be 
made bj the Magistrate at the time 0/ giMng hi^ decision unless for 
anj reason the consideration of the matter is rcser\ ed for anj future stager 
of the proceedings— 22 Cal 387 There w no hard and fast rule wJiich 
lays down that an order for costs must necessarily be made at the time 
the Judgment is delivered — v Sipa Prasad 15 C L J 267 The 
order for costs may be made within a reasonable time after the passing of 
the judgment — Nafar v Stddkartha 47 Cal 974 24 C W N 672 In 
the usual course an award should almost invanably be contemporaneous 
^ith the decision of the mam question and the order passed thereon But 
the fact that the award of costs has not been made at the very time of the 
decision of the case does not necessarily render the award invalid and when 
the circumstances of a case really require it the disposal of the question of 
costs may be postponed — 1 ythmatka v Mayandi 29 Mad 373 

If the other awarding costs is not passed at the time of passing the 
decision in the case it must b« passed within a reasonable time after the 
disposal of the case and in the presence of both parties — lylhtnatha v 
Maiandt 29 Mad 373 t^a/ar v Siddharl/a 47Cal 974 Doulit\ Sita 
Pershad 13 C L J 267 What is reasonable time must depend upon the 
circumstances of each case — 47 974 An order awarding costs made 

long (three months^ after the onginaJ order rnd vsifhout gmng notice to 
the parties affected and without alloiiing them an opportuniti to appear 
and show cause is bad — 24 Cal 757 Palamandi \ 5a»wmn«<f» 16 L W 
bi3,24Cr L J 80 (Mad ) But an order awar ling costs made ten days 
after the passing of the order under sec 145 (6) is not itlcgal by reason of 
the delaj— CAadAari 1 Pamstngh 19 Cr L J ygofl'af) 

478 A Assessment of costs — U Ao ca« uswss cos/r —W here the Magis 
trate who passed the decision under Sec 145 had already awarded the costs 
*t IS not necessary that the costs should be assessed b> the same officer 
who decided the case — 22 Cal 384 Another Magisti ate (r g his successor) 
has jurisdiction to assess the amount of coMs — 23 Cal 37 (dissenting from 
21 Cal 609) 22 Cal 384 Syed Xfokd , I5 C W h. 811 StiijiaA 

V Chohkalinga 27 M L J 613 15 Cr L J 67b Though a Magistrate 
did not himself pass the order under sec X45 still he has jurisdiction to 
assess costs— 10 C W N 1030 

Time of assessing costs — An order awarding and assessing costs sho 
be made at the time of the onfinal order— 24 Cal 757 This shows' 
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the assessment of costs should be contemporaneous with the order award- 
ing costs But there is no inflexible rule that the costs must be assessed 
at the time of passing the decision in the case — 32 Cal 384 Once an order 
as to costs IS made, the amount of costs may be subsequently assessed — 
Etnp V Medapaii 14 M L T 195 14 Cr L J 570 Bat the aseessment 
must be made within a reasonable time after the award of costs An 
assessment of costs more than two years after the date of the order award 
ing the costs is bad in law — '»r Cal 609 

AppUcatsoH by I gal reprtsentattve for assetsnrint of costs — Mhere 
through the negligence of the Courts officers the amount of costs was 
not included in the final order directing payment of costs to the petitioner, 
and nearly three years after the legal representative of the petitioner (the 
petitioner having died in the interval) appbed to the Magistrate s successor 
in office for the costs being assessed it was held that the application was 
sustainable and the applicant was entitled to have the costs assessed 
Although this Code contains no special provision for bringing on record 
the representatives of the deceased parties still the Courts have power 
tvithiT) reasonable limits to invent rules of procedure for that purpose 
unless the Legislature prohibits them from doing so Courts should alwaj s 
lean in favour of that view of the law which would enable a party who has 
got an order in his favour to obtain the fruits of that order and not m 
favour of highly technical ob|cctions which render the Court s order infruc 
tunus and a mere piece of waste paper — Subbia\ Chockahvga 27M L J 
6x3 15 Cr L J (j 6 

Notice to parties — An order awarding costs should be made in the 
presence of parties — Vythtnalha v Mayandx 29 Mad 373 An order 
awarding and assessing costs without allowing all the parties affected an 
opportunity to appear and show cause is bad — 34 Cal 757 A Magistrate 
has no jurisdiction to pass an order under this section mahing the party 
liable for a certain sum as costs without noface to him so that he may have 
an opportunity of contesting the same — 28 Cal 302 Battsiv SyedMohd, 
15 C W N 8ri , DwnrAo V Naihunt i9Cr L J 764 (Pat) 

Even an order setting aside a previous order as to costs cannot be 
passed without giving notice <0 the'opposite part } — zoC W N X030 
Revision — Orders under this section are now open to revision See 
Note 447 under sec 145 ThemlingingC W N 887 is no longer correct 



CHAPTER XIII 

Preventive Acttom of the Police 


149. Every police-offi er may mtcrpos'^ for the purpose 
Police to preyent cog. of preventing, and shall, to the best of 
nizable offences abibty, prevent, the commiss on of 

any cognizable offence 

478B Scope — ^Thi3 section provides for the prevention of eogntzatle 
offences only Section 23 of the Police Act (Act V of 1861) appears to 
give wder powers for the prevention of offences m general— 8 L B R 329 

The word interpose' in this section connotes the idea of actively inter 
\enmg and not merely a prohibition by word of mouth The word is not 
wide enough to covet all orders given by police officers It was not inten 
ded by the Legis’ature that the police officer would be empowered to order 
a certain thing to be done or not to be done with the consecfuence of the 
disobedience being punishable under sec i$8 I P Code To hold that 
under sec 149 Cr P Code a police officer can pass any order he thinks 
desirable would bo to hold that tus word is law if his powers were to be 
so wide It would be unnecessary for tl c Magistrate or the police to take 
any precautionary measure m advance it would be quite sufficient to 
send down a Sub Inspector to the scene and let him pass alt sorts of 
sweeping orders the disobedience of which would entail conviction &uch 
wide powers vested m a police officer would interfere unreasonably with 
the ordinary liberty of private citirens and could not have been contem 
plated by this section — Etnp v liaghuiialh 47 All 203 6Cr L J 599 
AIR 15.5 All 163 


160. Every police officer receiving information of a 
Inlomst.onoIdtsEn desigD to commit any cognizable oBence 
to commit such shall communicate such information to 
the police-officer to whom he is subordinate, 
and to any other officer who^e duty it is to prevent or take 
cognizance of the commission of any such offen''e. 

As to the powers and duties of a police officer sec secs 82 85 
151. A police-officer knowing of a design to commit any 
Arrest to prevent cognizable offin'c may arrest, without 
such offences orders from A Magistrate and without 

warrant, the pcCiOn so d signing xfit dppear» to «uch offi 
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that the commission of the offence cannot be otherwise 
prevented 

By sec 151, a Police officer may arrest without warrant, if it appears 
to him that the commission of an offence cannot otherwise be prevented. 
Should he do so his subsequent procedure must be regulated by sec 60 
•^Bengal Police Manual, and Edition p 374 

162 A police-officer may, of his own authority interpose 
Prevention of injuiy to prevent any injury attempted to be 
to public property, committed in his view to any pubhc pro- 
perty, moveable or immoveable, or the remot^I or injury of anj' 
pub’ic landmark or buoy or other mark used for navigation. 

363 ( 1 } Any officer m charge of a pohce station maj, 

Inspection of weights Without a warrant, enter any place within 
and measures jim.ts of such staticti for the purpose 

of inspecting or search ng for any weights or measures or 
instruments for weighing, u^ed or kept tlierein, whenever he 
has reason to believe that there are m such place any wtights, 
measures cr instruments for weighing which arc false 

( 2 ) If he firds m such place any weights, measures or 
instruments for weighing which are false, he may seize the 
same, and shall forthwith gi\e information of such seizure to 
a Magistrate having junsdiction 

478C, This section expressly authorises an inspection of the weights 
and measures by an officer in charge of a Police station In comparing the 
weights used in the bazar some reasonable allowance should be made for 
wear and tear and of the rough and ready methods of bazar shop keepers— 
Crown Nanak Chan^ 1913 P R 2** isCr L J it 

This section does not apply to the Police m the towns of Calcutta, 
Bombay and Madras because similar provisions have been made m 
Calcutta by secs 55 and 56 oi' tie t^cuiw ^ft'ce Acf (Bengal' Act fC'ci" 
1886) in Bombay by sec 4 of the Bombay City Police Act IV of 1902, and 
m Madras by sec 32 of the Madras City Police Act III of 1888 

See Act XXXI of 1871 relating to weights and measures of capacity, 
and the rules framed under sec 11 of that Act As to offences relating 
to weights and measures see Chapter XIII I P Code 



PART V. 


INFORMATION TO THE POUCE AND THEIR 
POWERS TO INVESnGATE. 

CHAPTER XIV 

This Chapter, except sec 155, does not apply to the Police in the towns 
o£ Calcutta and Bombay Sec I55 only applies to the Police of Calcutta 
and Bombay — Q C v i^Cal 505 Q C s Vtst-am Babajt, 

3 1 Bom 495 FoT Section 164, see Note 509 under that section 

154 Every information relating to the commission of a 
Informauon In cognizable offence if given orally to an 
cognizable eases. officer in charge of a police station, shall 
be reduced to writing by him or tinder his direction, and be 
read over to the mformaot; and every such information, 
whether given m writing or reduced to writing as aforesaid 
shall be signed by the person giving it and the substance 
thereof shall be entered m a book to be kept by such officer 
in such form as the Local Government may prescribe m this 
behalf 

479 Scope —This siction enable- a Station House Officer to receuc 
and record the information of the commibSton of a cognizable offence 
ouliiie hib station limits though he ha- no power under Sec 157 to conduct 
an investigation in respect of such offence — iVanrfamMri v Emperor, 
I9I4M W N 382 isCr L J 62 Ilut-ec 1915 P R 12 (cited in Note 
488 under see 157) 

480 First Information — The word information in this section 
means something in the nature of a complaint or accusation, or at least 
information of a crime given with the object of putting the police in motion 
in Order to investigate as distinguished from information obtained bj the 
Police when already investigating a crime \% ben the information which 
ts first given to the police is of such a vague and indefinite character that 
It cannot be treated as coming under section 154 so as to maVe it incum* 
bent upon the officer in charge of the poUcc station to start an investi- 
gation, and he may reasonably require more lofonnation before doing 
any further information given to him in such circumstances may 
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within section 154 In such a case such further information will not fall 
within section 162 The information referred to in section 154 may come 
from more than one source and more than one such information may be 
recorded at or about the same time nitder this section but once the 
police have taken active steps to investigate any written statements taken 
by them^fall within section 162 and are inadmissible in evidence — Cansa 
Oraonv K E 2 Pat 517 4P L T 462 24 Cr L J 641 

The information referred to m this section is the ftrst information 
of the offence b> whomsoever given The first information is that infer* 
mation which is given to the polity first in point of t imp and not that which 
the police may select and record as first information — K E v Bhutnath 
7 C W N 345 Thus where upon information given by the Chowkidar 
of an offence which was duly recorded in the station diary the Sub ms 
pector went to the Hospital to see the dying man and took down hjs dying 
statement and filed it as the first information it was held that the state 
fnent of the Chov^^kidar and not that of the dying man, was the first lo 
formation of the offence— A C v Daulal 0 C W N 921 Uhereaper 
son reported to a police officer that be had seen a certain woman with her 
throat cut and the officer did not make a record of the fact but subsequent 
ly treated an information lodged by the woman s father as the first informs 
fion^n the case held that the unrecorded information and not the informa 
tion givett by the woman s father was in fact the first information— d an 
ertha V K C i Pat 401 3 P L T 771 AIR 1922 Pat 335 The 
information given by a Chowkidar to the effect that the mother of the ao 
cused had told him that the latter had assaulted bis younger brother whilst 
under the influence of drink and that he (the Chowkidar) had seen blood 
stains on the younger brothers head was entered jn the station diary 
but not signed by the Chowkidar and the police officer proceeded to the 
scene of occurrence and there took down the statement of the wife of the 
accused and took her thumb impression thereon Aefd that the Chowkidar s 
information was the first information in the case and that the statement 
made by the wife of the acensed to the investigating officer was not 
admissible in evidence (sec 162 ) — Cansa Oraon v K E,i Pat 517/ 

A statement made by a witness dunng investigation after the police 
off cerhasactually arrived atlhesceneandhimseliseen whathaf happened 
IS not first information— CAiWflr Si«g* V Emp 47 All 280 23 A L J 

14 A I K 1925 AH 303 A statement by a witness to the police officer 
in the course of an investigation under this chapter and recorded under 
sec iGi is not first information — Sulfanv IVellboume AIR 1925 Rang. 
364 26 Cr L J 1532 The first information is the information given 
outimmediately after theoccurrcBceandl’eported to the Police and not the 
information which has been eliated in the course of the investigation The 
first information is the basis upon wl ich an investigation under this chap- 
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ter commences It is erroneously thought that the information on which 
an investigation is commenced is not the first information of the offence, 
and that when in the course of investigation something has been elicited 
which shows that an offence has been committed a first information can 
be recorded This is certainly not what the law contemplates In nearly 
every tnal it is important that it should be known to the judicial officer 
what were the facts gi\ cn out immediately after the occurrence and re* 
ported to the pohcc, and the object of a first information is to render him 
so acquainted — Ktng Lmp \ Dhul Nall, 7 C W N 3t5 Veary Mohan 
V Heston, 16 C W J, 1 ijCr L J 65 Aulor Singh v Emperor, 17 
C W hi X313 14 Cr L J 642 The first information IS the basis of the 
case, and w hethcr it be true or false, it at any rate usuallj represents what 
was intended by the informant to be the case set up by him at the time 
All Cnnunal Courts should bear in mind the importance of examining, 
when there appears to be any necessity to do so, the first information of an 
offence reduced to wilting in accordance with this section In view of the 
notorious tendency in this country to improve upon the original statement 
of facts to strengthen tbc case as it proceeds and sometimes to add to the 
persons originally named as the offenders, it 1$ of great importance to 
kiov what was said at fir>t This i spe lally the case where the Court 
has to deal with evidence of recognition or where the facts of the crime are 
eatablisbed but the question whether all the persons tharged with its com* 
mission actually participated m it appears to admit of doubt— C P Cr, 
Ctr . Part II No g 

Where the first infornutio i was recorded by a polite officer some hours 
after he had begun inv estigation of the case, but tbeic was no previous in* 
formation recorded and reduced to writing by him the report falls under 
this section — Dargaht y Emp , $2 | 0 J 26 Cr L J 1213 AIR 

1925 Cal 831 But a statement recorded several days alter the commence* 
ment of the investigate > and after there has been some development is 
not only not the first information but lias very little or no value at all as 
the original story, because it can be made to lit into the case as then 
developed— Emprror V hampu,isC W N 554 Pe ry Mohan v Heston, 
16 C W N 145 (Midnapur Damage Smt) 13 Cr L J 

An information given to a village Magistrate which it was hi;, bounden 
duty to pass on to a Police Station House officer who recorded it must 
be considered as having been given to the latter and recorded as first m* 
formation under this section and cannot be regarded as a statement record- 
ed during the course of an investigation under sec lO — S Mad 3O5 

A statement whiuh is merely the reproduction b> the person making 
it of the statcracut said to have been made b> another person is not fust 
information and not admissible m evidence as such and although the 
cvilciice given by that person vho furnished the lulormatiun to the infor* 
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mact could be contradicted by the evidence of the latter, it could not 
under Sec 155(3) Evidence Act, be contradicted by «hat the police re- 
corded as the first information — Bmpenrv Dma Sandhu, 8 C W N 21S. 

481 Evidentiary value — ^Thc first information recorded by the 
police IS of considerable value at the tnal because it shows on what ma 
tcnals the investigation commenced and what was the story then told 
— Cmp V liatupii huki, ir C \\ K 554 In every trial it is impor 
tant that it should be known to the judicial officer what arc the facts 
giieri out immeliitcly after the occurrence and reported to the pohee, 
and the object of the first information is to render him so acquainted For 
that purpose the diary in which the first information was recorded as well 
as the memorandum, if any, made by the police of what the informant 
said, IS admissible in eMdence — King Emp v BhuinatJ , •] C W K J45 

13 ut although the frst information is a document of considerable im 
poftance which is in practice always and very ngbtly produced and pro 
ved in cnndual trials yet it is not a piece of substantne evidence and 
can be used only as a previous statement admissible to corroborate or 
contradict the author of \i— Aulor Stngh v Emp , 17 C W N 1313 14 
Cr L J 643 ChiUarv Emp, 33 A L J 14 47 All 280 26Cr L J 
554 A report of the commission of an offence made at a thana may be 
used in a cnmmal tnal to corroborate or cross examine a witness, though 
such reports are no evidence of the existence of facts therein mentioned 
— Q E V liuw SmAA, 1897 A W N 47 

As the first information report can only bo used by the prosecution 
forthepurposeofcorroboratingm the witness box the person who supplied 
the information contained in the document, it follows that if the informant 
lumself can only speak from bearsaj, the report cannot be used to corro 
borate such inadmissible evidence of the witness — Sajjan Si»gh v Emp, 

6 Lah 437 26 Cr L J 1489 A I R 19 5 Lah 418 

Information relating to the commission of a cognizable offence given 
orally to an officer in charge of a Police station and reduced to writing 
by him under this section becomes a pubhc document under section 74 
Evidence Act, and Its contents may be proVed by a certified copy under 
Sec 77 ofthat Act — Abdul Rahman v Q E ,U B R (1892 — 1896)24 
Officer in charge of a police station — ^s to the powers ofsupenor 
Police officers under this section, see Sec 531 In the absence of the 
Sub Inspector or Head constable a constable left m charge of a Police 
station cannot accept any complaint or prepare and submit the first in 
formation report of any crime reported to him unless the Local Government 
shall have given him powers under section 4 {P) 

482 Shall be reduced to writing ^Tbe object of n first information 

beiop to show what was the manner 10 which the cccunence was related 
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wtenthe caseT\as first started, it should alwajs be carefully and accurately 
recorded — Peary Mohan v Weston, i6 C W N 145 If the information 
be gi%en orally, it must be recorded in plain and simple language, as nearly 
as possible in the informants own •words The use of technical or legal 
expressions or high flown language or of lengthy and mvohed sentences 
isrforbidden — Ben Pol Code,p 372 It is of the utmost importance in 
recording the first information, that the actual words of tlie complainant 
should be used and not an Urdu transUtiou of them The recorder should 
take down the complaint as it is made and not merely his own impression 
of what the complainant meant to say — Reg and Ord N W P , p 268 

Power to question the informant — If the information whether given 
orally or presented in writing be not complete in itself the Police officer 
should chcit by interrogation such further information as may be neces* 
sary — Beng Pol Code p yja See also C P Pol Man p 147 

483 Shall be signed — The informants statement when complete 
should be read over to him and be must sign it The report should show 
that this has been done In heinous cases the statement should be read 
over to the informant m the presence of one or more respectable and unin* 
terested witnes&es who should also be asked to sign it — Beng Pol 
Code p 37a 

Procedure in the case of wrtUen xnformalions — If the information 
be tendered in writing it will be endorsed with the date of presentation, 
and the person tendering should be required to sign it (if he has sot al 
ready done so) If the written information relates to facts with which 
the person tendering it i> acquainted and which he i& able and willing to 
state orally the mere incident that a wntfeo report is presented does not 
make it unnecessary to take doivu the information from tl e reporter s own 
lips If the person who brings tl c written information knows nothing of 
the facts to which it refers he should be require 1 to state the circum 
stances under which he brought it — C P Pol Men , p 147 

484 Pumshmelit — \s to pumshment for giving faUe information 
to the Police see secs 182 203 air I P C E%en if the information is 
not reduced to writing under this section the person giving the false m* 
formation may be convicted for preferring a false charge under sec 211 

I P C — 27 Mad 127 

A police officer refusing to enter m the Diary a report made to him 
concerning the commission of an offence and making instead an entry 
totally different from the information given is punishable under sec 177 
1 P C— 6 E V Md Ismail Man 20 All 151 

As to pumshment for refusal bj the person giving information to sign 
the statement made by him see sec 180 I P C 
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165 (i) When informalicMi is giNcn to an officer in charge 

Information in non- of a police station of the commi'MOiJ, 
cognizable cases. witlun the limits of such station, of a 
non cognizable offence, he shall enter ir a book to be kept as 
afortsnid the substance of such information and refer the 
informant to tlit Magistrate 

(2) No police officer shall inNCstigatc a non cogiizablc ca'e 
Investigation into ^\lthout the order of a Magistrate of the 

non-cognizable cases 'ccond class having povier to try 

such ease or commit the same for trnl, or of a Presidency 
Magistrate 

(3) Any police officer receiving sucli order may cverciscthe 
same powers in respect of the investigation (except the power 
to arrest without warrant) as an officer in charge of a police- 
station may exercise m a cognizable case 

484A Scope —This section applies to the Police in the towns of 
Calcutta and Bombay see Queen Cmp v Nilmadhab 15 Cal 593 S ^ 

V Vurain Sala)t zx Bom 493 

485 Investigation into non>cogmzable cases —Under this section a 
Police officer cannot investigate a non co^nuable ca^c ami coi not submit 
a report with reference to it without the order of a Magistrate If be 
receiv es information relating to the commission of a non cognizable offence 
he should enter the substance of it jo the diary and refer the informant 
to a Magistrate If a Police officer of his own motion as where he has 
seen the alleged offence committed makes a formal report or complaint 
in respect of a non cognizable offence it wiU amount to a comphtnt within 
the meaning of see 4 (h) for there is no provision by which he can in such 
a case make a Police report— A C v Sada 26 Bom 150 But see Note 
16 to section 4 (h) under heading Report of a Police officer 

A Police officer who has been ordered by a Magistrate to investigate 
a non cognizable ollencc cannot legally delegate the duty oi making the 
investigation to a chief constable — Q L v Kalidas Ratanlal488 

It IS incumbent upon a police officer who investigates a non cognizable 
case under the orders of a Magistrate to keep the diary for which 
provision is made in sec 172 tnfra — Iltra Lai v Crown 1918 P R 16 
P. L R 63 19 Cr L J 517 

The power to arrest uilhout Warrant is expressly taken away by this 
Section from the Police in the investigation of a non cognizable offence 

— U D R (1897 1901) 31 
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After the in\estigation is o\er it is the duty of the Police to submit 
a report to the Magistrate under sec 173 Mhere information was gnen 
to the Police of the commission of a non>cognizabte offence and the Magis 
trate ordered the Police to inxestigate the case and report and the Police 
without submitting anj report instituted proceedings against the infor- 
mants under sec 2ii of the I P C for giMng false information and the 
accused were conMcted it was held that the conxictinn was illegal the 
Police should not be allowed to prosecute without submitting the report 
of the original case to the Magistrate and svithout basing that ct'o dis 
po ed of by the Magistrate — Emf> \ Appa Jiii«ho 17 Bom L B O9 
iCCr L J i6t 

486 Magistrates power to direct investigation — In 12 Bom 161, 
It IS laid down that this section is conversant only svitli the powers of Pc lice» 
officers but It confers no power or authonty on Magistrates to direct a 
local m^estlgat^on by the Police or to call for a Police report Magistrates 
can do so only under sec 202 after taking cognizance of the case But 
this view IS quite unintelligible and renders sub section (2) meaningless 
la Emp \ Itshaaiiatk 8 Bom L K 5S9 4 Cr I J 183, it has been 

correctly hcl 1 that a Magistrate has jurisdiction under sub section (2) of 
tlu^ section to refer a matter to the jiolicc for inscstigation and report 
cson without a complaint and niihoiit examining the complainant So 
also in III re A^aduth 6M I T •*%<) tiCr L J ijf the Magistrate was 
h Id competentto order an mscstigation without first taking cognizance 
of the offence under sec too 

156 (i) An> officer m cliargc of q police station ma}, 

Investigation into «itliout the order of a Magistrate in- 
cogniaable cas's \csligatc any cognizable case which a 
Court ha\ing jurisdiction over the local area within tlie limits 
of such station would ha\e power to inquire into or try 
under the provisions of Chapter XV relating to the place of 
inqmry or trial 

(2) No proceeding of a police officer m any such case shall 
at any stage be called in question on the ground tint the case 
was one wluch such officer s\as not empowered under this sec- 
tion to myestigate 

(3) Any Magistrate empowered under Section iQo may order 
such an investigation as above mentioned 

487 Scope — The reference to Chap XV in this section docs n 
limit the application of this section tooffencesonli but the investigatf 
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nu5 extend to cases within the scope of section 55 — Smp v Bhajan, 
1893 AW \ i-*4 

This section onlj empowers the Magistrate to direct io\ eshgation and 
a Court of Session has no power to do so — A E \ AJ 1910P R ii 

I£thereisadeU\ in the invesbgation b3 the Police it is the datj-of 
the committins Magistrate andfaihnghim of the Sessions Judge to inquire 
fully into the c rcuruatances of the delaj and to consider its beanng on the 
prosecution storj — Q P \ Majests 2 Bom L R 109 

157 (i) n from information recened or othen\i«e, an 

Proc.dur= *h<r- of a police-station has 

eogtxiiahl* offence reason to suspect the commission of oji 
^ offence which he is empowered under Sec- 

tion 156 to in\e5»tigT.tc he <hall forthwith ^end a report of 
the same to 1 Magistrate empowered to take cog rizance of 
such ofience upon 1 police report and shall proceed m person 
or shall depute one of his subordinate officers ncl betftg belov 
S»e/« rcinft <is the Local Gtnernmcnt ina^ b} gtncral or special 
order prescribe 01 this bihtl/ to proa cd to the «pot ln^c<tlg*tte 
the facts ijid arcumstanccs of the case and tf tiecessar\ to takt 
measures lor the disco\cn and arrest of the offender 

Pro\ idcd as follows — 

(rt) \shcn an^ information as to the commi^^ion of an\ such 
Wherelocal InresU- offence js guen agam'^t ai \ pci'cn fc\ T'-Jtc 
gaUond spensedwith the case is not of a ®enous nature 

the officer in charge of a pobce-station need not proceed 
in person or depute a subordinate officer to make an in\esti 
gation on the spot , 

{b) if it appear to the officer in charge of a pohce-station 
Where police officer that there IS no sufficient ground for 

In charge sees no . 

s So nt ground for crtciing On an in\cstigation he shall not 
Inrest gauon. cstjgatc the case 

(2) In each of the ca'cs mentioned in clauses (u) and (b) of 
the pro\nso to sub- cction (i) the officer in cl arge of the pobce- 
station shall state in lus «:aid report his reasons for rot fcllj 
compljmg wath the requir ments of that sub-section, and in 
cast »«fn/ienfi in clause (6) such officer shall also forlhiCtih noUfy 
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io the informant if any, in sitch manner as may be prescribed by 
the Local Got.i.rnment the fact that he -will not miestigate the case 
or cause it to be tfnesUgated 

Change — The Italicised words base been added by sec 32 of the 
Cnminal Procedure Code Amendment Act N.\III of 1923 

Sol b(t}d such hehnif —This prOMSion did not exist in the 

Bill of l9I^ but the Select Committee which sat on the Bill m 1916 added 
the words not below the ranh of a Jnspecior This amendment 
howeser did not meet with the opprosal of the Joint Committee and they 
made the present amendment In siew of the general objection to the 
amendment which confines m'cstigations to officers not below the rank 
of a Sub Inspector we base made an amendment which enables Local Go 
Governments to specify a lower rank We recognise that police work in 
some provinces might be severely hampered by the al ove restriction — 
Rfporloflhs Joint Commill c 

Andtfneeeisary h take measures —These words hav e been substituted 
for the words ind to take such mea»ures as may be necessary Under 
the old law the taking of measures necessary for the discovery and arrest 
cf the offender was tneumbet t on the polae officer under the present law 
the police officer has an option to take measures for the arrest of the offefl 
der if necessary This amendment makes it clear that the Police hive 
a discretion in arresting a ptr»on accused in a cognisable case -^Statement 
0/ Objects and Heasons (191-1) 

'And tn the ease imest gated — This amendment provides 

that if the Police do not investigate a complaint the complainant shall ' 
be informed to that effect —Slatement of Objects and Reasot s (19^4) 
The words in such manner as may be prescribed by the Local Govern 
ment have been added by the Select Committee of 1916 

Secs 154 and 157 —Whereas every information covered by the 
former section (134) must be reduced to writing as provided m that sec 
tion it IS only that information which raises a reasonable suspicion of the 
commission of a cognizable offence within the junsdiction of the Pohee 
officer to whom It is given which compels action under the latttr section 
{157) although of course a report would be sent to the Magistrate — Punj 
Ctr Chap XLV page 17J 

From information received —These words refer to the informa 
tion given m Sec 154— Jagdan 1 v Mahadeo 14 C W N 326 Randamvrt 
V Emp 1914 M W ^ 382 isCr L J 622 

488 Investigation of offence outside jurisdiction —There is no- 
thing in this section to prevent the police of one police station from con- 
ducting an investigation within the junsdiction of another police c 
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Therefore where the pohcc Inspector of T circle during the investigation 
of a burglary sent some constables to the house of the accused situated 
in another police circle and the constables locked the house in question 
and kept guard of the house it was held that the Inspector of T circle 
did not act ullra vtres — hatha Smgh ' Crowu 1915 P R 12 
16 Cr L J 551 

489 Report — The report required bj this section is the first report 
of the offence which an officer in charge of a Pohcc station is required to 
make to a Magistrate as soon as he receives information of an offence 
and before entering on its insestigahon It is to be made direct to the 
Magistrate in order that he may have an early information and be in a 
position to act if necessarj tinder Sec 159 — Bombay Police Manual, 
page 91 

A report under this section is necessary for taking proceedings under 
sec 159 — Mouh V Nauratigt 4 C N 351 The Police report under 
this section would give the Magistrate lunsdictieri to enter upon an inquiry 
But he may determine as he thinks fit either to take no further steps or to 
take cogmamce of the offence under Sec 190 (t) or to proceed under Sec 
203— , 4 Ho»yiHO»s a ^^Clr 119 

Failure to sead t report as required by this section is a senous breach 
of duty which may lead to failure of justice Such conduct on the part 
of the police would lead to a gra\e suspicion that the police were collecting 
false evidencc-^Creicn V Ttol cl hlan 4S I R 38 itCr L J 498 

lieporl uilelJer 1 comphtnl — A report submitted in the usual way 
under secs 137 and 173 is not intended to be and could not be a com 
plaint within the meaning of Sec 195 — 6 O C 1 

Report uhether pull c document — Right 0/ ncitt ed to get copies l*fo e 
Inal —The report made by a Police officer in compliance with this section 
IS not a public document within the meaning of sec 74 of the Esidcrce 
Act and consequently an accused person is not entitled before trial to 
have a copy of such report — Arumtgamv Karuppayt 20 Mad 189 

158 (i) E\crj report sent to a Magistrate under S 157 

Reports under s 157 shall if the Local Got eminent so directs, 
how submitted submitted through such supenor officer 

of police as the Local Gotemment by gener''! or specnl order, 
appomts in that behalf 

{2} Such superior officer may gite such instructions to the 
officer m charge of the Pobce station as he thinks fit, and shall, 
after recording such instructiors on such report, transmit the 
same without delay to the Magistrate 
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159 ‘Such Magistrate, on receiving such report, may direct 
Power to l,oUlnT«U- »' estlgltlon or, if lic thinks fit, at 
gatloa or preliminary oncc proceed, or depute any ^^aglstrate 
subordinate to him to proceed, to hold a 
preliminary inquiry into, or otherwise to dispose of, the ca«c 
in manner provided in this Code. 

490. Magistrate's power to hold investigation or inquiry '—An Inquiry 
can be made under this section only on a police report submitted within 
the terms of section 157, t. e on a preliminary report nnde htfore tlie com* 
pletion of the police investigation or inquiry . but if the report i* submitteti 
after irr«/igafio«, the Magistrate Is not empowered to net under this 
section Thus, where information was laid before the police charging a 
person with criminal trespass into a house with intent to have improper 
intercourse with a female therein, and the police reported that they did 
not behese that the object was to commit the offence stated but that 
they were not disincfined to believe the cha^e of trespass, it was hefd 
that as the report was made after investigation into the offence, the 
Magistrate had no jurisdiction to act under this section— v, 
Naurangt, 4 C \V N 3jI 

The inquiry which a Magistrate is competent to hold under this section 
is a prehmtnary inquiry Therefore where a report of the commission of 
an offence has been made by the police after full inquiry into the trullj 
of the information given them as to the commission of the offence, tU 
Magistrate has no jurisdiction to make any further mquirj into tlic 
offence— 7« re Kandhtya Lai 180*) A W N 87 

An inquiry under this section can be made only on the subrDi«i/>* rf 
a Police report . if, however, a complaint is made to the Magist*-{-> 
bound to proceed under sec 200— Loftc Nath ^ Sany asi Charax, y, 

923 

Where a case comes before a first class Magistrate under 
of secs 157 and 15O. be can depute a sub Deputy Magistral, lo 
investigation or a preliminary inquiry The latter can 
164 (i). record a statement of a witness made before fnni « 

the police investigation— HarrBrfrn V Vmp 40 C J 3/3'j<;cr, /„ j 

307 

491. When Magistrate cannot try the case — Wl,., ^ 
took an actne part m the capture of parties charged 
of an offence, and then tried them himself on that cha*,., „ ^ 
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Magistrate whose evidence should be recorded and form part of the record 
m the case The proper course however for the Magistrate to have taken 
in such a case would have been to decline to try the case and to ask that 
it should be taken up by some other Magistrate — 20 W R 76 


180 Any police officer making an investigation under this 
P.l.«offl«,’.po„=r Chapter may by order m ,vritmg, rcqmre 
to require attendance the attendance before himself of any 
of witnesses person being within the limits of his own 

or anyad]ommg station who, from the information given or 
otherwise appears to he acquainted with the circumstances of 
the case and such person shall attend as so required 


492 Order in writing — ^The order to attend under this section must 
be in wnlHig In the absence of an order in writing a person required 
orally to appear before a police officer as a witness cannot be convicted 
under section 174 I P C for disobedience of such order — Ittrt Veerasamy 
X Weit 86 So also where a Police Inspector sent a constable to bnng tivo 
persons for inquiring of them about an offence and the order was not in 
writing the persons need not accompany the constable If the persons 
accompanied the constable they could not be sa d to ha\e been in lawful 
custody of the constable and any person inducing those tivo persons not 
to accompany the constable could not be held guilty of rescuing them 
from lawful custody — Q E \ Pursholam Ratanlal 850 

493 Require the attendance —An officer m charge of a police 
station may require the attendance of persons whose evidence is necessary 
and the persons summoned are bound to obey the order but m no case 
can the police compel a witness by force to attend before him — 7 W R 
3 Ratanlal S30 See aiso Bengal Police Manual 2nd Ed p 378 

Detention — A police officer has no power to arrest or to detain even 
for a single moment any person svhosc evidence is required for the purpose 
of investigation — 7 W R 3 


Security bond to appear — ^Thcre is no provision ia this Code authons 
ing a police officer to take secunty bond for the production of any person 
before the police , and the Magistrate has therefore no power to alter it 
and impose fresh cohditions under it — ix Cal 77 But see 1913 P R 22 
cited under secs 497 and 499 


494 Who may be required to attend —Accused — ^This section applies 
only to the case of persons who appqar to be acquainted with the circum 
stances of the case t e witnesses or possible witnesses only an order 
under this section cannot be made requiring the attendance of an accused 
persoiij with a view to his answenng the charge made against him The 
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intention of the legislature seems to base been only to proMde a facility 
for obtaining c'ndence and not for procanng the attendance of the accused 
who may be arrested at any time if necessarj — Q E v Samtnada 7 Mad 
274 Emp V 4 Bom L R 644 Therefore where the accused 

person refused to obey an order under this section and was therefore taken 
intocustodj bythcpolice it wasbeld that the Police was guilty of wrongful 
confinement although the police was justified in arresting without warrant 
upon the original charge made against the accuse 1 — 2 \\ eir 12 1 

Woman — It is an unusual course for the Police to take a number of 
women away from their village to the pohee station on the pretext that 
they wished to exanune them The examination should be properly 
conducted at the women's own houses — 9 C \\ N 199 

Shall attend — If a person fails to attend before a police officer 
making an investigation under this chapter he is liable to be prosecuted 
for an offence under section 174 I P C — 24 Cal 320 

495 Magistrate s power to interfere or issue warrant —A Magistrate 
has no power to issue a warrant for the arrest and production of a person 
la order that such person may give evidence before the Police during an 
investigation under this chapter — 24 Cal 3 o He cannot interfere wth 
the exercise of discretion given to a police officer to summon witnesses 
though h- might offer his suggestions or advise the Police officer as to a 
particular course of action — fn re Sankalehand Ratanlal 133 

161 (1) An> police officer making ar investigation under 

Examination of wit- this Chapter or any police officer not below 
nesses by police 5,,^^ Coierninent via} 

by general or special order prescribe m /bis behalf acting 
on the requisition of such officer may examine onlly any 
person supposed to be acquainted with the facts and circums- 
tances of the case 

(2) Such person shall be bouna to answer ill questions re 
lating to such case put to him bysneh officer other than questions 
the answers to which would ha\e a tendency to expose him to 
a enmmaf charge or <0 a peniKy or /orfciturt 

Change — ^The italicised words have been added by sec 33 of the 
Criminal Procedure Code Amendment Act (XVIII of 1923) This amend 
ment is similar to that made ui section 157 (i) 

Scope — The provisions of this section should not be utilised in any 
but heinous cases Heinous cases inclnde cases tnable exclusisely 
by a Court of Session and those cases in which special diaries are submitted / 

>■ 
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through the Magistrate either to the Commissioner only or both to the 
Commissioner and to the Deputy Inspector General or Inspector General 
of Police — Beitg Pol Code p 43'* 

496 Examination of accused before arrest —When a police officer 
has evidence before him upon which he is bound to arrest a person he 
should not preliminary to his arrest obtain a statement from that person 
professedly under this section and reduce it to writing*— 27 Cal 295 

497. Statements 0! witnesses — Not firtmleged urder see 172 — 
Where a Police officer making an investigation under this section took 
statements from the persons who were afterwards called as witnesses the 
accused person would be entitled to call for and inspect such documents 
and cross examine the witnesses thereon as such statements would not 
amount to a portion of the diary referred to in sec 172 — BiAa* v Q E , 
16 Cal 610 S/ieru Sftn v Q E 20 Cal 642 Etnp v Rudra Stngh 1S96 
AWN 193 9CPLR33 UBR (1897 1901) 29 Contra — Q E 
V A/aHuM :g All 390 Q E v Nastruddm i6 AH *07 

Staiementsnotthe properly of PoUee ~There is no prohibition against 
any person present at the time when depositions are being taken or con 
fessions made to take down in anting what either a prisoner or a mtness 
says — Jnri Kr^slo Lai Nag 10 Cal -*36 

498 Recording of statements — Statements made by a witness to 
a police officer under this section doling an investigation may be reduced 
to writing But it is not obligatory on tbe Police officer to reduce to writ 
ing any statement made to him He may do so only if be likes— Beg v 
Uttamchand ix Bom H C R 120 Tbe words and may reduce into wn 
ting any statement made by tbe person so exammed which occurred in 
tbe Code of 1882 at tbe end of the first para have been omitted from the 
Code in 189S 

The statements of witnesses shonid not be recorded m the special 
diary mentioned m sec 172 — DadanCanv Emp 33 Cal 1023 

It is not necessary that the statements of witnesses recorded under 
this section should be in the form of alternative question and answer 
It IS enough if the statement so recorded is substantially an answer to 
the questions put to tbe witnesses — Q E v Ragwantia 13 AU xx . 
1896 P R 7 

The statements need not be signed by the witnesses It is not illegal 
for a police officer obtaining the signature of witnesses to a statement 
under this section to authenticate his record of such statement but there is 
nothing to compel them to sign it — Q E BagwantiO 15 All 17 

499 Pnvilege of witnesses — A statement made by a witness in 
answer to a question put to him by a police officer in the coune of aq 
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la^ estigation under this section is pmileged and cannot be made the 
foundation ot a charge of defamation — 16 Mad 235 nor can he be made 
liable in an action for damages for any nords spoken during such 
investigation — 28 Cal 794 

ITitners not bound to speak the truth — Under the Code of 1882 a ivitness 
IV35 bound to ansi\er fni/y all questions put to him under this section but 
theeifect of the omission of the word truly from the Code of 189S has been 
to do away mth the legal obligation to speak the truth — Nga Pyn v Etnp , 
10 Bur L T 259 18 Cr L J 8^4 Therefore witnesses cannot be prose 
cuted for giMog false evidence under this section — 23 Mad 544 Nga Po 
V K E 9 Bur X. T 203 18 Cr L J 98 The Select Committee (1898) 
observed — It seems to us unfair that a man should be liable to be con 
victcd of givmg false evidence on the strength or by the aid of a statement 
supposed to have been given to a Police officer but which is not given on 
oath which he has not signed and which he has had no opportunity of 
verifying such statement may be hurriedly taken down as rough notes 
the police officer is not tramed in taking evidence and the notes are often 
faired out by another officer They bear no resemblance to depositions 
and ought to have no weight as such attached to them The provisions 
of sections 202 and 203 of the Penal Code appear to vs to afford a suffieient 
safeguard against false information 

This change in the law supersedes the following cases decided under 
the Code of 1882 and -earlier Codes ~ioCal 405 8C L R 236 20 \V 
R 41 8Bom 216 II Bom 659 15AII ii i89<>P R 7 

Since a person making a statement under this section cannot be said 
to give information withm the meaning of sec 182 I P C he cannot 
be prosecuted under that section for giving false information if the state 
ment made by him be false — t/angw v Cremt 1914 P L P 22 ? 15 Cr 

L J 630 nor under section 211 1 P C — 31 Mad 50& 

500 Refusal to answer question — Under this section a person ans 
wermg questions put by a police ofDcer is not bound to answer truly There* 
fore a refusal to answer such questions is not punishable under sec 179 
I P C ~ In re Savant i Meir iii g X v Sankart tga 3 Mad 544, 
1908 P R 27 CrotcH v Mahtnad 6S L R 277 *4 Cr L J 302 

— •Ifsdw.sjjbsBCt on 1*1 a witness is not bound 
to answer questions put to h m by a police officer the answer to which 

wouldhaveatcndcacy toe-sposehimtoacnmmalcharge— g £v Annta 

Ratanlal 31S QE v liaUias Ratanlal 488 A person examined undei 
this section by the police with respect to an offence with which he may 
himself be charged and convicted is not bound to speak the truth and in 
such a case a conviction for giving false evidence would be illegal— g 
V Usuphkhan Ratanlal Cxf ' 
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163 (i) No statement 

Statement to niade by any 
police not to be person to a 
signed or ad-* ' 
nutted in cti- police officer in 
the course of 
an investigation under this 
Chapter shall if taken do^vn m 
^vnting, be signed by the 
person making it, nor shall 
such writing be used as 

evidence * Provided that when 
any witness is called for the 
prosecution whose statement 
Jia^ccn taken down m writing 
as aforesaid, the Court shall, 
on the request of the accused, 
refer to such writing and may 
then, if the Coujt thmks it 
expedient m the interests of 
justice, direct that the accused 
be furnished with a copy 
thereof and such statement 
may be used to impeach the 
credit of such witness in the 
manner provided by the 
Indiar Evidence Act, 1872 


162 (1) No statement 

Statement to by any 

police not to be person to a 
signed use or 

such statement police officer 
in evidence course 

of an investigation under this 
Chapter shall if reduced into 
wnting, be signed by the 
person making it , nor shall any 
stick sialetnent or any recori 
thereof whether in a j>ohce diary 
or otherwise, or any fart of 
such siatemeni or record, be used 
for any purpose [sate as here- 
inafter provided) at an in- 
quiry or trial tn respect of any 
offence under investigation ai 
the lime when such statement 
uas made 

Provided that when any 
witness IS called for the pro 
sccution in such inquiry or 
trial whose statement has been 
reduced lnto^vntlng as afore 
said the Court shall on the 
request of the accused refer to 
such Nvnting««<f ***direct that 
the accused be furnished isixth 
a copy thereof, in order that 
any part of such statement, if 
duly Proved, may he used to 
contradict such witness in the 
wanner provided by section 
145 of Indian Evidence 
Act.zZ-jz Where any part of 
such statement is so used, any 
part thereof may also he used 
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in the rc-exatntnalion of such 
Kttness, but for the purpose only 
of explaxning any maiicr referred 
to in hts cross exaniinalion : 

Proiided, further, (hat 
tf the Court ts of opinion 
that any part of any such 
statement is not relciani to 
the subject matter of the 
inquiry or trial, or that its 
disclosure to the accused ts not 
essential in the interests of 
justice, and ts inexpedient tn 
the public interests, it shall 
record such opinion (but not 
the reasons therefor) and shall 
exclude such part from the 
copy of the statement furnished, 
to the accused 

(2) Notlung in this section shall be deemed to apply to any 
statement falling Mithm the provisions of Section 32, clauee 
(i), of the Indian Evidence Act, 1872 

Change — Subsection (i) of tbw section with its proMsos lias been 
thoroughly redrafted by sec 34 of the Criminal Procedure Code Amend* 
ment Act XMII of 1923 

Legislative history of the section and reasons for Ih* change — 
'The amendment of section 162 has been discussed at great length by the 
Committee It has been the subject of amendment before and of constant 
difficulty m the Courts >te therefore propose to recast the section, and 
We think that anote as to itsprcvioushistorywUlbcinstructne 

Under the original Code of 1S61 (section 145J a police officer could 
examine potential witnesses and reduce their statements to writing but 
the wnling was not to be part of the record or used as evidence The 
Code of 1872 maintained the above provisions merely adding (section 
119) that no person when examined by the Police should be bound to 
answer incrimmaUng questions The only material change made b> the 
Code of 1882 (section 1O2) was that Instead of the provision that the state- 
ment when so reduced to writing should not be used as evidence, it 
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provided that no statement made by a -witness if reduced to writing should 
be used as evidence against the accused, thus making it clear that the 
provision in question was intended for the benefit of the accused 

"The new section did not lay down m terms that the accused might 
not use the written record of a witness* statement for the purpose of his 
defence, and indeed it rather suggested that he was entitled to do so; 
Accordingly cases occurred in which the accused demanded to see the state- 
ments which the police had taken down, m order that he might use, for 
the purpose of his defence, anything that appeared therein to his advan- 
tage, and the Calcutta High Court ruled that he was entitled to do so. 
The Allahabad High Court, on the other hand, held that the writings m 
effect formed part of the police diary and were therefore privileged from 
inspection, and this was the position which-stood to be dealt with when 
the Amending Act of 1898 was under consideration There was evidently 
a good deal to he said on both sides as will appear from the report of the Se- 
lect Committee (1898) on the Bill which is quoted in exiinso below. — 

'The question involved (namely, whether the accused is 
entitled to inspect statements taken down by the police under 
section xCi) is full of difficulty In the first place, it is essential 
in the interests of public justice that the sources of police informa- 
tion should be kept secret If the names of informers or detec- 
tives and the nature of their information be disclosed, the detec- 
tion of crime would be seriously crippled In the second place, 
it IS unfair to a witness that his evidence should be discredited on 
the strength of an alleged statement made to a policeman, which 
he may have had no opportunity of venfymg or correcting Such 
statements must necessarily be often taken down hurriedly and 
may be incorrectly copied out They are not taken doun as 
depositions, or with regard to the rules of evidence, but merely 
to aid the police in the coarse of their investigation But m the 
third place, it may be most important for the accused to show 
that a witness called lor the prosecution is telling a story sub. 
stantially different from that which be told when first questioned 
by the police. We have endeavoured to reconcile these conflict- 
ing interests by reverting to the language of the Codes of i86t 
and 1872, and adding a proviso compelling the Court, on the 
application of the accused, to refer to such statements, and then 
empowering it in its discretion to allow him to have copies of 
them We then provide for the mode in which these statements 
are to be used It is clear that a witness ought not to have his 
credit impeached on the strength of a statement alleged to have 
been made to a policeman, unless and until >t is shown that he 
has made that statement'. 
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''The result was not altogether a happy one It will be noticed that 
the section deals mainly with the untitig and enacts that it shall not be 
used In evidence, si ith a proviso that the Court may in its discretion direct 
the accused to be furnished with a copy of it — presumablj only in order 
that the accused ma> know that there is something in the wnting which 
nay help his defence — and goes on to say that the statement (i. r , what 
the witness said to the Police officer) mav be used in the ordinary course 
to impeach the credit of the witness, obviously impljnng that for this 
purpose it must be duly prosed 

"It seems clear that all that the amendment of 1S9S intended to effect 
was to make it clear that the accused had no right to call for or «ec the 
record of any statements taken down by the police under section 161, unless 
the Court thought that in the interests of yustice he should be alloMcd 
to do so It did not purport to deal with, and has left untouched, the 
further question Vihcthcr or not a statement made by a witness under 
section t6i, as apart from the written record of the statement, might bo 
used by the prosecution for the purpose of corroborating one of tlieir wit* 
nesses under section ij; of the Evidence Act and this is at all events 
one of the principal difficulties with which we have to deal now 

"The re draft of the section which wc propose will make it clear that 
the statements taken under section 161 (and not merely the written records 
of such statements) are not to be used in any way or for any purposes 
except as allowed by the proviso Having regard to the fact that the 
making of such statements is compulsory under section lOt and to the 
way in which and the circumstances under vvhich, they arc usually ro- 
corded we do not think that they arc of any conoborativc value where 
the witness merely repeats the same statement in Court, ami tliat they 
ought not therefore to be allowed to be used for the purpose of corrobora* 
tion under section 157 of the Evidence Act If the really inatcriul fact Jq 
the prosecution is that a staknunt was made to the police on a particular 
date or at a particular place this fact will of course still be provable in 
the ordinary course and it will be open to the Courts or to a jury (0 make 
any proper deduction from tins fact and the action which was taken on 
it The amendment will also we think, make it clear that if the accused 
wishes to rely on anything m the previous statement of a witness (0 the 
police, of which he has been allowed by the Court to have a copy, he will 
have to prove it in the ordinary way If the witness admits this In cross- 
examination, It will of course be sufhcient . if he denies the contradiction 
and the police officer who took it down iv called by the provcution. ti* 
previous statement of the witness on the pomt may be proved by him . 
he is not called by the prosecution, the Court would 00 doubt itsrff 
most cases call him, or if the accused is calling evidence la ji, ' 

defence, it may bo worth his while to call the Police 
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It IS clear that unless the prc\]OUs contradictory statement is proved m 
some May in accordance with law. it ought not to depreciate the witness s 
statement on oath It will be ot)ser\cd that under our amendment if any 
part of the previous statement of the witness is used for the purpose of 
cross examination by the accused any other part of it may be used by the 
prosecution within the proper hniits of rc examination This i** ne think 
the only way in which the previous statement ought to be allowed to be 
used by the prosecution — Report of the Select Committee of 191O 

501 Use of statement — Prior to the present amendment a distmc* 
tion was drawn between Krtting and the embodied in the writing — 

36 Cal 281 and the result was that the ttif/ing 1 c the document contain 
log the statement could not be used as evidence against the accused, but 
the stufeineKt could be proved against him — Laljt v Emp 1886 P R 15, 
Emp v Hunmaraddi 39 Born 58 16 Bom L R 603 , J< L V 
NilakOHta 35 Mad 247 22 M L J 490 Rtis'amv Jivig Emp 7A L Jl 
468 (per Karamat Husain J) In 32 Bom iti it was remarked that the 
distinction between the writing and the statement tvas a distmctioa of form 
rather than that of substance and that therefore a statement could not be 
admitted or used in evidence against the accused 

The present section as now amended prohibits the $*afemetti also to 
bo used for any purpose except as expressly proMded in the first proviso 
and the above rulings are no longer good law See tbc observations of 
Maepherson J in Badn Choudhtiry v h L 6 P L T. &20 A I H 
1926 Pat 20 27 Cr L J 3C2 

Under the old section the police officer who recorded the statement 
could use It to «/«sA Ai* Mfmory — 19 All 390 21 All 139 ii Bom 657 
32 Bom III (per Batty J ) 22 Bom 590 iiB H C R 120 9 Cal 455 
Ratanlal 503 (Contra— .33 Cal >023) Under the present law such use 
of a stitement is not pernutted 

A statement made by a witness to the police can be used only to con- 
tradict the witness , it cannot be used to corroborate his evidence before 
the Court , such a procedure is distinctly opposed to the provision of the 
Jaw m this behalf— r»«/’ v /yi&Aa*. *2 Bom 596. h C v humaramulhu, 
25M L T 379 2oCr L J 354,230 C 7 Section 157 of the Evidence 
Act lays down that in order to corroborate the testimony ol a witness, 
any former statement made by such witness relating to the same fact Is 
admissible in evidence but this general rule is controlled by the special 
proMsonsof sec 162 Cr P Code This section as it existed prior to its 
amendment in 1923 expressly prohibited the use of the record containing 
the statement of a witness to tbe police ns evidence against the accused . 
and the controversy as to tbe admissibility of such statement by oral 
evidence has now been set at rest by the amendment made in 1923 which 
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has substituted the words "nor shall sncli statement or any record thereof 
be used for any purpose at any inquiry or trial" for the words "nor shall 
such wntmg be used as e\ idenee." The result is that not only is the record 
of the statement of a witness taken under sec 161 excluded from evidence, 
but also the proof of such statement by oral evidence for the purpose of 
corroborating the testimony of the witness for the prosecution — Rahha 
V. Crotrw, 6 Lah 171 26 P L R 304 A I. R 1923 Lab 399 

This section does not prevent the prosecution, after a witness has 
made a statement, from asking him simply whether he made that state* 
ment to the police, or uhen a witness has made a statement in bis evidence, 
from asking the Sub-Inspector whether in fact the witness had made that 
statement to him In doing this, there is no use of the statement recorded 
by the police during their investigation . the witnesses or the sub Inspector 
are merely asked as to a certain fact— •Cn/ii Mtan v £mp , 4 Pat 204 . 
AIR 1925 Pat 450 

Where a Xlagutrate used the statements made before the chief cons- 
table during the police inquiry, without conforming to the provisions 
of this section and without affording the accused an opportunity of cross- 
examining the constable, and considered those statements as corroborativ e 
of the evidence given by the witnesses at the trial, and convicted those 
whose names were mentioned both in Court and m those statements, and 
acquitted those whose names were not mentioued therein, it was held that 
such use of the statements being grossly irregular and having seriously 
prejudiced the accused, the vvbole trial was bad, and that the irregularity 
was not cured by sec 537— Cm/* v liabaji, 9 Bom L R 366. 

5 Cr L J 333 

Statements of witnesses taken m the course of police investigation 
must not be signed , even if they are signed contrary to the provisions of 
this section, they do not thereby become statementa taken under sec 154 
and do not become admissible as first information The pobce by violating ^ 
the provisions of section 162 and thus committing an illegality cannot make 
admissible statements which arc inadmissible under the law— /n re Nara- 
yana Mtnon, A. I R 1925 Mad io6 asCr L J 401 

It IS also illegal for a Magistrate to use as nidenee against the accused 
the statements made by prosccutioa witnesses before the police by com- 
pawng \Vitm witti \twvt and as » vevatt that companson, 

to convict him — L>np v Lajcman 9 Bom L K 1>95 Lfnp % Artra^an, 

32 Bom III . 18SC P R 17 

The statement cannot be used to make up for the deficiency in the 
evidence of the prosecution witnesses — Q £ v Ilar\la>, Ratanlal 935; 

28 Cal 348 

A statement taken from an accused person under this section in 
course of the police investigation is no evidence against him and he 
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not to be made to sign it — MaUtla v Emp 1917 JI N 875 19 

Cr L J 38 

SoiA Statement of accused — This section refers bnly to statements 
of persons examined as witnesses by the police m the course of investigation 
and not to statements made by accused persons as such — liaimtin v K 
AIR 192O Lah 88 GaipaU^ Emp 6 L R 180 12 Cr L J Oo. 
A statement made bj an accused person to the police -which is not in the 
nature of a confession is not inadmissible ui evidence — Sthandar v Crown 
1918 P R 3G o Cr I J 83 Jogwa Dl aniipv Emp 5 Pat O3 In a 
recent Nagpur case it has been held that this section covers statements 
made by the accused to tho police officer before his arrest Such state 
nients arc inadmissible and the mv estigating officer cannot be made to dis 
close them in his examination as prosecution evidence — SI eosatnarayan 
La. V Emp 8N L J 217 AIR 1926 Nag 1 The Sind Court bolds 
that the uords statement of any person refer to the statement of a person 
examined as a witness m the course of pnbcc investigation and do not 
uclude the statement of an accused person in respect of whom sue 
m>estigation IS being lield—vlrfAe v Emp 26 Cr L J 897 A I F 
1925 Sind 257 l/nier Earaiv Etip 26 Cr L J 778 AIR X92 
Smd 237 

502 Fint Proviso— Scope —The proviso deals uiUi one case am 
one case only the case of witnesses called /or lAe prosteiilton whose state 
ments have been taken down u writing as aforesaid And the only con 
cession it makes to the accused u to allow him upon his request and sut 
jeet to the Court » discretion (under the second proviso) to ha\ c access t 
a copy of the recorded statement and thereupon to use it for one purpos 
and one purpose only t»r to break down the evidence of the prosecutio 
witnesses already standing igvinbt him On the face of it the provis 
does not cover the ca c of a witness /or the defence whose statements ma 
have been recorded by a policeman nor allows the prosecution to impeac 
the credit of such a witness by examining him upon any written statemen 
be may have made to the police — Emp v Aaia^an 3-' Bom iii i 
All 25 U D R (1918) 84 Ji.Lv Ki/Ak 26 Bom L R 965 AIR 
1924 Bom 510 According to the recently amended provisions of sectioi 
162, statements of witnesses recorded by the investigating officer cai 
only be used to assist the accused in particular by showing that a witnes 
who m Court deposes to certain facts has in such a statement at an carhe 
stage given an account or made statements which are contradictory to th' 
testimony which he gives >n Court They cannot be used in cross examinin: 
the witnesses not merely to show contradictions but at large for the purpose 
of showing that the statements did not corroborate or assist the story a 
put forward m the first informatioa report — Badrt Chowdhtm v A L 
6 P L. T 620 AIR 192O Pat 20 27 Cr L J 3G2 
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The first proMso to this s«tion makes an exception in fa\our of the 
accused but it is an exception most jealousljr circumscribed under the pro- 
viso uscU \nj part of ^uch statement which has been reduced to wri 
ting Jna> m certain limited circumstances be used to contradict the witness 
who made it The limitations are strict (i) on 1 > the statement of a prose- 
cution wntness can be used and (2) only if it has been reduced to writing , 
(3) ontj a part of the statement recorded can be used (4) such part must 
be dujj pro\ ed (5) it must be a contradiction of the e\ idence of the wit- 
ness in Court (6) It must be used as provided in section 145 of the Evidence 
Act that is it can be used only after the attention of the witness has been 
drawn to it or to those parts of it which it is intended to use for the purpose 
of contradiction and there are others Such a statement which docs not 
contradict the testimony of the witness cannot be prmed in any circum- 
stances and it is not permissible to use the recorded statement as a whole 
to show that the witness did not say something to the investigating officer 
— Ibid (per Maepherson J) 

The words ifdulyproved in the proviso clear!) show that the record 
of the statement cannot be admitted in evidence straigbtwa) but that the 
officer before whom the statement was made should ordinarily be exam 
ined as to any alleged statement or omitted statement that is relied upon 
bytheaccused for the purpose of contradicting the witness — A Tv lUJu 
2 ® Bom L R 9O5 \ I R to 4 Bom 310 

There is no presumption as to the gcnuincnrsa of the statements 
®f Witnesses entered in the police diaries and unless the) are duly proved, 
the evidence given in Court cannot be contradicted by them— LnW Stngh 
V r«i^ 6 Lah 24 2O Cr L J 1153 AIR 1925 Lah 337 

The words such statement means the statement reduced to icrifiMg 
and does not cover any statement — I etikalasuhbia v Emp 48 Mad C40 
48 ML J 195 The application of the new section is confined as the old 
section was to the urtitett record the new section is designed to confer 
on the accused person a legal right wluch the old section did not gu e of 
having a copy 0/ such written statement loe the purpose of using it to 
contradict the witness and as regards proof and use of oral statement 
the law fs unaltered and is as »t was before All oral statements which 
'vere previously admissible under the Indian Evidence Act and the use 
of which was not prohibited by the Cf Pro Code arc still admissible and 
’''ay be used— ffcid 

S03 Right of accused to get copy of statement — Under the first 
proviso as it stood before the present amendment the words ma) if the 
Court thinks it expedient (see the old section cited parallel) show that the 
accused was not entitled as a matter of right to obtain access to a cop) of 
the Written statement His nght to obtain such copy was left to the dis- 
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cretion of the Court — Emp v Narayan 328010 rii Q E v Nasiruddtn 
16 All 207 The accused could get a copy only if the Court thought it ex 
pedient in the interests of justice to famish him wth such copy — Dadan 
Gait V Etnp 33 Cal 1023 In re Thtruvetigada aC M L J 182 15 Cr 

■L J 289 

Under the present Ian, the nords shall direct ’ would seem to give 
the accused a right to obtain the copies See Venhaiasulbtah \ Etnp 
48 Mad 640 48 M L J 195 But such right has again been curtailed 
by the second proviso 

The application to get a copy of the recorded statement must be made 
at the time when the prosecution witness whom it is desired to test by 
reference to his recorded statements appears on the box But if after 
all the prosecution witnesses have been examined the defence applies 
to the Court to summon the Inspector of Police to appear with his diary, 
the application may be refused But even in such a case the Court ought 
to send and peruse the statements recorded in the diary and if on such 
perusal it thinks that it would be expedient in the ends of justice (and 
that otherwise a gross miscamage of justice nay result) to allow the ac- 
cused to use such statements it would be"open to the Court to furnish the 
accused with copies of the statements even at such a late stage and recall 
the witnesses and permit cross examination — -Daefati Gust v Etnp 33 Cal 
1033 The stage at which an accused person is entitled to ask for copies 
of statements made by the prosecution witnesses to the i>ohce in the course 
of the investigation is the stage when the witness had made a statement 
which lays bun open to contradiction by h«s former statement to the police 
Consequently the accused is not entitled to the copies before cross examina- 
tion IS opened at all — Inre Peratnasami 22 L W 784 27 Cr L J 100 
AIR 1926 Mad 183 

Where the accused was furnished with materially inaccurate copies 
of the statements of a prosecution witness recorded in the police diary, 
and on discovering the mistake he applied to have that witness recalled 
for the purpose of re cross examination m order generally to impeach 
his credit but the Court refused the apphcation held that the accused 
was entitled to have the witness recalled and the Court committed an 
error of law in refusing the application — Saiananda v Eatnasray, 2i 
Cr L J 289 (Pat) 

504 Second proviso ^Tbis proviso did not occur in the Bills of 

1914 and 1921 nor in the Reports of the Committees but was added 
during the Debate in the Assembly It has been noted above that the 
first proviso removed the discretion of the Court to grant copies of state- 
ments to the accused and made it obltgatory on the Smrt to show such 
statements to the accused to help him m his defence As soon as that 
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pfoMSo was passed Go\emTnent Mewed it wjth grave concern and ap 
prehended that the proMso would make the prosecution of an accused 
person most difficult and would hamper justice in as much as a statement 
made before the police by a witness might contain such highly important 
matter that its disclosure to an accused might be prejudicial to the State 
The Co\emraent therefore strenuousl} opposwl the proviso and Sir Henry 
^Ioncneff Smith mo' ed for its deletion leas ing the whole section un 
amended Mr Rangachanar and other non official members opposed 
the motion and said that by passing the proviso they had done nothing 
but to giie the accused fair justice grant him a right which had been 
denied to him for so long and put a stop to what amounted to secret 
trial if there was anj confidential matter it might be entered in another 
diary by the in\ estigatmg jiolicc officer 

The ofScial members maintained that the disclosure of the full state 
raent would in the majority of case$ be harmful It contained the sources 
of police information and also more than was involved in the case of the 
accused For instance if a dacoit was caught a witness might give evi 
dence which might lead to the detection of other members of a gang 
Vould it not be harmful to the interests of the State to disclose such evi 
dence in full to an accused ’ The recording of evidence m separate diaries 
would be dangerous because it would result m an incomplete statement 
and the Magistrate would not have the benefit of the police investigation 
as a wrhole 

A hot debate then ensued and both sides were equally uncompro 
mising At last Sir Henry Stanton who disagreed with the view of the 
Government suggested that if the Government could propose an amend 
meat which while granting the above Jight to the accused also provided 
safe guards against the disclosure of the contents of a statement which 
it might be prejudicial to the State to reveal the House would accept such 
a compromise 

The second proviso is the result of this compromise See the Eegij 
lative Assembly Debates February 14 1923 pages 2224 2243 

505 Subsection (2) — Dying declarations — The dying statement 
of a deceased must be taken in the presence of the accused person if 
not so taken the writing cannot be admitted to prove the statement 
made The statement may however be proved in the ordinary way bj 
a person who heard it and the writing may be used for the purpose of re 
freshing the witnesses' memorj— v Satmrtiddiii S Cil ■'ii 6 
C W N 921 1886 P R 13 

It IS advisable where a d>ing declaration is elicited by questions to 
set out the questions and answers and if possible it should be taken in 
the presence of the accused who should then be allowed to cross examine 
ff he likes— /ling Cttip v Madura 6C 
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Where the document containing the dying declaration was not signed 
hy the deponent and the Police officer was not bound by law to take 
it down in writing held that the proper method of proving the oral state 
ment of a dying man was by the oral evidence o! any person who heard it 
that person being allowed to refresh his memory by reference to the notes 
he made or read at the time — Bhagwan v r»i^» lo N L R 19 13 Cr 
^ J 243 

163 (i) No police officer or other person in authority 

No mducemefit to be offe or make or cause to be 

offered offered or made any such inducement, 

threat or promise as is mentioned m the Indian Evidence Act, 
1872 Section 24 

(2) But no police officer or other person shall prevent, by 
any caution or otherwise any person from making m the cour«e 
of any investigation under this Chapter ai y statement which he 
may be disposed to make of his own free will 

506 Person in authority — This term w not defined 10 the Act But 
{it must not be used m any restricted sense so as to mean only a person 

who has control over the prosccntion of the accused The test would 
seem to he whether the persoo had authority to interfere with the matter 
and any concern or interest in it would be sufficient to gi\ e him that aiitho 
lity— \ yavrajf n B II C ft ts* 

The following arc persons >n authority —Honorary Magistrate — i 
W R 24 a ^^agl■>tratc or Sessions Judge recording a confession — -Cmfi 
\ Azghar 2 All '•Go Q C v Utter 10 Cal 773 Village Magistrate — 

26 Mad 38 Police Patel — 3 Bow x 40 Bom a 0 Panchayitdar— • 

9 C W N 474 II C W N 904 n travelUng auditor of a Railway Com 
pany « a person in authority as regards one of its boohing clerks — lie 
V Navrojf 9 B H C R 358 

507 Inducement, threat or promise — Section ->1 of the Evidence 
Act runs thus — 

K confession made by an accused person is irrelevant in a crimiual 
proceeding if the making of the confession appears to tl c Court to have 
been caused by any inducement threat or promise having reference 
to the charge against the accused person proceeding from a person m 
authority and sufficient in the opinion of the Court to give the accused 
person grounds which would appear to him reasonable for supposing 
that by mvking it he would gam any advantage or avoid any evnl of a ' 
temporal nature in reference to the proceedings against him ' 

'All oppression and tnebery in regard to obtaining confession are 
to he avoided by the Roheo under pain of the severest penalties and the 
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practice cl employing pnrate individuars to worm out confession from 
accused persons is stnctlj prohibited Nothing so clearly shows want of 
detcctne tact talent and resource and of patient industry m a Police 
officer as the resort to foul means to obtain confession The most ignorant 
and clumsy can make out a case if he can torture the culpnt till he tells 
him all about it True detectixe talent md sagacitj manifest themselves 
in patient and unremitting industry in weaxioj, round the culprit such 
a network of undoubted facts and damning circumstances gathereil from 
a xanety of sources that he cannot escape — 3/aif Pol Voii p g-, 

An admission obtaioed from a prisoner by piirsnation and promise 
of immunity by the Police ought not 10 be receixed in exidencc — 9 U 
R r6 


\ confession xvhich is the direct outcone of the confessing accused 
being gixen to understand that if he confessed there was a reasonalle 
prospect of hjs receixing a pardon i> irrelevant under section ’4 of the 
Evidence Act It cannot be used either aga nst the person making the 
confession or against his co accused But where after making such a 
confession the accused again makes a statement under sec 364 during 
the trial in which after stating that he has now no hope of obtaining a 
pardon he affirms the confession previously made such statement is rele 
'ant and may be used against himself— / m^ x Tun 4^ All ("33 
' L J 385 24 Cr L J 7»o 


IrstaiKts of inducement ihrealetc —I wdl get you released if you 
speak the truth — 8 ^\ R 13 188-’ P R 8 9 W R tO If you speak 

the truth wc would speak to the constable and arrange — ( Mad 38 
^ou had better tell the truth — loCal 775 i B I ROC liou 
had better pay the money than go to jail and it xioul I be better for yo 1 
to tell the truth —9 B H C R 338 Tell me wJ it yn i kno« about it 
•f you will not, I can do nothing for you and I will send for the constable'’ 
~~3tuhherjiv g 27,U B R (18971901)147 If xn 1 confess the truth 
nothing will happen to jon—j? L » hue) 00 5 N \\ P H C R 86 
If you confess to the Magistrate you will get off — Q v Pamihai 1 
'' R 24 Tell me what happened and 1 »mII take steps to get xou off — 
3 Dora 12 It is of no use to deny it for there are the man and the boy 
"'ho will sivearthat they saw you doit — Mtikherjt v Q L U B R 
(1897 1901) 147 


What are not inducements etc — Exhortation to speak the truth — 
Cuhbav Emp 1894? R 9 11 C W N 904 hold ng out hopes of 

divine forgiveness— 3 M L J 29 (Journal) threatening excommunication 
from caste for life — Ibtd I know the whole thing —A E x Pango 3 
Bom L R 404 Take care, we know more than you think we know 
these words amount only to a caution and not to a threat — Ihid 

Cr 26 


/ 
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164 (i) Any -■ Presidency 

Pcwe't t. ... 

cord statements any Magts- 
and confessions 

first class and any Magistrate of 
the 2 nd class specially empower- 
ed tn this behalf by the Local 
Government may, if he is not a 
police ofiicer, record futy state 
ment or confession made to 
him in the course of an in- 
vestigation under this Chapter 
or at anj time a{terv,ards 
before the commencement of 
the inquiry or trial 

(2) Such statements shall be recorded in such of the manners 
hereinafter prescribed for recording evidence as is, m his opinion, 
best fitted for the circumstances of the case Such confessions 
shall be recorded -nd signed in the manner provided in S 364, 
and such statements or confessions shall then be forwarded to 
the Magistrate by whom the case is to be inquired into or tned 

(3) A Magistrate shall, before recording any swcA confession, 
e»platn to the person making it that he is not bound to make a con- 
fession and that if he does so it may be used os evidence against him, 
and no Magistrate shaU record any such confession unless upon 
questioning the person mahmg it, he has reason to believe that 
it was made voluntarily , and, when ho records any conlcssicn, 
he shall make a memorandum at the foot of such record to the 
following efiect — 

"I have explained to that he is not bound to make a con 

jC-yy.vjw wffJ .'.tw.' if a/fy hr xeay xaphr Avny 

be used as evidence against him and I believe that this confession 
was voluntarily made It was taken m my presence and lieanng 
and was read over to the perswi making it and admitted by him 
to be correct, and it contams a lull and true account of the state- 
ment made by him 

^ (Stgtrei) A B , 

Magistrate ” 


164 (i) Everj Magistrate 

Pow.r to ... a 

cord statements poll c e- o ffi C e r 
and confessions 

may record ?ny 
statement or confession made to 
him in the course of an investi- 
gation under this Chapter or 
at any time afterwards before 
the commencement of the 
inquiry or trial 
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Explanation — It is not necessary that the Magistrate reriei- 
Mng ahd recording a confession or statement should he ? Magis- 
trate ha\ing jurisdiction m the case 

Change — The chaeges in the section as shown by the italicised words 
ha\e been introduced by section 35 of the Criminal Procedure Code 
Amendment Act PlVIII of t9‘’3) The reasons have been thus stated ; 

' We think, that contessions and statements should not be recorded 
under the section by third class Magistrates at all or by second class Magis- 
trates unless specially empowered We consider that a statutory obligation 
should be laid on a ^^aglstrate acting under the section to warn an accused 
person about to make a confession that the same may be used against him 
and we think that the certificate prescribed by sub section (3) should record 
the fact that the warning had been given — Repdrf of the Joint Commi- 
ttee (1922) 

508 Obieet of section — The object of police proceedings is to collecf 
information as a preliminary step to the production of evidence in judicial 
proceedings against an accused person For this purpose, any person 
may be examined and any statement may be reduced to writing by the 
Police But no statement made to the Police can be used in evidence 
against the accused To these provisions the present section seems to be 
supplementary The 'lagistrate may prepare what the Police may not a 
record of anj statement be it a confession or not which is made to him 
before judicial proceedings commence — Lalu v Cmp , 1893 P R 2 

This Section does not enable a police officer who has obtained a state- 
ment incriminating the accused made by some person to send such person 
to a Magistrate practically under custody to ha\e him examined and his 
statement recorded before the judicial inquir> or trial for fixing him down 
to that statement in the subsequent judicial proceeilings — Q C v Jadub, 
27 Cal 295 

509 Scope of section — This section under the old law did not apply 
to the Police m the town of Calcutta Therefore it did not applj to a 
statement make by a person in custody to a Magistrate in Calcutta in the 
course of an investigation made bj the Police m the town of Calcutta — 
Q r V fVif»inii/i<i6 15 Cal 595 Nor did this section apply to the town 
of Bombay — 2i Bom 495 

The present section has been made applicnhle to confessions lecoided 
in Presidency towns by reason of the reference to Presidency Magistrates 
at the beginning of the section But it should be noted that e' en inspite 
of this amendment the application of this section to Pre'idency towns 
IS extremely limited Sub-section (2) (a) of sec 1 of this CodjC expressly 
laysdown that nothing con tamed In this Code in the absence of any specific 
provision to the contrary shall apply to the police m tbe town of Calcutta 
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(or Bombay) The only sections an Chap XIV which are applicable to 
the Police of Calcutta (or Bombay) are sec *55 and sec 156 (3) and sec 
164 so far as Presidency towns are concerned applies only to confessions 
recorded under those tiio sections That is section 164 applies to con 
fessions made in the course of investigations held by the Calcutta Police 
only \^here the Police investigation is either an investigation in a non cog 
niza\]le case held under the orders of a Presidency hlagistrate as contem 

plated by sec 155 or is an investigation into a cognizable case held under 

the oeders of a Presidency Magistrate as contemplated by section 156 {3) 
—~Emp V P<inch Kart 29 C \\ N 300 52 Cal 67 26 Cr L J 782 

Native Slate — confession made to a Magistrate of a Kative State 
who duly recorded and certified the same according to the provisions 
of this Code would be admissible in evidence m a British Court— Baffin* 
V K E 1909 P R a Q E V Nagla 22 Bom 235 12 All 595 
Bho!a V h E 1907 P R 8 it was held however that a confession so 
recorded b> a Magistrate in a Native State was not entitled to the same 
weight as a confession recorded by a Magistrate in British India in strict 
compliance with the terms of this Code ind Courts should hesitate to 
convict the accused upon such a confession standing alone See also 
2 NVeir 125 where it u held that a confession made before a Foreign Court 
even if it is certific 1 according to the provisions of this section cannot be 
used in esidencc iinic s it is sworn to like confessions mide to privatL 
individuals Sec also Etnp v Dhanka t6 Bom I R 26t 13 Cr L J 

433i where It IS held that the Magistrate of a Native State recording a 
confession must be examined to prosre the confession before it can be 
used as evidence 

A hlagistrate basing jurisdiction m a district in British India cannot 
record a confession m a place in a Native State in connection with an 
offence committed in his district — Mahar Stngh v Ernp 19 A L J 355 
22 Cr L J 567 

510 Who can record statement or confession — ^The power to record 
statements and confessions under this section is given to Magistrates 
not being Police officers Afagistrates who are also police offScers (e g 
patels in Bombay) are not competent to record statements or confessions 
— Q E s Bhma t? Bom 485 So also Police officers basing magis 
tonal powers base no power to record atatements — Q v Hurnbole i 
Cal 207 

WTicre a Tahsildar has mg powers of a Magistrate and being jn\eslc<l 
by the Local Gosernment snth power to take cognizance of offences upon 
complaiut or police report was condnctiug an inquiry on complaint re 
ceiscd, held that he must be deemed to have been doing so as a Magistrate 
and not 08 a'pohee officer— A £• v CulaZu li A L J 2S6 35 All 2C0 
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A third class Magistrate has no power to record a statement under 
sec 164 A statement so recorded by him is not evidence in a stage of 
]udiual proceeding, and if it is contradicted afterwards before a Magis- 
trate having jurisdiction and holding a prehnjinaiy inquiry, it will not 
furnish an altcmatu'c charge of giving false evidence in a judicial proceed- 
ing — Emp \ ShtUappa, 14 Bom I* R 753 13 Cr L J 709 

Ad Honorary Magistrate, who is a member of an independent Bench 
With thud class powers cannot reconi a confession or statement — 29 
Cal 483 The ruling in GAtHHo V Cmp.zV L J 29: 19 Cr L J 135, 
in which it was held that an Honorary Magistrate of the third class not 
empowered to sit singly had oe>ertheless power to record a confession, 
IS rendered obsolete by the present amendment. 

Where a case comes before a first class Magistrate under secs 157 and 
* 59 i he can depute a Sub Deputy Magistrate to hold an investigation 
or a preliminary inquiry The latter can. under the provisions of this 
section, record a statement of a infocss made before him in the course 
of the police investigation and therefore this is admissible as a statement 
made m the counc of ao investigation — Harendra v Emp , 40 C L J 
313 AIR 19*3 Cal i6i jfiCf L J 307 

A Magistrate who directs the police investigation is not incompetent 
to record a statement or confession under thi» section On the other 
hand, it is the duty of the Magistrate who directs a police investigation 
Or holds a preliminary inquiry under this Code to record statements under 
See t(>4 , it 1$ his duty to sec that the accused confesses ^oIl]ntanIy, and 
to record bis confessions truly — Et»P -Mmeri 3 S L R 31 la Cr L, 

J 489 

\ confession or statement under this section ma\ be recorded bj a 
Magistrate who afterwards conducts the inqmrj or trial — Haritidra v. 
f "Ip 37 Cal 4O7 A Magistrate is not debarred from recording the 
confession of an accused person under thf> section merely because It may 
be afterwards his duty to bold a prelimioary inquiry — Ratanlal i2t A 
Confession freely made to a Magistrate and recorded under this section is 
not inadmissible if the Magistrate thought proper, or if it so happened that 
he Was the only Magistrate to take the case and commit it to the Sessions 
Court — Ernp v Lai Shetfth 3 C W Jv 387 The decision in 5 Cal 954 
no Joogor good Is »• 

51 1 May record' — The Magistrate iwoy record the statement or 
Confession it is not obligatory 00 the Magistrate to do so There is 
nothing in law to support the proposition that m order to make an oral 
extrajudicial confession admissible in evidence it titusl be reduced to writ- 
ing The confession may be pro'cd by the exldcncc of the Magistrate 
— Frror v Ctotvfi, 1918 P R 11 , Fwip \ Maruli .1 Boiu L, R, loG* 

/ 
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Hayward J ShahJ conlra) 2lCr L J 65 TangudupalUv Emp,, 
45 Mad 230 ‘ 42 M L J 37 23 Cr L J 680 Contra — Legal Remtm 
brancer x Laht Mohan 49 Cal 167 where it is held that a confession not 
recorded as provided by this section cannot be proved by the evidence of 
the Magistrate 

512 Statement or Confession — The word ‘statement means the 
statement of a %Mtness and does not mean the statement of an accused 
person This section does not provide for recording any statement of an 
accused person other than a confession the reason is that the section 
relates to a stage of the case viz the Police investigation stage at which 
statements of the accused which are other than voluntary confessions and 
which are to be elicited by his examination are not intended to be obtained 
from him— Q E v Bkatrab aC W N 702 In other words this section 
provides for the recording of two classes of things viz (r) the statement 
of a person who appears before the Magistrate as a wUness and (2] the 
eon/ession of a person accused of an offence— 2 Bom 643 5 S L R 174 

CoMfro— The Punjab Chief Court has held that the distinction that is 
made tn this section is between statements that are confessions and state 
raents that are not and not between persons by whom statements of cither 
character are made and this distinction is made merely to prescribe the 
different modes of recording (subscc 2) and that it is nowhere expressed 
or implied in this section that the statement of an accused person cannot 
be recorded unless it is a coofession — Latt$ v Emp i8p3 P It 2 The 
Calcutta High Court also has recently laid down that the word statement 
Is not limited to a statement made by a witness a statement made by an 
accused and not amounting to a confession is a statement within the 
meaning of this section— Rahim \ Emp 41 C L. J 474 26 Cr 
L J 1279 Sec also Legal Remembrancer v Lalil Mohan 49 Cal 167 
where it is laid do>vn that under this section there can be no distinction 
between a statement made bv an accused and a confession made by him 
and that a statement made ly an accused that he had comnutted a murder 
must be recorded as provided by this section The Patna High Court 
is also of opmton that this section contemplates a statement made by an 
accused person before a Magistiatc which is not a confession but is wholly 
of an exculpatory nature — Gcfam Afif. v Emp 4 Pat -327 6P L T 598 
26 Cr L J 878 

5(3. At what stage Can statement and confession be recorded — \ 
statement or confession most be recorded under tins section in the course 
of an Investigation under this chapter or at any tunc afterwords but before 
the commencement of the Inquiry or trial Therefore, where the Magistrate 
recorded confessions of the acensed before lie took cognizance of the case 
and before the examination of the prosecution witness began, it was held 
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that the confessions were duly recorded under this section — Hannira v, 
, 37 Caf 467. This section refers to a confession or statement re.* 
corded dnnngan inquiry before the Polwe and not during an inquiry by the 
Magistrate Therefore, where dunng an inquiry under section 202, the 
Magistrate recorded a statement made by a person against whom the 
complaint was filed, it vas held that the statement could not be regarded 
ashaMagbcca recorded tinder thtss^Ma,becsase the sfafement was made 
during an inquiry by the Magistrate and not during an inquiry before the 
Police Such a statement was not admissible against the accused without 
further proof — SatNiratn-v Emp 1083(1089) 

5x4* Procedure —Under this section, m the cour'e of the investlga. 
tion. the ^fagistrate is entitled to record any voluntary statement made by 
the accused person, but he 15 not entitled to examine the accused person 
in respect of the facts of the case That power is given by sec 342 — Gyi 
Si«»A V. ^lohamed, 5 C \V. N S64 Nor is the Magistrate competent to 
put constant questions to the deponent as though be were a witness, in 
order to elicit the truth out of bis mouth — Emp v P.L R. 13, 

It 13 an improper procedure for a Magistrate, during the investigation 
of a criminal case by himself, to take the statements of witnesses on solemn 
affirmation out of Court and in the absence of the accused, with the avowed 
object of proceeding crimmatiy against the witnesses in case they should 
subsequently deviate from such statements ig open Court — Erg v Jetha 
Canesh, RaUnlal 60 

A Magistrate should not, before recording a confession, look into a 
police report to see what the accused had stated to the Pohoe— /ogjiwau 
V, Emp . 13 C W N 8O1 

The Magistrate should not hold out any inducement Where after 
the prisoner had made a long confessional statement, he was told by the 
Magistrate that if he stated all that he knew, he would then be examined 
as an approver and witness, it was held that the conduct of the Magis. 
trate was- highly improper— /« re hosa Cmnttdan z Weir 137 See also 
45 All O33 cited under sec 163 

The Slagistrate must not put any question to the accused tending to 
Incriminate him — In re Rayappan, 2 Weir 136 

A statement cannot be said to be properly recorded under this section 
if a police officer is present at the time and is allowed to put questions 
to the accused — Indarsatn v Emp , 21 Cr L J 418 (Lah ) , Jogjiban v 
Emp , 13 C. W. N 861, ' It IS not proper to allow the Police officer who 

brought the prisoner to be present while the confession is being recorded 
by aMuharnr and to suggest questions to be put to the confessing pri'oner” 
—Cal. G R & C O page 8 , Emp v. Ramanand, 1885 A W. N 221. ^ 

Thcrq is no warrant or justification for the intervention of a third 
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party {e g a police officer or another Magistrate) as the questioner, directly 
or indirectly, of a confessing prisoner — Jogjtban v Emperor, 13 C W N 
26i 

Confessions should be recorded m open Court A Magistrate acts 
improperly jn recording the confession at a late hour in the night (viz at 
1 1 30 p m ) after the accused had been subjected to interrogation by 
a police officer for 3 or 4 hours and had broken down under the cont nued 
questioning — A E \ Pramtha 30 C L J 503 21 Cr L J 266 Bat 
Of cciiirsp the fact of the confession being recorded late at night is by itself 
not a sufficient proof against its xotuntanness — Abdul Saltm v Etnp , 
45 Cnl 573 (S 98 ) 

Power to aitninislcr oall — ^Thc person making a statement under 
this section n a witness within the meaning of Sec 5 of the Oaths Act 
and therefore one to whom oath might be administered and a charge 
Of perjury can be framed under sec 193 I P C against the person making 
a faUe statement on oath under this section — i6Mad 421 Emp v Tasa 
iduk 190^ A N 73 29 Mad 89 Contra— “7 Cal 455 1893 P R e 
iper Plowdcn J } 10 C P I R 16 

I 1/ode of exanunation of accused — ^Tlie proper mode for a Jlagistrate 
to examine an accused person under this section is to ask him if he wishes 
to make anj statement or confess 01 If he says no the Magistrate si ou’d 
not proceed to nterro^ate him but if such person mslics to make any 
statem''nt the Mag >tratc should write down the statement or confession 
and as’ the accused such questions as m‘’y be necessary to ascertain clearly 
what hts meaning s — I mpre^s \ lia]\ 5 C P L R 13 Kesko Stug) x 
A £ 20O C 136 iSCr L J 74Z 

The examination of an accused person must not be conducted after 
(ho manner of cro s examination o* an adverse witness by Counsel It 
must not be inquisitorial forcing the prisoner to make incriminating state 
Tnents — Empriss v Kura 188’ A W h 166 Nor should the examina 
tlon be made with a xicw to elicit the troth out of his mouth by constant 
questions as though he sverc a witness— Emp v Sajt 5 C P L R 13 
<It 13 not permissible to question the accused closely and at great length 
for the purpose of extracting Ytatements to be afterwards used as evidence 
— KesfoS\ngh\ A A , 20 O C 136 

5 >S Retracted confession — A retracted confession cannot be given 
any weight nnlcss it is well corroborated by reliable evidence — Aamai x 
K E 3 Pat 872 AIR 1925 Pat tpx But m some other cases it has 
been laid down that a retracted confession if proved to have been voluo« 
tardy made can be considered along with the other evidence of the case 
Ko binding rule can be laid down snefa as that a retracted confession must 
be supported by independent reliable evidence corroborating it in materia] 
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particnlars The Court should treat the ^alue of a retracted confe'Sjon 
as a matter of prudence rather than of law — Q E v Gharya ig Bom 
728 Q E \ Gan^ta 23 Bom 316 21 Mad 53 Jawan v Crown 1914 
P R 30 Emp \ Indra Cbandnt 2 C N O37 Voima Lai v 1 \ E 
37 O C 40 A I R 19 5 Oudh I It IS not ill-gal to base a conviction 
upon the uncorroborsted conicssion of an accused person (subsequently- 
retracted) proMded that the Conrt la satisfied that the confession was 
voluntar> and is tnic in fact — Jattaa v Cros « 1914 P R 30 15 Cr L 
J 626 Experience and common sense slum that m the absence of cor 
roboration in material particulars it is not safe to convict on a confession, 
unless from the peculiar circumstances on which It was made and judging 
from the reasons of the retraction there remains a high degree of certainty 
that the confession notwithstanding its haaing been resiled from is genuine 
— Jaa.a» \ Crou.n I9t4 P K 30 |S Aff j 8 If a Judge behcies that 
a confession though subsequently withdrawn contains a true account 
of the prisoner s crime, the Judge is bound to act <0 far as the prisoner 
11 concerned on the confession which he believed to be true — tg \J1 434 , 

20 All 133 The weight to be given to such a confession depends upon 
the circumstances under which it was generally given and the circumstances 
under which it was retracted including the reasons given by the prisoner 
for his retraetton-— 1903 P R lO 3i Mad 83 Mfiiiua Lalv h E, 27 
0 C 40 S3 Cr L J 49 Thus where a confession was made under 
police coercion and subsequcntl> withdravni it is certaintj inadmissible 
m evidence— Veli/aH V Croi-n OC U N 3S0 iririwiv Ltnp « A L J 
100 3 Cf r J 39 

Where a confevMon is retracted it iv the lut> of the Court tl at is called 
to act upon t csptciallj in a case of murder to enquire into all the niatcnal 
points and surrounding circumstances and satisfv itself tl at the confession 
cannot but be true — A L v Durgma 3 Bom I R 441 

Where m the course of the investigation of an offence a witness makes 
a statement of a confessional nature which is recorded by tl c Magistrate 
under this section as a tatemcnl and not as a confession and subsequently 
in the course of the prcUmiiiarj iuquir> before the committing Alagistrate 
lie retracts tliat stvtcment it i> xdmissible m c\ idcnce against that w itness 
on a prosecution for prejury— /» « Mttddal<i Paiiiaiiujamma 39 Mad 
077 

516 Subsection (a) — Mode of recording — Ihc confession is to be 
recorded in the manner provided by sec 364 1 e in the form of questions 
and answers The Magistrate is bound to record cverv question that he 
asks It u of great importance that this provision of the law should be 
obeyed otherwise it may be impossible to tell how far a witness v oluntanly / 
deposes to a nutter and how far it was extracted from him by questioning r 
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even in the nature oi cross examination 11 the confession is not recorded 
in this manner, the record is defective — Hasan Ah v HE 23 A L J 
719 26Cr L J 1209 AIR i9"6An 2* Where a confession is recorded 
not in the form of questions and answers as required by section 364 but 
in a narrative form the defect is not a fatal one and the confession is ad 
missiblc ID evidence provided that the acensed is not prejudiced by the 
uregulanty Section 533 would cure the defect — Fehoo v Empress 14 
Cal 539 Eiip v ^luHaht 8 Cal GiO Hhtdrauv Ei p 9 C L J 55 
Emp V Sagambar 12 C L R 120 Emp v Deo Dat 45 All 1O6 20 A 
L J 915 Emp V Anta iSg-* A W N 60 Nga Po Stn v Emp U B 
R (1897 190*) 47 

Where however the confession was not recorded in the manner pre 
scribed in section 364 but there was only a summary record of what the 
accused ^aid as to his defence after pleading not guilty and where it more 
over appeared that the confession «as not voluntary it was held to be in 
admissible m evidence — Nga San v Emp ii Cr L J 41 (Bur) 

La guage —This section read with section 364 is imperative as to 
the language in which a confess on is to be recorded, and section 533 docs 
not provide for any non compliance with the law m this respect Sec 
364 lays down that the confession is to be recorded in the langtnge in uhich 
it was made or t/ that <s not praclteable m the language of the Court or 
la English And it would be for the prosecution to establish the imprac 
ticability of recording the statement m tl c language in which it was made 
—Jat Naratn\ Q £ 17 Cal 80 - 15 Cal 595 Dawav h E 10 0 C 
X12 Q E \ Ramjan L B R (18^3 1900) 70 Thus where the Magis 
liatc could not write well the language m which the confession was made 
and there was no Mohurnr with bun the record of the confession in Enghsb 
was held to be valid and admissible in cudence— 2 Cal 617 Empress s 
Bachanna 1891 A \\ N 55 !>cc al^o hhidtram \ Emp 9 C L J 55 
^\'here the confession was recorded in a language different from tl at in 
which it was made it should be in the absence of an> thing to the 

contrary that the Magistrate found it impracticable to record the confes 
sion m the language in which it was nude — LatChaid \ Q E 18 Cal 
549 Contra — Baud v J\ E 10 O C 112 0 Cr L J ^4 where no 
such presumption was made 

In 21 Bom 495 it was held that although it was practicable to record 
the statement in the language of the accused the failure to do so would 
not make the statement inadmissible in evidence if the accused was not 
injifrcd as to his defence on the inents such Irregularity So also is the 
view taken in Emp v Fernand 4 Bom L R 785 and Ettperor v Deo 
Dat 45 AU 166 (16S) 20 A L J 915 

tThcD a Magistrate is unable to record a confession in the language 
in which it is made he should not emp'oy a Ro/icr o/icer to w'Tite it down 
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The cmplojTacnt of a Police officer c'co as a scribe lo recording a confes- 
sion IS objectionable — Khudiram Hose v Emp 9 C L J 55 

If the statement of the accused is conveyed to the Court through an 
interpreter it is not nccc^sarv that the Magistrate should record the state- 
ment in the language used by the accused the record must be in the Ian 
guage in which it is interpreted — 5 Cal 8a6 

\1though the terms of sections 164 and 36} arc imperative still if the 
Magistrate instead of recording the confession himself employed a clerk 
to do so, it was held that the irregularity would be cured by sec 533 by 
examimng the Mapstrate — BadanSttighv K £ 1909 P R 2 

UTiere the confessions were neither recorded m the language of the 
accused nor were signed bj the accused nor certified by the Magistrate, 
held that there was a total non compliance with the provisions of this sec 
tion and sec 533 would not cure such grave irregularities— G L v T irajt, 
9 Mad 224 

See also Kotc 1038 under sec. 364 

Signature — The object of requiring the signature of an accused person 
to the record of his confession is probably to furnish a strong test as to 
whether the confession was voluntary and free and to afford him a loous 
Penitential before the completion of the record of indicating that the con* 
fessiOD was not soluntary or was made under improper influence— 

V Bai Balan, to B H C R 166 The signature is taken as a voucher 
of the authenticity of the statement and not as an admission of its cor« 
rectness — Khudtram v Ltnp 9 C L J 5o 

The confession of the accused 1/ not signed by the accused or attested 
by his mark is not admissible m cvidcn e—Reg v Bai Ratan 10 B H C 

R 16G but under sec 533 parol evidence may be given of the terms of the 

Confession and those terms if and when pio>cd may be admitted and used 
as evidence in the case if the defect (non signature) s such that it has not 
affected the merits of the defence — Q E v Ragku 23 Bom 221 Soalso, 
if the accused subsequently signed the confession without objection as soon 
as the non signature was noticed the defect woul 1 be cured by sec 533 
by the evidence of the Magistrate as to the authenticity of the statement— 
Khudiram v Cmp 9 C L J 55 

If the accused is able to write his thumb impression will not be suffi 
eient — Sadananda v Emp 32 Cal 550 

The Magistrate must sign the record of confession as well as the memo 
randum— ZTinp v Lai Shathh 3 C W S 387 • 

S17 Subsection (3)— Confession must be voluntary — \ confession m 
order to be admissible m evidence must be made voluntarily and wnthout 
pressure— -A C v Gtilibu 11 A L J 2S6 35 Ml In re Ptsart, 

Weir 137 No statement should be recorded under thi^sectioa unless the 
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even in the nature of cross examination If the confession is not recorded 
m this manner, the record is defective — Hasan Ah v. if T , 23 A L J. 
719 26Cr L J 1209 AIR 1926A1I 2Z, Where aconfessjonis recorded 
jiot in the form of questions and ansivers, as required by section 364, but 
in a narrative form, the defect is not a fatal one, and the confession is ad> 
missiblc in evidence, provided that the accused is not prejudiced by the 
irregularity Section 533 would cure the defect— v Empress, 14 
Cal 539, Emp v jlfuKuAi 8 Cal 616 Ehudiram v Emp, gC L J 55 , 
Emp v Sagambar 12 C L R 120 Emp v Deo Dal, 45 All 166 20 A 
L J 9*5 • Emp V Anta, 1892 A W N 60, Nga Po Sin v Etnp , U B 
R (1897 1901} 47 

Where, however, the confession was not recorded in the manner pre» 
scribed in section 364, but there was only a summajy record of what the 
accused ^aid as to his defeocc after pleading not guilty and where it more- 
over appeared that the confession uas not voluntary, it was held to be in- 
admissible in evidence — Nga San v Emp , 11 Cr L J 41 (Bur) 

Language — This section read with section 364, is imperative as to 
the language in which a confcss'on is to be recorded, and section 333 docs 
not provide for any non compliance with the law m this respect Sec 
364 lajs down that the confession is to be recorded in the language in ubicb 
it was made or tf that ts not praeheable, in the language of the Court or 
in English And it would be for the prosecution to cstabli&h the imprac- 
ticability of recording the statement m the language in which it was made 
— yui Naratn v Q E , ij Cal 86. 15 Cal 395 Dawn v A A , ro O C 
JJ2, 0 E V Eamjan L B R (1893 1900) 70 Thus where the Jfagis* 
trate could not isntc well the language in which the confession was made, 
and there was no Mohurnr w-ith him the record of the confession in English 
was held to be valid and admissible in evidence — Cal 817 Empress v 
Eachanna 1891 A \\ ^ 55 sec aUo hhudtram \ Cmp 9 C L J 55 
Where the confession was recorded in a language different from tliat in 
which it was made, it should \3e presumed in the absence of an) thing to the 
contrary, that the Magistrate found it impracticable to record the confes- 
sion in the language in wldch it was made — Lai Chand v 0 A , 18 Cal 
549 Contra — Baua V A A , 10 O C 112 6 Cr L J ^4, where no 
such presumption was made 

Jji 21 Doea 4OS It naj heW that aJtbougb Jt was practicable to record 
the statement m the language of the accused the failure to do so would 
not make the statement inadmissible in evidence if the accused was not 
iQjU'red as to hu defence on the ments by such irrcgulanty So also is the 
view taken in Emp v Eernand 4 Born L R 783 and Lmperor v Deo 
Dal, 45 All 166 (16S) 20 A L J 915 

\Tbcn a Magistrate is unable to record a confession in the language 
in which it is made be should not emp’oy a Police officer to write it down 
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The employment of a ToUce olSccr c\ea as a scribe in recording a confes 
Sion IS objectionable — hhiidiram Soze v Emp 9C L J 55 

If the statement of the accused is conveyed to the Court through an 
interpreter it is not neccssarv that the Magistrate should record the state 
ment in the language used by the accused the record must be in the Ian 
guage in srhich it is interpreted — 5 Cal S26 

Mthough the terms of sections 164 and 36J arc imperative still if the 
Magistrate instead of recording the confession himself employed a clerk 
to do so, It was held that the irregularity would be cured by sec 533 by 
examining the Magistrate — Badatt Singh \ A £ 1909? R 2 

MTiere the confessions were neither recorded 10 the language of the 
accused nor were signed bj the accused nor certified by the Magistrate 
held that there was a total non compliance with the provisions of this sec 
tion and sec 533 would not cure such grave irregularities — Q £ v I iran, 
9 Mad 224 

See also Vote 1038 under sec. 364 

Signature The object of requiring the signature of an accused person 

to the record of his confession is probably to furnish a strong test as to 
whether the confession was voluntary and free and to afford him a locus 
PeniUnhae before the completion of the record of indicating that the con* 
fession was not voluntary or was made under improper influence — Jleg 
V 2?ai Ralan, 10 B H C R lOO The signature is taken as a voucher 
of the authenticity of the statement and not as an admission of its cor. 
teetness — KJiudirani \ Emp 9C L J 5a 

The confession of the accused tf not signed by the accused or attested 
by his mark is not adm ssib’c m cvidcn e—Reg v Dai Ralan 10 B H C 

R 16O but under sec 533 parol evidence may be given of the terms of the 
confession and those terms if and when proved may be admitted and used 
as evidence in the case if the defect (non signature) s such that it has not 
affected the merits of the defence — Q £ v Raghit 23 Bom 221 Soalso, 
if the accused subsequently signed the confession without objection as soon 
as the non signature was notired the defect would be cured by sec 533 
by the evidence of the Magistrate as to the authenticity of the statement— 
KAuiiram v Emp 9 C L J 55 

If the accused is able to wnte his thumb impression will not be suffi. 
eicnt— Sadawanifa v Emp 32 Cal 550 

The Magistrate must sign the record of confession as well as the memo- 
randuDi — Emp v Lai Shaikh 3 C W N 387 • 

S17 Subsection (3)— Confession must b« voluntary — \ confession b 
order to be admissible m evidence must be made voluntarily and without 

pressure- A E v Guhbu ii A L J 2S6 35 All 260 In re Pisar,, 
Weir 137 No statement shonUl be recorded under thi/section unless the 
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person making it is k free agent and soluntanly agrees to ha\c his state- 
ment taken down — igiS P R xG A Magistrate acting under this section 
must question the accused in order to be afiirinatn ely satisfied of the vo 
luntariness of the confession and in case of doubt he ought not to record 
it or give the certificate — 25Boni 168 Nekix Lmp '’5CrL J ii6(Lah) 
The Alagistrate should ascertain whether the confessional statement is 
made soluntarilj at the beginning of the statement and not at the end — 
In re Rayappan - Weir 136 A Magistrate -should not proceed to record 
a confession unless he first has reason to believe that the person is about 
to make it s oluntarilj and he should therefore begin bj enquiring into the 
point whether the confession is sohintanly made ^^hc^e a Magistrate 
recorded a confession of an accused without first satisfj ing himself as to it« 
being voluntary and then at the end of it put one comprehensu c question 
as to the nature of the confession it was held that he had not complied 
with the provisions of this section — Queen Emp v Appa, i Bora L R 
357 , KuniAai V Cwp, lO L J 407 isCr L J 633 In Pulm Taufi v 
Emp,, 40 Cal 873 (876) It was held that th-- /act that the Magistrate 
instead of asking the accused about the vo|untar> nature of the confession 
at the commencement of the confessional statement asked him at the 
end was merely a defect of form which did not alter the character of 
the confession 

'It IS desirable that Magistrates should act with deliberation m exam 
jmng persons brought before them for the pu^pD^c of making confession 
and should as far as possible Nati'<f> tlieresehcs tliat the confession u 
voluutat)— and this not merely front the declaration of the accused, 
but from an attentive observation of his demeanour* — Cal G R &. 

C 0 page 8 

MTicn a confession made Is the aiciiMd is allegid liy him to Jwic 
been obtained b> ill tnatmenl 1 r other improper indiicpmuits the Court 
should carctiilly inquire into the tnith of such allegations — Prg \ J\asfn 
Naih.SB n C R 12O and it will not be presumed that it was so induced 

^ Daliaiit 11 D If C K 137 and if tlic Court sees any ground 

of exclusion mentioned in sec ^*4 Evidence \ct (inducement threat pro 
misc), it may reject the confession though at the time of record it appeared 
to be a aailuntary confession — Umnr \ Lmp 1887 P K 51 Lmp \ 
Dextan Kabar 4 P L T xSG But the Court cannot, merely on surmise 
nr conjecture bol 1 that the confession was 1 rocurtal by inducement threat 
or promise There must be in the confession itself or in the t% iilcncc or in 
the surrounding circumstances something to justify the inference that the 
confession was nally ml a xlunlary onc—Lmp x Dewan hahar, 4 P 
L.T iSo 

\NTicn ft ippnred that an accused person was illegally confined in 
solitary confincm^pt for about a fortnight that the police bad access to him 
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that pressure was brought to bear upon htm through his father mother 
and brother that the desirabihtj ff a confession was pressed upon him 
b> the District Magistrate as a means of saving himself and hu relatives 
from threatened pains and penalties that his father was illegally detained 
in hayii for a long time without anj charge that he then made a confession 
which was recorded w I thouflegal precautions ami in the immediate presence 
of a police ofBccr who put incriminating questions to the accused and help 
ed in amplifjing the confession htid that such confession was not aolun 
tarj and was not admissible in evidence — Jogjnan % Emp C M Is 
861 loCr L J 125 

Mere subsequent retraction of a confession duly recorded ami certified 

is not enough to show that it was not made vohmtanlv Q r v Bas 

tanh 23 Bom ifiS 

Ones/ ons /o hr pul In armsed — Under the present \mendmcnt the 
Magistrate should not only question the accused about the voluntariness 
of the confession but should also warn him that he is not bound to make 
itnj confession and that ifhc makesany it will be used as ev idence against 
him This Amendment super e<l«s the ruling in ^ C\ U't r 10 Cal 775 
(in which it was I eld that the Magistrate ought not to give any warning 
to the accused to the effect that v hat the acciise<! Was going to say would 
U evidence again-.t him) 

If the proceduie of this section 1 n t followed prior to 1) e recording 
nf a confession the statement of ll c accused cannot be admitted in e\ idence 
against him or liis co accused — Balaii ^iigh \ Piiip - 1 ah I J 39 

••f Cr I J 731 Unless it Is proved that the Magl^trate explained to him 

that he need not make any confession and tJ at it might be wsetl against 
him the confession is not admissible incidence — Dahn ofi v Craten 
0 1 ah 183 2(j Cr L J i-’yS a I R 19'j I ah 4.32 

The Magistrate should not be content with a few formal questions 
The section contemplates that the Magistrate shall hear the confes*ioo 
first without making any record and shall then put questions to ascertia 
whether the confession is voluntary and then if he has reason to beli^we 
tl at It IS voluntary he may record the confession "ntmg out in foil 
question put by him and every answer given by the accused and f^TIcnr^ 

the provisions of sec 3154 The questioning of the accused befo-erecerr* 

a confession is a matter of substance and not of mere form aoj if 
been omitted the omission is a fatal one and cannot be cured by a esn- 
dence under sc-c 533 — ^>r<t*d«v ParMt 3I B R 
/ 3 I B R -13 4 Cr L J 3S5 Unrid v Crow,, ^ ^ 

No Magistrate shall record any such confession unless upon 
the person making it hehasreasontobelieve thatitwasm,^^ volontarS' 

It is the invanable practice of the Deputy Magistrate, m this ^ 
to ignore entirely this provnsion of the Cod? it „ ^ 
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to make tjse of a stock phrase which in this instance runs 'I am a Magis- 
trate . if you want to make any statement of y oijr o^vn accord you may do 
so, do not make any statement nhtch you have been tutored by others 
to make' and then follows the story of the crime without any answer what- 
ever to the Magistrate's formula To mv mind a Magistrate might just 
as well say to the accused “JkocMj pocus ‘ or “abracadabra " Such phrases 
would be as much a compliance with the terms of S 164 (3) as any formula 
now in \ogue Mhat is meant by the Code is that the Magistrate should 
ask the accused some such question as %\hy are you confessing? Are 
you sorry for y our crime or is it that some one has told y ou that y on will 
gam something by a confession ? and refuse to proceed mth the recor- 
ding of the confession until he has had a satisfactory answer to his question 
The attention of the Magistrates has been draw n sev cral times to this defect 
in the procedure but the comments of the Court base ins anably been 
completely ignored In my view the Local Government should take steps 
to see that Magistrates understand the requirements of S 164 (3) and that 
if Magistrates fail to observe them, th^ are ses erely repnmanded — 
Roe J in Ragho v Ettip 18 Cr L J 721 fPat) ^\hc^e a Magistrate 
questioned the accused person thus * It appears that you have com- 
mitted murder and absconded by escaping from custody, you have now 
come what have you to say ? hrtd that the question was extremely im- 
proper— /n re Pisan 3 Meir 137 

In order to ascertain whether the confession is voluntary, the Magis- 
trate IS bound to question the accused closely as to hi$ motive in making 
a confession, and if he fnils to do so he has no jurisdiction to say that 
he IS satisfied as to the voluntary nature of the confession — 18 Cr L. J. 
721 ((Pat) In a more recent case of the same High Court, howcver,il 
has been held that it is not necessary that the Magistrate should hive 
questioned the accused as to his motisrs in making the confession, though 
as a rule of prudence It IS better that he should doso— Cm/i s Deuati 
Kahar, 4 P L T 18O 24 Cr L J 497 

It would be going much too far to say that a Magistrate recording a 
statement or a confession under this section cannot nnd should not ask a 
single question of the deponent But it is equally certain that his posi- 
tion when recordinglsuch statement or confession ls merely that of a re- 
cording MagLStrate, and that be is in no sense inquiring into the case and 
that he IS not an investigating officer Hcwould be justified in, and ought 
in the ordinary performance of his duties, to clear up any matter which is 
ambiguous on the face of the statement, but he is wholly unjustified in 
exacting, by questions from tbc deponent any facts which the deponent 
has not spoken to m his Court. CveTydbing must depend on the nature 
of the questioning and the object of it and the mere fact that an answer 
waj elicited by a question does not make the proseedings improper or tho 
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statement a<i a confesMon — Hasan Ah \ h £ 23 \ L J 

719 2r Cr L J I 09 A I R 19 6 AH 2' 

No express form of question >s prescribed and the extent to which 
the 'lagistrate slioul I question the accused must largely depend on the 
particular facts of each case There are cases which on the face of them 
attract the suspicion of a Magistrate and there are others which do not 
attract anj susp cion at alt and »t is impossible to laj down any hard 
and fast rule on the subject The Court must in each case satisfy itself 
that the Magistrate honestlj bchexed and took stops to ascertain that the 
confession was a soluntarj one— TAitw s Cmp 4 T L T 279 24 Cr L 
J 6-t9 It la desirable that the Magistrate in recording the confession should 
put \ annus questions to the accused to enable him to decide whether the 
confession is a soluntarj one or not but there is nothing in law which 
la> s down that a Magistrate cannot satis(> himself as to the voluntariness 
of the confession bj putting a single question to the accused— rwf v 
Drxan Kahar 4 P L T i8ft '•4 Ct 1- J 497 

St8 Police custody — A confession obtained after the accused had 
been m custod) for some time is always open to grave suspicion— 9 All 
328 Mohjan V Croxin 6 C W N 380 M hen a Magistrate records the 
confession of a person who has been in police custo ly he should ascertain 
and record the period during which the accused had been m custody to 
satisfy himself whether the confession is soluntary or not — Q E v Nara 
ian 33 Bom 343 But where an accused was actually produced before 
the Magistrate as soon as he was arrested and was produced before him 
the next day for recording the confession f^ld that the confession should 
not be ignored on the ground that the Mag strate did not ask him how 
long he was in Police custody— Cmp v Drown Kahar 4 P L T 186 The 
fact and duration of Police custody has a material bearing on the question 
whether a confess on is voluntary or not — Jogjtbon v Cmp 13 C M N 
861 The unjustifiable violence used by the Police to the accused for his 
arrest his illegal detention in police custody for more than 24 hours after 
his arrest and the marks on his person — all these must be held to have 
vitiated the voluntary character of his confession and it was therefore 
inadmi sible in evi lence — Q C v Appa i Bom T R 357 But a 
confession cannot be rejected on the sole ground that the accused had 
been a long time in police custody— 0 D s Rtahadhu Ratanlalyao The 
Punjab Chief Court holds that even if the accused is in the custody of a police 
officer when he makes the confession yet the confession being made before 
a Magistrate is not excluded from being given In evidence by anything 
contained msec 26, Evidence Act when proved by the esidence of the 
Magistrate— Frror v Croivti 1918 P R ir 19 Cr L J 651 (following 
1881 P R 21 ) 

A prisoner In police custo ly who was brought before a Magistrate to 
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ha^ e hi3 confession recorded did not cease to be m police custody merely 
because at the time of recording the confession there was no police officer 
in the room when it was found that a police officer was waiting outside 
the room M here the confession was being recorded — Q E v Lahshmya 
Ratanlal 85^ (856) 

rc IS Highly improper if not illegal fora Magistrate to examine an 
accused person who comes fresh from the hands of the police who made 
the inquirj Vny confess onal statements made bj the accused in such 
examination are of little value — Emp v httra iSS"* \ W N jOG 

519 Memorandum — A confession without a memorandum that it 
IS voluntarily made is bad in law and cannot be admitted in evidence— 6 
Bom ■’88 1 Bom 19 Emp v Itadle Hatut 7 C \\ Is •’20 and the 
svant of a mcniormdum can be cured if at all onlj by the Sessions Judge 
taking evidence during the trial that the accused had made the statement 
— 5 Cal 958 6 -E V Alga tatajan 2- Mail 15 

Where the Magistrate has made a memorandum thtt the confession 
svas voluntarily made it may be presumed that it is a correct record of 
a voluntary confess on Nevertheless if it is found that the confession 
was procured by any inducement threat or promise it must be treated 
as irrelevant— Cm/j. s Detinn ^ P L T 186 ■•4 Cr L J 497 

The memorandum annexed to a record of confession is not a conclu 
sive evi lence of the fact that the confession was soluntanly made so as to 
preclude the Coi It ot Appeal from inquiring nto tl e nature of the con 
fession to see vhetl er it was vol ntsrs or not — Jogjifaii \ Emp H 
C M N 86t 10 C I J tij 

The memorandum is required only in case of confessions made bj tie 
accused \ statement of a witness nee<l not be appended bj a mciuoran 

dum that such statement was made voluntxriU — 0 F \ Jadiib •»7 Cil 
295 

A confession does not become unworthy of evidence merely because 
the memorandum required b> law to be attached thereto has not been 
written m the exact form prescribed — ^3 All 338 It is sufficient if it is 
in substance the same as tliat given in this section 

It IS most advisable although the law does not require it that the 
Slagisfrate should record a memorandum of enquiry showing what steps 
he has taken to fully satisfy himself that an accused person is confessing 
voluntarily — Umar dm s Croun sJah i'»9 •>3 Cr L J 388 

If the memorandum omitted to state that the confession was volun 
tarily made, it was held that the Magistrate omitted to observ e a most 
important provision of this secfiim and the confc sion was therefore not 
admissible in evidence — In re Ea tubadi Narasmgka •’Weirdo Q Ev 
Phatrab 2 C W N 702 (717) b it m some cases it has been held that the 
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defect would be cured bj sec 533 if the Magistrate aftenvards deposed 
that he believed that the ccnfcs«ion was \olwntarily made — Etnp v Deo 
Du ^3 All j6G 20 A L J 0*5 Ram^t \ E»np 3 Pat 872 '877) 

26 Ct L J MaAsiiJ\ Cmp 3 {» L T 773 

Under this «cction as now amended the Magistrate must explain to 
the accused that ho is not to make mj confession and that the 
confession maj bo used as evidence against him and the mcmoi'anduni 
also should record the fact that the explanation was given But omission 
to record the fact that the accused was so warncl would not make the 
confession inadmissible in evidence if the 'lagtstratc who recorded the con 
feyion was afterwards examined (sec 533) and deposed that he gave the 
required warning to the accused and the accused Understood it — Ilama\ 
V Emp 3 Pat 872 (877) 26Cr L J 314 AIR 1925 Pat Bona 

Singh V Emp 7 Lah I. J 250 26 P I, R 379 26 Cr L J 1458 hhe 
wan \ Emp G Lah 58 26 P L R 346 36 Cr L J 1074 But jf as a 
a matter of fact no such explanation was given by the Magistrate to the 
accused the defect is not merely one of form but of substance, and 860,533 
cannot cure it — Parlap Singh v Crown 6 Lah 415 7 Lah L J 482 A 
I R 1923 Lah 005 Raov Crown 26 P L R 173 '•dCr L J 1175’ 
But the memorandum need not set forth the circumstances under which 
the confession was made Thus an omission to state m the memoranduoi 
that the accused was not in police custod> at the time when the confession 
Mas made does not make the confession invalid — Katanla* 534 

An English memorandum ns required by sec 3O4 is not necessary m 
respect of a confession uncle* this section — Pchoov Empre s 14 Cal 539 
Refusal to make a memorandum — Uhere a Ufagistrate who recorded 
•the confession of an accused refused to make the memorandum on the 
ground that the confession did not seem to be voluntary it was held that 
under sec 533 the confession could be adm tted in evidence during the 
trial when the Magistrate who recorded it proved that it was made volun 
tunly—Earbans \ K D 80 C 395B Ml ere the Magistrate refused 
to make a memorandum on the ground that the accused had been in police 
custody for 5 da> s before he was produced before him and that there w as a 
proposal on the part of the police to treat the accused as an approver 
but there was no ev dence that the propo al was communicated to the 
accused it was held that this ground was not a valid ground and the Ses 
sions Judge ought to have proceeded in the absence of the memorandum 
to take evidence under «cc S33 cr the confession vns duly made 

— Q E V Anga Valoian 22 Mad 15 

520 Explanation— Magistrate without jurisdiction —The Etplana 
tion to this section Jays down that a stxtement or confession can be recorded 
by a Magistrate although he has no Jurisdiction in the case But a Magis 

Til ■Z’r r 
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ha\ e his confession recorded did not cease to be in police custody merely 
because at the time of recording the confession there was no police officer 
jn the room when it was found that a police officer was waiting outside 
the room where tie confession was being recorded — p E v Lakshmya 
Ratanlal 855 (856) 

It i> Highly improper if not illegal for -i Magistrate to examine an 
accused person who comes fresh from the hands of the police who made 
the Inquirj Any confessional statements made bj the accused in such 
examination are of little value — Eutp v httra 1882 \ W N 166 

519 Memorandum — A confession without a memorandum that it 
IS voluntarily made is bad in law and cannot be admitted in evidence— 6 
Bom ">88 1 Bom 19 Emp v Radhe fiatut 7 C \\ N •’zo and the 
want of a mcmor^ndllm can be cured if at all onlj the Sessions Judge 
taking evidence during the trial that the accused had made the statement 
—5 Cal 958 Q E V Alga latayan a* Ma I 13 

Where the Magistrate has made a memorandum that the confession 
was voluntarily made it may be presumed that it is a correct record of 
a voluntary confession Nevertheless if it is found that the confession 
was procured by any inducement threat or promise it must be treated 
as irrelevant — r»i^4 v < P L T j 86 •»4 Cr I J 497 

The memorandum annexed to a record of confession is not a conclu 
sive evi lenec of the fact that tbe confession was voluntarily made so as to 
preclude the Court of Appeal from mq iring into the nature of the con 
fession to see whether it was voluntarv nr not — Jtigjilav v Ewp l^ 
CMS 861 loC I J 12^ 

Ihe memorandum is required only in case of confessions made by tic 
accused \ statement of a witness need not be appended by a memoran 
dum that such statement was made voluntac ly — 0 C v Jadtib '»7 Cal 
■’95 

A confession does not become unworthy of evidence merely because 
the memorandum required by law to be attached thereto has not been 
written in the exact form presenbed — ^3 AU 338 It is sufficient if it is 
in substance the same as that g veil in this section 

It is most advisable although the law does not require it that the 
iVagisfrafe sfroerM reciffif a meiweraiwAnw -sif imvjcrrrysiVowrng'w^^f vAepc 
he has taken to fully satisfy himself that an accused person is confessing 
voluntarily — Umar dm v Croaw 2 I ah fg ’3 Cr L J 388 

If the memorandum omitted to state that the confession was volun 
tardy made, it was held that the Magistrate omitted to observ e a most 
important provision of this section and the confc sion was therefore not 
admi»siblem evidence— /« re ha tubadi Narasingha aWeirtyo Q E v 
Phairab, 2 C W N 702 (717) hot m some eases it has been held that the 
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dcfrct woald be cured by sec 533 if the Magistrate aften%ards deposed 
that he belie\ed that the coufcssion was \oluntarily made — Ltnp v Deo 
Du -45 All 16O 20 A L J 915 Ramil V King Emp 3 Pat 87’ '877) 
26Cr L J 314 Vatj«d\ Emp 2 P L T 773 

Under this section as now amended the ^Iaglst^ate must explain to 
the accused that he is not to make an> confession and that the 
confession maj be used as eaidence agamst him and the memor'anduta 
also should record the fact that the explanation was given But oroission 
to record the fact that the accused was so warned would not make the 
confession inadmissible in evidence if the Magistrate who recorded the con 
fcssiou was afterwards examined (sec 533) and deposed that he gave the 
required warning to the accused and the accused understood it — liamat 
V Emp 3 Pat 87.(877) 26Cr L J 314 AIR 1925 Pat 191 Bawa 
Stngfi V Emp 7 Lah 1 . J '•50 ^6 P L R 579 2O Cr L J 1458 Khe 
wans Emp 0 Lah 58 26 P L R 316 26 Cr L J 1074 But if as a 
a matter of fact no such explanation was given by the Magistrate to the 
accused the defect u not merely one of form but of substance, and 6ec»533 
cannot cure it — Parlap Smgh v Crown 6 Lah 415 7 Lah L J 482 A 
I R 1925 Lah 603 Ml liaov Crown 26P L R 173 ■’6 Cr L J 1175 
But the memorandum need not set forth the circumstances under which 
the confession was made Thus an omission to state in the memorandum 
that the accused was not 10 police ciistod> at the time when the confession 
was made does not make the confession invalid — Ratanla* 534 

An English memorandum as required by sec 3O4 is not necessary in 
respect of a confession under this section— Feftoo v Empr m 14 Cal 539 
Ee/usa’ h make a memorandum —Where a Magistrate who recorded 
the confession of an accused refused to make the memorandum on the 
ground that the confession dul not seem to be voluntary it was held that 
under sec 533 the confession could be admitted in evidence during the 
trial when the Magistrate who recorded it proved that it was made volun 
tanly— Harfcaas V A E 8 O C 395B \\ I ore the Magistrate refused 

to make a memorandum on the ground that the accused had been in police 
custody for 5 days before he wras produced before him and that there was a 
proposal on the part of the police to treat the accused as an approver, 
but there was no ev dcnce that the propo al was communicated to the 
accused it was held that this ground was not a valid ground and the Ses 
sions Judge ought to have proceeded in the absence of the memorandum 
to take evidence under 'ec 533 whether the confc'sion v as duly made 
— Q E V Anga Valayatt 22 Mad 15 

520 Explanation— Magistrate without jurisdiction —The Explana 
tion to this section lays down that a statement or confession can be recorded 
by a Magistrate although he bus 00 jurisdictn 

Cr. 27 
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trate not havjng jurisdiction can record the statement of a witness under 
thissection if thewitnessappearsvolnntanlybeforehim and is not brought 
before him by the police — Emp v Hurt Sheikh 29 Cal 483 Th s section 
will not empower a police officer to compel a witness to go to a local Magis 
trate not competent to deal with the case and to get the statement re- 
corded — Queen Emp v Nana Hatanlal 468 {469) Emp v Nun Sheihh 
29 Cal 483 Where the police officer has reason to believe that the wit 
ness IS likely to be gained over by the accused the proper course is to send 
the accused and the w tness to the Magistrate having jurisdiction without 


delay — Emp v Nun Shexhh 9 Cal 

165 (i) Whenever nn 

Search by officer m charge 
police-officer of a poUce 
station or a police officer 
mnlang an investigation con 
siders that the production of 
any document or thing is 
necessary to the conduct of 
an investigation into any 
offence which he is authorised 
to investigate and there is 
reason to believe that a person 
to whom a summons or order 
under Section 94 has been or 
might be issued will not or 
would not produce such 
document or thing accord 
mg to the directions of the 
summons or order or when 
such document or thmg is 
not known to be m the 
possession of any person 
such officer may search or 
cause search to be made for 
the same in any^place withm 
the limits of the station of 
which he is m charge, or to 
which he is attached 


483 

166 (l) \Vhene^e^ an 

Search by officer in charge 
police officer of a pohee 
station or a pohee officer 
makmg an investigation has 
reasonahh grounds for behev 
tng that anything necessary for 
the purposes of an iniesltgaUon 
into any offence uhxch he fS 
authorised to invtsUgaie way 
be found tn any place uxtJnn 
the limits of the police station 
of which he ts tn charge or 
to which he is attached and 
that such thmg cannot tn hts 
opinion be otherwise obtained 
without undue delay such 
officer may after recording 
tn wrtltng the grounds of 
his belief and specifying tn 
such writing so far as possible 
the thing for ithich search is 
to be made search or cause 
search to be wade for such 
thing tn any place uithin the 
limits of such station 
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(2) Such officer shall if 
practicable, conduct the 
search m person 

(j) If he IS unable to con- 
duct the 'icarch m person, 
and there is ro other person 
competent to make the 
search present at the time, 
he may require any officer 
subordinate to him to make 
the <fearch and he shall de- 
liver to such subordinate 
officer in order m writing 
specifying the document or 
thing for which search is to 
be made, and the place to be 
searched , and such subordi 
nate officer ma> thereupon 
search for such thing in 
such place 

{4) The provisions of tJus 
Code as to search warrants 
slutl so far as may be apply 
to a search made under this 
section 


(2} A police officer proceeding 
under sn6 section (i) shall if 
Practicable conduct the search 
«« person 

(3) If he IS iirable to con- 
duct the search in person and 
there is no other person com- 
petent to make the search 
present at the time, he may 
after recording tn uriting hts 
reasons for so doing require 
any officer subordinate to him 
to make the search and he 
sliall deliver to such subordi- 
nate officer an order m writ- 
ing specifying the place to he 
searched and so far as possible 
the thing for uhtch search is io 
be made and such subordi- 
nate officer may thereupon 
search for such thing in such 
place 

{4) The provisions of this 
Code as to search w arraiits 
and the general proiisions as 
to searches contained in Section 
102 and Section 103 shall so far 
as may be apply to a 'carch 
m-'dc under this section 


(5) Copies of any record made under sub section (1) or sub- 
section (3) shall forlhuiih be sent to the nearest ^(agisirate eni- 
pOiVered to take cognizance of the offence, and the ou-ner or occupier 
of the place searched shall on application be furnished uUh a cop\ 
of the same by the Magistrate 

Provided that he shall pay for the same unless the Magistrate 
for some special reason thinks fit to furnish it free of cost 
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Change — ^The changes in this section as shown by the italicised words 
have been introduced by see 36 of the Criminal Procedure Code Amend 
ment Act (XVIII of 1923) Tor reasons see below 

521 Sub section (i) — General search — ^The old section spol e of 
'any document or thing which meant a specific document or thing which 
might be the subject of a summons or order under section 94 it did not 
authorise a general search on the chance that something might be found — 
Bajrang Gope v Emp 38 Cal 304 Pran Khan v K E 16 C W N 
1078 V Bf\kkbka.n 13 A L J 979 38 All 14 Dtvakar v Rama 

tnurh 35 M L J 127 19 O L J 901 The section spoke of a particular 
document or thing which was necessary to the conduct of an investiga 
tion into an offence and d d not autbonse a general search c g for arms 
generally — Clarke v Brojendra Kishore 36 Cal 433 or for stolen property 
generally — Dtsser Mtsser v Emp 41 CaJ 261 nor was the requirement 
of this Section fulfilled by framing the warrant as one for stolen property 
relevant to the case — Pran Khan v K E 16 C N 1078 13 Cr I*. 

J 764 

This has been made clear by the present amendment by the addition 
of the specific words and specifying in such writing to be made 
These words were added during the Debate on the motion of Kir Ranga 
chariai who observed as follows 1 think that it is a vicious thing to allow 
a police officer to have power to conduct 1 general seirch without know 
mg what It IS he is going to search for but merely to see if he can find some- 
thing incriminating in a person s house Even the wording of the clause 
itself ( that such a thing cannot in his opinion be otherwise obtained without 
undue delay ) contemplates that the man himself has some information and 
that he must know what it is that he is after and it is necessary that he 
should record this in writing and forward the record to the Magistrate 
so that it wll be a check upon irresponsible general searches Tvhich have 
frequently disfigured the police admimstratioa rn vanous parts £>/ the 
country — Legislatne Assembly Debates 31st January 1923 p 1754 
This section IS not restricted to a search for what 15 stolen and believed 
to be stolen property but it permits a police-officer to make a search of 

anything necessary for the purpose® of an investigation into any offence 

Emp V Param Suhh 23 A L J 1037 AIR ig-’S AU 147 

522 Withm the limits — A Station House officer has no power 
to make a search beyond the local lumtsof his ow’n circle — Mtr Sha v Crown 
8S L R I 16 Cr L J 15 Krishna Atyarv Emp 24 M L T 96 20 

Cr L J 145 Such a search is illegal and resistance to such search is not 
an offence — Madho Sonar v Emp 13 A I.. J 691 16 Cr L J 589 But 
see sec 166 (3) which now aatbonsra a Police officer, under certain 
circumstances to make a search within the limits of another pobce station 
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523 Who shall conduct the search — Sab section (2) lays down that 
the officer in charge of a pobcc station or the investigating officer must 
* conduct the search in person But this docs not mean that the officer 
roust himself make the search 1 e ransack boxes examine the room, dig 
up the floor or otherwise seek for the property Uor is it necessary that 
all these processes should take place under his very eye Therefore where 
the Inspector remained outside the house while the actual search was 
being made insiJe by two constable* it was held that the search was not 
illegal All that the section means i'» that the officer should go to the spot 
and exercise a general superintendence over the search in contradistinction 
to the cases where he is unable to go to the spot and deputes a subordinate 
by a written order to condnet the search m his place — Sadagopala v Safrw 
ghna 23M L J 445 (dissenting from 17 M L J 323 where a search made 
by a constable inside the house while the Inspector was seated outside 
was held to be illegal as not beiog conducted m person by the Inspector) 

The Magistrate cannot conduct the search under this section This 
section speaks of a search nude by a Police officer and not by a Magis 
trate— CfurAs v Drojtndra 36 Cat 433 The Magistrate can conduct 
a search only under section 105 which section has not been made apphea* 
ble here 

524 Sub section (3) — Order m writing — If the officer cannot him* 
self go to the spot he can depute a subordinate but the deputation mast 
be by an order »>» ionting A constable making the search without such 
a written order does not lawfully exercise the pow^r of a public sefvantr 
and resistance to such search is not au oSence — Q v I^aratn 7 N 
W P H C R 209 IduMauJal v Fm/> 6 C L J 753 Mir Sha v 
Crown SS L R 1 Madho Sonar v Enip 13 A L J 691 

525 Sub section (4} — Necessity of Search warrant — A subordinate 
Police officer may hoivever without a warrant enter a house in search 
of a Person who is charged with having committed a cognuable oSeace 
but be 13 not crapoweted to enter a house without a search v. arrant in 
search of properly — Reg v \enhatarav 7 B II C R 50 

Witness to the search — ^Pnor to the present amendment it was held 
that the failure to call inhahitants of the locality as witnesses to the search 
did not make the search illegal because the provisions of section 103 did 
not appfy to a search under this section — Sadagopah t Sa/rugAtta 23 If 
L J 445 This ruling is now rendered obsolete by the present sub 
section (4) which makes the general provisions of searches under sections 
102 and 103 applicable to searches under this section 

Daniiges for ill gal search —A police officer cannot inacstigate mto 
a non cognizable case without the order of a Magistrate (sec 155) nor 
can he make a search in respect of it hecansc he can make a search only ^ 
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IQ those cases which he can investigate Therefore a police officer 
making a search in a non cognizable case without being authorised by a 
Magistrate is liable to be sued for damage — 24 Cal 691 

Where a Police officer makes a search for specific stolen property 
bonaftde the person whose premisesaresearched is not entitled to damages 
— Dtvakar V Ramamurii 35 M L J 127 ig Cr L J goi 

A police officer not having jurisdiction over the place searched who 
takes part m a search conducted by another police officer authorised by 
the Code to conduct the search cannot be said to exceed his jurisdiction 
and IS not liable in damages as one making an illegal search — Asan v 
iV/artfzmun>. 42 Mad 446 36M L J 352 20 Cr L J 422 

Subsection (5] — -This subsection and its proviso did not exist in the 
Bills or Reports but were added dunng the Debate on the motion of Mr 
Rangachariar who in moving this amendment observed as follows — 
The object of this amendment is that as soon as a search is made, an 
Immediate report should be made to the nearest Magistrate The second 
object is that the person ivhose house is searched should have copies of 
the records made under sub sections (1) and (3) Subsection (4) as it 
stands enables the provisions of section 103 to apply that is. the general 
rules relating to searches are made applicable Under section J03 the 
occupier of the place where the search tvas made gets only ^ 1st o( the 
articles taken but what I want him to get is the reason for the search which 
has to be recorded in writing which has to be sent to the Magistrate and 
he gets a copy thereof See the Legislative Assembly Debates 31st 
January 1923 page 1735 

168 (i) An officer m charge of a police station or a fohee 

When officer m bemg below the rank of a Sub- 

charge of polic* sta Inspector making an investigation may re- 
tion may require _ , . , 

another to issue quire an oliiccr in charge ol another police- 
search warrant station, whetlier m the same or a different 

distnet, to cause a search to be made m anyplace, in any case 
in which the former officer might cause such search to be 
made, withm the limits of his owti station 

(3) Such officer, on being so required, shall proceed 
according to the provisions of section 165, and shall forward 
the thing found, if any, to the officer at whose request the search 
was made 

(3) Whenever there ts reason to believe that the delay occa- 
sioned by requiring an officer tn charge of another police station 
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to cause a search to be made under sub section (i) might result tn 
alienee of the cohj»iissio»i of an offence being concealed or des- 
troyed, tt shall be laicful for n»i officer tn charge of a police station 
or a Police officer making an iniesUgation under this Chapter to 
search or cause to be searched, any place tn the Iwufs of another 
police station tn accordance iitlh the proiisions of Section 
^65 as if such place uere uitJnn the limtts of his own sfaiion 

(4) Any officer conducting a search tinder sub section (3) shall 
forlJmith send notice of the search to (he officer in charge of the police 
station liithin the Itmtis of uhtch such place is situate, and shall 
also send with such notice a copy of ike Itst {if any) prepared under 
SecUomoy and shall also send to the nearest Magistrate empouered 
to take cognizance of the offence, copies of the records referred to tn 
section 165 sk 5 sections (f) and (3) 

(5) 1 'he owner or occupier of the place searched shall, on appli- 
cation, be furnished with a copy of any record sent to the Magtsiraie 
under sub section (4) 

Provided that he shall pay for the same unless the Magistrate 
for some special reason thinks fit to furnish it free of cost 

Change —The changes have been mtroUuccd by sec 37 ol the Cnmmal 
Procedure Code Amendment Act (XVIII o| 1923} 

Not being below the rank of Sub inspector — In the Bill as mtro 
duced an investigating oHiccr could not be below the rank of Sub Inspector 
We have proposed to some extent to remove this restriction but \vc arc 
inclined to think that the powcrs> conferred by section lOO should not be 
exercised by a police officer making an investigation who is below., the 
rank of Sub Inspector ^\c realise however that there may be admini 
etrativc difficulties in this connection and U such difficulties arc pointed 
out by Local Governments we should be prepared to retain this clause 
unamended ^Jieport 0/ the Joint CotnmtUee (1922) 

Sub sections (3), (4) — These two subsections are proposed to be 
added in order to give power in certain circumstances to an officer in charge 
of a Police station to search or cause to be searched places wthm the local 
limits of another police station — Statement of OSjecIs and Reosons (1914) 
Sub-section (5) — This sub-scction and theproviso aswcllasthe words 
and shall also and (3) in the last three lines of subsection (^1 did 
not exist in the Bills or the Reports but were added on the motion of Sir. 
Rangachanar during the Debate in the Legislative \vcembl) The reason 
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for this amendment is the same as that for a similar amendment made 
in sec 165 See the Legtslalne Assemlfy Debates January 31st 1923 
page 1757 

167 (i) Whenever it 167 (1) Whenever any 

ProcedMswhan Pr.c.dur. arrest 

Investlgat ion anyinvestj^ when mvestiga ed. and detained 
cannotbe . , lion can not be .... , 

completed in ^lon under this completed m custody and 
twenty.fouf Chapter cannot twenty-four if appears that 
hours. , ^ , hours ^ . 

be completed the ipvcstiga- 

wthin the period tion * * * cannot be completed 

of twenty four hours within the penod of twentj- 
fixed by Section 61 and there four hours fixed by Section 61, 
are grounds for believing that and there are grounds for 
the accusation or infonnation believing that the accu«a 
16 well founded the officer m tion or information is nell 
charge of the police station founded the officer m charge 
shall forthwith tran«mit to of the police station or the 
the nearest Magistrate a copy police officer making the inics 
of the entnes m the dnry itgalton tf he ts not below the 
hereinafter presenbed relat rank of Suh~lnspeclor shall 
mg to the case, and shall at the fortliwith transmit to the near 
same time foniatd the accus est Magistrate a copy of the 
cd (if any) to such Magistrate cntiics m the diary hereinafter 
prescribed relating to the 
case and shall at the same 
time forward the accused (**) 
to such Magistrate 

(2) The Magistrate to whom an accused person is for 
warded under this sectiwi may whetlier he has or has not juns 
dir-tion to trj; the rase irom tune to time authorise the detention 
of the accused in such custody ai such Magistrate thinks fit, 
for a term not exceeding fifteen days in the whole If he has 
not jurisdiction to try the case or commit it for tnal and consi 
ders further detention imncces«aiy, he may order the accused 
to be forwarded to a Magistrate having such jurisdiction 

Provided that no Magistrate of the third class, and no Magts 
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trail, oj the second class not specially empoue/ed tn this behalf by 
the Local Go ernment shall authorise detention tn the custody of the 
police 

(3) A Alagistratc authonzing under tlus section detention 
in the custody of the police shall record his reasons for so doing 

(4) If such order is gn cn by a Jfigistratc other than the Dis- 
trict Magistrate or Sub diMsional Magistrate he shall foniardj 
a copy of lus order with his reasons for making it to the Magis- 
trate to whom he is immediately subordinate 

Change —The italicised words in subsection {i) and the proviso in 
subsection (2) have been inserted by sec 38 of the Criminal Procedure 
Code Amendment act III of 1923 The reasons are stated below 

526 Scope —Prior to the present amerdment the first six lines of this 
section ran thus — Whenever it appears that any investigation unde 
this chapter cannot be completed etc » t this section appi ed only to 
investigations under this chapter and gave no authority to a Magistrate 
to remand an accused person to custody in proceed ngs under Chapter 
^ JII in order to enable the police to arrest other petsons loirttly accused 
with him — Emp v Basya 5 Bom L R 27 Ra^hui v Emp 32 Cal 
80 8 C W N 779 In re Subtarayya 39 Mad 928 36 All 262 These 
Tubngs are no longer good hw because the words under this chapter 
have now been omitted by the Amendment Act of 1923 

527 24 hours fixed by sec 61 — ^Having rcgnrd to the provisions of 
this section and of sec Oi and to the re<]uiremeats of justice the intention 
of the Legislature is that th<» accused persons slould be brought before 
the Magistrate competent to try or commit with as little delay as possible 
— C £v Cn^adH ii Mad 98 

Not below the rank of Sub Inspector — In sec 167 however 
which confers a pow er to ask for a reman 1 we would confine the operation 
to investigating officers not below the rank of sub Inspector — Report of 
the Joint Committee {1922) 

528 Forward the accused to the Magistrate — Before a JIagis 

tratc remands an accused person to police custody the accused must be 
produced before him — Pear} Mohan v Heston 16 C \\ Qf 

L J O5 W 1 ere the accused is not brought before the ^lagistrate it is 

illegal for him to remand the prisoner on the application of the police 

Croien v Shera 1S67 P R 39 

529 Sub sect on (z)— Magistrate s power to deUin —Under this 
section a Magistrate on a mere perusal of the entries m the Police diaries 
may from time to time authorise the detention of the accused for a 
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not exceeding 15 days on the whole Thereafter he can, under sec 344 by a 
warrant, remand the accused for any terra not exceeding 15 dajs at a 
time if there is sufficient evidence to suspect that the accused has commit- 
ted an offence and that furtherwidence may be obtained b> such remand 
—36 Cab 166 

An application for remand to pohcc custody must be made personally 
by the chief Police officer present to tlie chief Jlagistenal officer present, 
unless this is impossible owing to the absence of one of the officers con 
cerned or through some other exceptional cause — Peary Mohan v We$ton, 
16C W N 145 x3Cr L J 6j 

The poivcr under sec 167 is given to detain the prisoners in custody 
while the police make the investigation and before the incjuiiy , but the 
custody mentioned in sec 344 is quite different and is intended for under- 
trial prisoners, 1 e when the inquiry or Inal has begun or is about to 
begin — Q £ v Zngadu 11 Mad 98 Jnre hnshnajt 23 Bom 32, In 
ft Nagtndra Nath, 31 Cal 402 (412) 

Under the proviso to this sub section newly added the power of deten* 
tion IS confined to first class Magistrates and to second class Magistrates 
specially empowered The reason is that the period of detention is just 
the time which is taken advantage of by inexperienced Magistrates for 
extorting confessions and other things Therefore the power of detention 
should be given only to cxpcncnced Magistrates \\ e consider that the 
Bill docs not go far enough in its restriction of the Magistrate-, who should 
be authorised to remand to police custody Me would confine the power 
to first class Magistrates and to second cla^s Magistrates specially em- 
powered —^Peporl 0/ the Jotnl CotnmtUee (1922) 

530 Period of detention — The period for which a Magistrate can 
authorise the detention of the accused in police custody is under this 
section 15 days on the whole — In re Kmhnajt, 23 Bom 32, Peg v 
Surhaya 5B H C U 31 , 1902P R 24 Q L y Liigadu 11 Mad g8 , 
19 M R 36 

In ordering further detention when there arc good reasons for it a 
Jlagistrate should invariably limit the term as much as possible to what 
may be necessary for the object in view — Lmp v Nampii Kuht. 11 C. 
W.K 554 

531. Subsection {3)— Grounds of detention — MTcre a Magistrate 
orders the detention of an accused person m police custody, he must 
record sufficent reasons for the same -— /b « hrtshuaji 23 Bom , Peary 
Mohan v Weston, i6 C W N 145 Before he orders the detention of an 
accused person be should asceitara how long the accused had been under 
police surveillance or m&ucncc and u recording the reasons for detention 
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he should note alt the information that be is able to obtam on the subject — 
Emp V Madar, xSSj A W. N 59 

By requiring the Magistrate to leconl Ws reasons in case of sanctioning 
detention in police custody, the law contemplates that the Magistrate 
should consider whether on the factsplaced before him there are good grounds 
for allowing such detention There must be at least something to satisfy 
the Magistrate that the presence of the person arrested would, during the 
police las estigation, assist in some discoserj of evidence — Emp v Kam- 
pu Kuht, II C \V N 554 The reasons which are to be recorded must 
be reasons showing the particular nccessitj which exists in each particular 
case for leaving the prisoner in the hands of the Police Under no cir- 
cumstances should an accused person be remanded to police custody unless 
it IS made clear that Ins presence is actually needed in order to serve some 
important purpose connected with the completion of the inquiry — Emp. 
V Madar, 1S85 A W K 59 

Thus, when the accused had confessed before the Jlagistratc and had 
pointed out some of the properties stolen and was waiting to do more, 
but was unable to do so because the Police were by law unable without a 
special order to detain him it was held that an order for detention should 
be made — Emp v Kampu, ti C W N 554 If in a case into which the 
police are enquiring, the suspected persons have voluntaiily offered to con- 
duct the police to a place where the stolen property may be found but such 
an offer cannot be carried into execution witJun the limited penod of 24 
hours, the power to detain under this section may be rightly exercised 
—0 r V nugonalh, 3 N W P H C R 27a 

But the fact that the accused is wanted bj the police for the purpose 
of pointing out the places through which he passed on his way to commit 
a dacoity. or for the purpose of obtaining his identification in the Milage 

IS not a sufficient reason for sanctioning detention — Amxr hhan v K E, 

7 C W N 457 So also. It would be improper for a Magistrate to sanction 
the detention of a person in police custody so that he may be forced to give 
a clue to the stolen propertj — Q E v Rugoiialh.^N %V P II C R 375, 
or on a mere expectation that time will show his guilt— 1872 P R r; . or 
simply lor the purpose of verifying hi» confession recorded under section 
164 — Lmp V Radhe Ilalwat. 7 C W N 220 

168 When apy subordinate police officer has made any 

in\cstigation under this Chapter, he shall 

Report of mvestiga* t 1 * . . 

tion by subordinate report the result oj such inxcstigation to 
police officer. officer in charge of the pohce*station. 

532. It was held that a report made by a subordmate Police Officer 
under this section was not a public document within the meaning of section 
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74, Evidence Act, and an accused person was not entitled to a copy of 
jt before trial— 20 Mad 189 Bot now see sec 173 sub section (4) 

169 If, upon an investi^tion under this Chapter, it appears 
R-lease ol accused *“ ot the police station 

when evidence defi- or to the poUce^officer making the tnveshga- 
tim, that there is not sufficient cviderce or 
reasonable ground of suspicion to justify tl e forwarding of the 
accused to a Magistrate, such officer shall, if such persor is m 
custody, release lum on his executing a bond, with or without 
sureties, as such officer may direct, to appear, if and when so 
required, before a Magistrate empowered to take cognizance of 
the offence on a police report and to try the accused or commit 
him for trial 

Change — The words or to the police ofBcer making the investiga- 
tion have been added by secton 39 of the Cnm Pro Code Amead- 
ment Act, XVIII of 19^3 'In the case of sec 1C9 we agree that the power 
contemplated by the section should be exerciseablc by mvestigatiitg 
ofScers and we see no reason m this case to restrict the power to officers 
not below the rank of Sub inspector With regard to section 170, 
however, we consider that tbe direct responsibility for sending up a 
case should rest with the officer in charge of the police station ' —Jiepott 
of the Joint Committee {1922) 

533 Power of Police Officer —This section docs not authorise fl 
police officer to entertain an application for withdrawal of a complaint 
Permitting a complainant to withdraw is a judicial act the exercise of 
which IS vested m the JIagistrate under Secs 248 and 345 and the 
pohee have no authority to interfere m such matters — Anonymous, 
Ratanlal 91 

lie arrest — The admission to ball by the Police under this section jJ 
a purely provisional atrangement , and therefore if the Magistrate considers 
that the evidence does establlshn^nwa/nciecaseof anon bailable offence, 
the accused should be re arrested and forwarded to the Magistrate m 
custody — Anonymous Ratanlal 12X 

170 , (i) If, upon an investigation under this Chapter, it 
appears to the officer m charge of the 
Cases to be sent to poUce-statlon that tlicrc is sufficient 
Magetrate when evi- ^ . ,, , , . 

dence is sufficient. evidence or reasonable ground as aiorc«aid, 

such officer shall forward the accused under 



Sec 170] THE CODE OF CRimVAL PROCEDURE 


429 


custod} to a Magistrate empowered to tal^c cognizance of the 
offence upon a police report and to tr> the accused or commit 
him for tnal or if the offence is bailable ard tl c accu«cd is able 
to gi\e eccuntj shall tahe ^ecuiitj from him for his appearance 
b-fore such Magistrate on a da> fixed and for Ins attendance 
fromdaj toda> before such Magistrate until otherwise directed 


(2) W’hen the officer in charge of a police station forwards 
an accused person to a M'‘gistrato or takes «ccunt5 for his ap 
pearance before such Magistrate under this section he shall 'end 
to such ^lagistrate anj weapon or other articjc which it may be 
necessary to produce before him ard shall require the com * 
plamant (if anj) and so man> of the persons who appear to 
such officer to be acquainted witli the circumstances of the 
case as he may thmk pcccssar> to execute a bond to appear 
before the Jlagistratc as thcicby directed and prosecute or 
give evaderce (as the case may be) in the matter of the charge 
against the accused 

(3) If the Court of the District Magistiato ’’or Sub divisional 
Magistrate is menttored in the bond such Court shall be held 
to include any Court to which such Magistrate maj refer the case 
for inquiry or trial provided reasonable notice of such reference 
IS giv en to such complainant or persons 

(4) ********* * 

(5) The officer m whose presence the bond is executed «haU 
deliver a copy thereof to ore of the persons execnt^i 
It and shaU then send to the Magistrate the ong^nal uith 
his report 


Change — Subsection (i) has been rccentl} omitted by the r n 

Code amendment Act 11 of .926 The reasons for the omiss on i, u 
thus stated - Subsection (4) of section 170 prov,d„ that fh« f 

me /lay fixed 

appear 
he may 

trvsjd^ 

bo bound down to apptar before the Mns'sttote on the "tneese, sM-' 

U cepected to nmvo at the Court it he is lotwa,a,j ^ JL**”',, 
been found to be inconscmcnt ond it is understood y 

X ^ not freq 
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followed in practice — Siattment 0/ Objects and Reasons (Gazette of India 
1925 Part V p 214) 

534 Shall forward — As soon as it appears to the investigating 
police officer that there is sufficient ground for forwarding the accused 
the police officer is bound to forward the accused and has no option but 
to do so — Govinda'f Et>p 16N L R 9 2t Cr L J 7O9 

On a day fixed —A recognisance taken from a prisoner binding him 
to attend the Court to answer a charge against him should specify a parti 
cular day lor his attendance — Q v Pooran ii VV R 47 

The police should not bind over witnesses to appear and give evidence 
long after the prisoner is brought before the Magistrate — 6 W R 52 
* 53S Right of accused to copy of charge sheet at the beginning of trial 

— It was held under the old law that a Magistrate was entitled to refuse 
to give the accused at the commencement of the trial a copy of the Police 
charge sheet containing the whole of the prosecution evidence and ex 
tracts from the police diaries — 19 Mad 14 but this 1$ no longer good law 
in view of the new subsection (<) of sec 173 which new entitles the accused 
to get a copy of the charge sheet betorc trial 


Complainants and 
witnesses not to be re 
qu red to accompany 
police officer 


171. No complainant or wtness on 
lus way to the Court of the Magistrate 
shall be required to accompai y a police 
officer 


or shall be subjected to unnecessary restraint or irccn 
CompLmnts »nd '’emence or required to give uny 'eciirity 
Witnesses not to b* for^his appearance other than his own 
subjected to restraint 


Provided tint if any complainant or witness refuses to 

R«osant complain “ 

ant or Witness may be Section 170 the officer in charge of the 
forwarded in custody pohce-slation may forward him in custody 
to tlie Magistrate who may detaui him in custody until 
he executes such bond or until the beanng of the case is 
completed 


536 Unnecessary restraint — ^Where a witness was kept under police 
surveillance for about four days it was held that there was no warrant 
in the law to keep a witness under such unnecessary restraint and that 
under such circumstances the evidence of the witness could not he accepted 
as gi\en voluntarily — 4C M Is 49 
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172 (i) Every poUcc-officer making an investigation under 

Diaiy of proceediogs Chapter shall day by day enter his 

m uiTestigation. proceedings in the investigation in a diary, 

setting forth the time at which the information reached, him, 
the time at v\hich he began and closed his investigation, the 
place or places vi'itcd bj him, and a statement of the circums- 
tances ascertained through this investigation 

(2} Anj Crimmal Court may send for the police diaries 
of a Case under inquiry or tnal m such Court and may use such 
diaries not as evidence m the case, but to aid it m such inquiry 
or tnal Neither the accused nor his agents shall be entitled 
to call for such dianes, nor shall he or they be entitled to see 
them merely because they arc referred to by the Court , but 
if they arc used by tJie police-officer who made them, to refresh 
his memory or if the Court uses them for the purpose of con- 
tradictmg such police officer the provisions of the Indian Evi- 
dence Act, 1872 Section lOi or Section 145, as the case may be, 
shall apply 

537 Diary Vo be ktpV property — Tliowgb PUict<iianca are not 

evidence m the case agvinst the accused still it is very essential for crimi- 
nal tnals that they should be properly kept m the manner provided by the 
Code and tlagistrates should enforce the observance of law m this res- 
pect— 1867 P R 39 See also Cir pi7j 

It IS incumbent upon a Police officer who in%estigates a case under 
this chapter to keep the diary a* provided by this section and the omis- 
sion to keep the diary deprives, the Court of the lery sahiable assistance 
which such diaries can give if legitimately used — Hnalal v Croten 1918 
P It 16 19 Cr L J 517 

Court may send for diartes — Sessions Judges should not issue a 
genera! order directing the Police diaries »n all enses committed for tnal 
to the Court of Session and in every cnmmal appeil to be transmitted to 
them 'They are only authorised to ^end for the dianes of cases under 
tnal before them if they think it necessary in such cases to peruse the 
diaries— 0 r s ^Tatnla 19 All 390 (P B) 

538 Use of diary — 

Dtary not an evidence in the ease — ^Police diaries are not ongmal e\ i 
deuce of the mattcis contained therein — Baf Si»i»A v K C 44 Cal S76 
(PC) 21 c VV N 818 0 r V Zohir Uuiain 21 All 1S9 re A'lra-/ 
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vah 2 Weir 143 Anonymous 2 Weir 142 The Court should not tate 
the facts and statements contained m the diaries as the matenal which m ould 
help It to come to a finding forthis would be using the diary as an evidence 
in the case — 10 C W N 600 nor should the Court make a summary of the 
contents of the diary and make it a part of the judgment for that vould 
also make the statements contained in the diary virtually a part of the evi 
deoce in the case — Ump v NandLal 1894 A ^ ^55 The use of the 

diary as evidence m the case either for or against the accused is stnctly 
forbidden hy sec 1G2 Even the consent or desire of the accused cannot 
legalise the use of the diary as evide ice m the case— fl/om'z Lai v K E 
27 O C 40 AIR 1925 Oudh I 

The diary may be used not as evidence but only for the purpose of assis 
ting the Court in the inquiry or trial or as suggesting means of further 
elucidating the points which need clearing up and which are material for 
doing justice between Crown and the accused— Pa/ Sxngh v Emp 44 Cal 
876 (PC) Q £ V Jadab 2^ Cal 295 tg AU jgo Acl hatbal v Emp 
a P L T 823 Emp v Nand Lai 1894 AWN 155 Sunday Singh v 
Emp 23 Cr L J 251 (Lab) or for the purpose of scckint for sources 
and lines of enquiry and for the names of persons who may he 10 a 
position to give material evidence — Ibtd 

Entries made in a persona] diary kept by a po] ce officer tiho did cot 
start investigating and d d not carry on tl c investigation of the case do 
not fall within the provosions of this section and tl c d ary is not mad 
missiblem evidence Kata v Ei p G Cr L J 579 AIR 1925 
Cal 939 

Use by Police officer for refreshing memory or by the Court to contra 
diet the Police officer — A criminal Court may permit the Police officer 
who made the special dnry to look at it for the purpose of refreshing his 
memoryormayuseitforthcpurposeof showiog contradiction between the 
statements recorded in the diary and the evidence wb ch the police officer 
IS giving in Court A special diary cannot be used to enable my witness 
fAaw the Police officer who made it to refresh I is memory by ’00k ngat 
it and it cannot be used to contradict any witness other than such Police 
officer — Q E v Mannu 19 AH 390 Dal Singh \ Emp 44 Cal 876 (P 
C ) It 13 illegal to use police dianes for the purpose of contradicting the 
tvidmce of prosecution witnesses — Emp v Chtinm 1883 A W N 37 

The object of subsection {2) is to enable the Court to direct the police 
officer who is giving his evidence to refresh his memory from the notes 
made by him in the course of bis investigation of the case or to question 
him as to contrad ctions which may appear between statements so recorded 
and the evidence he is giving in Court If used for the latter purpose the 
provisions of secs 145 and 161 of the Evidence Actshall apply The Court 
may also use the diaries in tbe coarse of the trial for the purpose of clearing 
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Up obicunties in the evidence or bnogiog out reh'i ant facts winch the 
Court Hunks are raatenal in the interegts of a fair trial If the statements 
in question, however, base not been made evidence in accordance with, 
these statutory provisions, no Court has the tight to refer to them subse- 
quently for the purpose of coming to a judicial decision upon the case 
which u under trial or iiiquirj — Mohammad v Etnp , 26 Cr L J. 1308 : 
AIR. 1926 Lah 54 

The accused is not entitled to insist that a Police officer should refer 
to the diary to refresh his memory — S Cal 154 , nor is the Judge bound 
to compel the wtness to look at the diarj to refresh his memory — 8 Cal 
739 But see A/cAiudiin V A' IT. A I R igetPat 829, where it is held 
that if a Sub-Inspector does not remember what the witnesses stated 
at the investigation, and refuses to refresh his memory from the 
diaries, the Court should compel him to took ihto the diaries 

The diary is permitted to be used for the limited purpose of contra- 
iicUng the Police offi cr and not for the purpose of corroborating him — 
Achhatbal v Emp 2 P L T 223 22 Cr L J 374 But where ludcpen- 
dentlv of the p olicc diary wrongly relied upon by the Court below, there 
ivas ample legal evidence to corroborate the prosecution case and to sustain 
the conviction the High Court in revision condoned the 'rregiilarity and 
refused to interfere — Ihii A Magistrate should not refer to an entry 
11 a diary which is not used by a prosecution witness to refresh his memory 
a« corroborative of his evidence but an error of this kind is not a sufficient 
ground for interference by the High Court when the Magistrate has 
found the accused guilty after considering the other evidence in the 
case— In re Culttalihutti, l L \\ 229 13 Ci" L J 256 

539 Accused not entitled to copy of diary— Inspection — Neither the 
accused nor his agent is entitled to a copy of the special diarv or of any part 
of it His right IS limited to inspection only m certain cases Where the 
diary is used by the Court for the purpo-e of enabling the Police officer 
who made it to refresh his memory or for the purpose of contradicting 
him the provisions of sec lOi of the evidence Act apply and the accused 
or fais agent IS entitled to srr (hut not to get a copy of) such diary and to 
cross-examine such Po'iceoffi-er thereupon — 0 C \ Maiinu 19 All 390 

The right of the accused to inspect the police diarj is limited to that 
portion^ of the diary from which the police officer who gave evidence re- 
freshed his memory He is not entitled to an inspect on of anything more— 
Lachmi v A' E , 2 Pat 74 

540 Contents of the diary— Statements under sec t 6 i State- 
m-nts made to a police offi er by a person whom he is examining under 
sec i6r should not be recorded in the special diary — 33 Cal 1023 , 20 
Cal 042 Contra — 19 All 3 ‘ 1 ® 

Cr, 28 
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173 . (i) E\ery investigation under this Chapter shall 
Rtporlot pol.ee Offi. I"' Completed without imnecessary delay 
and as soon as it is completed the officer 
m charge of the police station shall — 

(а) forward to a Magistrate empowered to take cogni 

zance of the offence on a pohee report a report 
in the form prescribed by the Local Government 
setting forth the names of the parties the nature 
of the information and the names of the persons 
who appear to be acquamted with the circums 
tances of the case and stating whether the accused 
(if arrested) has been forwarded m custody or 
has been released on his bond and if so whether 
with or without sureties and 

(б) commumcaie tn such manner as may be prescribed 

by the Local Government the action taken by httn 
to the person if any by whom the information relating 
ti the commission of the offence uas first given 

(2I Where a superior officer of police has been appointed 
under Section 158 the report shall in any ca'es in which the 
Local Government by general or special order so directs be 
sibmitted through that officer and he may perdingihe orders 
of the Magistrate direct the officer in charge of the police station 
to make further mvestig-'tion 

(3) Wheneier it appears from a report forwarded under 
this section that the accused has been released on his bond 
the Magistrate shall make such order for the discharge of such 
bond or otherwise as he thinks fit 

(4) A copy of any report forwarded under this section shall 
on application be furnished to the accused before the commence 
ment of the inquiry or inal 

Provided that the same shall be paid for unless ike Magistrate 
for some special reason thinks fit to furnish ti free of cost 

Change — Clause ( 1 ) and subsection (4) have been added by see 40 
of the Criminal Procedure Code Amendmetit Act XVIII of 19*3 *1115 
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principal change eHectod is to prescnbe that the Police shall communicate 
the result of their investigation to the person by whom the first loforma 
tion was gisen — Statement of Objects and Reasons (1914) For reason 
of subsection (4) see below 

S4X Police report — It is the duty of the Police to make a report 
m everj investigation under this Chapter \Vhere the accused gave 
information to the Police of the commission of a non cogt liable offence 
and the Police obtained the authority of a Magistrate under section 155 
to investigate the case and wilkout maktug any report instituted proceed 
mgs against the accused under section 211 I P C which ended in his 
conviction it was held that the conviction was illegal in the absence of 
a Police report under this section — Emp v Appa Ragho 17 Bom L R 
69 16 Cr L J 161 

There is no legal limit to the number of investigations which can be 
held mto a crime and when one bas been completed by the submission 
of a report under this section another may be begun on further informa 
tion received— ZlitiaAar v Ramamurth$ 35 M L J 127 19 Cr L J ©or 
The report must set forth the nature of the information A report 
which omits to set forth the information is defective and a Magistrate 
taking cognisance of a case on such report acts illegally— 37 Cal 49 
It 15 sufiieicnt if the Police report contains the names of the parties 
the nature of the information and the names of the persons acquainted 
with the circumstances of the case T he report need not state whether 
m the opinion of the police the accused are guilty or not Where the 
pdheer Sent il^ their report wherein fhev mentioned the names of tw opersorts 
and stated that certain witnesses spoke against them on account of enmity? 
but that if the Court thought that there was evidence against them the 
Court might issue warrant ketd that the report was a pol ce report within 
the meaning of this section — Mehrab v Emp 17 S L R 150 AIR 
1924 Sind 71 26 Cr L J 181 

Oi receipt of a police report under this section the Magistrate c an 
r take cognizance of the case under «ec I90(ff) If instead of doing so 
he proceeded to mike over the case to a subordinate Magistrate for en 
quiry and report as if he had taken cogn zance of the case on a complaint 
held that the proceedings ol the Magi trate were irregular — Abdullah \ 

A r 40 Cal 8;,4 17 C W N 1004 14 C*" ^ J 297 

Order to strike ofi case Magistrates order directing a case rc 
ported to him by the Police under this section to be struck off is not a 
judicial order dismissing a complaint and cannot be reviewed by the 
Sessions Judge under sec 437 (now 436 ) — Q E v Kaniru Ratanlal 5 i 
Sub section (4) — This sub section did not exist in the Bills or Reports 
but was added during the debate on the motion of Mr Rangachar 
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who observed as follows This amendment relates to the supply to 
the accused person of a copy of the charge sheet in the case in whiclj he 
IS being prosecuted There has been considerable difficulty in this matter 
on account of the rulings of various Courts that copies of charge sheets 
should not be furnished to accused persons Some Courts went to the 
length of holding that till the accused begins his defence a copy of the 
charge sheet should not be furnished to him It has worhed a great hard 
ship The accused has to grope jn the dark as to what case he has to 
meet who the prosecution witnesses are and what their evidence is go ng 
to be Thu amendment is therefore very necessary Before a case 
begins or the inquiry or trial commences an accused person ought to 
be furnished with a copy of the charge on which he is being prosecuted 
Just as he is furnished with a copy of the complaint on which he is being 
prosecuted so also this charge sheet is the information on which the 
Magistrate takes cogmaance and it is but right that the accused should 
be granted a copy of it —Z,egtsh/ive Assembly Debates 3i5t January 
1923 pages 1763—1764 

Before the enactment of tins sub section it wns held that the report 
made by a Police officer under this section not being a public document 
vrithin the meaning of See 74 of the Evidence Act the accused was not 
entitled to get a copy of the report 6e/orr /rw/— so ^fad i8q 10 Mad 
14 But these cases are now overruled b> the new sub section (4) 

174 {i) The officer ip charge of a police station or some 

Police ti inquire and Other police officer specially empowered 
report on suicide, etc by the 1-ocal Government m that behalf, 
on receiving information that a person — 

(a) has committed suicide or 

(i) has been hilled by another or by an animal or bj machi- 
nery, or by an accident or 

(c) has died under circumstances raising a reasonable 
suspicion that some other person his committed 
an offence, 

shall immediately give intimation thereof to the nearest Magis- 
trate empowered to liold inquests ard, unless otlicrwj«e directed 
by any rule prescribed by the Local Government or by anj 
general or special order of the Distnet or Sub divisional Magis- 
trate, shall proceed to the place where the bodj of such deceased 
person is and there, in the presence of tv\ 0 or more respectable 
inhabitants of the neighbourhood, shall maV-c an investigation. 
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and draw up a report of the apparent cause of death, descnbing 
such wounds fractures brui'es and other marks of injury as 
may be found on the body, and stating m what manner, or by 
what weapon or instrument (»f any) such marks appear to have 
been inflicted 

{2) The report shall be signed by such police officer and 
other persons or by so many of them as concur therein, -and 
shall be forthwith forwarded to the Distnct Magistrate or the 
Sub diMsional Magistrate 

(3) WTien there is any doubt regarding the cause of death, 

or when for any other reason the police officer considers it ex- 
pedient so to do he shall, subject to such rules as the Local 
Government may prescribe m this behalf, forward the body, 
with a \iew to its being examined to the nearest Civil Surgeon, 
or other qualified medical man apjjointcd in this behalf by the 
Local Government, if the state of the weather ard the distance 
admit of its being so forwarded without risk of such putrefaction 
on the road as would render such examination useless . 

(4) In the Presidencies of Fort St George and Bombay, 
investigations under this section may be made by the head 
of the \ilhgc, who shall then report the result to the nearest 
Magistrate authorised to hold inquests 

(5) The following Mngistrates arc empowered to hold in- 
quests namely, any Distnct Magistrate Sub divisioral Magis- 
trate or Magistrate of fhefir't class and any Magistrate cspcaally 
empowered in this behalf by the Local Government or the Dis- 
tiict Magistrate 

Change — In subsection (5) the words or Magistrate of the first class * 
have been newly added by sec 41 of the Cnmiaal Procedure Code Amend 
meat Act XVllI qI 1923 By ameodmetit, all first class Magistrates 
have been generally empowered to hold inquests 

Magistrates empowered — In the Punjab all Magistrates of the 1st 
and second class have been specially empowered to hold inquests under 
this scctiotf— Punjab Caielle, pp aj 52 In Bombaj, ' Magis- 
trates fexcept Honorary Magistrates) all District Sup^ and 

Assistant Superintendents of Police are empowered to this 

aKtion—Dcntbay Cmirnment Gaiellt 1872 p 1315, /i«’ 



458 THE cobk ot criminal pbOCEOURfe [Cn. Xiv. 

** bistnct Magistrates should inform District Superintendents of Police 
-which of the subordinate Magistrates have been authorised under section 
37 read with sec 174 Cr P C to hold inquests The District Supenn- 
tendent of Police will thus be enabled to instruct his subordinates as to 
the particular Magistrates to whom the intimation required by this sec- 
tion IS to be sent, and the intimations will give those Magistrates the 
'opportunity of proceeding under sec 176, when it may be desirable to do 
so— C P Cr Ctr , Part II, No 10 

548 Scope — \\hen the body cannot be found or has been buried, 
there can be no insestigation under section 174 This section is intend 
cd to apply to cases in which an inquest is necessary which presupposes 
th 4 t the corpse must be available — 1008 P R 27 

543 Report — The report is different from the final or complete 
report mentioned in sec 173 Inquest reports must be urstten up and 
tomptelid on the spot where the inquest over the corpse is being held Im 
mediately the inquest is closed, the report theieol will be put into a covet 
and handed over in tbe presence of the Panchayeldars to the constable 
about to take the corpse to the Medical Officer s station for examination 
— Jl/fli Pol Man . Vol I, p 85 

Considering the important nature of the evidence which is generally 
supplied by the results of tbe post mortem examination it is necessaiy 
that in such cases the results of the observation, external and internal 
should be fully recorded A verbatim report of the statements of wit- 
nesses examined at the inquest may often be of great use to the Court 
in testing the value of evidence subsequently given— •?« re Pachwdayan, 
gM L T 3ji i2Cr L J 1J4 

Special diary not necessary in all cases — The Lieutenant Cos error 
does not think that special diaries arc intended or necessary in all cases 
of inquiry into unnatural deaths The report described in sec 174 Cr 
P Code 18 very much the same m character as the special diary of sec 
172 If the Police officer investigating sees reason to suspect cnine, 
the inquiry becomes one under sec 172 and special diaries become as 
a matter of course necessary, but in ordinary cases in svhich the inquiry 
13 made and completed in a few hours there seems to be no necessity of 
rejiortmj: the facts first in a sjieaal diaiy and then m the rejiOTtprescnbed 
by sec 174 ^\hen however the inquiry is prolonged or lasts for more 
than one day the diary should be sent to inform tbe District Supennten 
dent and Magistrate of what is going on The Lieutenant Covemor 
would therefore rule that in cases of any complexity or in which the in- 
quiry lasts over one day, or m which a crime is suspected, special diaries 
should be sent in anticipation of the final report which will be made under 
sec 173 if a crime is defected, and under sec 174 if the death is from 



Sec. 176 ] THE CODE of criminal procedure. 


43^ 


accident or unnatural causes It is to be understood that in the station 
Diary everything done by the Police will be entered " — Bengal Police 
Ctrctilar, 1872, page 107 


Power to summon 
persons. 


175 . (i) A police-officer proceeding under Section 174 
may by order m writing summon two 
or more persons as aforesaid for the 
purpose of the said investigation, and any 
other person w ho appears to be acquainted with the facts of the 
case Every person so summoned shall be bound to attend and 
to answer truly all questions other than questions the answcis 
to which would have a tendency to expose him to a criminal 
charge, or to a penalty or forfeiture 


A 

(2) If the facts do not disclose a cognizable offence to which 
section 170 apphes such persons shall rot be required by the 
police officer to attend a Magistrate’s Court 


Punishm«nt — \ persou who tails to attend in obedience to the order 
issued under this section is punishable under sec 174 1 P Code 

It should be noticed however that the word truly' which has been 
omitted from sec i6i is still retained under this section, probably through 
oversight but whether retained through oversight or otherwise, the 
word cannot be ignored, and a person guing lalsc answers to question* 
put to him IS liable to prosecution for giving false cMdence, under sec 193 
1 P C If he refuses to answer the questions he is punishable under 
sec 179 I PC 

It should he further noted that the obligation to answer truly all ques- 
tions attaches only to the persons iummoned by the Police officer If 
a person voluntarily comes forward without any suramo'ns, and makes 
false statements he cannot be prosecuted forperjury—V/d Hayatv Crown, 
23 Cr L J 8j AIR 1922 tah 133 1922 P \\ R 6 

S44. Record of statement — ^The statements of witnesses examined 
at the inquest should be recorded tcr6a<ii« m the report, as the statements 
may be of great use to the Court in testing the value of exndcnce subse- 
quentlygivcn — In re Pachudajan.o^l L T 321 rsCr L / 124 


176 (1) When any persoq dies vthilc m the custody of 

by P“'‘“ M^Sistralc empower. 

into cans- of death. cd to hold inquests shall, and, m anj other 
case mentioned m Section 174, clauses (a) 
(b) and (0 of sub-«cction (1), an> Magistrate so empowered mav, 
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hold an inquiry into the cause of death either instead of or in 
addition to the investigation held by the police-officer, ard, 
if he does so, he shall have all the powers ir conducting it which 
he would havem holdmganipquiryirto an offence The Magi' 
trate holding such an mqxuo' "hall record the evidence talcn 
by him in connection therewith in any of the manners hereir after 
prescribed according to the circumstances of the case 

(2) Whenever such Magistrate considers it expedient to 
Power to disinter make an examination of the dead body 
®®^P*** of any person v\ ho has been already interred 

in order to discover the cau^’c of his death tlie Magistrate 
may cause the body to be disinterred and evammed 

545 Jurisdiction of Presidency Magistrate — The Presidency Magis 
trate >s not ousted of his jurisdiction to hoM a preliminary inquiry into 
a charge of murder because the Coroner has held an inquiry into the cause 
of death and has committed the accused to the High Court under sec '*5 
of the Coroner s Act (IV of 1871) — Q E v Md Rajudvt 16 Bom 159 
Emp V Jogtshttar 31 Cal 1 Q E v John Paul Fatanlal 540 

Power to dislntee corpses —A Police officer making an investigation 
under this section has no power to cause a dead body which has been 
already interred to be disinterred in order to examine it Such power 
is conferred on a Coroner under section 1 1 of the Coroner s Act (IV of 
1S71) and on a Magistrate holding an inquest under the present section 

546 RcTision — Proceedings under this section are now liable to 
revision by reason of the omission of subsection (3) of section 435 by 
the Amendment Act of 1923 

But there is nothing in this section which requires that a Magistrate 
holding an inquiry under this section is bound to make a report or to come 
to & finding The inquiry under this section into the cause of a suspicious 
death is not a judicial proceeding and where he sent a report of the result 
of his inquiry to his executive snperior (the Distnct Magistrate) the High 
Court c&ald act csl} for it ufKler see .435 — /tt ev TtvjMAanaii $Cal 74a, 
Q E \ Dayajt Katanlal 843 
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PROCEEDINGS IN PROSECUTIONS 

CHAPTER W 

Of the Jurisdiction of the Criminal Courts in 
Inquiries and Trials 

A — Place of Inquiry or Trial 

177 Every offeree shall ordinarily be inquired into and 
Ordinary place of tried by a Court within the local Iinuts 
inquiry and trial whose jurisdiction it was committed 

547 General Rule — All crime is local the jurisdiction oNcr the 
crime belongs to the country where the crime is committed — '\lacteod 
V Aitornfy G$»cral L R (1891) A C 158 Crimes in their nature arc 
local, and the jurisdiction of crimes, is local — j Blackstone page 1058 
Crime is purely local 1 c depends on the law of the place in which it is 
committed and not on the nationality of the person who commits it— 
Sifdar Gurdayal v Rajah 0/ Furtdhote (1S94) A C 670 Therefore 
British Indian Courts have no jurisdiction to try for offences committed 
and completed outside the British territory — Ibrnktm v Cmp 1894 
P U 7 ^ r V Raitckkod 2 Bom L K 337 7 Mad 3^4 AnonjntoHs 
6M H C R App 3 \s to the jurisdiction of British Indian Courts over 
offences committed by subjects of the Crown in places outside British 
India see sec 188 

548. Offence — This chapter deals with the place of inquiry and 
trial in respect of offences only an application under sec 4S8 for mam 
tenance is not a complaint of an offence and the provisions of this section 
are not applicable to determine the jurisdiction of a Court competent to 
entertain such application — Htldephonsusv Matone 1S85 P R 13 1S93 

P R 3 Con ra —Btbi Nut v Shah Walatt 1883 P R gand 13 All 348, 
where it was held that neglect to maintain a wife being an offence punish 
able under this Code under sec 488 the place for its trial must be deter 
mined by the provisions of this Chapter But the recent amendment 
of subsection (9) of sec 488 shovvs that that section does not contemplate 
anyefftnte 
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So also proceedings under Chapter XII arc not proceedings in respect 
of an offence and therefore sec 182 does not apply to a proceeding under 
sec 145 — 3C W N 148 nor docs sec 185 apply to determine jurisdiction 
jn respect of such proceeding — Rttdrd Ffattp v Dewan, 12 A L J 390 
15 Cr L J 520 

Similar remarks may also apply to proceedings under Chapters VIII 
and X 

“Ordinarily — The nord ordinarily* indicates that this section is a 
general one and must be read subject to am special pros isions of law which 
may modify it The rule laid down in this section has been relaxed or 
modified by several succeeding sections Thus this section must be read 
subject to the special provisions of see 197 tj) wluch overrides the general 
rule contained in this section — 4 L D It 265 

549 Local junsdict on — Although this section lays down that every 
ofience must be inquired mto and tried by the Court withm whose juris 
diction it was committed still if the offence is inquired into or tried by 
a Magistrate who has no territorial jurisdiction over the place where the 
offence was committed it would be at mo^t an irregularity which would 
be cured by sec 331 if such commitment or trial has occasioned no failure 
ofjuslice— •ffayj'i/fidhv Emp 26 Mad 640, Aitt Sessio»$ Judgev Ram- 
3(1 Mad 387 30 Mad 94 Where a Magistrate being empowered 
to commit to the sessions but having no tcmtonal jurisdiction over the 
place m which the offence is alleged to have been committed commits a 
case to a Sessions Court w Inch has jurisdiction ov er the place the commit 
ment is valid and cannot be quashed under sec 332 although the objection 
to such commitment is taken before the comnntment— £ v Abbi Rcdi, 
17 Mad 402 put 110 Judge or Magistrate can try or pass an order of 
committal in respect of an offence committed otiUtde t^e Provtre* alto 
gether Such a trial or order of committal iv illegal and the illegality can 
not be cured by section 531 — Bfiagwaltt v Q £ , 3 Pat 417 (422) 2b 
Cr L J 49 AIK I925 Pat 187 

ComnulmeHt to tirong M here a Magistrate commits a case 

to a Sessions Court other than the one within whose local jurisdiction the 
offence has been committed, the commitment is merely irregular and would 
be cured by sec 531 and the High Court will not quash the commitment 
but will direct the transfer of the case to the Court having junsdiction — ■ 
Queen Emp, v TAuAUiS Bom 3x2 J? £. v Almaram 2 Bom L R 394 , 
Q E.v Ram D#i, 18 All 350 But the Madras High Court, dissenting from 
the above easel and following the Privy Council ruling in Ledgerd v Bull, 
9 All 191, has laid down that a commitment to a Sessions Court having 
no territorial jurisdiction over the offence » illegal and must be set aside , 
and the High Court would not be justified m upholding the commitment 
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and directing the transfer of the case to the proper Sessions Court — Asst 
Sessions Judge v Rasnavunot, 36 Mad 387 (391) This is also the view 
ot the Patna High Court in A L , 3 Pat 4T7 But where 

a commitment was made to the High Court Sessions m respect of two ofien* 
ces, oneof which was committed withjii and the other without the original 
jurisdiction of the High Court held tliat the High Court could on 
the grounds of expediency and convenience proceed with the trial, the 
irregularity being cured by sec 531 Even if the High Court had no juris- 
diction on Its original side to try the case an order could be made under 
wc. <ivrec.tw\g the trial ta tahe place at the High Court Sessions A.nd 
the High Court ordered accordingly — Ganapalht v Rex 42 Mad 791 
37 M L J 60 2oCr L J 484 

Sneral offences — INhcre two different oficnccs arc committed m the 
course of the same transaction, the case should be tried by a Magistrate 
who has jurisdiction totry both the offences it Mould not beaproper 
course that a Magistrate who has jurisdiction over one of them should try 
that offence leaving the other to be tried by another Magistrate Such a 
procedure would be highly inconvenient— 2 Weir 144 

550 Holding trial outside British India — The mere fact that as 
offence has been committed within the local limits of the jurisdiction of k 
District Magistrate would not enable him to try that offence at some place 
outside British India — Q L v Maniktal Ratanlal 37b 

351 Effect of irregular arrest — The irregularity of on arrest is not 
a ground for invalidating all proceedings and trials subsequent to the 
arrest — 1899 P R 0 Crowns Cobinda 1911 P R i Thus a Magistrata 
should not acquit an accused merely bctiuvc the ofiiccr who arrested the 
accused did not belong to the circle m which the arrest was made — 26 
Mad 124 Contra — 7 Bur L K 8j where it has been held that if a 
person is illCoally arrested and brought before a Magistrate the Court is 
bound to stay further proceedings against the accused 

532 Effect of transfer of territory to Native Stale — W here an oflence 
was committed in a place within British territory but some time after the 
commitment of the case to the Court of Session and before the commence- 
ment of the trial the place in which the offence was comnutted ceased to 
be a British temtorj and became part of a Native Stale, it was held that 
thisfactdidnot oust the jurisdiction of the BntishCourt to try the offence — 
Is L s Ram Naresh 9 A L J 51 34 Ml n8 K E v Canga, 9 A- 
L J 696 34 All 451 Similarlj if pending an appeal from a conviction, 
the place where the offence had been committed was transferred to a 
Native ^tate it was held that this transfer of tcrritorj did not deprive 
the Court in which the appeal had been filed of its jurisdiction to hear it 
Mahabir v K E . 8 A L J 630 33 All 57S 
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and directing the tranifer o£ the case to the proper Sessions Court — As$t 
Sessiont Juige \ Ramammal, 36 Mad 387 (391) This is also the view 
of the Patna High Court in Bkagawatia A E , 3 Pat 4'i7 But where 
a commitment was made to the High Court Sessions in respect of two ofien 
ces one of which was committed within and the other without the original 
junsdiction of the High Court held that the High Court could on 
the grounds of cTpedicncy and convenience proceed with the tnal, the 
irregularity being cured h> sec 531 Even if the High Court had no juris 
diction on its original side to try the case an order could be made under 
sec 526 directing the trial to take place at the High Court Sessions And 
the High Court ordered accordingly — Canapaiht v Rex 42 Mad 791 
37 M L J 60 2oCr L J 484 

Sneral offences — t\hcre two different offences arc committed m the 

course of the same transaction the case should be tried by a Magistrate 
who has jurisdiction totry both the offences it would not bcaproper' 
course that a Magistrate who has jurisdiction over one of them should try 
that oficnc« leaving the other to be tried by another Magistrate Such a 
procedure would be h ghiy inconvenient — 2 Wcir 144 

550 Holding Inal outside British India —The mere fact that an 
offence has been committed wnthin the local limits of the jurisdiction of h 
District Magistrate would not enable him to try that offence at some place 
outside British India — Q E v MantkM natanhl376 

551 Effect of irregular arrest — The irrcguhnty of an arrest « not 
a ground for invalidating all proceedings and trials subsequent to the 
arrest — 1899 P B 6 Croun\ Cobinda 1911 P n i Thus a Magistrals 
should not acquit an accused merely because the officer who arrested the 

accused did not belong to the circle m which the arrest was made 2C 

Alad 124 Cot Ira — 7 Bur L R 83 where it has been held that if a 
person is illegally arrested and brought before a Magistrate the Court is 
bound to stay further proceedings igainst the accused 

552 Effect of transfer of territory to Native State — \\ here an offence 

was committed in a place within British territory but some time after the 
commitment of the case to the Court of Session and before the commence 
ment of the trial the place in which the offence was committed ceased to 
be a Bntishterntoryand bccamepartof a Native State itwasheld that 
this fact did not oust the j urisdiction of the British Court to try the offence—. 
A r \ Ram Naresh 9 A L J 51 34 Alt 118 A ZT v Canga 9^ 
L. J 696 34 All 451 Similarly if pending an appeal from a conviction 
the place where the offence had been eoranutted was transferred to a 
Native State it was held that this transfer of territory did not deprn^ 
the Court m which the appeal had been filed of its jurisdiction to hear it— . 
hlahabir v A £ . 8 A L J 630 33 All 576 f 



444 


TIIE CODE OF CRIMlNAt PROCEDURE [CH. xV. 


178 Notwithstanding anything contained in Section 177, 
Power to order the Local Government may direct that any 
dSScnlseVs.ons'd.^." or class of rases committed for tnal 

sions in any distnct maybe tried in any '^cs« ons 

divisions 


Provided that such direction is rot repugnant to any direc- 
tion previously issued by the High Court under Section 15 of the 
Indian High Courts Act or Secticn 107 of the Goxemmert cf 
India Act, 1915 or imdcr this Code, Sccticn 526 

SS3 Local Government s power >n Burma — The Local Govern 
meat ol Burma ha<) no power to transfer a case committed to the Courf 
of the Recorder of Rangoon for trial to the Court of the Commissioner 
But it can transfer a case from the District of Rangoon to tbe^ Sessions 
Judge of Pegu — lo Cal 643 

179 . When a person is accused of the commission of any 

offence by reason of anything which has 
Accused triable m , , , , , . 

district where act is ucen done, and of any consequence wluch 
done or where conse- has ensued such offence may be inquired 
quence ensues . . ^ ‘ , 

into or tried by a Court within the local 
limits of whose jurisdiction any such thing has teen dene or 
any such consequence has ensued 


lUuslrations * 

(а) A is> wounded within the local limits of the junsdiction 
of Court X, and dies within the local limits of the juri'diction 
of Court Z The offence of the culpable homicide of A maj Ic 
inquired into or tned by X or Z 

(б) A IS wounded within the local limits of the jurisdiction 
of Court X, and is, during ten daj^ within the local limits of the 
junsdiction of Court Y, and during ten da)^ more withm the local 
limits of the jurisdiction of Court Z, unable in the local limits 
of the junsdiction of either Court Y or Court Z to follow his ordi- 
nary pursuits The offence of causing grievous hurt to A may be 
inquired into or tried by X, Y or Z 

(c) A IS put in fear of injury within the local limits of the 
Jurisdiction of Court X, and is thereby induced, withir the local 
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limits of the jurisdiction of Court Y, to deliver property to the 
person who put him in fear The offence of extortion committed 
on A maj be inquired into or tried either by X or Y 

{d) A is wounded in the Native State of Barod? and dies 
of his wounds ir Poona T1 e offeree of causing A s death may 
be inquired into and tried m Potra 

554 Scope of Section — This section applies when the act (or omis- 
sion) IS an ofleoce by reason of anything which has teen done and of any 
consequence which has ensued But where the act (or omission) is a com- 
plete offence irrespeclite of any consequence which has ensued this section 
does not apply and the offence is to be inquired into and tried only by the 
Court within whose jurisdiction the act was committed (Sec 177) Thus — 
Exampl s — (a) The oBence of £alsi6cation of accounts (sec 477A, I 
P C ) IS complete as soon as the accounts are falsified and any conse 
quence resulting from it is immaterial lot the oStnet Therefore, it is to 
be tried only by the Court within whose jurisdiction the accounts were 
falsifl'd and not by nny other Court— 5a<n»iw<j<;nH v Annanialai 4 
M L T 481 oCr L J 0 

(6) NMiere n person who 11 as assaulted by the accused in Baroda had 
his leg comple el} broken there and then came to British India where 
he remained for 2 montl s in the 1 nsj ital it w s held that the offence of 
griesous hurt was complete m Baroda by the fracture of the leg irrespcc 
tue of any consequence (sir the injured man lying in hospital) ensuing 
in British India therefore the offence could not be tried in British India— 
8 Bom I R 513 

(c) VV here a dacoity was committed in a Native State and some stolen 
property was found concealed by the accused in the British territory, it 
was held that the offence of dacoity was complete in the hatne State, 
irrespcctne of retaining the stolen property in the British lenitory and 
could not be tried in British India— i Bom 50 

(d) Where a woman sold m District A her minor girl to n prostitute 
who took the girl to District B it wss heM that the offence of selling a 
minor girl for the puiposes of prostitution was complete in District A, 
and that the possession of the girl in District B was not a consequence 
completing the offence the Magistrate of District B had no jurisdiction 
to try the offence — 6 Agra 46 

(e) The offence of infringement of copyright is complete as soon as 
the book infringing the copyright is printed and it does not depend for 
its completion upon any consequence (« g loss of money to the complain- 
ant) such as is contemplated by See 179 Therefore the offence is to be 
Inquired into and trictl under Sec 177 at *the place where the infnng- 
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ing book was printed — Kalidas v Karam Chand 1916 P R 28 18 

Cr L J 353 

(/) ^^he^e a person consigned some goods from District Fto District 
K and the consignee misappropnated the goods at K it was held that 
the consignee could be tried in K and not in F because the accused was 
not charged by reason of any consequence or loss which ensued to the 
consignor at F but solely by reason of what was alleged to haie been done 
at K — Nirbhnt Rnm a KalltRam 4O C 376 

(g) ^\here a complaint was made before a Magistrate at Aligarh that 
a person bad dishonestly and fraudulently two days nfter he became in 
solvent realised at Calcutta the money due in respect of certain bundles 
which the complainant purchased it was held that the offence should be 
inquired into at Calcutta where the offence (sec 415 1 P C ) was com- 
mitted and not at Aligarh where the loss ensued to the complainant — 
5 A L J 333 

(/i) Where the offence of kidnapping is committed outside British 
India the subsequent act of conveying the kidnapped person to British 
India IS not such a consequence as is contemplated by this section so as 
to give jurisdiction to a British Indian Court over the offence committed 
outside British India — Bhuta Saiilal v Dama Sautnl 20 C \\ N O2 
t7Cr L J 128 1901 P R I Cfotnv looefti 7S I R 17 14 Cr 

L J <30 

(1) Two persons were alleged to lave induced another to purcha*e a 
oarrel at Meerut on the (al>e representation that the barrel contained a 
certain quant ty of spirits At Agra it was discovered that the quantity 
was less than what it was represented to contain It was held that the 
Agra Court had no jurisdiction because the offence of fraud had been 
committed at Meerut and that sec 179 did not apply in as much as the 
discovery of the fraud after the delivery of the article was not a consc 
quence which has ensued withm the meaning of the section — Pragdas 
V Daulatrain 13 A L J 1067 i6Cr L J 8’5 

(7) Where a petition under sec 21 of the Income Tax Act (1918) was 
falsely v enfied at a place in the Tanjore District and w as presented in the 
Ramnad District held that the offence of false verification was completed 
tn the Tanjore District and the Ramnad Magistrate had no jurisdiction — 
InreMohideen 43M L J 475 45 ®39 23 Cr L J 619 

555 Criminal misappropriation — In case of the offence of cnmi 
nal misappropriation or breach of trust the consequence of wrongful gam 
or wrongful loss is not an essential part of the crime and a person is not 
accused of the offence by reason of it therefore the offence is triable where 
the dishonest use or disposal took place and not where the loss ensued 
to the complainant — liambifas \ Etnp 29 M L J 175 38 Mad 639, 
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Sitnhachalun \ Rilihattttt 21 C W N 573 Cal 912 iP L T 20Q 
A A Ifrti/ra V Kamint Mohan 25 Cr L J 377 (Cal) Danerjte v Potnis, 
20 N L R 72 25 Cr L J 922 (i9>9) U B R 3rd Or 172 23 Cr L J 
743 (Lah ) Ahmed Ibrahim V Haji A Gunny 1 Rang 56 In Assl 
Se stons Judge v Ramasaini 3S Mad 779 however where certain jewels 
rv ere entrusted to a person m a Vativc State for sale on commission and he 
converted the jewels to his own use it was held that since the loss of the 
jewels ahtch tias the consequence occurred in British India (where the com* 
plainaot resided) the Magistrate ol the British Indian Court had jurisdiction 
under this section (See this case cited under sec 188) See aUo 19 All 
III and 26 C \\ N 173 where it is held that the offence of criminal 
breach of trust by an agent can be tried by the Court having jurisdiction 
in the place where the principal resides This difference of opinion hangs 
upon the difi rent interpretation put on the word consequence occurring 
in this section See Note 557 tnfra, and Note 563 under sec 181 

556 Cases where either Court has jurisdiction — ^^he^e an act is 
an offence by reason of any consequence which has ensued the offence 
IS triable either bv the Court within whose jiin dictmn the act was com 
m ttedor bv the Court with n whose j in I ction the consequence has ensued 
Thus — 

(«) ^^hf^e a petition presented to a person at Lahore contained de 
famatorj statements against another and was p iblished at Amritsar 
It was held that the Amritsar Court h 1 1 ji ris liction to try the offence of 
defamation because the pnbl cation at Amritsar computed the offence 
and was a consequence by reason of which the accused was charged with 
the offence of defamation— 1885 P R 44 

(6) 3\here A sent goods by Railway from Karachi to Lahore under 
a false description the Court at Lahore coul I under this section try A for 
the offence of cheating as the consequence of A s act viz the loss of 
freight to the Railway Company was an ingredient of the offence and 
took place at Lahore the Headquarters of the Railway Company — 1900 
PR? 

(c) In fulfilment of a contract the accused consigned several tins of 
groundnut oil at Salem (Madras) to the complainant at Dhulia (Bombay) 
The tins when opened were found to contain groundnut oil mticed with 
rocVi tnV Tbe cumyAamatit Wmeapon filed a taroplaint of c’neating in ftie 
Magistrate s Court at Dhulia Jleli that the Dhulia Court had jurisdic 
tion for the deception took place at Dhulia where the complainant became 

the victim of the deceit in consequence of the accused s act Emp v Jam 

nadas 17 Bom L R 389 16 Cr L J 433 \ usuj Alt \ Uahajuddtit, 

12 A L J 1022 iG Cr L J 7I9 

(i) WTiere an alleged defamatory letter is written and posted in ’Wad- 
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ras with a view to its being reid at Tinaevelly the offtncc of defamation 
IS triable cither in Madras or in Tionevelly — Krtshnamurti v Parosuramd 
44 M L J 648 32 M L T 164 24 Cr L J 309 

(e) Where the accus«l residing at Lahore recovered money from a 
Bank at Bombay on a forged draft of the Amritsar Branch of the Punjab 
Kational Bank of I ahore it avas held that the Lahore Court had 
jurisdiction to try the accused for an offence under sec 420 I P C 1 as the 
Consequence (viz loss to the P N Banl ) contemplated by this section 
ensued at Lahore where the Head Office of the Bank was situated — 1908 
P W R 18 

(f) The offence of cheating may be tried either at the place where the 

cheating was committed (where the accused resided) or at the place 
where the complainant resided — Gtrdkar v Fmp 21 A L J 621 24 

Cr L J 929 

557 Consequence — The consequence mentioned in this Section 
IS the pnmiry consequence and not any secondary consequence of the 
offence The primary consequence should be taken into coosideratidn in 
determining the Jurisdiction Thus where an accused living in Kandyal 
was appointed agent for the sale of the oil of the complainant living m 
Madras and when called on to account the accused failed to do so it was 
held that the offence of criminal breach of trust was triable at Nandyal 
and not at Madras b-cause the fi m s loss at Nandyal was a primary con 
sequenc • and the lo>s at Madras tU fi -n s head quarters where the funds 
were kept is a secondary one which is not suff cient to attract the open 
tion of th s section — Krtshnamathan v Shatv Wallace & Co 39 Mad 
576 The same view IS taken 10 29 C W K 43 3S Mad C39 44 Cal 912 
and Ganesfii Lai v Nand htslort 10 A L J 45 34 All 487 But m 
Langridge V Allittis 35 All 29 SheoShantar \ Mohan 19 A L J 69 
Emp v Ramratan 46 Bom 641 32 All 397 1902 P R a igoi P R 24 
19 All III 38 ^lad 779 Abd tl Lalif \ Abu Md Ivasim 26 C \\ N 
173 a wider interpretation has been put on the word consequence which 
has been taken to include such secondary consequence as loss resulting to 
the employer by criminal breach of trust or failure to account for moneys 
misappropriated at the head ofB e of the firm and the Court of the place 
where such secondary consequence ensues has been held to have jurisdic 
tion over the offence See also Note 5O3 under sec 181 

Offence tn Nahve SMe— Consequence ik Brtltsh India — See 38 Mad 
779 cited above See the same case ated under sec 188 

Illustrations — ^The illustrations are not exhaustive and to hold that 
all the consequences prescribed by the Legislature as conferring Junsdic 
tion are limited to those specified in the illustrations is not justified by the 
language of the section — 1908 PM R 28 The Illustration (d) to this 
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section must be applied with certain restrictions Tlie offender m that 
illustration must be taken to be a subject of the British Governroent and 
a certifi ate of the Political Agent mnst be obtained under sec 188 before 
he can be tried If the oSender is a subject of the Native State he 
cannot be tried by the British Courts 

180. When an act IS an offence b/ reason of I's relation 
Place of trial where to any other act vhidi is also '*n offence 
reLon of'”reUtion which woild be an offeree if the doer 
to other offence were capable of committing an offence 

a charge of the first-mentioned offeree maj be inquired into 
or tried by a Court within th local limits of whose juns 
dution either act was done 

lUiistrahons 

(a) A charge of abetment may be inquired into er tned 
either by the Court with n the local limits of whose junsdic* 
tion the abetment was committed or by the Court withm the 
local limits of whos- jurisdiction the iflencc abetted was 
ommitted 

{i) A charge of receiving or retaining stolen goods may 
be inquired into or tned either by the Court within the 
local limits of whose junsdiction the goods were stolen, or 
by any Court withm the local limits of whose junsdiction 
any of them were at any time dishonestly received or 
retained 

(c) A charge of wrongfully conceahng a person knowm to 
have been kidnapped may be inquired into or tned by the Court 
within the local limits of whose junsdiction the wrongful con- 
ceahng. or by the Court within the local limits of whose jun'dic- 
tion the kidnapping took place 

558 Scope of section — Foreign territory — The Code c\tends onl> 
to British territory and the present section assumes the offence therein 
indicated to have been committed in a local jurisdiction created by the 
Code Therefore where a foreign subject in a foreign temtorj instigated 
the commission of an offence which was in consequence committed in Br 
tish terntor> it was held that the instigation not having taken place in am 
di trict creitcd by this Code the instigator was not amenable to the ju-i^ 

Cr. 29 
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diction of a British Court — Reg \ Puiat lo B H C R. 356 1878 P R 
20 When a house breaking took place in a district in British India and 
a non British subject residing in a Native State was found to be in pos- 
session of the stolen property held that that person was not triable by the 
British Courts — Md Hussatn v Crown 2 Lah L J 348 23 Cr L J 560 
The operation of this Code cannot be extended beyond the Bntish tern 
tory so as to give jurisdiction to a Bntish Court to try anon British subject 
residing outside Bntish India for the offence of retaining stolen properties 
although the theft of those properties might have taken place in Bntish 
India— illoAesaiafi V A E 18C 1178 z$Cr L J 537 9AII 523 

Reg V Bcchar 4 B II C R If tiowexer an Indian British subject 
IS found in the Natnc State in possession of property stolen in British 
India he can be tned by a Court in British India under this section but a 
certificate of the Political Agent under sec 188 would be necessary — 
Sessiom Judge v Sundara 8M 1 T 54 iiCr L J 306 

If however the contrary things happen 1 e if the theft takes plate 
outside British territory and the stolen projerty is brought iwthin 
British India the offence of retaining stolen property may be tried in 
British India although the offence of theft which was committed outside 
Bntish India cannot I e tried here — Q E v Abitt Latif to Bom 186 
Jirg V LoAfcyflM \ Bom 50 Lmp v Sinfii/ 6 Cal 307 (Cwbn— 5 

Bom 338 aodz Beir 1 whereit hasbeen helJ that such personscannotbe 
consicted for retaining stolen propertj because in order to establish the 
offence of retaining stolen property it is necessary first to show that tl e 
property wasstolen according to the law of the forum 1 e the Penal Code 
which has no operation m foreign tetntones and against the provisions of 
which therefore no offence could have been committed These two deci 
sions are however no longer good law in view of the words whether tl e 
transfer has been made or the misappropriation or breach of trusthas been 
committed within or without British India added to See 410 I P C 
by the Penal Code Amendment Act VIII of 18S2) 

559 Abetment — Where a person sends a letter to another through 
post inviting him to the commission of an offence he is guilty of the offence 
of abetment as soon as the letter is received by and the contents known 
to the addressee and is triable at the place where the letter is recen ed — 
16 All 389 

Although an abetment of an offence might have taken place outside 
the territorial jurisdiction of a Magistrate yetunder this section the abettor 
can be tried by a Magistrate within whose territorial junsdiction the 
offence abetted was committed — In re Chtnnannagoud i Weir 155 

Vi here the abetment ot the otf«ice as well as the offence itself is com 
mitted in N (1 place m the provimee of Bengal) but the abettor has a hou'e 
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m J (a place mtheprovmceofBehar). the charge of abetment should be 
inquired into and tned in N and not m J A committal order in respect 
of the charge of abetment passed by a Court in Behar is without junsdic* 
tion and must be quashed If the abetment is committed both in a place 
inside the province of Behar as well as in a place outside that province. 
It may be inqnirerl into and tned in -i Court of Behar — BJin«ualitt a K 
r, 3 Pat 4*7 (124) 


Abetm*nt m British India of offence committed outside British India > — 
Where a British subject abets in Bntish India an offence committwl out* 
side British India he may under the amended section 108A I P C be tried 
in Bntish India — 24 Bom 287 InxiewofSec 108 \ I P C the decision 
in 19 Bom 103 IS no longer good law 


560 Conspiracy — The offence of an attempt to murder a person 
in distnct R in pursuance of a conspiracy entered into in district M can be 
inquired into and tried in eitherof the twp districts— v Crown 
1917 P R 24 i8Cr L J 514 But the Calcutta High Court 18 of opinion 
that if a conspiracy IS entered into in District A and acts are committed 
in pursuance of that conspiracy m Distnct B the Magistrate of District A 
can try the conspiraay but cannot try the accused in the same trial for 
acts committed outside his district Even the fact that the offences 
could have been tried jointly under sec 239 >f committed within his 
jurisdiction will not give him jurisdiction to try them — BissrsKur v 
Cmp . 28 C W N 975 AIR 19*4 Cal 1034 

181. (l) Tlie offence of being a thug, of being a thug anti 
committing murder, of dacoity, of dacoity 
belonged lo n 

daemtr, escape from gang of dacoits. Of of having escaped from 
cu t dy, etc custody, may be inquired into or tried 

by a Court wthm the local bmits of w* ose junsdiction the person 
chaiged is. 


(2) The offence of criminal misappropnation or of criminal 
b each of trust may be inquirea into or 
priaumi" anT tned by a Court aaithin the local limits of 

nal breach of trust. whose junsdiction any part of the 

property which is th“ subject of the offeree a\as recened 
or retained by the accused person or the offence uas xommitted. 


(3) The offence of stealing 

stealing. ** 

inquired into or 


(3) The 
Theft. 


offeree of thrft 
or any offence 
ichtch tnchides theft 
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tried by a Court \vithii> the 
local limits of whose junsdictior 
such thing was stolen or was 
possessed by the thief or by 
any person who received or 
retained the same knowing or 
having reason to believe it to 
be stolen 


or the possession of stolen pic~ 
periy, may be inquired into 
or tried by a Court within 
the local limits of whose juns- 
diction such offence ufls com 
muted or the properly stolen 
was possessed by the thief oi 
by any person who received 
or retained the same knowing 
or having reason to believe it 
to be stolen 


(4) Th* offence of kidnapping or abduction may be inquired 
Kidnapping and ab mto or tried by a Court within the local 
limits of whose Junsdiction the person 
kidnapped or abducted was kidnapped or abducted or was 
convejed or concealed or detained 

Chinge —Sub section {3) has been redrafted by sec 42 of the Cnm 
Pro Code Amendment Act XVIII of 1923 but the actual change effected 
by this redrafting is the addition of the words or any offeree which in 
dudes theft or possession of stolen property \Ne accept this clause 
but would enlarge the enumeration of offences to include the possession 
of stolen property This wiU also cover the case of extortion ^ce the 
definition m sec 4T0 I P C —Report of the Sehcl Contmxllee of iQlO 
The language of sub section (3) is open to objection The words such 
offence' are intended to mean the offence of theft but grammatically 
these words svould mean any offence of possession of stolen property — 
Lmp V Bkima 24 ALJ 148 27Cr, L J ar AIR 1926 All 167 
561 Scope of section — This section does not apply to the case of 
an offence committed by a person who is not a Bntish subject ouUtde 
Brittsk territory This section is intended to regulate the jurisdiction of 
Courts in Bntish India in respect of offences committed in British India 
and cannot vary or abrogate the ordinary rule that no foreign subject 
can be tried in British India for an offence committed outside Bntish 
India — Etnp v EalJetta 28 All 372 This section only applies as betw’eea 
Courts of different local areas whose junsdiction has been limited under 
sec 12 — Itnp V Trtbhun 5 S L R 266, i Mad 171 

Thus where a dacoity or theft was committed in a Native State and 
part of the stolen property was found to have been concealed by the ac 
cused in Bntish territory it was held that the offence of dacoity could 
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not be tried by British Indian Courts, although the offence of retaining 
stolen property could be tried by such Courts, the retaining having taken 
place in British territory — Rtg V Lakhya, i Bom 50, 0 £ v. Abdul 
Z.fl/16, 10 Bom 186 . and iTm^. V 5imAur, 6 Cal 307 cited undcr'sec 180, 
sec also i Slad 171 ^\hen a person escaped fiom lawful custody in a 
Native State and came into Bntisb India, it uas held that British Courts 
had CO jurisdiction to try him for an offence under sec 224 1 P C . asit 
was committed out of British India — Ratanlal 870 So also, where a 
criminal breach of trust was committed in a Native State, a Court in 
British India had no Jurisdiction — Imp v Trtbhun, 5 S L R 266. 13 
Cr L J 530 Where the oflcnce of kidnapping was committed out of 
British India, and the minor was brought into Biitish India, n British 
Court had no jurisdiction as the offence was complete out of British India 
e\cn the fact that the person kidnapped uas coniejed to British India 
would not give the British Court jurisdiction because the words 'was 
conveyed' in this section do not import any separate or distinct offence, 
where the oltence was complete previous to such conveying — Jaxna Singh 
V. Emp , 1901 P R I , Croun v Koochn. 7 S L R 17 , Bhuia Sanial 
V Dama, 20 C W N 62 The complainant sent a sum of money from 
Burma to the accused, who was his agent in Japan The accused mis* 
appropriated the money whereupon the complainant took criminal pro* 
ccedings in Rangoon Held that the offence of criminal misappropriation 
was complete when the conversion was done with the intent of causing 
wrongful gam to the offender, and did not depend on the consequence 
of wrongful loss which had ensued to the complainant The conversion 
having taken place in Japan, the Rangoon Court had 110 jurisdiction to 
entertain the complaint — Ahmed Ebtahim v Hajee Abdul Caring, I 
Rang 56 

562 Belonging to a gang of dacoits — ^\hc^e .v resident of a Native 
State was arrested in that State and was brought before a Court m British 
India and charged with the offence of belonging to a pang of dacoits viho 
had committed dacoitics within the jurisdiction of that Conn it was 
held that the Magistrate had jurisdiction over the accu'cd as the accused 
was within his district at the time of the charge — Creaii v Oo^tnda, 1911 
r, R. 1 . 12 Cr L J, 113 

" Is" , — The word 'is' at the end of sub fiction (1) docs not mean 
'is of Ins own accord ' 'Ihc Magistrate has jurisdiction, whether the ac* 
cused has come within the local limits of his lunsdiction of Ins own accord 
or has been brought there by force * . under arrest) — Ihxd 

563. Criminal misappropriation etc. — bee 4 O C 376, 3S Mad. 
639, 44 Cal 912. 35 All 39, 26C \\.N 175. 19 All 111,39 Mad 576, and 
3j All 4S7 Cited under Sic 179 In nil these ca^cs, the applicability or 
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non applicability of sec 179 to cases of criminal misappropriation or 
breach of trust was decided with reference to the meaning of the word 
'consequence' occurring m that section But in some other cases it has 
been held that since the offence of criminal misappropriation or breach 
of trust IS specially provided for in sec 181, the place of trial of the offence 
must be determined in accordance with the provisions of this section, 
without reference to the consequence' mentioned in sec 179 See Mah- 
tab Dim V Emp 25 Cr L J 410 AIR 1914 Itali 663; Dma Nath 
V TmI« Rani, 6 Lah L ] 471 26 Cr L J 136 , Cunananda v Sa«fi 
Prakash 29 C W N 432 The Allahabad High Court also recently holds 
that in respect of the offence of criminal breach of trust sec 179 is con- 
trolled by sec 181 and the offence can only be inquired into and tried 
by the Court ivithin whose jurisdiction the offence was committed or the 
property (the subject of the offence)- was received or retained by the ac- 
cused Therefore where the complainant residing at Basti appointed 
the accused as his commission agent in Bombay, and advanced money 
to him from time to time to purchase and sell goods at Bombay on behalf 
^f the complainant but the accused misappropriated the mosey including 
the pro.fits derived from the purchase and sale of goods on behalf of the 
complainant, held that the Basti Court had no jurisdiction to try the 
offence of criminal breach of trust, which was triable by the Bombay 
Court iXoM—Gifdhat v K £ . 31 A L J 34 Cr L J 989 A I 
K 1924 All 77 Where the complainant charged the accused under 
See 408 I P C alleging that the complainant had engaged the accused 
to manage a branch firm at Rurki that accounts were sent by the accused 
to Rawalpindi for some time but subsequently discontmueB, and that on 
inspection of accounts it was found that the accused had made false entries 
in Tcspcct ol certain items it was held that in as much as the allegation 
in the complaint referred to specific items in respect of which the accused 
was charged with basing committed the offence of criminal breach 0/ 
trust at Rurki, the Rawalpindi Court bad no jurisdiction to try the case— 
Crown V. Raghubir, H 22 AVhere the accused is under a liability 

to render accounts at a particular place and fails to do so by reason of his 
having Committed an offence of crunmal breach of trust which is alleged 
against him, the Court within the local limits of avhose jurisdiction that 
place IS situated may inquire into and try the offence under the provi* 
Sions of this section— v ianti Prakash, 29 C W N 432 : 41 
C L J 80 26 Cr L J 723, RatnSakatv hrtshna, A I R 1926 X,ah 
Jig- 7 Lah L J 58G Where the accused was entrusted with a railway 
receipt for goods in one district with instmctions to take delivery of the 
goods at their destination in another distnct and to sell them on com 
plainant's account, and the accused did so sell them and misappropriated 
the salc-procccds. it ivas held that the offence was triable by the Court 
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wjthm the jurisdiction of which the goods were sold and the money was 
receued and misappropriated It was held further that the proferiv 
tiltch uas tht subject of Ihc ojjtttte m this case was not the railway receipt 
but the money rcccn ed on sale of the goods — Ansi Chettyv hast CleUy 
JO Bur L T 50 rS Cr L J 6^5 

Sub-section (3) — The offences of theft and the possesnon of stolen 
j roperty cannot be tried by a Magistrate if neither the offence ol theft 
was committed nor the property possessed svithm his jurisdiction even 
though a conspiracy to commit these offences was entered into m a plaqe 
withm Ins jurisdiction — Dtssesttnr s Lmp 28 C N 975 

564 Sub section (4) — Scope — This sub section refers only to cases 
of kidnapping and abduction but it docs not apply to offences under 
Chapter \.X of the I P C eg detaining a married woman for the pur 
poac of illicit intercourse Such offence is to be infiuired into only the 
district where the detention of the woman occurs— Jasiianl v Crown 
1918 P L R 51 j8 Cr L J 438 

Kidnapping — S ib section (4) ivas for the first time added in the Code 
of i8g8 Prior to 1898 it was held that the offence of kidnapping not 
being a contmuinff offence could be tried only by the Court within the 
local limits of which the minor was taken out and not by the Court within 
whose jurisdiction the minor wts confined — Cntp v Surj/i 1883 A " 

1O4 Cnip \ Prasadi, iSSj A W N 139 nor by the Court within whose 
jurisdiction such minor was comeyed — Cmp v Pudha 1683 A W N 67 
But these decisions arc no longer good law See also 18 All 3^0, 19 All 
1109 sG Ml 197 S7 Cal 1041 zC W N 81 where it has been held that 
the offence of kidnapping is not a continuing offence but is complete as 
soon as the minor is taken out ol the custod> of the lawful guardian 

The words kidnapping and abduction do not include, an nffentc 
of wrongfullj confining or keeping m confinement a kidnapped person — 
liadh V Emperor 35 Cr L J 552 \ I R 19 4 All 454 21 A t J 

gi2 \ gir! was kidnapped in the Budaun district by D and B These 
men took the giri to a place in Etah distncC where they met two other 
men H and A and the four men then took the girl to Kamal di^tnct in 
Panjab to the house of one Dallu Held that the offence committed by 
D and D (vie kidnapping, see 366 I P C ) maj be tried in Budaun Etah 
or Kimal the offence committed by II and \ (\ir keeping in confmc 
ment a kidnapped person, sec 3(18 I P C) should be tned m Ltah and 
the offence committed by Dallu (sec 368 1 PC) should be tried in Kamal 
— IhKf 

A person kidnapped outside British India and comejed into Bntish 
terntory cannot be tned bj British Courts See -o C t\ K 6. I901 
P U I ami 7 S L R 17 cRvd under KoU. ;> 0 i above 
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182 . Wlien it is uncertain in which of several local areas 


Place of inquiry or 
trial where scene of 
offence is uncertain or 
not m one district only 
or where offence is 
continuing or consists 
of sereral acts. 


an offence was committed, or 

where an offence is committed paitly 
in one local area and partly in another, 
or 

where an offence is a continuing one. 


and continues to be committed in more local arras than one, or 


where it consists of seveial acts done in different local area's, 


it may he inquired into or tried by a Court having jurisdic- 
tion over any of such local aieas. 

565. Object of section —This section intends to provide for the 
difficulty which would arise where there is a conflict betw een the different 
areas, m order to prevent an accused person from getting off entirely 
because there may be some doubt as to what particular Magistrate has 
Jurisdiction to try the case — Btehtlranand v Bhagbiit, 16 Cal 66j Where 
there is an uncertainty in which of two districts the scene- of an alleged 
offence lies, sec i8i is applicable and the offence may be tried by the 
Court of either district— PKwardfo v J?<tm Saran, 85 Cal 858 Thus, 
where the accused who was a travelling agent of a firm, employed to sell 
goods, sold the goods, and misappropriated some of the money, and it 
was not possible to say exactly where the various acts of embezzlement 
took place, it was held that according to the fist para of this section the 
accused was triable either at the place where the firm was situated or at 
one of the various districts through which the accused travelled — Mahadco 
V. K r , 32 All 397 7 A L J 319 * 

If a defamatory letter posted in Madras with a view to its being 
read in Tinncvclly, the offence of defamation is triable cither in Madras 
nr in Tinncvclly under sec 179 or i8z — Krtsknamurthx v, Porasurama, 
44 M L. J 648: 24 Cr. L. J 309 An offence under section 134 of the 
Companies Act, 1913 (default in filing balance sheet), even though the 
Company is situate outside Calcutta, can be tried by the Presidency Magis- 
trate of Calcutta, because the office of the Registrar of joint stock companies 
With whom the balance sheet is to be filed is in Calcutta — Dcbettdra v. 
Registrar of Joint Stock Companies, 45 Cal 486, 490- 

566 Local area —The words 'local area* mean a local area fo which 
the Code applies, and not a local area m a foreign country or in a portion 
of the British Empire to which the Code has no application— BicAirranand 
V. Dhagbiit, 16 Cal OG7 Moreover, the expression includes Sessions 
Division, District or Sub-division, and cannot be restricted to mean the 
scene of an alleged occurrence only. Therefore this section applies where 
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the place of occurrence known but it is dontbful to which sessions dm 
Sion the place belongs — Punardeo v Ratn Sam 25 Cal 858 


OSence committed 
on a joorn*7 


183 An offence committed whilst the offendei is ir the 
coUise of peiformmg a journey 01 voyage 
may be inquired into or tried by a Court 
through or into the local limits of who'e 
jurisdiction the offender or thepei'or egairst wl cm ortletlung 
m respect of which the offci'ce was committed ja^ cd ii tic 
course of that journey or \oyagc 


567 Object and Scope — The object of this section is to remove 
doubts and inconveniences as regards the exact locality in which the 
offences alleged to ha\c occurred m a joume} or voyage had been actually 
committed or completed — Q v Mahny iM H C R 193 

But this section only applies where the offence is committed in British 
India and not in /wilerj The word journey does not include 

a journey in a foreign teritory but is confined m its meaning to a journey 
within the territories of British India Where during the course of a 
journey though foreign territory and British India the carrier to whom 
certain goods were entrusted committed criminal breach of trust m res 
pect of those goods and there was nothing to show that the offence took 
place during the journey m British India the offence could not be tried 
by any Court in Bnti>h India— Nadar v Pmp 4 Cr L J 579 (Lah ) 

568 Offence committed in a journey — Lnder this section if a 

person is accused before a Court of an offence committed during a journey 
or voyage he may be tried by that Court if any part 0* that journey or 
voyage during whicJi the offence was committed is witbio the local hraits 
of the Court s jurisdiction — Q v ^talonJ t AI H C R 193 And the 
Courts competent to try the case of an offender in respect of an offence 
committed in a journey are the Courts tlirough or into the local limits of 
whose jurisdiction the offender in the course of the jouniej passed at tlic 
time the offence was committed — ^Itninulla v P M Cuha i C L J 
334 Thus if a theft is committed from a running tram the offence may 
he said to have been committed during a jouruej. and it can be inquired 
into and tried by my Court having jurisdiction over any part of the 
country through which the tram passed during the course of its journey, 
no matter In whose jurisdiction the offence was committed La arus \ 

Linp 24 Cr L J 233 (Lah) "here the offence is committed in the 

course of a railway journej the accused can be tried at the place of des- 
tination though the offence was actually committed outside the jurisdic- 
tion of that Court — Lmp v Moulabiiv Cr L J 43^ \ I R 15 3 ^ 

Smd 177 / 
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But this section is applicable only when the journey or voyage is con 
ttnuous and timiiicrrupted Therefore where an ojXencc was alleged to 
have been committed by the accused in the course o{ a journey from 
Bombay to Howrah but m fact took place between Bombav md Allaha 
bad at which place both the complainant and the accused broke the 
journey and then proceeded separately by different trams to Howrah it 
was held that the journey from Bombay to Howrah not being continuous, 
the Magistrate at Howrah had no jurisdiction to try the offence — Q v 
Piran 21 \\ R 06 Where a guard of a tram going from Coimbatore 
to Madras was found drunk and detuned at ^rkonani on the way but 
he broke away got into tram and arrived at Madras it was held that 
the journey must be deemed to have been broken at trkonani and the 
offence (of being drunk under sec 27 of the Railwajs Act) could not be 
tried at iladras — Q v Alahny 1 M H C K 193 

But any short stoppage in the course of a journcj does uot break the 
jQwiney Thus where some articles were missed from a boat dunng a 
halt at S m the course of a journey to C it was held that the journey 
would not be deemed to have been broken by the halt at 5 and that the 
offence of theft could I c tried at C—(? v Abdul Ah 23 W R 45 

569 Voyage on High Seas — ^Tbis section applies only to the trial 
of olfeR'-cs committed m British India The words journey or voyage 
do not include a voyage on the High Seas or in » foreign terntory but 
are con'med only to a voyage or journey within the territories of Bntish 
India— Brtfu Dali v Q 5 'fad i ^ 

But in C r V Isma f Ratanlal 181 where tlic accused ami the com 
plamant sailed from Bombay to Honawar md du mg the voyvge the 
accusel threw v box of the complainant into the sev it wv'- held tl at the 
Magistrate at Honaw%r through whose juris iiction tie accused pa sed 
dunn" the voyag~ had jurisdiction to try the offence^ of mischief 
(although it was committed on the High Seas about 9 miles off from 
the coast) 

184 All offences against tJic provisions of any laM 
for the time being in force relating to 
Radw” Teleg^apbl Railivavs Telegraph the Post Ofhre or 
Post Office and Arms Arms and Ammunitior miv Ic mqiurtd 

into or tiled in a presidency town whctjicr 
the offence is stated to have been committed within such town 
or not 

Provided tlmt tlic ofTcndcr md all the witnesses rccc'^nry 
for Ins prosecution art to bi. found within such town 
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185 Whenever any 


High Court to 
deade, in case 
of doubt, 

district where 
iri^uiry or trial 
shall t^e p ace. 


doubt arises as 
to the Court by 
which any 
offence should 
under the pre- 


185. ( 1 ) Whenaer a ques- 
H,gh Co,.rt to 

decide, in case louhtcho/(uo 
of doubt, district ^ 

where inquiry or fnorcCourls 

pUc'o < c 

lo the same 


ceding provisions of this chapter Ihji tom I ought to inquire 
be inquired into or tned, the into or try any offence, it shall 
High Court, witlun tlic local be decided by that High Court 
limits of whose appellate ( 2 ) Where iuo or more 
cnmiqaljunsdiction the offender Courts not subordinate lo the 
actually is, may decide by same High Court hate taken 
which Court the offence shall be cognizance of the same offence 
inquired into or tned the High Court utihtn the 


criminal pirisdtclm ft,, p,,^ 
cudmgs Kcre /ml 
mav dmet the 
offender lo u yu „ 

Court siihtirimale h 

1/ <t so decide,, all' ,/l,„ 

t’oecedmf, 

■» ff tort, o//,;oo 

shall be i„.„„ro,d ^ 

H'ih Ccrt, 

haems he, a ' 

notice does ruA ay, j , 

r. dftiAe, un'r 

other Uieh ^ ^ 

, , , ^Hhn the 

local .r, 

ceedmgm,^, ' > 


Change —This section has been redrafteil by 
roccdurc Code .Amendment Act XVIII of 
=lo„. ' 
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570 Sub section (i)— Nature of the doubt —The decision of the 
High Court can be sought not onlj where the dojibt arises as to whether 
one Court or another has jurisdiction but also where the doubt is on the 
point whether the choice between two Courts both of which ha%e juns 
diction to try the offence should be decided on the ground of general 
con\eniencc — C/iani Chandra \ Cmp 44 Cal 59^ r 13 (overruling 
Rajam Benode \ All Indta Bankms Co 41 Cal 305) r»i/> v Chauhai 
5LBR17 oCrLJ 581 

Again the doubt must be as to the junsdictioti o» the Court bj winch 
an offence is to bo inquired into or tried and not as to whether a farti 
cuhr Magiilrate is competent to try or commit the accused for trial— 
Emp \ Clegg 1887 P K 13 3 All ’51 Where no doubt exists as to 

the junsdiction of Uic Court this section does not applj Gurdit Singh 

\ CroitH 1917 P R 24 i8Cr L J 514 Gtrdhar \ K C 2t A L J 
621 44 Cr L J y 9 

S7r Sab secfKW (it—Pofrec ol Htgh Court (0 transfer ease irota 
Court outside jurisdiction —Where the nominee of a pobej holder resi 
dent within the District of Chittagong I rought a charge of cheating m 
the Chittagong Magistrate s Court against the Insurance Company having 
its head office at Gujranwalla and a branch office at Chittagong and the 
Insurance Companj also brought a charge of cheating against the nominee 
in the Gujranwalla Magistrates Court both charges relating to the pay 
meat of the amount secured on the policy it v as held that the Calcutta 
High Court could properh make an order under ^cc 185 to tie effect 
that the offence should be inquired into and trie \ at Chittagong and 
transfer the case from the Court at Guiranwalla to tl at of Chittagong 
— Hirnii humar \ ^^a^gal Setn 17 C W N 761 14 Cr L J 30S la 

another Calcutta case al 0 it was held that this section was comprehensive 
enough to be applicable to 1 case instituted in a Court bey oud the local 
limits of the Appellate Cnxnln-’l Jurisdiction of the H,ji, Court where tl c 
offender actually w-as — Charu Clandra \ Liip ^4 Cal 59^ T B) 

21 C M > S’c Contra — ^Tbc Madns Hij,h Court howcier was of 

opinion that the H e,h Court had no power to direct the tranrter of a ca^c 
pending before a 'lagistrate not subject to its appellate jurisdiction — 
JlfaAemcii CAouse v Aa/Au 40 Wad 835 16 Cr L J 148 5L W 3^9 
This subsection has been enacted to remove this conflict of opinion 
By adopting the Madras view it practically disaJlo\^-5 the High Court to 
transfer a case from a Court outside its jun«diclion ppfi jav s down a rtw 
procedure m case of such contingency In view of the conflicting dc 
cisions 10 the Indian Laii Reports 44 Cal 59J and Indian Law Reports 
40 Mad 835 it IS proposed to make It clear that one High Court has no 
power whether by implication or otherwue to transfer a case to itself 
from another High Court or rite letsa or to decide v\hich of two other 
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High Courts should tr\ a piitictilarc'««c — <tit of Oljeds ai/rf Bensons 
{J9JI) 

By adopting the simple procedure Hid down in this subsection, the 
High Court V.1II be reht\ed of the cumbrous procedure of a reference to 
the Go\cnior Genera! for an order under see 527 

18 B (i) When a Prcsidtrcj Magistrate a Distnct Magis- 

Powtr to tisu- sitm. or if llo it 

mons 0' warrant for specialK empowend m tins behalf b} tlio 
offence comTutted be- - 

yond local jurisdic- Local Go\f rmnent, a Magistrate ot tho lirxl 
class sets nas<m to believe that at'y p( 1N0U 
wthin the local limits of Ins jiirisdittion has committed vithniil 
such limits {ttiicthcr wilhm or without British Irdia) an offiiiui 
which carnot under the jirovjsionsof ‘Sections 177 to lfi.| (bolli 
inclusitc) or any oth<r law hir till lime being m force bi liUjiiltiil 
into or tried witlup '•in li lo<al limits, but is under soiiu fiiw (ni 
the timi biinp III foi" triibl* iii British India, smli Miipl-lliili 
may ini’iuin n tfi 1 !■< olloi<< is if it had betn conitiiilli 1) wll |i)m 
sucli loi il litm* tiid <om|« 1 smli 1 erson in nni'in 1 )ii |i Ihl ' liiii 
provided fo ipi ' ii for. iiiiii ard ‘Cl d smli |if i,i< in f|f» 
Mientraie » { roc«« ' isirUi haiirg jun-dn i).;) f,/ )i tjnUi 
dureonaro-it iirto or tr> such offtio < 01 )f 

isbailibli 111* d iKind with or vntJuiji riu.i;. ^ 
appearance lu fun such Magistrate 

(2) Whni there are more Magistrati ' llw /f, f. 
juiisdiction and the Magistrate acting in d> f ff„ tniitm I'll t hi 
satisfy himself as to the Magistrati io i,t \ii„„ viiiuiii H|i|| 
person should be sent or Ijoiiiid to iippinr jg/ fn^, 
reported for the orders of the High (oiirl 


Empowered — If a Msf'l^triti who In imiI itJijiNvin ! iihIk p 

section finds tliat lie Ins no innsdh Imn iiiulrr this I Iiii| (■ | l>> 1 luiih ( 
jurisdiction — C 7 v UamJI Itstiiiilnl H|j Hut || n \|i(hi,n|,. j 

empoM ered un'lcr Itiis «crtiim it ts in rooiI f iltli M« |>i<>i 1 ri||i)| « sv||| 
be set aside fir Mint oI juris<hcHoii tins drfn t (iumI |,y 

573 Power of High Court — The lliph Coiirl tin Irr *fr n, nl (In 
Tetters Patent cm direct ft Migistralc to innltn n ]>i< llniinniy tii>|ii|fy 
and to commit for Iriil t'» the Si^slons n rasr f illiiuf wilhlii lliN »/•/ }|/<| 
Where the cireiimstnn'Ts n( n cun fill rxacll) within llir irriiis nf (hU 
section the prorelure must 1»e poicrnnl 1) such spechl protMiii nn j 
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the High Court will not interfere, except in extremely exceptional cases — 
2 Weir 146 

573 Issue of warrant from outside jurisdiction — It is not neces 
sary that the Magistrate issuing the warrant should be present within the 
local limits of his jurisdiction at the tune of issuing it Where a Magis 
trate of Ahmedabad District issuctl from a place m Kathiawar a warrant 
for the apprehension of a person who was in Ahmedabad for an offence 
committed in Kathiawar it was held that the issuing bf the warrant from 
Kathiawar bj the Magistrate without licing present m the Ahmedabad 
District in which ho had jurisdiction was not beyond lus competency — I 
Bom 340 

187 . (i) If the person hAS been arrested under a warrant 
issued under Section 186 by a Magistrate 
wirant'issued b^aub^ other than a Presidency Magistrate or 
ordinate Magistrate District Magistrate such Magistrate shall 
send the person arrested to the Distnct 
or Sub divisional Magistrate to whom he is subordinate, unless 
the Magistrate having jurisdiction to inquire into or try such 
offence issues his warrant for the arrest of such person in which 
case the person arrested shall be delivered to the police officer 
executing such warrant or shall be sent to the Magistrate bv 
whom such warrant was issued 

(2) If the offence which the person arrested is alleged or 
suspected to have committed is ore which may be irqiured 
into or tried by any Criminal Court in the same district other 
than that of the Magistrate acting under Section 186 such Magis 
trate shall send such person to such Court 

Send the person to the District Magistrate — Where a British Indian 
subject was arrested in a British distnet by a first class Magistrate for 
an offence committed m a Native State and the Political Agent s ccrti 
ficate (required by sec i88) was obtained it was unnecessary to send the 
accused to the District Magistrate under this section and the First Class 
Magistrate was competent to hold the prelimmiry inquiry Jim«clf — 
Ileg V Kahaniaz Ratanlal 97 

188 When a Natitc Indian subject of Her Majesty 
Liablliity of British commits an offence at any place with- 

!“>• leyon'l Bnlish 

British India India or 
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when any British subject commits an offence m the terri-- 
toncs of any Nati\e Pnnee or Chief m India, or 

when a ser\ant of the Queen (whether a Bnti«h subject 
or not) commits an offence »n the temtoncs of ary Natu c Pnnee 
or Chief in India, 

he may be dealt with m respect of such offence as if it had 
been committed at anv place within British India at which he 
ma> he found 

Provided that nota liftstandtng anything in any of the preceding 
PoJ.hMl Ag,n« to oj this chapter, no charge as to any | 

certify fitness of m* such offence shall be inquired into in 
quiry into charge British India unless the Political Agent, 
if there IS one, for the territory in wliich the offence is ( 
allcled to have been committed, certifies that, m his 1 
opinion, tlic chajgc ought to be inquired into m Bntish 
India, and where there no Political Agent, the sanction of 
the Local Go\crrmcrt shall bo required 

ProNidcd, also tliat ar> procccdii'g« tahen agair'it any 
perbor under this section, whicli would le a bar to subsequent 
proceedings agairst such person for the *ame offeree if sucli 
offence had beer committed m Bntish India, shall be a bar to 
further proceedings against him under the Poreign Jurndic- 
and Extradition Act, 1879 in respect of the same offeree m any 
territory beyond the limits of British India 

Chinge — The itahtf,e»l nord^ iii the proMso ha\e been added by 
sec 44 of the Criminal Pwedure Code Amendment Act XVIII of 1923 
575 This section controls the preceding sections — Sections 177 
to 184 are controlled b> the provisions of set 188 so that jf the offence 
specified in thove actions {177 — 1S4) happen to be committed outside 
nriti-.h Inilia, tho'C sections would cease to apply, and the special pro- 
v>{ tSS wawUl vx Ttwt to tGritiete ilhutralions 
where the offence of criminal lireach of trust was committed in a Native 
Stale by a British subject, then ‘tccoiding to sec 181, mdedendently of 
sec 1 88. such offence could not has e been tried by a British Court But as 
Secs 177— 184 arc controlled by Sec x8S the latter section would apply, 
and would give jurisdiction to a Bntuh Court to try the offence, but the 
certiRcate of a Political Agent would be absolutely necessarv r«,A .. 
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Tnbhttn 5 S L R a6G i^Cr L J 530 So also where a person was 
kidnapped in a Native State and conve3red to British territory Sec 181 
would not apply but the case would fall under Sec 188 and a certificate 
of the Political Agent would be a prebminary requisite of the trial of the 
offence by a British Court — Crown v Koachn, 7 S L R 17 , Naram v 
Emperor 41 All 452 17 \ L J 450 '•oCr L J 276 Where a British 
Inchin subject is found in a Native State m possession of stolen articles 
he can be tried in British India for an offence under sec 41’’ I P C 
but the certificate of the Political Agent would-be necessarj — Session 
Judge V Sitndara SMI T 54 11 Cr L J 306 

But in a Madras case where the complainant in a place in Britis' 
India entrusted certain jewels to the accused, a Native Indian subject 0 
His Majesty, for sale on commission a id the Utter pledged the jewels in J 
Native State and converted them to his use. it was held that the loss of tin 
jewels which was th** consequence occurred to the complainant m Bntis! 
India and this was sufficient under sec 179 to give jurisdiction to thi 
British Indian Court to try the offence that secs 179—184 shoulcPno 
he read subject to sec 188 and that no certificate of the Political Agen 
was necessary — Sessions Judge v Enmaswnntr 38 Mad 779 
26M L T 233 isCr L J 207 This view of the law is totally untenabli 
and the worvls ‘notuithstandmg anything Chapter 'have riovbeer 
adde 1 m the proviso to make it clear that sec iS8 controls the preceding 
sections of this chapter The Select Committee observe — Certain (leci 
sions of the Madras High Court seem to make it doubtful whether section 
188 18 subje^'t to the provisions of sections 179 — 184 and we think it is 
desirable to clear this up We are not satisfied that this was the intention 
of section 188 and in our opinion it is safer when a man is tned m British 
India la respe t of an offence committed in a Native State to require the 
Political Agents certificate in every case The amendment which wc 
propose will make this clear — Report of the Select Committee of 1916 

576 Illegal arrest — See notes under sec 177 A trial under this 

section will not be vitiated by reason of the fact that the accused has been 
brought into British India from a foreign territory under an illegal arrest 
V Viiiayak Damodar Savarkar 35 Bom 225 13 Bom L R 296 

577 Native Indian Subject — ^This expression means only a Native 
Indiansubject dejure&n^notdejacio aperson who is not a Native Indian 
subject de jure but who owns some land in British temrory and occasion 
ally I'esides m British India docs not thereby become an Indian subject, 
amenable to the jurisdiction of a Bntish Indian Court for an offence com 

mittedbyhimmaforeignterritoty— Lmp.iSSsr R 1 onappeal 

from 1883 P R 22 

foreigners ^This section docs not apply to •'n offence committed by 
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a foreigner outside British territory though liC may subsequentlj be found 
in British India — Q L v Abdul Latif lo Bom i8G British Indian 
Courts have no jurisdiction to try a foreigner for offences committed an! 
completed outside the British territory — Ibrahim v Empress ifipf P R 
7 *^0 foreign subject can be tried in British India for an offence committed 

outside British India — Lmp \ lialietoa ”8 All s?"* 0 ^ v Ranchhod 

2 Bom L R 337 FaJirv Emp 1883 P R 22 Rodiv Empress 18S9 
P R 30 Therefore where the subject of a Native State committed theft 
in that State and was subsequently found in British India in possession 
of the stolen property the British Indian Court had no jurisdiction to try 
him for the offence of theft (but h-\d jurisdiction to try him for retarding 
stolen property, under sec 411 I P C) — Emp v Dali wa 8 All 37’ 

Q £ V Abdul Lai f 10 Bom 186 

578 Offence —The word offence m this section means an offence 

punishable under the Indian Penal Code Thus the act of giving false 
evidence before a foreign Court where the oath is administered not under 
the provisions of Uw in force in British India but under the law of that 
State in relation to proceedings before the Court is not punishable under 
section 103 of the Indian Penal Code nnd cannot bo taken cognisance 
of by Alagistrates of British In han Co irts So also the offence of lodging 
a false complaint m a foreign Cojrt is not punishable under the Indian 
Penal Code because it cannot be sai I tl at a false 1 iformation vas given 
to a public servant as difmel l)y«tl e In han Penal Code Similarlj 
the act of instituting crim nal proceedings an I niakin„ false charges before 
a foreign Court does not constitute an offence »m ler Sec an of the Indian 
P aal Code because the enm nal procce hugs and faUo charges contempla 
tod by that section moan procecdi igs and charges in British In iia where 
the In han Penal Code is m force Tlerefore offences committed in re 
lation to Co irts and authorities outside Oriti h India to not constitute 
offences under the In han Penal Co le an 1 ca i«ot be tried bj an> Co irt 
in British In lia an I a certificate of t ic Political \'»ent ii out of the ques 
tion — In re Rimllatil} ^7 Born 907 5 Bom I R 77 5 Cr I 

J 333 

‘ May be found — The vvorl f ind must Ik taken to mean not vvlitre 
a person is discos crtal but n here he is actuallv j resent v\l ctl er 1 c cr nu-s 
of his own accord oi is bro i^ht under irrc t — / np \ Magai hi f 
Bom 0 2 

579 Scope of proviso — This provi o i» f iinnir al apj! cati i 1 I 

a not restricted to Native States onlv If t le offence is coiar il» 1 i" 
Native State the certificate of the lohtical \gent is neces-arj i* .j 
^atlvc State has no Political \gcnt the sanction of the Local Gov -*• -• 

i3 required \nd if the offence is committed in a j lace other ll j 

Cr 30 
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State eg Spam the sanction of the Local Government is likewise neees 
sary— />«/> v Chelliram 6$ L R 260 

The words or where there is no Political Agent the sanction of the 
Local Government shall be required have been added to the Code in 1898 
Under the previous Codes when the offence was committed in a territory 
in which there was no Political Agent no certificate (or sanction) was neces 
sary as for instance in Goa (13 Bom 447) or Siam (RatanlaJ 773) or 
Cyprus (2 All 218) 

580 Offences on High Seas — Section 188 does not apply to offences 
committed on the High Seas The proviso to this section refers to offences 
committed in a territory and not to offences committed on the High 
Seas Therefore an offence committed by a Native Indian subject on the 
sea at a distai ce of five or six miles from the coast can be tned by a Magis 
trate of British India without the sanction of the Local Government— 

V Manuel Phthp 41 Bom 667 Po Thaung v I\tvg Emp 5 L B R 
221 12 Cr I J 19S The power to try offences committed on the High 
seas IS conferred on Indian Courts by Stat 23 and 24 Vic C 88 (within 
threo miles from the Coast of British India) and Stat 30 and 31 Vic C 
124 section II (beyond the three miles limit) See Peg v Katina, Eamti 
8BHCR63 Q E \ Sh Abdul Pahaman I4 Bom 227 

581 Certificate of a Political Agent — The certificate of the Political 
Agent IS the preliminary requisite for the institution of criminal procce 
dings in a Court of British India for^n offence committed outside British 
India ^\ant of certificate will invalidate all subsequent proceedings — 
Emp V Kal eh'iran 24 AU 25O Q E v Earn Sundar 19 All 109 Na 
rain v Emp 41 All 432 Emp v Clan 1884 A W N 85 Q E v Bak 1 
24 Bom 287 5 ir<frtr\ Jefhalhai 8 Bom L R 513 Q E \ hathaptru 
mal 13 'lad 423 Bapu v Q 5 Mad 23 Setstons Judge, Inre 2"eir 
1 48 The want of a certificate is not a mere irregularity which can be cured 
by section 532 by a subsequent production of the certificate — Q E s 
Kaihaperumal 13 Mad 423 Even where the Magistrate was himself the 
Political Agent the defect would not be cured by any subsequent produc 
tion of the certificate signed by him — Q E v hathaperumal 13 Mad 
423 BapuDald\ Q 3 Mad 23 Q E v Pmn Suvdar 19 All 109 

An agreeroeat between a Native State and the authorities of a British. 
Indian district conceding to the British Indian Courts the right to arrest 
and try British Indian subjects found gambling in the Native State vml 
vice versa cannot take the place of the certificate or sanction required by 
this section— Nandii v Emp 42 All 89 

'Miere a commitment was made without the certificate the fact that 
the certificate existed at the date of the commitment (1 e it had been 
signed by the Political Agent before the date of commitment but had not 
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come ihto the "bands of the Magistrate till alter commitment) will not 
cure the defect — Emp v haUeharan 24 AU 256 In certain Punjrb 
casi's however, it has been held that the nant of a certificate is not a fatal 
defect, but a mere irregularity cured bj «cction 537, if no objection is 
taken at the trial and no prejudice to the accused has been caused in the 
defence — SAnmir Kfian v Et»p, 1888 P R 35, Jfoda v Emp 1889 
P R 30 Fatefi Dm v Emperor 1902 P R 4 (F B ) Where however 
the defect was observed and objected to by the Sessions J )dge the 
commitment should be quashed — Q E v Mastana 1S99 P R ii Roin 
Charan v Croton 5 Lah 416(420) AIR 1925 Lah 183 

The proviso lays down that no ciarge shall be inquired into in British 
India unless the Political \gcnt etc and therefore there is nothing illegal 
m obtaining the certificate or sanction after the complaint 1 as 1 een filed 
and the inquiry has begun or been completed as far as the framing of the 
charge— 12 Bom L R 667 /« re Ram Dharalhi 47 Bom 907 (at p 

911) ^ 1 6Ao> V Emp 25 Cr L J 620 (Sind) So also where the certi 
ficate was received after the examination of some prosecution witnesses 
but before the commitment of the case to the Sessions it was held that 
the commitment was good and the irregulant) if any was cured b> sec 
537 — Emp V Mahamtd Dahsh 8 Bom L R 507 4 Cr L ] 49 

Magistrate not eonftned to the charges in the eerl /leate —The Magistrate 
13 not restricted to the charge mentioned m the certificate The certificate 
granted by the Political Agent in rcspcvt of nn offence will cover e\er> 
charge which the facts declared in the eertificxte will suffice to sustain — 
2 \rtshna Nath v Emp 33 All 514 An order of committal on a charge 
which IS different from that mentionel in (lie certificate but based upn 
the same set of facts will be perfectly \alil — /» re Session^ Judge S 
MI r m3 II Cr I J 33t 

Certificate cannot be revoked — Wlorc the District Mag stnle as the 
Political Agent granted a certificate for tl c tnsl of tie accuse 1 bj a 
Magistrate in D itish India it was held that the tatter w is legal!) seized 
of the case and it wis not comoetent to the Political Xeent to recall tl e 
certifi ate anl to hand over the accused t> tie Native State for hi trial 
m that State— 7 k re \asirStlfb 14 Bom L R 377 ijCr I J 537 
In re Honttisjee, Ratanlal 53 

189. Whenever any such offence as is referred to in 
Power to direct tion 188 is being inquired into or tned, 
Go%ernmeiit may, it it thmls 
received in evidence fit, direct that copies of depositions made 
or exhibits produced before thePohtical Agent or a judiaal 
officer m or for the territory m whch such offence is alleged to 
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have been committed ‘^hall be received as evidence by the 
Court holding such inquiry or trial in any case in which such 
Court might issue a commission for taking evidence as to the 
matters to which such depositions or exhibits relate. 

B — Conditions requisite for Jniiia'ion of Proceedings. 

190. (i) Except as hereinafter provided, any Presidency 
Magistrate District Magistrate or Sub- 
.ncIb'^SistVal”'’' divisional Magistrate, and any other 
Magistrate specially empowered in this 
behalf, may take cognizance of any offence — 

(n) upon receiving a complaint of facts which constitute 
such offence ; 

^ {h) upon n report in writing of such facts made by any police 
officer', 

(c) upon information received from any person other than 
a police-officer, or upon his own Knowledge or suspicion that 
such offence has been committed 

(2) The Local Government, or the Distnct Magistrate sub- 
ject to the general or speaal orders of the Local Government, 
may empower any Magistrate to take cognizance under sub- 
section (i), clause (a) or clause (i>), of offences for which he may 
try or comrmt for trial 

(3) The Local Government may empower any Jlagistrate 
I of the first or second class to take cognizance under sub-section 
I (i), clause (c), of offences for which he may try or commit for 

trial. 

582 Change — The words in clause (b) hasc been substituted for the 
words upon a police report of such facts by section 45 of the Criminal 
Procedure Code Amendment Act XVIll of 1923 The object of this 
amendment is to make it clear that the word police report* formerly used 
in this clause was not used in a technical sense as meaning the report of 
the police m cognieabU cases only but was used to cover any report made 
by a police ofBcer, t e , a report in a cognizable as well as a non eognualte 
case Stc Xhc Pepoft of the Select CommUlee ot In A L \ Sada, 

26 Bom. 150, Dhatrab v Emp , 46 Cal 807, In re Chidambaram, 32 Mad 
3, Pam Lai v, Lmp 1 P L T, 73, i/nn^ar v K E ,2^C.\\ N 481, 

26 C \\ 181, Emp \ Chutam Jlusatn, 6 Lah h J 606, and i L P 
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R 18 it was wrongly held that the term police report m this clause meant 
a report in a cognizable case only and since a police officer had no power 
to make a report in a non cognizable case a police report in such a case 
was to be treated as a eomplatfit under clause (i) and the procedure of 
sec 200 would then have to be follosvcd by the Magistrate taking cogni- 
zance of the case The present amendment lays down that the report 
of a police officer in a non cognizable case is a report under clause (b) all 
the same and not a complaint under clause (a) and the ifag's*rale wi ] 
not have to follow the procedure of Chapter XVI Bk hrsik 
V Emp 28 C W N 490 25 Cr L J 68 

"Moreover before the present amendment the words 
were used in a technical sense to mean a police report und'r 
or 173 tea report made after tmetligalion and not an infori-ati'n 


by the Police to the Magistrate before making any mvtstigaj; r~Ak/re.i 

Khan V Emp 5 S L R i iz Cr L J 92 Emp s hkuisldaj r e j 

R 82* i3Cr L J 75Z In re Kagendra Nath 51 Cal 401 (uj) Kirf 

Emp V Sada 26 Bora 150 (157) Under the present t*,- 

words have been changed altogether and repbeed by tl» rm 

words report made by any police officer which woull enU -y 

a report or information given iefore investigation Even 

amendment it was held m a Sind case that the Police rep</*t r*'** *4 f,' 

in this section was not confined to a report under see 173 f-» 

enough to cover reports under other sections of tli 

under secs i57andiC8) nor was it confined to rep/rts bv*a* p? VjV 

alone — Mekrabv Crown 17 S I R 130 (dissenting frv*'»£j j, 

583 Magistrates empowered — The power of M*? , 

cognizance of a case under this section is not afftctvj 
Bombay District Municipal \ct (VI of 1873)— Q E v 4 I 

Ial 3 j 5 ' 


Mhen a Magistrate who has begun a cisc is succ*»-l>-' f • 
latter has pow er to issue jnoccs'i lor the arrest of an av . 
the predecessor h d not issued such process befrre t'—— j 
— Q E v Goiinda Ratanlal 652 bcc section 35^ 


' ♦fAT tfe 
7 iU Uu\ 


Under this section a third ebss ^lagistrate eai t,ef 
an offence under clauses (a) and (b) only 1 e , 

report — K E v Sada 26 Boin 150 

The District Magistrate of the Civil and 
has jurisdiction to take cognizance of and tfyoff*-^^, 
pean British subjects m accordance with the pr , 

re La^rance 34 Mad 34O (P 11 ) 


* '■'’7^ ir^tr^ f ' 
ttr tip' '-c' 

- eM 
■ t‘»d t/v 
tf is 


If a Magistrate not empowered to take coj- 3., , , j •» 

docs so under a bona fide mistake hi$ proetri;;, . t* 
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merely on the ground of his not being empowered — Sec 529 («) But 
proceedings under clause (c) of a Magistrate not empowered to take c 
nizance under that clause are void — Sec 530 (A) 

A Magistrate duly empowered under this section to take cogniza 
of an offence cannot refuse to take cognizance on the ground that 
gravity of the offence requires severer punishment than he can inflic 
Q E V Gtma Ratanlal 375 

584 Offence — A Magistrate authorised under this section to 1 
cognizance of an offence upon complaint can take cognizance of an off* 
under sec 20 of the Cattle Trespass Act even m the absence of a sp« 
authorisation in that behalf because the very definition of the w 
'offence in section 4 clause (o) includes any act in respect of which a c 
plaint may be made under section 20 of the Cattle Trespass Act — £ 
V Vishwaitalh 44 Bom 42 

58s Taking cogn tince — The expression to take cognizan 
has not becT defined m the Code and it is difficult to ascertain at u 
precise stage of the case cognizance is said to be taken When a Ma 
trate in charge on receipt of a police report, makes over the casetoanot 
Magistrate for inquiry and the latter after taking evidence summ 
the accused it is the latter Magistrate and not the former who is saic 
have taken cognizance of the offence — 17 C W N 795 A Magisti 
cannot be said to have taken cognizance of a case under section 107 u 
he issues notice to the person charged to show cause why he should not 
proceeded against under that section Therefore where the Police ref 
ted the matter to the District Magistrate who ordered the case to be tr? 
ferred to the file of the Headquarters Deputy Magistrate who then iss 
notice to th'* accuse! heli that it was the latter Magistrate and not 
District Magistrate who took cognizance of the case — Konda Redd\ 
Kmg Emp 41 Mad 246 (249) 

Taking cognizance does not involve any formal action or indeed acl 
of any kind but occurs as soon as a Magistrate applies his mind to 
suspected commission of an offence %\here a police report of a daci 
was submitted to the Subdivisional Officer on the 24th April 1909 and 
case was aftenvards withdrawn lyr the District Magistrate to his own 
on the 20th January 1910 htld that the District Magistrate took cogniza 
of the case on the 20th January i9to--5oirrinifra V Emp 37 Cal 412 

\\ here an officer who is also a Afagistrate holds a departmental inqi 
and charges are made before him he cannot be said to have taken c 
nizancc — 19 Bom 51 

In cases where sanction or certificate is necessary {e g cases ui 
sees 132. ,26s 197) the Magistrate is not competent to take cognira 
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upon a mere complaint unaccompanied by the requisite sanction or cer- 
ficate — 27 Cal 820 Sec also 39 Cal 119. 

A Magistrate is not debarred from taking cognizance of an offence 
simply because another Magistrate has already taken cognizance of the 
same and is m seism o( the case Bnt since the accused person cannot 
be tried twice for the same offence the proper course is for the one Magis 
trate to transfer his case to the other, and thus a multiplicity of trials can 
beavoided — Ilnri Sal^av Emperor 5oCal 482 

Magtst'ote cannot proceed wtikoul taking cogitizaiict- — On a complaint 
of a cognizable offence the police sent up for trial only some of the persons 
against whom a complaint was made After their conviction by a Deputy 
Magistrate the Deputy Commissioner while inspecting the police outpost 
made a note that the remaining accused should be sent up The remaining 
accused were thereupon sent up to the Deputy Magistrate It was held 
that nothing was made over to the Deputy Magistrate at first except the 
case of some of the accused who were tried and convicted and that the 
proceedings taken against the remaining accused without anv one formally 
taking cognizance of the case were irregularly instituted and should be set 
aside— yAarii v Sukh Deo 3 C L J 87 

586 Clause (a) — Cognizance upon eomplaint — Dor complaint see 
Sec 4 (h) and notes thereunder * 

CompltiKl of focts iekuh eoiiiUlute offence — Where a complaint 
presented to the Magistrate contains the offences with which the accused 
IS charged the fact that it was defective in not stating ell the facts neccs- 
oary to constitute the offence charged is immiterial— Sarrfnr D^el SmgJi 
V e £ jSgi P R 8 

Who con make a comphiM — A complaint* of an offence nnv be made 
by any person acquamtel with the facts of the else it nerd not necc ♦ 
sanly be mide by the aggncvel party except in those ca cs (r g under 
secs 198 199) where it is so restneted bj the Code — Fartind Ah v 

Hanuman 18AU 465 Inre Cnnesh Anrniii 13 Bom 600 Dedar Bux\ 
SAyamrtpflffa. 4‘ Cal 10I3 14 Cr L J 409 (Oudh) 

The fact that the complainant is a servant of the Magistrate does not 
deprive the Magistrate of his jurisdiction though in such a case it would 
beexpcdicnttOTcferthecomplainanttoanother Magistrate — 9 Bom 172. 
See notes under secs 526 and 556 

It is not necessary that the person lodging the complaint must have 
personal knowledge of the facts constituting the offence — ^ukuntar \ 
Mofizuddtn 25 C A\ N 357 Suresk \ Emp 1 P L T 351 21 Cf L. 
J 346 Unp V SAfttrtt Ram 7 S L R 77 15 Cr L J 369 

fognizwif' upon comflttni — It cannot 
held that the words take cognizance of an offeree trean 
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Magistr'xte :s not bound to take cognizance of an offence on recemng 
a complaint of facts constituting an offence — Ham Sarup v K E 
|0 C 127 The use of the term may offence docs not make it optional 
with a Magistrate to hear a complaint but refers to the action of the Magis 
tratc in taking cognizance of the offence in cither of the specified courses 
in which the facts crnstitutmg the offence may be brought to his notice 
lie is bound to examine the complainant and can then either issue summons 
to the accused or order an inijuiiy under see 202 or dismiss the complaint 
under Sec 203— 13 Cal 334 He >s bound when the circumstances giving 
him jurisdiction exist to reccue the complaint and deal with it according 
to law— 1- Bom 161 and has no option to refer it to the police under 
sec 156 (3) without taking cognizai ccof it — IttyeArula 10 M L T 120 
I. Cr L J 463 When a complaint is made to a Magistrate of a petty 
offence ordinarily w ithiii the cognizance of heads of villages the Magistrate 
Is bound to take cognizance of it to proceed under Sec 200 and to di«j ose 
of the complaint according to law The mere fact that the complaint is 
also cognizable bj the head of the village does not entitle the hfagistrate 
to decline to exercise jurisdiction aid to direct the complainant to eek 
redress from the 1 cad of the village — 7 M 1( C R App 31 

Insla) ees a! ete PlagtslraU acts under Cl (a) and nol Cl (c) — Wlcre 
a complaint is made before a Magistrate he takes cognizance of the 
case under clause (a 1 and not und«r clause (e), esen though 1 e mayiccord 
on the coTplaint that he acts under cHusc (e ) — Mcsl idt v Hangoon Murt 
eipal Connttec 4L B H 300 E*np v Kashtd q Bom L R 212 3 Cr 
L J 202 Cirdhan Lalv Emp iptJ P K 11 JlunaLolv Eing Emp 
2 P L J 037 

Where a complainant charged certain persons with committing a cer 
tain offence and the cxamioatioo of the complainmt revealed sn offence 
di/fcrc 7 1 from that mentioned in the complaint or rcsealed an a Iditional 
offence the Alagistratc was competent to take cognizance of the latter 
offci cc and in tsk.ng cognizance thereof he acted under clause (a) and not 
under clause (c) so that see igi did not apply — Jagat C^awrfra -v Q E . 
26 Cal 780 Abdul JlaJntan v A 4 Bur L J 213 AIR 19"’® 
Rang 53 

'xhtca W x. w^th. hayin g 

committed an offence but the Magistrate after examination of the com 
plainant found out that other persons not mentioned in the complaint 
were concerned in the offence htf was competent to take cognizance m 
respect of tl c latter persons also and in so doing 1 e acted under clau'c 
(0) and not under clause (c) so that sec 191 was not applicable to the 
case — Ja^at Chandra\ Q E ahCal 786 1904 P R 32 U 13 R (1S97 
—1901)56 Emp V ltnankhan,S4Jiom L R 141, Dedar Pux v S/i)a 
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tnapada, 41 Cal 1013 . 4 C \V. N 367, Srt Ktshan v. Debt Dayal, 2 O W, 
N 823 26 Cr L J 1619 

587 Clause (b) — Police Report — The 'police report’ mentioned in 
this 'ection IS not limited to a report mentioned in Chap XIV of the Code. 
^^he^e on an information received by post, a Magistrate sent the ca«;e 
to the police for mquirj and report and on the report thus received took 
cognizance of the case it was held that it must be presumed that the action 
taken by him was based on the police report — Sarfara; Khan v Ktttg 
Emp , II A L J 331 

A police report in a Hon eogni'abls case falls within this danse, and 
there is no authopty in the Code for examining a police officer submitt- 
ing a pobce report under this section, as if he were a complainant — 1914 
U. B R 19 Sk Abdul Ah v Emp , i P L T. 446 See Note above 
under beading ‘ Change" 

A report submitted by a Police officer under sec 24 of the Police Act 
falls under this clause — i P L T. 446 

A Police ehalhn is a police report of facts constituting an offence under 
clause (&] and a Magistrate can take cognizance upon it — Emp v. Sumlar, 
190: P R 8 , Emp V Chet Singh, 1900 P R 22 But a mere suggestion 
by the police officer is not a police report, and where a Magistrate issued 
summons to the accused on the suggestion of a police officer that the 
accused injured the crops of the people of the village, it was held that the 
Magistrate acted illegally, as none of the conditions required by this section 
had been ful&lled— v Emp, 1694 P R 24 

The police report must state the facts which constitute the offence. 
That is, the concrete facts which constitute the alleged offence must be 
specifically stated before the Magistrate Where no facts were stated, the 
mere assertions made by the police that certain offences had been com- 
mitted, could not be regarded as compliance vnth the letter or the spint of 
the law — In re Nagendra NatA, 5iCal 402(414) AIR 1924 Cal 476 
So also, a Magistrate cannot take cognizance of an offence on the mere 
information of a police officer who has no knowledge of the facts and 
whom it IS impracticable to examine — i L B R iS 

A prosecution is not legally ustituted under section 190 (6) when the 
police report is defective and does not fulfil all the requirements of sec. 
t 73 S when it docs not set forth the nature of the information) and the 
first information report under sec 154 is equally defective in this respect — 
Lee V Adhtkari, 37 Cal 49 In Feroja v Amirudin, 16 C W N. 1049 
It has been remarked that if the police nqiort be defectn e it is open to the 
Magistrate to treat it as a complaint, and in that case it will be necessary 
for him to call upon the Pobce officer to appear and substantiate that 
complaint upon oath. 



4^4 CObE OF CfilillNAL PROCEDOrE fClI XV. 

Magistrate ml lomd to take cogmeauce upon police report —A Magis 
trate IS entitled to refuse to initiate proceedings on the report of the Po 
lice in the absence of a complaint — Skiku v K E i A L J 609 He 
has a discretion either to take cognirance of the offence or to proceed under 
sec 203 or to take no further steps — 2 %\eir 119 

Instances where Ma»tstrale acts under Clause (6) and not under Clause 
(c) — Where L «as charged by the police before the Magistrate and the 
Magistrate after examining the investigating officer found that another 
person S should be joined as an accused person and issued process 
against him it was held that the Magistrate took cognizance of S s offence 
under clause (i) and not under clause [c] and was not bound to act under 
sec 191 — Sama \ Emp 9 N L R 65 The principle is that when a 
Magistrate takes cognizance under clause (f>) on a police report he takes 
cognizance of the o/fence and not merely of the parheuhr person charged 
m the report as the offender He can therefore issue process against other 
persons also who appear to him on the basis of the report and other mate 
rials placed before him when he has taken cognizance of the case to lx: con 
cerned in the commission of the offence When he docs so it is not a case 
of taking cognizance against such persons under clause (c) of this section 
•^Mthrabv Crown 17 S L R 150 (P B) overruling 5 S L R i Simi 
iarly where the Magistrate issued warrants against persons not named 
in the complaint or in the first information but named in a report subse* 
quentlv made by the police after investigation itwa-sheld that the Magis 
trate took cognizance of the case under clause (V) and not under clause 
(f) of this section — 8C U V 86^ U here 0 Mapstratc while acquitting 
a certain person sent up bj the Police stated that another person had 
in his opinion committed the offence and that the Police should take action 
against that person ^^d that person was accordingly sent up nnd conMclcd 
it was hcl I that the Magistrate acted under clause (i) an 1 not clause (el 
and sec 191 was not applicable — Jfaktm Ally v h f 4 L B R 137 
7 Cr L J 414 Where an accused person charged by the Pol cc wss con 
victed and tl c case came up m appeal before a Subdivisional Magistrate 
the latter could try the offender 1 imscif under sec 423 (0 (f*) the offence 
svas one within his ordinary jurisdiction and in so doing the Sub-divisional 
Magistrate took cognizance of the case not under clause (e) but under clause 
(6), as he hid before him the police chnrgc sheets stating nil the facts-— 
Pmperor ' Manikha 30 Mad S’S Where after the close of a trial the 
Magistrate ordered the police to send up n charge sheet m respect of a wit 
ness for the prosecution which the Police did and then the Magistrate tried 
that person and convicted him leli that the Magistrate took cognizance 
Of the case under clause (M and not under clause (rk and section 191 did 
not therefore apply to the case— /Tru^fW V Cundoo 23 Bom L R 842 
22 Cr L J 60J 
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588. Clause (c) . — This clause applies only to cases where the pnvate 
individrial who is injured or aggrieved or some one on his part does not 
come forward to make a formal complaint. It is a provision of law for 
enabling a public official to take care that justice may be vindicated not- 
withstanding that the persons mdivKlually aggrieved are unwilling or 
unable to prosecute — 13 W R. 27. 

^^'he^e upon the Sub Registrar refusing to register a deed, the peti- 
tioner appealed to the District Registrar (who was also the District Magis- 
trate) under the pros isions of the Registration Act, and the Distnct Regis- 
trar find’Og that the document was a forgery ordered the prosecution of 
the petitioner for an offence under sec 471 I P C , held that although the 
Distnct Registrar, not being a Ci\il, Criminal or Revenue Court, could not 
direct a prosecution under sec 176 of the Cr P Code, still his action must 
be deemed as one under clause (c) of section 190, Cr P Code, because in 
his capacity as District Magistrate he was competent to take cognizance 
of the offence under this clause, and to transfer the case to a stibordmatc 
Slagistrate under sec igi — Chct<x fl/uAfo \ h L , z Pat 459 j P L T. 
727 24 Cr L J 792 

A Magistrate taking cognizance of an offence under this clause must 
comply with the provisions of law laid down in section 191 tnjra — Sk Ab- 
dul All V Emp , I P L T 446 

589 Informition — The expression 'information received from any 
person other than a Police officer means only such information as does 
not constitute a complaint or a Police report — .t/eiAidi v liangoon Mum 
cipcl CotnntiVee, 4 L D R 300 

A letter written to the District Magistrate conveying information of an 
offence and asking for-^ction to be taken can be treated as information 
under this clause for taking action — Chkotey Maharaj v 1\ L 28 O C. 
33 A I R 1925 Oudh IJ4 

The information need not contain all the allegations necessary to be 
proved to establish the offence it is sufficient if enough is alleged to justify 
the Magistrate iw dealing judKiaUy with the matter \that allegations 
or how much of the information should be recorded by the Magistrate in 
such a case, it is difficult to lay down m general terms but when it is 
found tliat the recorded information is sufficient to Justify the Magistrate 
va cwwsvdcrvag that a. prims, facie case has. bcca maxle oat, the High Cwist. 
will not interfere with the Magistrate s action in taking cognizance under 
this clause — Rash Dehary v Hmp . 35 Cal 1076 

Where the Deputy Commissioner as a Collector and as such represen- 
ting the Cou't of Wards received information of an offence, he as Magis- 
trate was not competent to act on the information and to issue warrants, 
as by such action be was practically making himself a Judge in his own case 
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— Thakur Persad v Emp . to C W N 775 ; Lakhi Nara^an v Etnp , 
37Cal 221 (per Stephen J ) But this view does liot seem to be correct, 
for sec 191 provides a sufficient safeguard and gives the accused a right 
to have the case transferred to another Magistrate On this principle the 
Madras High Court has held that there can be no objection *0 a Magistrate 
taking cognizance of an offence upon information received by him m another 
capacity e g as President of the District Board — Si4ndarasana v K, E , 
43 Mad 709 (dissenting from 10 C W N 775) 37 Cal 221 (per 
Caniduf J dissenting from xo C W N 775) 

The follounng are held to be 'information' within the meaning of thiS 
section — (a) An anonymous communication — In re Hart Naratn, 3 C 
W N 65 (6) communication through post — 2 Weir 149 Karim Buksh 

V Aiil Kkan, 1899 \ W N 201 (f) information received from another 

Magistrate — Makhan v Jepson, 1914 P L R 65 15 Cr L J. 261 , 3 C. 
W. N cclxu 

In/ormalion lunsf be recorded — A Magistrate taking cognieonce upon 
information under this clause should at least record the information on 
which he acted, though he may not be obliged to disclose the sources of the 
Information— TAaAur Persad v Emp 10 C M N 773 , Baih Behary 

V Emp , 33 Cal 1076 12 C \V N 1073 but his omission to do to does 
not necessarily vitiate the proceedings — Mg Nyt Bu v K E , 4 Bur L 
J. 211: A I R 1926 Rang 46 

Jtiformatton recetted from tttiness — A Magistrate taking cognizance 
of an offence against a person on evidence given on behalf of another ac* 
cused person, proceeds under clause (f) of this section — Raghah v Emp , 

3 C. NV N cclxxix So also a Magistrate who takes cognizance of an 
offence against a witness in a case pending before him, upon the facts 
disclosed by the oidcncc of another witncj,s does so under clause (e) of 
the present section and not under section 351 — Khudi Ram \ Emp , 1 
C. W. N 105 Contra — 5N L K ii3and4S L R 258, in which under 

such circumstances it was held that the Magistrate took cognizance against 
the new accused under see 331 and not under clause (c) of sec 190 If, 
however, the Magistrate has already taken cognizance upon a comphint . 
of an offence against some person, and after exammation of some witnesses 
the offences of other persons arc revealed, the Magistrate proceeding against 
the btter docs so under clause (o). (since there is a eompljinl) and not 
under clause (c) — Dedar Bux v Shyamapeuia 41 Cal 1013 

S93 Knowledge — Knowledge means actual personal knowledge of 
the Magistrate or knowledge based upon evidence legally placed before 
him — Q L V Kga SXwe, t L. B R 18 A gratuitous suspicion or belief 
founded ou private information contained in an anonymous {>ctition is not 
knowledge— /« re Mohesh, 13 W. R. x. 
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^^'he^e a Magistrate issued an order under sec 144 to stop work in a 
quarrj', and took action for the disobedience of that order, and convicted 
the accused, it was held that the Magistrate took cognizance of the offence 
on his own knowleilge of the facts under this clause (and the conviction 
was therefore illegal under Sec 191) — Croitnv Mul Itnj, 1905 P R 36* 
2 Cr L J 365 ^0 also, where the acfuscd tn disobedience of an order 

guen bj a Cantonment Magistrate tied his buffaloes m a certain place, 
and the Magistrate finding the place filthy in consequence sent for the 
accused and fined him, it was held that the Magistrate took cognizance 
frona his own knowledge under this clause and was debarred from trying 
the case by Mrtue of sec 191 — K C v Kbditl Ralitm, 1905 P R 8 

A Magistrate who takes part in the initiation of proceedings is not 
incompetent to take cognizance of the offence, because this clause em- 
powers the Magistrate to take cognizance upon his own 'knowledge': 
but of course the Magistrate will be debarred under section 556 from frj - 
in« the case — Ottullah \ Dfm ^fadhab, 50 Cal 135 

S9Z Suspicion — Mhere a Magistrate has Ti mere suspicion that 
an offence has been commiUed, he should not as a matter of sound judi- 
cial discretion, take cognizance of it until some person aggrieved has 
complained (clause a) or until he has before him a police report (clause b) 
on the subject based on investigation directed to the offence — 14 Cal 707 
592. Miscellaneous — 

Fresh complaint after discharge — A Magistrate has jurisdiction to 
entertain a second comnlaint on the same facts after an order of discharge 
was passed by another Magistrate before whom the former complaint was 
made — iJyoo Sin^fi v King Emp aP L J 34 The discharge of a person 
accused of an offence is no bar to his being apprehended and brought 
before a Magistrate for commitment or trial — 8 W R 61 14 W R 65 
Contra — z Bom 534, where it has been held that if a Subordinate 
Magistrate has discharged an accused the District Alagistrate is not 
competent, acting under clause (e) of this section, to direct another 
Jtagistrate to rehear the case See Note 6S1 under sec 203. 

No Ltmitaliori — The general law of limitation is chiefly intended for 
cml matters and does not apply to the taking cognizance of offences— co 
Bom 543 

Complaint in respect of one offence — Cognuance i« respect of another : 
—Sec 26 Cal 786 Cited above under cl (n) 

Complaint against some persons, cognisance against others —-Where 
a complaint is made against some persons and the Magistrate takes cog- 
nizance of the offence, it is the duty of the Magistrate to deal with the 
evidence brought before him, and to see that justice is done m regard 
any other person who might be proved by the evidence to be concr 
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in the offence — 4 C tV N xlv When once a Magistrate has taken cog- 
zance of an offence, he is competent to take proceedings against all who 
from the evidence appear to be offenders His power is not limited only 
with regard to the persons mentioned in the complaint or Police leport — 
4C W N 560, zi C W N 9a0. i Bur L J 183, Mehrahv Bmp , 17 
SLR 150 (F B ). Sec also 26 Cal 786, U B R (1897 — 1901)5611904 
P R 32 , 14 Bom L R 141 41 Cal ioi3,and4C W N 367Cited under 
clause {«) also 0 X L R 65 , and 8 C VV N. 8G4 cited under clause (6) 

191. When a Magistrate takes cognizance of an onence 
under sub-section (i), clause (c), of the 
Transfer or commit- preceding section, the accused shall, 
ment on application , , . , ... . . » » 

of accused before any evidence is taken, be informed 

that he is entitled to have the case tried 
by another Court, and if the accused, or any of the accused if 
there be more than one, objects to being tried by such Magistrate, 
the case shall, instead of being tried I y such Magistrate, be 
committed to the Court of Session or transferred to another 
Magistrate. 

593, Principle — The principle of this section is that no man ought 
to be a Judge in his own case If a Magistrate proceed^ against a person 
upon his own personal information he is interested m the prosecution 
and thereby he would practically make himself a Judge m his own case 
and Ins pre conceived opinion as to the guilt of the accused in likel> to 
bias himse'f against the accused 

Moreover, this section has another object 1 1 \ieiv, lur . "to clca^tiway 
everything which might engender suspicion and distrust (in the mind of 
the accused) of the tribnnat and so to promote the feeling of confidence 
in the administration of justice winch is so essential to social order and 
security The law m laying dtiwn the strict rule has regard not so much 
to the motives which might be supposed to bias the Judge ns to the sus- 
ceptibilities of the litigant parties ” — ftr Miller and Lush JJ in 
V Daf'. 2 Q B D 55S. ijuoted m 19 Mad 2G3 The law, partly out of 
regard for the susceptibilities of the accused, and partly to inspire 
confidence in the administration of justice, allnus the accused the right 
to claim to be tried before another Magistrate — /»i/) % Sheuak 
7 S L R 77 

A Magistrate cannot take cognizance of an offence under clause (c) 
of section 190, without complying with the prosisions of this section— i 
P L. T. 44f) Where on a report being made by a Cantonment fCicjal 
jn respect of an offence under sec 92 of the Cantonment Code, the Canton- 
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ment Magtetrale tooE cogtm'mce of tlie cnv md convicted tl e accused 
hell that the trial and Conviction were illegal as the Magistrate should 
have informed the accused under this section that he was entitled to have 
the case transferred to another Magistrate — Anandi Pershad v Emp 
192a P L R 124 21 Cr L J 394 Mhen a Magistrate himself institutes 
cnminal proceedings under «ec 476 he is bound to inform the accused 
that te IS entitled to have his cast tried bj another Court— -R E v Nm 
pal loO L J 532 2^ O C I AIR I9’40udh448 

The mere fact that the Magistrate takes cognizance of a case under 
clause (c) of section 190 does not bring the case within the operation of sec 
536 and so long as the Magistrate complies mth the provisions of section 
191 he IS entitled to trj the case — Aif?<i Chit s Emp 3 Bur L J 121 
AIR 19*4 35* 26 Cr L J 249 

594 Right of accused to have case transferred — The words shall 
be informed that he is entitled are mandator) ard a Magistrate cannot 
refuse to comph with them— 13 All 34-) HeisfcoKHitomform theacevsed 
of his right to has e the case transferred If he omits to inform the accused 
of his right or if in spite of objections taken by the accused the Magistrate 
proceeds with the case the proceedings will be wholly void It is not a 
mere irreoUlarity curable by section 537 — Q C v Hautlorne 13 All 345 

Cinp V Cledt 8 All 212 3 A f J 694 R > Ralan v Efnp 19 A L 

J 13^ dander Se \ Cmp 4 Cr I ] O56 2t A L J 89 Cro^t v 

Mul Raj 1903 P R 36 / C \ AM I Rahu 1903 P R 8 5 N L R 
113 1898 P R 13 22 Cr L J 06 (lab) Strfaraz hhan\ A E ri 

A L J 331 h C \ Natpal loO I J 33’ ijCr L J 1224 

The accused can waive hw tight under this section — 1 S L R 98 
But if a Magistrate omits to inform the accused of his right the mere 
alienee on the part of the accuse 1 is not to be taken as a waiver of his right 
— 3 C W N cclxxix Waiver cannot be implied unless the accused 
IS distinctl) told in accordance with the terms of this section— CAander 
Sen V Emp 21 A L J 89 24 Cr I J 656 

Although this section enables the accused to apply for a transfer of 
the case stdl unless the accused exercises that right the jurisdiction of 
the Magistrate to try the case is unquestionable The mere fact that 
the Magutrate has taken cognizance under section tgo clause (c) does 
not oust the jurisdiction of the Magistrate to hear and determine the case — 
7« re Onneahi 15 All 192 (194) 

The omission by the Magistrate to inform the accnsetl that he is enti 
tied to have his case trie 1 bj another Court may be a ground for having 
the proceedings set asi le but not for making an order for transfer — lure 
AbdvlAUy 2 >5t 

595 Nature of the accused* right — All that the accused is entitled' 
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to under this section is to have the case tried hy another Court . hut he C'ln* 
not choose or determine for himself by what other particular Court the ca^e 
IS to be tried — 7 BLR 637 And the Magistrate has a discretion, on 
objection being taken, either to transfer the case to another Magistrate 
or to commit it to the Sessions He is not bound to transfer the case to 
another Magistrate He may elect to commit the case to the Court of 
Session — 22 Mad 148 

Again, the accused can object only to the/rm/ of the case by that Magis- 
trate , he cannot object to a preliminaiy enquiry This section directs 
the Magistrate cither to transfer the case to another Magistrate or to com- 
mit the case to the Sessions And the commitment involves the holding 
of a preliminary inquiry This section empowers the Magistrate to hold 
a preliminary inquiry even in a case triable by himself if the case is one 
triable e'cclusivcly by the Sessions Court, the Magistrate is a forhort entitled 
to bold an inquiry preliminary to commitment — Q E v Abdul Raieah, 
21 Ah tog Azam Aliv Emp.zoCt L J 47 {Cal) 

But a Magistrate who takes cognizance of a case under sec xgo (e) 
cannot, after becoming a District Magistrate, hear an appeal from a con- 
viction in the case (which was tried by another subordmate Magistrate) 
sYithout following the procedure laid down in Sec jgj, as an appeal is a 
part of the trial of the offence — 12 C W N 438 

596 When objection to be taken —If the accused wants to be tried 
by another Court ho must express his objection before any evidence is 
taken — Murad v Emp , 1894 P R zg (at p 82) 

597 Application of Section to Chapter VlII — Tlic provisions of 
secs 190 and 191 do not apply to proceedings under sec 110 and a Magis- 
trate who has instituted those proceedings need not inform the person 
proceeded against that he is entitled to have his else transferred to ano- 
ther Magistrate — 27 All 172 But in Altmiiddin \ Etnp , 29 Cal 3*52 
and Godhan v Emp , 4 P L J 7 however it has been held that the pnr- 
ciplc of this section, viz , tha‘ no man ought to l« a judge in his rase, apphes 
to proceedings under See \ 10, though tbej do not relate to offences , thirc- 
fore, where a Magistrate has initiated proceedings against a person under 
sec no mainly if not wholly upon his own knowledge of the character 
of that person, he IS incompetent to proceed with the trial under See 117 

192. (i) Any Chief Preadency Magistrate, District Magis- 
trate or sub-dx\qsional Magistrate may 
transfer any case, of which lie has taken 
cognizance, for inquiry or trial, to any 
Magistrate subordinate to him, 

( 2 ) Any Distnct Magistrate may empower any Magistrate 
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of the 6rst class who has taken cognizance of any case to trans- 
fer it for inquiry or trial to any other specified Magistrate in 
Hs district who is competent under this Code to try the accused 
or commit him for trial ; and such Magistrate may dispose of the 
case accordmgly. 

May transfer’ — The power under this 'cction is optional and not 
obligatory As to cases which a Migistrate is dwjiiatified from trying 
and IS bound to transfer sec Secs 4^7 and 356 

598 Any case' ~This section dcils with the power of the Afagis 
trate to transfer ni/y case the words any case arc not restricted to cnmi 
nal Cases only hut are wide enough to include am case tri ib'e by any 
criminal Court e g cases under Chapter Mil — CJiiiifamitii \ tmp 35 
Cal 243 24 All 151 Htrnnnnda \ Cmp 1 Pat 621 or cases under 
Chapter \n — Salish \ Rajrndra ii Cal ^8 Ram Ju^sore v Duarka 
10 C \\ N logj \fahendra \ RmpaU 20 A LJ 21s Aldul Hamid \ 
Hasan, 4 P L T 297* 24 Cr L J 487 Even if the transfer be not 
strictly legal the irrcgulanti would be cured by See 3’Q (f) — Gtirudas 
V Cagantndra 2C L J 614 Atibar\ Dam Ltl 4C W \ S’l 

The word case has not been defined but reading together sections 
192 (i' 190 (it) and 200 fe) it is dear that the term includes a proceeding 
upon a complaint as soon as the coinpl imt hns liccn re<.ci\ ed b\ the Magis 
trite who takes cognizance of the oflciK-c and before he isucs an^ process 
A case can therefore 1 e transferrctl under see m esen I efore a dicision 
to issue process against tlie accu«crt his been mndc — ixarnm \ Dhagirnlhi 
7N L R 97 12 Cr I J 437 

Poutr to transfer cases which the luhorlntol 1 / igislrite is in oiipiAsii 
to try — Undersuhsec (i) (he Magi»lnt<-< specifiid ha\ e power to transfer 
a ca<e to a Sub Alagistratc oven tbougli tl c Ivttcr be mcom] etent to try 
the case on his own initiative thu« ncompliint undvr 'Scc ’o of tl e Catt’e 
Trespass ^ct can be ct tcrtained onis b\ the District Magistrate or a Magis 
tratc specially authorised but this section wil' empower a ‘'Lbordinate 
Magistrate to try the case if it is transftrred tc him bv the District Magis 
(rate — Dudhait v Tsstir S ngh 34 Ca! u.t 

But if a first class Magistrate transfers v case under s ibsection (’) 
he can transfer onlj those cases to a Subonbnate Migistrvte which the 
latter is competent to trj or commit f ir trial 

599 ■ Of which he has taken cognizince ' — This section empowers 

the District Magistrate to transfer to Subordinate Magistrate onl> those 
cases ef which he has taken eognttance \ Mvg,strate is said to take cogni 
zauce of a case under section 107 oily when (and not Icfore) he issues notice 
to the person charged to show cause whv he should not be proceedeil agunst > 

Ce. 31 / 
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under that section Therefore where the District Magistrate has not issued 
any notice to the person charged that is where he has not taken cogni 
zance of a case under section Z07 he cannot transfer the case to a suhordi 
nate Magistrate — Konda Ptddyv King Emp 4 1 Mad 246 This section 
enables a Distnct Magistrate or subdivisional Magistrate to transfer only 
those cases of which he has taken cognizance under tl\e provisions of Sec 
190 It has no reference to cases which have been transferred to his Court 
— Dormv Mitkat !•» A L J 277 15 Cr L J 357 In other words, a ca'e 
which has once been transferred to a District Magistrate or Subdnisional 
Magistrate cannot be transferred by him again under Sec 192 — BasMr 
Htisatnv Alt Husatn 36 All 166 Craaiiv NgaSo x L B R 86 Ano 
itytnous 7 M H C R App 33 But where a case had been transferred 
by the Chief Court under sec 526 from the Dt Magistrate of Rohtak to the 
Dt Magistrate of Hissar wilk a dtrechon that the latter should either dis 
pose of the case himself or transfer it to some other competent Jilagistrate 
m the District an 1 the Distract Magistrate of Hissar transferred the case 
under sec 19* to an Ilonoran Magistrate /e/d that the District Magistrate 
of Ilissar was competent under this section to make the transfer— AifSrn 
Stfghv Crottn 1017? R 30 0 I \ M ita Pracatf 10 \11 24J 

M here a trj mg ^^aglst^atc sen K up a rqioTt U the District Magistiate 
that an accused before I im has committed perjura and altered a docun int 
filed m Court the report amounts to a comj Jamt an/) the District Magis 
trate can take cognizance < f the sa«e under cct on 190 (nl and transfer 
it for trial under section 19 to another Magistrate subordinate to him— 
Suraj Prasad \ Emp A L J 8 5 Lmp \ <?t/»rfnr Sartip tf Ml 
3M 

600 At which stage case can be transferred —The Magistrate can 
transfer the case on taking cognizance of it A District Magistrate is 
competent under sec 190 to take cognizance svithout complaint and 
to transfer the case to a subonimate Magistrate without such complaint 
—X S L R X19 He can transfer the case before anj process 
has been issued to the accused— ^sarnm s Dhagiratht 7 N 
L R 97 12 Cx L J 437 He can transfer a case even after summons 

has been issued against the acensed — 7 C L J 249 Egbal s Emp 70 
Cr L J 413 (Pat) But a case cannot be transferred under this section 
after it has been partly tried— 2 Mcir 152 e g after all the esidence for tl e 
prosecution and the defence has been taken— J? E s Padhe 
12 All 66 The transfer of a part heard case after the framing 
of the charge and the cross esamination of some of the prosecution wit 
nesses to another Magistrate for disposal is undesirable A Slngistrate 
who undertakes n trial and bears the witnesses should if possible firish 
It— 3/a ahar Ah v Emp , 50 Cal 223 (226) 
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‘For iiiqtiir} or IrinV — This section empowers a Magistrate to 'transfer 
a case for inqum or tnal, hot it does not empower him to transfer a case 
Simplv for the purpose of considering the report of an investigation under 
sec 202, which he has himself ordered The provisions of sections 192 
and 202 do not entitle a Magistrate, after he has proceeded under the latter 
section, to make an order under the provisions of the former section trans- 
ferring the case for the purpose of being dealt with under sec 203 or 204, 
Without a fresh insestigation as contemplated by sec 202 — Mahnbtr 
Gtribala, 2gC \V N 508 26Cr L J 990 AIR 1925 Cal 742 

601. How much of the case need be transferred • — \Vliere a com- 
plaint or a police report deals with several persons, it is not necessary 
that the entire case, 1 e , the case regarding the offences committed accord- 
ing to the complaint or Police report, should be transferred Whether the 
entire case has been transferred or not is a question of fact, depending 
on the intention of the transferring Magistrate and this intention must 
be gathered from the order itself Where no reservation is made it may 
be concluded that the entire case has been transferred—- 32 CaJ 783 Thus, 
where a complaint was lodgcil against several persons, and the Magistrate 
after examining the complainant I'Sued summons against one of the ac- 
cused only and translerre<l the case to a Subordinate Magistrate, it was held 
that the whole case of the complainant was transferred and the Subordinate 
Magistrate could take procee»lings against the other accused persons also 
— 7 C T- J 249 

603. ‘Subordinate to him’ — A case can be transferred under this sec- 
tion by the Magistrate specified to the Court of a Magistrate snboriinaie 
to him and not to a superior Magistrate A transfer of a case by a Sub 
ordinate Magistrate to a Superior Magistrate is not contemplated by this 
sectioi So a third class Magistrate cannot transfer \ case to a District 
Magistrate — Q C v Radke, 12 All 66 

The subordination of the Prcsidcncj Magistrate to the Chief Presi- 
denej Magistrate shall be deemed to be of the same kind and extent as 
the subordination of Magistrates an<l Renches to the Distnct Magistrate 
under sec 17 (1) The Chief I’resulcncy Magistrate can under Sec s’S 
withdraw any case from any Presidency Magistrate and refer it for in- 
quiry or tnal to nnv other Presidenev Magistrate — In re S'agrsi nr, i Bom 
I- R 347. 

Tor the purpose of this «ection an Additional Distnct ^fagl3t^ate is 
subordinate to the District Magistrate sec Sec 10 (3) 

V illage headman is not a Magistrate, and a case cannot be transferreil 
to him — Q C V Mauvg Gale. 1 L B R 59 


603. Effect of transfer —When a District Magistrate has transferred j 
a case for trial to a Deputy Magistrate, the former ceases to have junsdic- y 
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tion in the case so long as the transfer is in existence and cannot take any 
further steps in the matter (e g issue warrants) unless the case is with 
drawn to his own file under see 538 — Gotapdy v Q L 27 Cal 979 
Amrtt Majhi v A iT 46 Cal 854 Until the transferring Magistrate 
withdraws the case from the file of the subordinate Magistrate (to whom 
the case was transferred) to that of his own Court he has no power to 
make anv order save an order for farther inquiry under Sec 437 (now 
436) — 32 Cal 783 30 Cal 449 Jo this ropect this section differs from 
Sec 202 Under that section the Magistrate receiving a complaint refers 
it to a subordinate Magistrate only for inquiry and report and does not 
cease to ha\ e control oier the case The provisions of secs 192 and 20’ 
are separate and distinct and the powers conferred by one section do 
not curtail the powers conferred by the other — 4t»ril Majfii v Aing 
Emp 46 Cal 834 

604 Procedure before transfer — Nolee to patties —Before a case 
18 transferred under this section from one subordinate Court to another 
the District Magistrate should give notice to the parties of such transfer 
—8 Cal 393 Umrao v FaktreXand 3 All 749 In re Saher Noth ” Bom 
I. R 343 In re Daud Hussam Ratanlal 4C0 In p v SadasXit S" 
Bom 549 

Cxaninia ion of eon pennant — Under Sec -*00 prfiMsn (nl wl eii a 
complaint is ma le in writing the Magistrate is not bound to examine the 
complainant Iwfore transhrnng tK cssc under thLS section ^er al«o 
Q 1 Ham 18 M R 18 

60s Procedure after transfer — F ramination of ee»plaiiiail — If 
the transferring Magistrate has already examined the complainant the 
Magistrate to whom the case is transferred »s not bound to examine the 
complainant again — Sec 200 (c) 

Examination of prosecution witness — Even where the translemng 
Magistrate has examined all the prosecution witnesses still the Magistrate 
to whom the case 1$ transferred is bound to examine the witnesses again 
lie cannot act upon the depositioir of svitnesses recorded by the transferr 
log Magistrate — Q E v Bashir Khan 14 All 346 In re Toia Venkanna 
a Weir 152 see also 22 C M V 140 

606 Transfer by High Court — In the case of a transfer of a criminal 
case by the High Court from a Court subordinate to the Distnct Afagis 
trate to the Distnct Magistrate's Court it wnll be understood that the 
Dwtnet Magistrate should try the case himself unless the High Court has 
expressed that the District Magistrate shall hase the power to transfer 
the case to a subordinate Court But when the High Court transfers a 
case from the Court of one Distnct Magistrate to the Court of another 
District Magistrate it snll be understood unless the cotitraTj Is directl) 
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expressed, that the Magistrate of the Court to which the transfer is made 
has power and jurisdiction to apply section 152, and to transfer the case 
to the Court of any Magistrate subordinate to him, who may be Competent 
to try it— 6 E \ Mata Prasad, ig AW 249. Ktshen Singh v Crown, 1917 
P.R 30 

193 . (i) Except as otherwfce expressly provided by this 

C0En.z„c. of oft. <^“5° f 

ences by Court of being in force, no Court of Session shall 

** take cognizance of any offence as a Court 

of original Jurisdiction unless the accused has been conumtted 
to it by a Magistrate duly empowered m that behalf. 

(2) Additional Sessions {2) Additional Sessions 
Judges and Assistant Sessions Judges ard Assistant Sessions 
Judges shall try such cases Judges shall try such cases 
only as the Local Gotcroment only as the Local Goxemment 
by general or special order by general or spcaal order 
maj direct them to try. or. m may direct them to tr> or, 
the case of Assistant Sessions [••••] the Sessions 
Judges, as the bissions Judge Judge oi the diMsion by the 
of the division, by the general general or special ordei, maj 
or special order, may make make otci to them for trial 
over to them for tnal 

Change —The words in the case of Assi>tant Sessions Judges ' which 
0 curred in subsection (2) after the word-, may direct them to trv ' ba\e 
been omitted hy sec jO of the Criminal Procedure Code Amendment Act 
XVIII of 1923 \Ac propose to omit from section 193 (2) the words 
‘in the case of Assistant Sessions Judges The section as it stands at 
present (« c before the amendment) makes a distinction between Addi- 
tional Sessions Judges and Assistant Sessions Judges only allowing trans- 
fers by the Sessions Judge m the case of the latter Considerable incon- 
venience has been felt owmg to this limitation, which wc propose to remedy 
by the omission of the words referred to abo>e — Report of the Select Cow 
mitlieofigid Cinder the pnescnCfaw JiessMas Jaiigwwd/ be a6fe <0 make 
over the cases to the Additional Sessions Judges as well as to the 
Assistant Sessions Judges 

607. Object of this section — ^The object of the requirement of a com- 
mitment before trial is to secure in the case of a person charged with a grai e 
offence, a preliminary inquiry winch would afford him the opportunity / 
of becoming acquainted with the circumstances of the offence imputed 
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to him and enable him to make his defence — Rama Varma v Q 3 Mad 
351 The law contemplates that in the serious cases of which a Court 
of Session may take cognizance the accused should have some information 
of the case he has to ans^ver — Q v Chtnna Vedagtn 4 Mad 227 

608 Trial Without commitment — The trial in the Court of Session 
without a commitment is uUfa vtres — Q R v Ramatnan 15 Alad 352 
Shanna v Emp 1884 P R 4a •»2 Cal 50 The absence of commitment 
IS 1 defect of substance and not merely of form and is not cured by «ection 
537 — Shanna ^ Li p 1884 P R 4'» Even where a Sessions Judge 
holds that the approver who is giving evidence before him as a witness, is 
not complying with the conditions of pardon he cannot try him at once 
hut can do ^o only after a proper commitment by a competent Court — 
Q C V RamUvaH 15 Alad 35a Ca! 50 Nga Aurg v 0 E I B 

K (1893—1900) 53G 

Irregular commttment —If the commitment is made by a Magistrate 
duly empowered the fact that the Magistrate msestigated the case wifh 
out a formal complamt is not a ground of treating the cotnmitment as a 
nullity the Sessions Court should proceed with the trial in the usual cour«c 
— 4 B H C R 35 

A commitment made m the ab ence of the accused is soil and the 
subsequent trial upon such commitment must be set aside as a nulht} — 
hhanan v Croun 191J P L R 260 

Onus of proof — \\ here the commitment was made b> a person excr 
cHing tl e powers of a ^lagl'vtrate that fact is sufficient to entitle a Ses 
sions Court to proceel with the trial and it would be on the parly Im 
pugning the correctness of the proceedings to si ow thnt there was no 
jurisdiction — 13 M R 17 

609 Reference under sec 123 — Pouer of AdditiO* al Sessions Judge — 
\ reference to 1 Court of Session by ”1 Magi tratc of a case under section 
IJ3 IS not a case committed for trial an 1 the Court of Session di pos ng 
ofitdoesnot tryacasc withm the meaning of thisscction An Additional 
Sessions Judge empowered bj theCovt totr^ all cases which may be com 
mitted for tnal li) the Distnet Magistrate has no jurisdiction to pass an 
order on such reference — In re Dayaram Ranchhod Ratmlal 830 This 
dccuioa vj r.0 Inagcc good law because the new aubsecUon. (jB) of «c 123 
as now amended by the Amendment Act of 1923 expressly authorises the 
Sessions Judge to make o\ir all references under sec 123 to the Add tional 
or Assistant Sessions Judge In Bet ode Dehan \ Emperor 50 Cal 229 
the word cases under this section was held to include a reference under 
sec 123 but such a laboured mtcrpretatlon is no longer necessary 

610 Assistant Sess ons Judge appointed temporarily — An As Is 
tant Sessions Judge who has been directed by the Coiemmenl to tike 
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o\er charge o£ the duties ol the Sessions Judge during a temporary vacancy 
of the office, is not an officer appointed to act as a Sessions Judge, and has 
no junsdiction to trj anj case e\cn as Assistant Sessions Judge, unless 
it vras made over to him by a general or special order under the last para 
of this section — Q E v. Mahadhu, Batanlal 500 

Pou.tr 0/ Asstslatil Sessions Judge to hear appeal — The word 'case' 
used m sub-section {2) docs not mclode an appeal or other matter, and a 
Sessrons Judge has no power to transfer an appeal filed in his Court to 
the Court of the Assistant Sessions Judge — twp v Abdul Razzak, 37 
\ 1 ] 286 Sec Note 1110 under sec 409 

194 . (i) The High Cooit may take cognizance of any 
Cognizance of off- oScnce upon a commitment made to it 
ence by High Court. _ jn manner hcremafter provided. 

Nothing herein contained shall be deemed to affect the 
provisions of any Letters Patent granted under the Indian 
High Courts Act, 1861, or the Government of India Act, 1915, 
or any other provisions of this Code. 

(2) (a) Notwithstanding anything m this Code contained, 
the Advocate-General may, with the pre- 
vlcatJcenerai^^*^’ vious sanchon of the Govemo^Gene^aI in 
Council or the Local Government, exhibit 
to the High Court, against persons subject to the jurisdiction 
of the High Court, information for all purposes for which 
Her Majesty’s Attoruey-Gercral may exhibit informations 
on behalf of the Crown m the High Court of Justce in 
England 

(6) Such proceedings may be taken upon every such infor- 
mation as may laivfuUy be taken m the case of simUar 
informations filed by Her Majesty's Attorney-General so far as 
the circumstances of the case and the practice and procedure of 
the.said High Court will admit. 

(c) All fines, penalties, forfeitures, debts and sums of money 
recovered or levied under or by virtue of any such information 
shall belong to the Government of Indu. 

(d) The High Court may make rules for carrjirg into effect 

the provMons of this section. / 
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195 . (i) No Court shall 195 (i) No Court shall 

take cognizance — take cognizance — 

(a) of any offence pimish- (a) of any offence punish- 
Prosecutionfor under see- Prosecution for under sec- 

SrluihS! ‘■™s'72toiS8 hois 17210188 

nty of public (both inclusne) uty of public of the Indian 

of the lod..™ Penal Code, 

Penal Code, except with the except * • * on the com- 

prcMous sanction or on the plaint in urUttig of the 
complaint, of the public servant public servant Concerned or 
concerned, or of some other of some other public ceixant 
pubhc =er\ant to whom he is to whom lie is subordinate , 
subordinate , * 


(i) of anj 

Prosecution for 
certain offences 
against pubhc 
justice 


offeree pui'ish- (6) of any oiTcncc punish- 
able lu dcr «cc able under an> 

tions 193. 194 ceru^n'oft^ences of the follow- 
195 196 199. mg sections of 

200 205 206, the same Code, 


207, 208, 209 210 211 01 namely, ccrtions 393, 194, igs 
228 of the *• imt Code uhni 19O 299 200, 205, 2c6 
such offence is committed m, 207 208, 209 210. 211, ard 
or in iclation to en> procce 228 when such offence is 


ding m anj Court except alleged h haic been committed 


with the prcMous bxrclioj or in or in relation to. anj ptc* 
on tlie complaint of ‘»urh ccedmg m aiij Court, except 
Court or of some otlur Court • • • on the complaint m 
to which such Court is subor sucli Court orof some 


dmatc , 


otlicr Court to which such Court 


' (c) of .any oflcnct d^’senbed 

Pro«cut.onfor or 

cetUin often* piinisInb'L im- 

c«i relating ,1 

to documents section J71, 
gir.n in ,t,. 475, ,.5 

dence 

iJic i imc Code, 
when such offence has been 


li xubordmate , or 

(c) of any ofTcncc desenbed 

Certain oflen* or pimishlblc 
document section 

den«. •* 7 ^- section 475 

or section 476 
of (lie same Code, when such 
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comnuttcd by a patty to any offence is alleged lo have been 
proceeding m an}' Court committed by a party to any 


in respect of a document 
produced or gn en m ct i- 
dcnce m «uch proceeding 
e\cept ^nth the prevnous sanc- 
tion. or on the complaint of 
such Court, or of some other 
Court to which such Court 
IS subordinate 

(j) In clauses (b) and (c) 
of sub-section (i) the term 
''Court” means a Ci\il, Kct 
enue or Cnminal Court but 
does not include a Registrar 
or Sub Registrar urdcr the 
Indian Registration Act, 
1877 

(3) See infra 

(4) The sanction referred 

to m this section 

"'“'S' 

sed m gene- 
ral terms and 1 ced not mint 
the accused pcrsoi^s but it 
shall so far as practicable 
specify the Court or other place 
in which and the occasion on 
which the offence was commit- 
ted 

(5) Wlicn sanction is 
given m respect of any offence 
referred to m this section, 
the Court taking cognizance of 
tlic ca«c ma> frame a cliargc 
of any other offence so refer- 


procceding m any Court m 
respect of a document pro- 
duced or given m evidence 
m sucli proceeding, except 
* * * on the complamt in 
itrUiMg of such Court or of 
some otlier Court to which 
such Court is subordinate. 

(2) In clauses (b) and (c) 
ot sub «cction (i) the term 
‘ Court includes a Cml, 
Revenue or Cnmmal Court, 
but dots not include a 
Registrar or Sub Registrar 
under the Ii dian Registration 
Act 1877 

{omiUul) 


ipmUied) 
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red to wluch is disclosed by 
the facts 

(6) Any sanction gucn or 
refused under this section may 
be ^e^oked or granted by 
any authority to uhich the 
authority giMng or refusing 
it Is subordinate , and no 
sanction shall remain m force 
for more than six montlis 
from the date on which it 
was gi\en , provided that the 
High Court may. for good 
cause sho\vn, extend the time 

(7) Tor the purposes of 
tlus section c\erj Court shall 
be deemed to be subordinate 
only to the Court to winch 
appeals from the former Court 
orduianU lit that is to 
sa> — 

(c) NNlitrt no appeal bis 
such Court sluU bi dctmiil to 
be subordinate to the j)nncij»jl 
Court of onginal jurisdiction 
within tlic local limits of 
whose jurisdiction such first 
mentioned Court is situate 

(rt) Where such appeals 
be to more than one Court, 
the ApjieUati, Court of in- 
fenor jurisdiction shall be the 
Court to which sucJi Court 
shall be deemed to be sub- 
ordinate. 


{otmttci) 


(3) Tor the purports of 
tins section, a Cotiit shall be 
deemed to be subordinate to 
the Court to which appealsjf 
ordman’y he from the appeal- 
able decrees or sentences oj 
sucli former Court, or in the 
Case of a Cn il Cof rt from 
wliosc decrees 1 0 ajipcaJ 
ordinanl) lies to tlie prirapal 
Court ha\ing ordmarj original 
rivi/junschctior within the local 
limits of wJioSL junsdiction 
«ucli Cm! Court is situate : 
Pruvxded that — 

(a) when, appeals lie to 
more than one Court, the 
Appellate Couit of inferior 
junsliction shall be the Court 
to which such Court sliall be 
deemed to Ic <iutordmatc ; 
;tnd 
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(6) ^Vhc^e such appeals ( 5 ) where appeals he to a 
he to a Cml and also to a CimI and also to a Revenue 
Re\enue Court, sucli Court Court, such Court shall be 
shall be deemed to be sub- deemed to be suTsordinate to 
ordinate to the Cml or the CjmI or Re^cnue Court, 
Re\enue Court according to according to the nature of 
the nature of the case m con the case or proceedivg in con- 
nection with vhich the offtnee rtction %sith wluch the off nce 
IS alleged to haie been com is alleged to ha\e been com- 
mitted mitted 

{3) The proMaions of sub- (4) The proiisions of sub- 
section (i) with reference to section (i) with leference to 
the offences named theicin the offences named therein, 
apply also to cnmmal cops apply al^o to criminal con- 
piraaes to commit such spiraat*> to commit such 
offences and to tlit abetment offences and to the abetment 
of such offences and attempts of sucJi offences and attempts 
to commit them to commit tJiem 

(5) Where a complamt has been made under sub section (i) 
clause [a) by a fubhe servant any aulhonly to ukich such public 
servant ts subordinate may order the wt hdrawal of the cmpiainl 
and, if »' does so, tl shall forward a copy of such order to th’ Court 
and upon receipt thereof by the Court no fu ther proceedings shall 
be taken on the conplain' 

Change — Thi^ acttion lia*, 1 ctu substantially amcinJeii bj ec 47 
of the Cnmmal Procetiurt Code Vmendment \ct {X\ III of 19 3) 

The changes introduced by the prisent \mendmcnt are the following — 
(i) The words witlv tht previous sanction have been omitted from 
clauses (a) (b) and (c) of s ib section (1) Cnder the old law a priv-afe 
person could launch a prosecution lor the olfencts referred to in this sec 
tioo after obtaining the sanction of the Court Under the present law 
byabol shing ssnction altogethtr the right of | mate individuals to prosecute 
for the said offences has been taken i»a> hub-sections (4) (5) and (6) 
which deilt with sanction have also been omitted 

(i) The words m writing have been added after the word com 
plaint in clauses (a) (b) and (i.) md the words is alleged to liav e been 
committed have been substituted for the words have been committed ’ 
In ebuses (b) and (c) Tor reasons, we notes under those words 

/ 
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(3) In sub section (2) the void includes has been substituted for 
means 

(4) Sub section (3) has been re numbered as sub scctori (4) 

(5) Sub section (7) has been re-numbered as sub section (3) because 
that sub section should come in more properij after the definition of tl e 
word Court in sub section (2) The old clause (c) of sub section (7) has 
now been meorpomted into the bodj of sub section (3) with this restnc 
tion that it IS now confined to civil Courts onlj 

(6) Sub section (5I !■> entirely new 

Reasons for the change — The proMSions of section 193 c^usc con 
slant and great difficultj an I \anous amendments have been suggested 
which we have considered at length We have no doubt tint it will not 
be possible to remedy the evils which arc connected with thi« section 
so long as private individuaU arc allowed to prosecute for offences con 
nccted with the administration of justice In our opinion the only effee 
tive way of deahng with this section is to allow prosecutions to be launched 
only by the public serv vnt or by the Court 

We see no reason why the pubbe servant or the Court should not 
file a eomplamt exactly in the same way as a pnv ate indiv idual w ould do 
in other eases and our proposals m this connection with this section end 
tho enlargement of section 47b involve the adoption of this principle In 
our view section 195 should bar the cognuance b} any Court of offences 
of this nature except upon such complaint white the procedure to be 
followed when the Court desires to prosecute shoi Id be prescribed by 
section 476 

The adoption of thi» pnnviple will at all events gc^ nd of the ob- 
jectionable practice of keeping a sanction which 1 is be'-n grmted to a 
private iiilividual hvnging over the hiad of the accused person for a 
period of 8IX month> whivh w frnjurntlv utilised for the var ous j uT^ 
of b'ackmail In tl c case of a complmit bj a Court or a public servant 
we do not think that it will be necessary to prescribe vny limit of time 
It will also m our opinion be a distinct advantage to get ri i altogc 
thcr of the term sanction m connection with these prosecutions a result 
which will be effected by (he amendments we propose 

' We recognise that clause (n) of sub-section (1) stands on a somewhat 
different footing from clauses ({>) and {c) but we think there is no reason 
to retain even in It an> reference luasanctlon as prosecution underchu'e 
(a) can rcasonablj be launched in all eases on tl c direct complaint of a 
public servant — Heporl of iSe Sclfcl CoitMtUee of 191O 

The object of the amendment is to stop j rivatc jwnons from obtaining 
sanction as v means of wrecking vengeance an I to give (he Court concerned 
full discretion in deciding whether anj pro ccution nccessarv or not— - 
Abdul JJahniJn v i. fp 4 Uur L J 213 \ 1 U 19.0 Rang 37 
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61 r Sanction abol shed — Effect of Amendment — Since sanction ha^ 
been abolished bj the Atncndment Vet XVIII of 1923 a sanction granted 
after the tst September ir )’3 {the date on which the Amendment Act 
came into operation) IS illegal — Ih re Cafur 26 Bom L R 1235 AIR 
1923 Bom 151 A sanction granted after ist September 1923 is illegal, 
e\en though an application for sanction was made prior to that date The 
order granting sanction cannot be treated c\cn as a complaint — BaUeo 
Ifijser a D I G of Pel ct 51 Cal 652 (635) 

So aUo where sanction was grantcal before the ist September i9'»3 
but no prosecution was launchctl bj that time further proceedings cannot 
be taken after that date on the strength of the sanction A prosecution 
can then be starte<I onh on a complaint b> the Court concerned — Attt 
\ Ah Yoiie 3 Bur T J 280 Ja^ahtr v fa“(ii 6 Lah 41 2O P L R 
I32 26Cr L J iTf*3 Amer/tjv Cmf> '*3 A B J 35 26 Cr L J 751 
But where a sanction w as obtained and the Court had taken cognizance 
of the offence before the Vmendment Act came into operation the subse 
quent amendment of the law did not take away the jurisdiction of the 
Court to proceed with the trial and did not necessitate a fresh complaint 
under the amended proviMOns — In rt Apfatamv 40 M L J 276 A 
T R Mad 1112 Mulkia Gountian v Chiiiii<i (1524) W N 358 

AIR 1924 Kfad C13 2r Cr r J 14 Finp \ Akbar Al 8 Lah L J 
87 A I R I92fi Lah 131 

An application under sub secti 1 (o) of the old section to re% ol e a sane 
tion granted before the Vmendment Vet < f 19 3 is maintainable e\en 
after the coming into operation of the Vmendment Vet of i9-»3 because 
the right conferred b> sub section (6) of the oH section was not a mere 
matter of procedure but a sulwtantisc right and such right could not be 
taken away b> anj amending Act — Ifamalrtshn/t v ^tl/ini Anmel 48 
Mad O’o (r B ) 40 M I J •'■•3 (practically oscrrulmg Ha'araja ^ 

Rangasuam) 47 Mad 3S4 46 M L J ••74 25 Cr I J 361 and Sesha 
Anar s Prosecutor 19 I W 4<’3 34 M I T 333 23 Cr L J 

702) Similarly where proceedings under theold sec 195 svere commenced 
and the order of the subordinate Judge refusing to sanction a prosecution 
was passed under the old Code butdunng the pendency of the application 
to the Distnct Judge against the order of refusal the new Code came into 
operation and the Distnct Judge sanctioned the prosecution that the 
case was goserned bj see 0 (e) of the General Clause. Act and the repeal 
of the old sec 195 could not affect any pending investigation m respect 
of the right which had accrued to the complainant The Distnct Judge 
therefore did not act illegally in granting the sanction— Aor^mtre Lai 
\ Kishen Del 26Cr L J 90 AIR All 563 

(It should be noted that many of the cases cited below are cases relat- J 
Ing to sare/tons, but the pnnciple of tho«e cases applies al'o to complamts,''^ 
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for under the old law no distinction was made between a sanction and a 
complaint The cases noted below are therefore cited with certain verbal 
alterations ) 

6i 2, Object of section — ^The object of this section is : — to protect 
persons from being ncedlesslj harassed by rash, baseless or sexatious 
prosecutions at the instance of private individuals for the offences specified 
— 30 Mad <>77 3i M LJ 54 , to protect jiersons from criminal prosecution 
by persons actu itevl by personal malice or ilbwiH or frivolity of disposition 
• — iS All 203. 1837 A M N 142 r C \\ N 400 , to protect jiersons from 
cnminal prosecutions upon insufficient grounds and to ensure prosecution 
only when the Court after due^consideration is satisfied that there is a 
proper case to put a party on Ins tnnl — 4L B R 234, to insist on there 
being prosecution only when the public justice demands it and to prevent 
prosecution when public Interest cannot be served — iC VV X 400; 2 Weir 
jyfl : Ratanlal 374 • 3 C W N 3. 1893 A W N 104. and tosav'cthetime 
of Criminal Courts from being wasted by endless prosecutions without 
eORMctions— 39 Mad O77 i C W N 400 

dij. Duty of Court —A complaint ought not to be made under thh 
section when there is no probability of conviction U is necessary for the 
Court before making a complaint, to consider the evidence and to decide 
ns to whether there is a pnma/nof case and any reisonable chance of con* 
MCtion being obtained 60,1 V Kuppusaam 2 Meir 188 . 3<> Mid 116! 
XJ M I, J 408 12 M I, J 302 Muni<ami \ liajaralnam, 44 M. 1*. J 
774 , 12 C tv N 3 4 r* I J 374 I" ttap}i 7 Bom I* K 73* (I*’’ 
Jiussel J ) , 32 M L J S4 13 A 1 J iiii 6 1 U 241 , 10 X I. R. >77 1 
^fulay)^t V Sh.it^ 3 Biir 1 , f 152 1 1 Cr I J 740. Kkajuf'"^ 

V Crf)TM;,i4S I. U <i*j Hhagirnlkt \ f mp . 26 Cr I j. 1401 

It would be an abuse of the powers vested in a Court of justice if com- 
plaints were made by it on the principle that though the conviction of 
the party complained against is a mere possibilitv, it Is desirable th®* 
the matter should be thrashetl out, so that it may Lt deciile<l whether 
or not an offence has been committed — 37 Cal 250 (Xag) 

614 Sub-section (l)— Complaint* — If n Court adopts the procedure 
laid down m sec 47O. and after making the necessary inijuiry underthat 
section, sends the case to a first cliss Magistrate, such action amounts to 
making a complaint — Q E v ItacMappa. *3 Horn 109 In «nl« r to niahc 
a complaint under this section, the Judge or Munsitf will not have to appear 
before a Magistrate and make a complaint on 01th like an ordinary com* 
iplainant If he adopts he pmcevlurc under sec 476. that wouKI be sufficient- 
Section 476 was enacted with the object of avoiding the inconvenience 
which might tie caused if a Munsilf or subordinate Judge or a Judge wrre 
obbg>‘t| to appear before a M.igistrate and make a compl.ilnt on oath to 



Sec. 195] TItF CODE OF CRIMINW PROCFDURE 


495 

laj the foundation of 1 prosecution — JshnProsadv Sham Lai 7 AH 871 
(F B) 

But it should be noted that Sec ^76 refers only to offences 'when com- 
mitted before the Court and the mling in 7 All 871 must be applied to 
those cases only But if the offence »s committed before a public servant 
other than a Court his proper course i<i to prepare an ordinarj complaint 
See U B R (lOO?) Cr P C 13 

But even in the case of complaints bj public servant®, the law is not 
so stnngent as in the case of complaints b> ordiuarj persons Thus where 
a Sub Inspector drew up what was virtually a complaint and sent it up 
along with a calendar of witnesses to his immediate superior praying that 
a case under sec 182 I P C be lodged against the accused and then the 
superior officer got the documents presented to the Magistrate by the 
Court Inspector it was held that there was a sufficient complaint by the 
Sub Inspector although it was not addressed fo the Magistrate as required 
bj sec 4 (A) but tohi'> supenorofficer — \Uhr Chtra^h Dm\ Croun 4 Lah 

359 So also where a pohve officer made a report that 1 certain person 
liad lodged a false information before him and recommended that that 
person might be prosecuted htH that the report virtually mounted to a 
complaint wnthin the meaning of sec 195 — Dilan Stngh v Fmp 40 Cal 

360 

The word’, in writing have been inserted after the word 'complaint * 

in order to remove the inconvenience which might be felt if it was made 
incumbent on the public servant to attend the Court and lo appear before 
the Magistrate in order to lodge the complaint It will be sufficient if he 
sends a written complaint to the Magistrate It is for this reason that 
clause {aa) has been added to sec 200 so that it is not incumbent on the 
Alagistrate to examine the public servant (complainant) when taking cogni 
zance of the offence — Lachmi ^ «g/ v /v T 5 P L T 505 AIR 1924 
Pat 691 25 Cr L J 977 

If an offence un ler sec 173 I PC is committed before a public servant 
the Court shall not take cognizance of the offence without n complaint 
in wnting from the public servant and it is not open to a Magistrate to 
Ignore the prov isions of this clause by the device of instituting the case un 
der another section of the I P Code Hence the Magistrate cannot say 
that he took cognizance of an offence under sec 225B of the Penal Code 
nnd thnt having done so he was nititled under see 238 of the Cr P Code 
to convict the accused under sec 173 I P Code which he regarded as a mi 
nor offence of the same character as that for which a penalty is provided 
under sec 225B I P Code — Naratn Siugk v A' 2 ? 22 \ L J 1005 
^7 All 114 AIR 1925 All 129 

Insfaiiees of comfliinls h} Courts — ^^^lere a JIunsiff who 
suit was of opinion that certain persons should be prosecuted for o 
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under Secs 193 463 471 1 P C aud directed them to be sent to a Magis 
tmte for inquiry it was held that the Munsiffs order was a complaint 
withm the meaning of this section — IshrtProsadv Shamid 7 All 871 
^V here a Magistrate ordered the prosecotion of a person and sent the case 
to another Alagistrate for inquiry it was held that the order must be deem 
cd to be a complaint under Sec 476 of this Code — Q E v Yendata 7 
Mad 189 WTiere a Cnil Jud|,c trying a rent suit Mas of opinion that a 
party to the suit had committed perjury, and sent the record to the CoUcc* 
tor for starting a case under Sec 193 I PC it was held tint the order was 
a complaint though it was not an onlcr under Sec 476 — Fmp \ ^imdar 
Sarup '•6 All 514 MTierc a Judge passed an order to the following effect 
— I complain that R filed two false and forged bonds m the Court of 
Small Causes etc md sent the papers to the District Magistrate for taking 
action, it was held that the order of the Judge was a complaint — Eajaram 
V KE.iiK LJ 8St TsCrl J 700 \\ here the accused remosed the 

property which had been attached >n execution of a decree and on the 
report of the attaching officer the District Judge being of opinion that 
the accused should be prosecuted ordered the papers to be sent to the 
Deputy Commissioner it was held that the order of the District Judge 
operated as a complaint — 1004 P L R 7 Where a Munsiff being of 
opinion that a document filed in a case before him had been tampered 
with communicated hl^ suspicions to the District Judge who thereupon 
wrote to the Diitn t Migistratc requesting him to take a-'lion it was 
held that tl e letter of the District Judge amounted to a complaint— 
35 Ml 8 Where the District Judge forwardeil to il e District Magistrate 
a copy of Ills judgment with a letter m which he called attention to Ins 
remarks as regards the forRery of a will and requested the latter to take 
up the matter for judicial maesligation the lettir was a sufficient com 
plaint — In re Aparoa 20 Horn L R loiS Where a Magistrate 'vho 
tned a case sent up a report to the District Magistrate that the accii'cl 
had made a certain alteration m a document filed in Court and had thus 
committed an ( ffence the report amounted to a complaint — ^iiraj 
\ Cinp 21 A L J 825 

6J4A Want of Complaint — I Oder clause (b) of section 537 licfore 
It was amended in 19*3 the srant of a sanction or any irregularity in the 
matter of a sanction or in a proceeding under sec 47f did rot stand In tl c 
way of a consiction if it was otherwise sound Tins clause does not any 
longer find its place in sec 337 The inference is that srant of a regular 
complaint by a public sera ant or a Court must be fatal to a prosecution 
— AtneraJ V Emp 33 A L. J 35 26Cr L.J 731 

615 Subordination of public serrants — ^The sul>oril{nation ol one 
public seraant to another maa an«e either from express enactment cr 
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froPi the fact that both the pubhc sonants belong to the same depart 
meat one being superior in rank to another — iS M L J 484 

\ constable is subordinate to the Superintendent of Police— 19 W R 
33 The District Magistrate (in his executive capacity) is at the head 
of the Police and the Police (c g the Superintendent of Police) is sub 
ordinate to him — Ctnprfss \ Ram hh 1690 AWN 167 Emp 

\ Shib SingA 17 Ul ’O’ 45 Ml 13^ mio P R 6 3^ Cal t8o (Conbn 
—Ramasory Lei \ Queen Empress 27 Cal 43Z and Khazan Sttt^h v Kirpa 
Stngh 4 Lah 130 In these two cases it has been held that although the 
police officers in a district are generally subordinate to the District Magis 
tratc the subordination contemplated by sec 195 is not such subordma 
tioD Sec 193 contemplates the subordination of the police officers to 
some superior officer of Police ) 

The Secretary of a Muniopal Board is subordinate to the Chaiiman— 
In re Shea Prasad 1892 A \\ N 31 

The Registrar of the Small Cause Court is subordinate to the Chief 
Judge of the Court — 27 Bom 130 

A Station House Officer is not subordinate to the Taluk Magistrate— 
C Mad 14O The Pohee is not subordinate to the Honorary Magistrate 
Emp V Balleo 1890 AWN 152 19 W R 33 or to the Township 
Magistrate — 1 L D R 101 Neither the Police nor the Sub Magistrate 
IS subordinate to the Sessions Judge — 27 M L J 386 A Milage Munsiff 
or Milage Magistrate is not subordinate to a Sub Magistrate — 18 L J 
584 (dissenting from 4 Mad 241) 

616 Clause (b) — ^The power o( a Court to complain in respect of 
offences mentioned in clause (b) 1$ not restricted as under clause (c) to 
the parties before it— Emp v Syed Klan 3 Rang 303 (F B ) AIR 
1925 Rang 321 

Perjury — In making a complaint against a witness for perjury the 
Court should remember that the statement must be intentionally false in 
order to justify a prosecution — Sheodakin v Band! an 2A L J 836 
The essential ingredient of the offence is the intention of the person — 3 
C \\ N 81 

Again, the statement alleged to be false must have a bearing upon the 
matter in issue MTien the question is neither matcnal to the issue in the 
case not goes to the credit of the witness lie is not liable to prosecution — 
Sleodahnv Bai'dhan 2A L J 836 hhajumel v Croun I|S I.R 69 
hlaharaj Prasad 'r Cmp -i \ L J 673 24 Cr L J 779 

Prosecution for perjury ought to not be male m respect of a loose of 
inaccurate statement which is remotely relevant to the case and which 
IS not pressed home to the witness in cross examination — Mutpiaddos tr- 
Zahuruddin 20 Cr L J 564 (Alt) 

Cr. 32 
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A prosecution for perjury ought not to be made while the principal 
proceeding in respect of which the perjury IS said to have been committed 
la fending If such a prosecution is to be started, it ought to be started 
after the principal proceeding has terminated — /« re Vasudev, 34 Bom 

L R. 1153 

A complaint for perjury should not be made by the Court m cases 
where it will have to determine the question by merely weighing the evi- 
dence on both sides — Padaralh v Rattan Singh, 5 P. I. J 23 i P. L T 
458 21 Cr L J 145 

A prosecution for offences under secs 193. 467 and 471 I P C. m res- 
pect of a handnote sued upon may be made even though the suit was 
compromised after it was heartl in part — Dtilloo v D I G of Pcliee, 40 
Cal 551 23 Cr L J 13S 

A prosecution for perjury in respect of a piece of evidence should not 
generally be made where the trial Court and the Appellate Court have 
taken different views as to its credibility — HirtilaJ v Lila Mahlon, 3. P. 
L T. 60 

In considering the question wfhether a prosecution for perjury shall or 
shall not be made, it is a safe rule to give the witness a locut fenilentiae and 
an opportunitv to correct himself and if he avails him«elf of it. prosecu- 
tion IS inadvisable lOO^ \ \\ \ M Mahnrat Praiiiil v I nif , 3l 
L J fi73 

Where a Sc-ssions Judge Uluvis tlu evidence of a witness given bifore 
him. but disbelieves the evidenve giwn b> him before the eommillmg 
Magistrate he should not prosecute for perjury in the allernatiu but he mvj 
prosecute for giving fal>c evidence before the Magistrate- — 2 Wcir iW'. 

6x7 Contradictory statements — Whether a prosecution should l>o 
made for giving false evidence on the ground that the witness made contra- 
dictory statements, depends ujHm the circumstances of each case — Sga 
Lu Pe V. Emp , 4 Bur L T 262 13 Cr L J 56 The mere fset that a 
witnessmade contradictory statements in the course ofa smgledeposition 
IS not a ground of prosecution — j Weir 1O9 . 4 C W N 249 . m such a Case 
the Court should take into consideration the whole deposition— 2 Weir 
1O8, and should consider if the contradiction may possibly be due to some 
confusion or mistake— 3 C W N. 8r Nor should the Court make a com- 
plaint on the mere fact thit the witness made two contradictor)* statements, 
one before the committing ^f3pst^atc and another at the trial The Court 
should consider how the contradiction has happeued and why the wntnrss 
m the trial has resiled from hii statement made before the committing 
Magistrate W’here the witness had made false statements before the 
committing Magistrate but deposed truly at the trial, the High Court 
refused to prosecute— 37 Cat 618. Before making a complaint in respect 
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of coatradictory statemeats it nould be necessary and proper to allow the 
p’rson a;aiQst whom the complaint is made an opportunity to explain 
the statements fully and to state the circumstances under which they 
came to be made — Iqbal v Wihyat lyCr I J 93 (All 1 Fascl Dim v 
Croxn 3 Lah L J 44-* 

A Court should not prosecute merely where there is a discrepancy 
between a statement made on oath and a statement made under circum 
«tances m w Inch the witness is not bound to state the truth e g , where 
a person made two contradictory statements one in a petition in which 
he IS not bound to state the truth and another m a deposition — 
2 ^\cl^ i6q 

Where a person made two contradictory statements one before a 
Magistrate and another before a subordinate Judge, it is necessary that 
there should be a proper complaint for prosecution on each branch of 
the alternative i t one complaint from the Magistrate and another from 
the subordinate Judge The Court to which both Courts are subor 
dinate may ptopcrl> make the complaint where one Court is not subor- 
dinate to the othT — 1890 P R 36 Emp v Pursholtam 45 Bom 834 
(P B) 23 Dom L R 1 22 Cr L J 241 

6:8 Fall* Charge — A complaint for an offence under Sec aiz I 
P C can be made only when the case is <Jehbera*ely false but where 
the case brought is not falx, in substance but is bolstered up by false eii 
dence prosecution should be made for an offence not under sec tiz but 
under sec zgO I P C —‘Bhahnalh v Hariniobat 7C L J tiSg There 
must be good grounds for thinking that a false and malicious charge was 
made and that a prosecution is necessary in the interests of justice — Nand 
ram \ Uamchand 5 C P L R 78 

Mere acquittal of the person against whom the charge was made is 
not sufficient for a prosecution under Sc^ -ill PC There must be 
more than a mere acquittal there must be a reasonable belief in the mind 
of the prosecuting Court that there was no fo nidation whatever for the 
original charge there must be a belief that in instituting the cnminal 
proceeding-, the accused had acted knowingly without belief in the truth 
of the allegations made by himself and reckicsslj without canng whether 
the allegations were true or false — Ausum \ JanalUt 4 P L J 374 

The fact that the complainant fails to prove his case u bji self not 
snfhcient to sanction a prosecution •nndet sec aia 1 P Cede It must be 
established satisfactorily m the mmd of the Judge or Magistrate that 
the complaint was made with intent to cause injury or that it was a 
false complaint made with the knowledge that it was false — Bhuait Ka\ar 
V Emp , 6 P L T 363 26 Cr J 141 

Before making a complaint for bnnging a false case it is necessary 
that the case must be judicially deteiznincd , the on^aal case must be 
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disposed of according to law before proceedings can be taken for prosecu 
tion for false charge — Gtinamonyv 0 -C 3 C W b. 758 InreSahiram 
5 C W N "’54 14 C W N 7^5 Sietkk l\uiubAliv Ltnp 3 C W N 
490 hi re Ningappa 48 Bom 3C0 26 Bom L R 183 A Magistrate 

IS not competent to order the prosccntion of the complainant for making 
a false complaint unless that complaint is dismissed as false — 3 C W N 
758 Aly Mahomed v Etnp 1912 P H 2 If the original case is neither 
tried out nor dismissed on evidence taken the prosecution is invalid — 
Earn Sarup v A E 4 O C 127 

6ig False claim — Before prosecuting a person under sec 209 I P 
C for bringing a false claim that person should be allowed an opportunity 
Of proving his claim a prosecution should not be made when that person 
has been thwarted in his attempt to establish the correctness of his claim 
hy the unwarranted activities of the Police acting as the agent of the other 
party — Khairati Itam v Crotvn 3 Lah L J 537 

620 False charges made before police — A complaint by the Court 
IS necessary when the offences referred to in this clause are committed 
in or in relation to any proceeding »« Court it is not necessary when the 
offence IS committed in pol ce proceedings e g when a false charge is made 
to the Police and has not been followed by a judicial inv estigation thereof 
by a Court — Ta}aLullah \ Emp 43 Cal 1152 7 Mad 292 2 ^Velr 2(2 
JogoffJinnrfrft v A E 26 Cal 786 Pictirnw v MeJionifd Aa$im 3 
C \\ A 33 4 Cal ffg hat nt Boh h v Emp 1905 P R 12 Q ^ 

V Ganpai Ratanlal 704 30 All 58 Dahsht v Fmp , 21 A L J 805 

10 Mad 232 If however the information to tl e police was followed by 
a complaint to the Court based on the same allegations and on the 
same charges as those contained in the information to tlie Police and 
the complaint was investigated by the Court and found to be false a 
complaint of the Court would be necessary for prosecuting the false 
complainant because it was an offence committed in relation to a 
proceeding in Court — Crown v Ananda La! 44 Cal 650 33 Cal i *4 
Cal 707 Jad tnandan v Emp 37 Cal 250 6 L B R 50 Nagapan 

V Emp iBurL J 258 Where an information to the police is followed 
by a complaint to the Court based on the same allegations and the same 
charge and the police investigates the case and reports that it is false 
the gomplaint of the Court is necessary even in respect of the false charge 
made to the pol ce on the ground that it was an offence committed in rela 
tion to a proceeding in Court The fact that the complaint was not investi 
gated by the Court does npt make any difference — Sh Md Yassin v Emp t 
4 Pat 323 6 P L T 457 AIK 1925 Pat 483 Daroga Cope v Emp 
6 P L T 515 26 Cr L J 1269 

If a false charge is made by A before the police against three persons 
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B C and D but the pobce takes cnminal proceedings in Court against 
B and C but releases D from the charge and B and C are acquitted by 
the Court held that a compl » nt of the Court is necessary for the prose- 
cution of A for making false charge against B and C but no complaint 
IS nccesary for the prosecution of A or making false charge against D 
because there -was no proceeding tii Couri against D he having been re» 
re cased by the police before the case came to Court — Enp v Kashi 
Ram 46 All 906(910 912) dissenting from Cmperorv Hardttar 34 All 
5'*2 in Hhich it Mas held that unde similar circumstances a complaint of 
the Court would be necessary for the prosecution of A for making false 
charge against D because the charge against D led to the proceeding in 
Court although D nas not charged m Court 

Alleged to have been committed —These Mords have been substi 
tuted for the simple word comnutted occumg m the old section See 
Note O26 under clause (c) infra 

621 In relation to — The words m relation to in this clause 
are very general and are wide enough to cover a proceeding m contem 
plation before a Cnmmal Court though the proceeding may not have 
begun when the offence Mas comnutted Therefore sanction (complaint) 
1$ necessary for the prosecution of a person for abetment of perjury though 
the mam case in which the false evidence was intended to be given was 
not then commenced but was m contemplation— rs \asudeo 24 Bom 

L R ti33 

622 Court — ^The word Court m this section has a wider meaning 
than a Court of Justice as defined in the Penal Code Having regard to 
the obvious purpose for which this section was enacted the widest possible 
meanmg should be given to this word and it will include a tribunal em 
powered to deal with a particular matter and authorised to receive evi 
dcDce on that matter in order to come to a determination {« g a tribunal 
formed under the Calcutta Improvement Act) — Nunda Lai v Khelra 
Mohan 45 Cal 585 17 Cal 872 iiC W N 909 

The word Court cannot be so construed as to include a Court in a Na 
tive State e g Baroda Court — J» rc Muljiltkat 49 Bom 8O0 27 Bom 
L R 1063 AIR 1925 Bom 535 

The expression Court m set J95 is of wider scope than the expression 
Civil Criminal or Revenue Court in sec 476 This is indicated by the 
word include occurring in sec 195 (2) Section 476 speaks of a cml 
revenue or cnminal Court it does not refer to any Court other than such 
Courts whereasSec 195 refers to Courts in general — KanlaiyaLalv Dhag 
wan Das 48 All 60 23 A L J 936 a6 Cr L J 1485 \ I R 1926 All 
30 Dilas Singh v Lntp 23 A L J 845 AIR 1925 All 737 (per Sulai 
man J Daniels J 

What are tourts — A Collector acting tn appraisement 
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under Secs 69 and 70 of the Bengal Tenancy Act— 17 Cal 872 : a Certi* 
ficate Officer acting under section 6 of Bengal Act I of 1895 (Puhbc Demands 
Recovery Act) — 28 Cal 217 a Tfthsildar holding an enquiry as to whether 
a transfer of names m a land register should be made or not is a Court, 
smce he is authonsed under Madras Act III of 1869 to receive evidence 
and to come to a judicnl determination as to whether the transfer should 
be made or not — Q ^ ^ Munda 34 Mad 221 , a village Munsiff trying a 
case under Regulation IV of 18x6—0 E v Venhayya 11 Mad 375, a 
Registrar of the Presidency Small Cause Court of Calcutta is a Court, 
since he is entitled to decide the question of service of summons, and is 
entitled to receive evidence in order to come to a fmding on that matter— 
Balchandv Taraknalh 18C \V N 1323 i6Cr L J X51 a District Judge 
determining the validity of election under Sec 22 Bombay District Mum 
cipahties Act (III of 1901 ) — In re Nanchand, 37 Bom 363 , an Income 
Tax Collector — In re Pnnamchand 38 Bom 642, 36 Mad 72, 1903 P 
R 44 a tribunal constituted by theCalcutta Improvement Act (V of 1911) 
— NuKdo Lai v Kketra Mohan 43 Cal 583 , a Deputy Commissioner 
acting under 3 (11) or 3 (lu) of the Rules made under sec 240 of the Punjab 
Municipal Act (III of 191 1)— 22 Cr L J 523 (Lab) 

11 hat are not Courts — A Collector or Deputy Collector acting under 
the Land Acquisition Act— 37 Cal 820 30 Cal 36, 7 C W X 349, a 
Collector to whom an application is made to replace a damaged stamp— 
— ixW R 43 , a Commissioner appouited for the examination of a mtness 
— jx C N 909 an arbitrator appointed by the Court— 27 M L J 

420, 1914 P R 3 .a Registration officer— 11 Cal 566, xo C W N 222. 
a Police officer examining a person under section 161 in the course of an 
investigation — iiBom 659 aPohcepatel — 4 Bom 479 , an Excise CoUec 
tor— 10 C W N 220 art Assistant Collector bolding a departmental in* 
quiry under the Bombay Land Revenue Code into the misconduct of a 
subordmate — 22 Bora 936 a Collector in his 'xdministrative (and not jndi 
cial) capacity — Emp v Santt Lai 42 AH 130, a certificate Officer 
actmg under the B and O Pnbhc Demands Recovery Act-^Jharu Lai 
v Mohani Madan Das 2 Pat 237 , (but see 28 Cal 217 cited above) , a 
Kaeb Tahsildar acting in his adrmmstraiioe capaaty as Revenue of/scer 
and not in his judicial capaaty as a Revenue Court, is not a Court within 
the meaning of this section — Crown v Lehna Stngh, 1915 PR 18, a 
Distnct Judge in his capacity as District Registrar — Bttta Nath v Neh 
Ram 21 A L J S8 a Magistrate passing order under section 144 of this 
Code does so as a public servant and not as a Court — Natarajan v Ran- 
gasawii, 44 M L J 328 

623 What Court can make complaint — ^Tbe only Courts that can 
make complaints for prosecution for an offence are those before which the 
alleged offence was committed, or the Courts to which such Courts are 
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subordinate— 6 Cat 640 W'here a plaintiff first instituted a suit in one 
Court and obtained a decree for a part of bis claim, and then presented a 
fresb claim m another Court in respect of the item disallowed by the first 
Court, and fraudulently obtamed an ex parte decree , whereupon the first 
Court took action under sec 195 Cr P C and made a complaint m writing 
under sec aio I P Code, hctd that the action could only be taken by the 
Sfconi Court, and not by the f ist Court, because the institution of the 
second suit and the obtaming ol a decree by fraudulent means could not be 
held to bean offence committed in relation to proceedings m the/irstCourt 
— iris^wM V Croton, OLah 445 26P L R 717 26 Cr L J. 158S 

As a general rule, complaints should be made by the Court before which 
the offence is alleged to have been committed and not by any other Court 
— In re Raja of Venhatagin, 6 M H C R 92 , Nga Aung v K E ,g 
Bur L T 202 18 Cr L J 97. 1879 P R 29 But a complaint may be 
made in the first instance by the supenor Court, even though no complaint 
was made by the subordinate Court before which the offence was com- 
mitted — 27 Mad 2 3 Bhadesuar v Kampta Prasad 35 All 90 tx A L 
J XI Thus the High Court can make a complaint while exercismg its 
powers of revision— 23 M L J 593 Gudala v Jan at, Id Cr L J 740 
(Mad) , and consequently the High Court can direct that its order 10 the 
revision case should usue as a complaint to the Magistrate — Syed Khan 
V Nagoor, 3 But L J 141 26Cr L J 262 

Transfer of Judge —As a matter of convenience and expediency, 
the complaint should be made by the Judge who tned the case, if he is 
present , if he is not present, it may be made by any other Judge of the 
same Court— 33 Cal 193 Tad Ram v Risal 7 A L J 50 The com- 
plaint may be made by the successor-tn ojftce of the Judge who tried the 
case in which the offence was committed — 34 Cal 551 5 C L J 176, 
II C \V N iig See sec 559 as now amended 

W ere a Deputy Magistrate who had tried the case was transferred 
from the distnct and the complaint was made by the District Jlagistrate, 
before whom all cases pending before the Deputy Magistrate were placed, 
it was held that although the cases pendmg in the Court of the transferred 
Magistrate were placed before the District Magistrate either for disposal 
or for re distribution among his subordinate Magistrates. stUl he never 
became the presiding Judge of the Deputy Magistrate s Court and there- 
fore was not competent to make the complaint — Mofituddin v Basanta, 
16 Cr L. 5 640 (Cal) Vf hero there are wverat Deputy Magistrates at a 
place and one of them is transfexied, the Deputy Magistrate who comes to 
fill the gap IS not the successor m-ofhee of the tu going Deputy Magis- 
trate, and the former cannot make a complamt under this section in respect 
of an offence committed before the latter — GiriiA Chandra v Sarat Chan- 
dra, 42 Cal 667 An abetment of perjury was committed in the *' 
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of an inq,uiry before a comnuttirtg Magistrate (wbo was a first class Maps 
trate) While the proceedmgs were pending before him the Magistrate 
was transferred and was succeeded a second class Mapstrate (who had 
no power to commit) The outgoing Magistrate therefore sent the pro 
ceediogs to the District Magistrate It was held that the District Magis 
trate had junsdictioo to make n compl in in respect of the offence for he 
was such Court referred to in clause (i) (f>) of this section and -was the 
officer on whom devolved the disposal of committal of cases in the district 
— -In re liamarao 41 Bom 190 a^Bom L R 117 

Transfer of case — Where a c j^is transferred to another Court it is 
the Court which tries the case on the ments that can make the complaint, 
and not the Court whi h took cognizance of the case and issued process — 
Jeeban Arista ^ Benoy Aristo C C W N 35 PttUratn v Mahomed 
Kasim 3 C W N 33 Where a case was transferred by one Court to 
another for investigation the Court which investigated the case was the 
proper Court to make the complaint and not the Court which transferred 
the case since the Court which transferred the case ceased to have juris 
diction m the milter— 40 Cal 41 sceahoEwp v Bkifw 39 Cal 1041 
zd C W M SSj But where a false complaint against a public senant 
made to a Deputy Comtmsstoner was simply referred (and not transferred) 
for inquiry and report (under section zoz) to a Subdivisioaal Magistrate 
the latter could not make a complaint for the prosecution of the complai 
nant for bnogmg a false case— 4 C W N 366 zz M L J 4x9 

Conmiiment of case —In 3 case comnutted to the Sessions it is the 
Sessions Court and not the committing Magistrate who can make a com 
plaint for prosecution of a witness who made false statements before the 
committing Mapstrate because such statements are said to be made in 
relation to proceedings before the Sessions Court — Narayana v Palant 
appa 5L W 218 1917 Af W N 141 18 Cr D J 143 2 Weir 160 

Court acting in a different capacity — ^The Collector of 3 District m 
deciding a revenue appeal came to the conclusion that a receipt filed in the 
case was not genuine He took no steps m this connection as Collector, 
but acting as the District Magistrate made a complaint It was held that 
the act of the District Magistrate was Kf/ra eim — Bmp v Rfl»»5a^a» 40 
AU X44 ISA L J 68 IQ Cr L J *oi 

Temporary Court — ^Tbe Qdort of the City Magistrate not being a 
permanent one with a perpetual succession of Judges only the Sess ons 
Judge and not the successor of such Magistrate on his transfer is competent 
to make the necessary complaint for prosecution for an offence committed 
before such Magistrate — Jta ZmI v Phogoma! X918 P K 22 

Court abolished and re established —Where by a notification in the 
Oazette the Court of the Sub Magistrate at B was abolished and two 
years aftenvards the said Court was restored with its temtonal limits 
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sonic\rliat curtailed it was lield tliat it could not te said that there was 
any such continuity as would enable the High Court to hold that the Court 
that was rc-constituted was the same as the one that h d ceased to exist 
and consequently the new Court could not make a complaint in respect 
of on offence committed before the old Court — In re Appa Atla 16 Cr 
L J 787 (Mad) 

624 No delegation of power — The pouer 0 make a complaint must 
be exercised bv the Court before which the offence was committed The 
Court cannot delegate that power c\cn to the Public Prosecutor The 
filing of a complaint b> the Pubbe Prosecutor m the absence of a complaint 
bj the Court wiU not be treated as equivalent to a complaint by the Court 
— CriKi-« \ Curdita 1917 P R 19 18 Cr L J 548 

62s Clause (c) — Offences under this clause — Ojfa ces described 
irt Sec 463 7 P C —The word forgery is used as a general term in 
Sec 463 I P C and that section is referred to in a comprehensive sense 
in this section so as to embrace all species of forgery punishable under 
the Penal Code including one under Sec 467 I P C — Q E v Tulja 
23 Bom 3O r««i Shah v Dolat Shah 14 C tV V 479 Ehatrali Earn 

V Malatia Earn 5 Lah 550 (553) 36 Cr L J 337 Ismail Pan)u v K 
r 36 Cr L J 1:13 AIR 1925 Nag 337 or an offence under Sec 
468 I P C'^AssI Sessiaits Judge v Ramammal 36 Mad 387 or under 
Sec 466 I P C — Ratanlal 83 Dacht Dehary v Etnp 30 Cr L J 630 
(Pat ) or under sec 465 1 P C — Khatrah Ran v Malaita Ram 5 Laji 
330 but it does not mclude an offence under Sec 474 1 P C-^Asrabuddtn 

V KaUdaya 19 C N\ N 135 

636 Alleged to have been committed —These words have been 
substituted by the Select Committee cf 1916 for the word committed 
in deference to the remarks made by Plggott J in Eapetar \ Dhaitani 
Das 38 AH 169 at page 172 With regard to the actual wording of the 
sub-section under consideration it does seem to me to be somewhat lacking 
in precision To forbid a Court to fake cognizance of an offence committed 
by a party is open to the criticism that no Court can decide whether an 
offence was committed or not until after it has taken cognizance It 
seems necessary therefore to read the word committed as cquu-alent 
to the expression alleged to have been committed See also Janar- 
dhan V Ualdeo Prasad 3 P L J 133 

627 Document — The word document m this section means the 
ongmal document WTiere the ongmal document which was proved to 
have been forged was not produced or given in evidence but only a re- 
gistration copy of it was produced in the suit no complamt by the Court 
was necessary for a prosecution under secs 465 and 467 I PC R E 

V SAanftafi 8 O C 313 WTiere the accused produced ccrtiled copies / 
of certain forged documents in a Revenue Court held that no complamt / 
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of the Revenue Court was necessary for the prosecution of the accused, 
the word produced or given in evidence in this section refer only to the 
production of the ortginal and not to the production of a copy — Girdkart 
\ K E 12 O L J 19 -} SOWN 174 '•6 Cr L J 929 

628 Produced or given m evidence — Complaint by the Court 
IS necessary if the document v,as produced in Court — 19 C N 1-5 
even though it was not given in e\idence — 22 Cal 1004 9 Bom L R 735 
The word produced has been idded in the Code of 1898 and did not 
exist m the old Codes and therefore thedccisons in 15 Mad 224 1895 
AWN i45and7C N xizfmwhch it vas lield that no sanction 
was necessary unless ^the document was gnen in evidence) are no longer 
good law 

Complaint by the Court is necessary if the document is produced 1 1 
tendered in evidence although it is not exhibited and marked ard con 
sidered by the Court— ’O Cal 887 The mere fling of the document is 
sufEcient to constitute the oSence — 39 Cal 463 19 C W N I25 *7 C 
W N 94 Where a party to a proceeding hands up a document to the 
Judge who does not take the document on the fie but returns it to the 
party the document is produced all the same withm the meaning of 
this clause— Gtr/a6 Chand v Emp 27 Bom L R X039 AIR 1925 
Bom 467 

This clause is wide enough to cover a document produced or given m 
evidence in the course of a proceeding whether produced or given m evi 
dence by the party who is alleged to have committed the offence or by 
any one else— Iff re Bhat lyankalesh 49 Bom CoS 27 Bom L R 607 
In other words two things are necessary under clause (c) vis — (i) the do 
curaent must be produced or given in evidence in the pro ceding (2) the 
offence must be alleged to ha\ e been committ I by a party to the proceed 
mg , but it is not necessary that the person who produces the document 
m Court must be the offender himself 

Where a document was not produced m the suit but was disclosed 
m an affidavit filed therein and inspection thereof was allowed to the other 
side and it was filed in the office of the Translator of the High Court for. 
translation held that these actions did not amount to produemg the docu 
meat in evidence as it was not actually produced in Court and therefore 
no complamt of the Court was necessary for prosecution under Secs 465 
467 and 474 I P C in respect of that document — A/««isamy v Eajarat 
nam 45 Mad 928 (P B) 43M L J 375 AIR loz-* Mad 495 Where 
m a proceed ng under Sec 145 a document comes mto Court attached 
to a police report prior to the proceedmg the document is not said to be 
produced m Court and even if it is neith r of the parties to the proceeding 
IS a party to its production consequently the complamt of the Court under 
this section is not necessary as a condition precedent to the institution of 
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mmmal proceedmES against the poilt} party npon a charge under sec- 
tion 463 I P C — Janardhanv Batdio Fra$ad, L J 135 

It IS not using a forged document as genumc if the document is pro 
duced in obedience to a summons from the Court An mvoluntary produc- 
tion of a document m Court cannot amount to any use of it — Asst SeS’ 
stons Judge \ Ratnantmal 36 Mad 3S7 22 M L J 141 , ilfu Loit 
\ ^ra Oh Am 3 Rang 36 3 Bur L J 349 

A document is said to be given in evidence w h n the meaning of this 
section when it is handed oier by the person tendering it to the Court, 
although the Court may reject it as evidence for insufficiency of stamp 
or want of registration — Q E \ h-agiu Das Ratanlal 242 

There is a conflict of opmioa as to whether a complaint of the Court 
IS necessa"j in respect t f an ollence irontiontd 1 \ eJau e fij (c) \ ben such 
offence has been committed prior to the production of the document in 
Court The Bombay High Court bolds that where an offence under Sec 
471 I P C (usmg as genuine a forged document) in respect of a document 
produced in Court has been committed before it comes into Court no com 
plamt of the Court is necessary the use complained of being proir to its 
production in Court — l^oor Mahomed v Kaihhosru 4 Bom L R 268 
The Allahabad High Court also bolds that so long as the prosecution is con 
f ned to offences connected anth a document pnor to its production in Court 
CO sanction is required All that clause (c) prohibits is taking cognisance 
0! an offence described m sec 463 I P C when such offence has been 
committed by a party to any proceeding in any Court -mth respect to a 
document produced or given in evidence in such proceeding — Lalta Prasad 

V K C xo A L J 294 34 All 654 So also the Punjab Chief Court 
holds that no complaint by a Court is necessary where the offence of msti 
gation of the fabrication of false evidence (under sec 466 I P C ) appears 
to ba\c been committed at a tune when there were no proceedings svhat 
soever in any Court and the police were merely inquiring into the cir 
cumstances of the case — Crown v Ajaih Singh 1917 P R 34 

But the Calcutta High Court is of opinion that a complaint of the 
Court IS necessary under such circumstances because the very fact that 
the document is produced m Court will brmg the case within the purview of 
this section and it is immaterial that the forgery is alleged to have been 
committed before the production of the document m Court — Tent Shah 

V BalaAf SAic'c C U Hi 479 NeUtnt Aanfo v Anukul 44 Caf roo2 
The same view has been taken ui two Allahabad cases — Emp v Bkawani. 
14 A L J 74 38 All 169 Kanhaya Lai v Bhaguan Das, 23 A L J 
956 48 All 60 26 Cr L J 1485 The Madras High Court also holds 
that this section is not limited to cases where the fabrication is committed 
pendente Ute but it extends to cases of fabrication of false evidence in ai- 
vance—Inre Parameshiiaraa 39Mad 677 18M L T 3 2 \nd 
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the Lahore High Court has also expressed the view that where a document 
has been produced in Court by a party the sanction (complaint) of such 
Court IS necessary for hia prosecution in respect of an antecedent forgery — 
hhatraU Ram v Malavea Ram 5 Lah 550 {552) following 44 Cal looa 
and 14 C W N 479 

The Court making a complaint should specify the document m respect 
of which the forgery has been committed as well as the particular act or 
acts of forgery — 10 W R 41 

629 Party — Comolaint is necessary if the dacument is produced 
or given in OMdence by a party to the proceeding But no complaint is 
necessary to prosecute a witness in the proccedmg since a witness is cot 
a party — Mad 671 3 Mad 400 Sessions Judge v Kondeti 26 M 

J 220,i5Cr L J 242 Crown V Jiwan Mai 1917 P R 10 Debtlalv 
Dkajadhari 15 C N 565 not is a complaint necessary to prosecute 
the agCKi of a party — 1879 P R g 3 Bur L T 108 or an abettor if he is 
not a party— 32 All 74 A claimant m losolicncy proccedmgs is a party 
to the proceedings and a complaint is necessary for hi» prosecution in res 
poet of statements contained in an afl^davit f led by him before the Offi 
cial Assignee in support of hts claim — In re Hajee Mohamed, 36 M L. 
J 60 A complainant in a criminal proceeding ts a party to the proceeding 
^Jianhatyalal v Bhagitan 23 A L J 956 

630 Proceeding m Court —No sanction or complaint 1$ necessary 
if the offence is not committed in relation to any proceedmg in a Courts 
Thus where a mahal belonging to several co sharers having been sold 
tinder the Public Demands Recovery Act a surplus was lying 10 deposit 
with the certificate officer and a mukbtar f led an application to withdraw 
that deposit purporting to have been signed by all the co sharers but the 
signatures of two of them were alleged to be forged held that the surplus 
sale proceeds not having been entrusted to the ccrtii^cate officer in his 
capacity as a Court no complaint by the Court was necessary for the 
prosecution of the alleged forgers — Jharu Lai v Mahant Modan Das 
2 Pat 257 

631 Subsection (3) — Subordination of Courts — ^This subsection 
applies only to subordination of Courts Thus where a Subordinate Magis 
trate acts as an executive officer, his subordmatioa must be determined 
with reference to Sec 17 (1 e he is subordinate to the Subdivisional 
Magistrate or the District Magistrate as the case may be) and he cannot be 
•deemed as subordinate to the Sessions Judge — 2 Meir 155 

But the word Court in this subsection is not confned to the Courts 
mentioned in clauses (b) and (c) of subsection (x) but applies also to the 
public servant in clause (a) of that subsection when such public servant 
is actmg as a Court and the offence is committed in connection with pro 
ceedmgs in which the public servant concerned is so acting — Ariinachalaiit 
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\ Ponnusami, 4’ Mad <”4 followed m In re Budtuddin 47 Bom 102 
Therefore although a Sub-^fagistrate is no doubt a public servant in his 
capaaty of an administrati%e officer stillifhe is acting in hisjKdjcjij/ capa 
otj he must be deemed to be a Court and is therefore subordinate to the 
Court to which an appeal from his order would 1 e under the provisions 
of this subsection — Aruntichalam \ Ponuusami 4"* Mad 64 35 M L J 

454 -'o Cr L J 78 Similarlj a frst class Magistrate is a public ser\ ant 
and as such subordinate to the District Magutratc but if he acts as a Court 
he must be taken to be subordinate to the Court to which appeals lie from 
his Court M2 the Court of the Sessions Judge — In re Buduiddin 47 
Bom. 102 ••4 Bom L R 810 23Cr L J 576 

Every Court shaU be fleemed to be subordinate to the Court to which 
appeals from the former will ordinarily lie Thus — 

The D strict Magistrate is subordinate to the Sessions Judge — Juvrn 
Mai \ Bell Bam 1917 P R ri In re Panchalani 42 Mad 96 1897 A 
M hi 2 1908 P W R 54 A first class Magistrate is subordinate to the 
Sessions Judge— 190* PR? (overruluig 1901 P R 3 ®) * 9*2 P R a 
as also to the Additional Sessions Judge (under the provisions of secs 
408 and 409 read toge her) — In re Sikandar 44 Bom 877 14 Cr L J 
195 (Cal ) husum % Janak Lai 4 P L J 374 A committing econd 
class Magistrate is subordinate to the Sessions Judge — 2 Ueir 160 The 
Assistant Magistrate is sobord nate to tl c Sessions Judge and not to the 
District Magistrate — 19 All 1 i 

A second or third class Magistrate is subordinate to the District Magis 
trate and not to any first class Magistrate — 26 Mad C56 27 Mad 124 
30 Cal 394 Jiwantv Cmp 2 Lah L J 660 3 N L R 50 30 All 109 
41 Mad 787 Ahmai Iftismn v RaftiHinn 26 O C 35B Pallxhvdathan v 
Buddu 47 Mad 229 45 M L J 553 because an appeal from the 2nd 
or 3rd class Magbtrate ordinarily lies under Sec 407 (i) to the District 
Magistrate and not to any other 1st class subordinate Magistrate to whom 
the District Magistrate has delegated under Sec 407 (2) his power to hear 
appeals from and or 3Td class Magistrates — Ibid 

A Sub Judge is subordinate to the District Judge and not to the High 
Court — Narayanan v hadtsaya 44 M I. J 320 Ganesh % JtUan 17 
A L J 191 Htibbarv Sajjad Alt 22 O C 189 

A Munsiff s Court is subordinate to the D strict Judge s Court — 1898 
P R iC 1900 P R 25 Mtran v Belt Bam 1916 P L R 67 Sundar 
Singh V Pluman 2 Lah L J 415 but not to th“ Subordmate Judge s 
Court although appeals from the AInnstffs Court are generally transferred 
by the District Judge to the Subordinate Judge — Bam Charan \ Tan 
puUa 39 Cal 774 (Contra — 2 Lah 57) But when under the law or by i 
a notification certain appeals from the Munsiff s decrees he to a first class 
Subordinate Judge the Munsiff will be deemed as subordinate not to the 
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Distnct Judge but to the ist class subordinate Judge — igi8 P H 29 
Ramayya v Suhayya s8 M L J 486 followed in 2 Lah 57 

The Commissioner s Court at Santal Parganas is subordmate to the 
Court of the Commissioner of Bhagalpur and not to the High Court — 
30 Cal 916 

A first class Magistrate is not subordinate to the Distnct Magistrate 
but to the Sessions Judge — 5 A L J 56" 6 AU 98 1902 P R 7 (over 
niluig 1901 P R 30) AlyMthd-v Cmp 1912 P R •• Ratanlal5ri 
In re Budtuddtn 47 Bom loa 16 Cr L J 640 (C-il) Sant Ram v Dewan 
Chand 24 Cr L J Q13 

A single Judge on the ongmal sde of the High Court is subordinate 
to the Divisional Bench on the Appellate side Jieanng appeals from the 
judgment of the single Judge — fl/w itamy \ Rajaralnant 43 Mad 928 
(F B) AbItlLtti/\ HajiTar ^lakom d 476001 70 

Where mo appeals lie the original Cml Court will be deemed to be sub* 
ordinate to the principal Court of ongmal Civil junsdicfion Thus the 
^ovincial Small Cause Court is subordinate to the District Court— 
Chidia Lai v Bhajan Lai $9 All 657 (F B ) Lalj% v K E 4 P L J 
609 Ntbaran v Ahsho) 21 C W N 948 Ram Dayal v Dwarha 20 O 
C 223 42 Ind Cas 593 (Burma) 37 Cal 13 (Co»ira-~3 P L J l r 
P L J 2 o 6) The Maolatdars Court is subordinate to the Distnct Judge 
—5 Born L R ioQ 9 Bom L R 896 The President}' Small Cause 
Court IS subordinate to the High Court— /a» inada* v Sabtfakt 36 Mad 
138 Kalyanjee v Ram Been 48 Mad 395 48 M L J 290 The village 
hluQSiii la subordinate to the District Judge — & A L J 796 It should 
be noted that the latter part of subsection (3) is now restneted to etvtl Courts 
only whereas under the old law it applied to any Court and tl e words 
used were the principal Court of ongua! junsdiction which included 
a Cnminal and Revenue Court and therefore it was held that in respect 
of an execution procecdiug in a Revenue Court under the Agra Tenancy 
Act from which no appeal lay the pnncipal Court of ongmal junsdiction 
was the Collector — Ajudhta-v Ram Lai 34AII 197 The present law has 
made no provisions for such cases 

632 Clause (a) — IN here appeals lo to more than one Court the 
Appellate Court of infenor junsdiction would be the Court to which the 
ongmal Court must be deemed to be subordmate — 8 N L R 57 Thus 
the Subordmate Judge would be held to be mfenor to the Distnct Judge 
aud not to the H gh Court even though the appeal in the particular ms 
tance would he to the High Court — 2 Bom 481 ri Bom 438 So also 
the Recorders Court at Rangoon is subordinate to the High Court for 
the purpose of this section though in the particular case the appeal may 
he to the Pnvy Council — 22 Cal 487 
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633 Clause (b) — or procetdtttg — TJiese words have been added 
in deference to the opinion expressed bj the m Ajudhta Prosad 

X Ram Lai 34 ■Ml 197 In this case a suit was brought in the Court of 
the Assistant Collector for arrears of rent exceeding Rs 100, and in cxe- 
cubon proceeding thereof certain false statements were made The suit 
licin" one for rent exceeding Its loa x ax ippcilable but tl e exeubon 
proceeding was not appealable according to the provisions of the Agra 
Tenancy Act The question arose — ^to xshich Court was the Assistant 
Collector subordinate ^ and to deteimine this question it was necessary to 
decide whether clause (b) or clause (c) of sub section (7) of the old section 
was applicable It was contended that since the cast being one for rent 
exceeding Its too was appealable (though the execution proceeding was 
not) clause (b) would applj but the Judges held that the word ease in 
clause (b) included execution proceedings and since the execution pro- 
ceeding in the present case was not appealable clause (b) could not apply 
as that clause applies only where an appeal lies The case was therefore 
governed by clause (r) of sub section (7) 

634 Subsection (4) — Abetment — distinction has been drawn bet 
ween the abetment of an offence mentioned in clause (b) of subseebon 
(x) and the abetment of an offence mentioned in clause (e) Since clause 
(e) speaks only of offence* comnutted by x parly to the proceeding! it 
follows that no complaint by Court is necessary m respect of an abetment 
of an offence mention d in clause (r) if the abettor was not a party to the 
proceeding — I mperer \ Gl ansi an 33 All 74 Hut in the case of offences 
mentioned in clause (b) an abettor cannot be prosecuted without a pre- 
Mous complaint by the Court even though he was not a party to the pro- 
ceeding, because no mention is made of a party to the proceeding la clause 
(b) — Ram Bilas v Lachmi Naratn 45 All 140 

196 No Court shall take cognizance of any offence punish- 
p,.=«„t.on !„ ""'J" Chapter VI or IXA of the 

offenc s against the Indian Penal Code (except Section 127), 
or punishable under Section 108A, or Sec- 
tion 153A. or Section 2g4A, or Section 505 of the same Code, 
unless upon complaint made by order of, or under authority 
from, the Governor General in Council, the Local Government, 
or some officer empowered by the Governor General in Council 
in this behalf 

Change —The words or IXA have been added by sec 3 of Act 
XXXIX of 1920 (Election Offences and loquines Act) 

634A A complaint of an offence under section J71E (falling under 
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Chapter IXA) of the I P C requires a sanction under this section — 
Ponnuiamy v Emp , 42 M L J 139 23 Cr L J 148 

A Magistrate has no jurisdiction to require into a complaint in respect of 
a false return of election expenses, unless the complamt is made by order 
of the Government — Lahh Singh v Nannjan, 6 Lah 188 26 P L R 

379 26 Cr L J 1234 

63s Object of Section — The object of this section is to prevent nn 
avithonsed persons from intruding re matters of State by instituting State 
prosecutions and to secure that such prosecutions shall only be instituted 
under the authority of the Government — Queen Etnp v Pal Gangadhar 
Ttlak, 22 Bom 112 

636 Complaint — complaint which did not set forth the concrete 
facts relied on as constituting the offences but merely copied out the words 
of the sections of the Penal Code was held to be defective — 16 C W N 
1105 But it is not necessary that the complaint must consist of allega* 
tions made on oaih or reduced to wnUng — Apurba Krishna Bose v EtnP , 
35 Cal 141 (151) 

A letter of the Local Government according sanction for prosecution 
of a certain person under sec 121 I P C is not a complaint though it 
maybetahenasanauthonty tomakeacomplamt — Shamal Khanv Etnp, 
1890 P R 16 The person who sigas the letter of authority is not the 
complainart and it is not necessary to take his examination under the 
law The person who armed with the authority makes the application 
to the Court for the apprehension of the accused is the complainant and 
his examination is to he taken — Apurba Krishna Bose v Emperor 35 Cal 
141 {Bande Mataram case ) 

637 Order or ajthonty — T1 e sanction of the Local Covernment 
must be strictly proved according to the provisions contained in sec 7®. 
Evidence Act, and the prisoner named in the sanction must be identified 
— I Bur S R 389 

Form and contents — ^This section does not presenbe any particular 
form of order and does not even require the order to be in writing No 
special mode is laid down in the Code whereby the order or sanction of 
Govetumeiit is to bo conveyed to the officer who puts the law in motion — 
Q E V Dal Gangadhar Tilak, 22 Bam 112 hat the Court has to see 
IS whether the complamt has been made by the order or under the authority 
of the Goiernment — In re Siibramanta 32 Mad 3 litre Narayan Menon 
25 Cr L J 701 AIR 1925 Mad 106 A telegram sent by the Govern* 
ment expressly authorising the Pubhc Prosecutor to file a complamt against 
the ciccused for an offence und“r se'‘tion 124A 1 P C is a perfectly val d 
authority — In re Varadarajulu Katdu 42 Mad 180 

The sanction under this section need not be very particular about i*9 
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contents, provided its meaning and intention are clear Where the letter 
of authority sanctioning prosecution for seditio ’ did not specify the tiatne 
of the printer of the neivspaper but he was indicated from the first and his 
name was supplied at the commencement of the Police Court proceedings, 
it was held that this was a sufficient co'upliance with the section — Apurba 

V Entp , 35 Cal 141 A sanction for the prosecution of the accused tit 
the allintalive for offences under section X2i or under section 121A is nOt 
defectne on the ground that it does not specify with sufficient clearness 
the section or the offence m respect of which it is given — Puthen Veetil 
Kunhiv Et»p,^2ll L J 108 asCr L J 203 ^Vhere the persons to 
be prosecuted were named the offences and the period of their activity 
specified and the particular sections of the Penal Code set out, the mere 
circumstance that these pe sons were not desc ibed as the members of the 
Revolutiona y society the existence of which was sought to be proved at 
the trial did not affect the validity of the sanction— P«/i« Behary Das 

V £«p.i6C W N 1105 13CT L J 609 In a prosecution for sedition, 

if the sanction contains the name of the printer publisher, editor etc of the 
newspaper, the name of the newspaper the offence committed and the par* 
tieular section of the Penal Code and refers to certain articles ' appear* 
mg m the newspaper the tact that the sanction does not specify the e*ac/ 
aritcl* complained of does not make the sanction insufficient or invalid— 
Q E V Bat G^ngadhar Ttlai 22 Bom 112 ^\’he^e the sanction Con* 

tamed a misdescription of the vrticle on which the prosecution was based, 
and this was rectified by a subsequent sanction filed in the course of the 
trial. It was held that the positioner was not prejudiced ’nd the defect was 
cured by sec 537— v Emp.j^Ca} 141 

It is not necessary that the actual words of the complaint should he 
sanctioned — In re Varalarajulu 42 Mad i8o In re Si<brnhma>tta Sna, 
32 Mad 3 

■Where the telegram sent by the Local Government expressly aiitliofivd 
the Public Prosecutor to file a complaint against V under sec I24AJ 
and to act immediately if the District Magistrate thought it advisable 
consulting him, and formally enjoined the District Magistrate to tvhiiie 
the complaint prepared for issue of supplemental sanction, ‘ held e ^ 


last sentence must be read apart from the first portion of it- *, 
and did not hunt the authority given, and that a complaint Le-J 
suance of that telegram but without any suppfemental 
illegal— /n re Varadarajulu Natdu 42 Mad 180 

^Vhere the authority to prosecute was not given to sfv 
person, but the order sanctioning the prosecution was o'r* ^ ^ 
the Distnet Magistrate, the Public Prosecutor and tb- ^ 

and a prosecution was Initiated by the Additond 
held that the fact that the order of autbonra*,^ 

Cb 33 


t A 
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determinate person did not affect the legality of the trial and that the 
alleged defect in the order was curable by sec 537 of the Code — In re 
Kully Moopan 44 M L J 166 Apurbav Emp 35 Cal 141(151) 

Signature — ^The authority under sec 196 need not m "the case of 
a Local Government be signed personally by the Lieutenant Governor 
it IS enough if it la signed by one of his accredited or Gazetted officers 
(e g the Chief Secretary in this case) — Aputbav Emp 35 Cal 141 The 
sanction must be signed by the Chief Secretary to the Government An 
order signed by the Deputy Secretary on behalf of the Chief Secretary 
IS not legal — Onulla v Bent Madhab 50 Cal 135 

Local Government — ^The sanction must in order to satisfy the section 
have been the act of the Local Government and not of a single member 
of such Government — Tn re I aradaraju^u Hatdu 42 Mad 885 

Where a sanction was duly given by the Local Government under 
this section and no objection was made thereto at the trial it was not 
■Open to the person convicted at the trial to challange the sanction in 
appeal before the High Court on the ground that the Local Government 
'grantmg the sanction was not legally constituted and had no autho ity 
to sanction the prosecution— P m/iw D<»j v Emp 16 CV V 1105 

rs Cr L J 609 

638 Want of sanction and complaint — \bsence of sanct on under 
this section vitiates the whole proceedings and the defect is not a mere 
irregularity curable by see 537 A trial without sanction under sec 196 
or 197 IS illegal — 31 Mad 80 1908 P R R 7 ir;irtn v Emp 1890 

T* R 16 1894 P R 42 A sanction given alter the fil ng of the complaint 
does not fulfil the requirements of this section — In Varadarajulu Uaxdu 
42 Mad 885 Bartndra v Emp 37 Cal 467 Where there was no com 
plaint or sanction of the Local Government the whole proceedings in the 
trial were without jurisdiction and the defect was not cured by the pro 
ns on of Sec 537 — Bartndra v Emp 37 Cal 467 ^Vhe^e the law clear 
ly says that it is a condition precedent to the prosecution that a sanction 
shall be obtained from the local Govemraent it is not open to any sub 
ordinate authority to ovemde the provision of the law by saying that the 
offence fa Is under another section of the Penal Code and that no sanction 

is necessary for the prosecution under that section^ Ram Halhv K F 

47 All 2<58 22 A L J 1106 AIR 1925 All 230 

But where the accused was prosecuted upon a sanction of the Local 
Government without a formal complaint and no objection was taken to^ 
the absence or irregularity of the complaint at the tnal the defect did 
not affect the tnal and the irregnlanty or insufficienty of the complaint 
fwas cured by Sec 537 — SamtDayatv I< E 1908 p R 8 Puln Behan 
V Emp , t 6 C W N'1105 
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635. Prosecution forother offences not mentioned m sicction — ^^Vhere 
an order under section 196 authonsed a particular Police officer to prefer 
a complaint of ' offences under secs 121A, i-’S I P C or under any other 
section of the said Code which may be found applicable to the case and 
the Magistrate prosecuted the accused and committed him m respect of 
an offence under sec 121 1 P C , it was held that since the offence under 
sec 121 requued a sanction under this section and it was not specifically 
mentioned m the sanction the commitment in respect of an offence under 
sec 121 was illegal — Bariiirfrav Lmp 37 Cal 467 The reason is, thai 
the power and discretion of determiniqf whether cognizance shall be tahcii 
in respect of an offence mentioned in this section cannot be delegated 
by the Local Government to any other body of persons and )t the hlagis- 
trate is allowed to prosecute a person for an offence referred to m this sec- 
tion when such offence was not specifically mentioned in the sanction, it 
means a delegation of power to the Magistrate which cannot be sustained 
— Ibid But a sanction under sec 124 A authorises a prosecution under 
Secs Z24A and 114 I P C — In re Subramama, 32 Ttlii 3 

So also it IS not illegal to prosecute without a sanction a person for 
an offence for which no sanction is necessary thus where a person has 
committed an offence under sec 122! P C and by the same act abetted 
the offence of dacoity the fact that the Government refused sanction for 
the former offence would bo no bar to his p osecntion for the minor offence 
of abetting dacoity for which no sanction is necessary — 25 Eoni 90 


196 -A No Court shall take cognizance of the offence of 


Prose cutionfor 
certain cases of 
criminal conspiracy 


cnminal conspiracy punishable under 
Section 120B of the Indian Penal 
Code 


(1) in a case where the object of the conspiracy is to^^com- 

mit either an illegal act other than an offence, or 
a legal act by illegal means or an offence to which 
the provisions of Section 196 apply, unless upOn 
complaint made by order of or under authority 
from the Governor General m Council the Local 
Government or some officer empowered by the Go- 
V'emor General ta Coanal in this behalf cr 

(2) m a case where the object of the conspiracy is to com 

rmt any non cognizable offence or a cognizable 
offence not pumshable with death, transportation 
or ngorous impnsonment for a term of two ^ 
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or upwards unless the Local Government, or a 
Chief Presidency Magistrate or District Magistrate 
empowered in this behalf by the Local Go% emment 
has by order in writing consented to the imtiation 
of the proceedings 

Provided that where the cnmmal conspiracy is one to which 
the provisions of sub section (4) of Section 195 apply, no such 
consent shall be necessary 

640 Scope — ^Tius section applies only to a prosecution for conspiracy 
punishable under section laoB of the Penal Code and not for abetment 
by conspiracy punishable under section 109 of that Code — Abdul SaU»* 
V Emp 49 Cal 573 Abdul Rahiman \ Etnp 3 Rang 95 26 Cr 

L J 1329 

Initiating a prosecution under sec 120B I P C without the sanction of 
the authority referred to in section 196A Cr P Code is ab tnti 0 jJlcgal 
and the subsequent addition of charges which do sot require such sane 
tion does not cure the illegality nor are the proceedings relating to such 
additional charges legal — Abdul Rahman v Emp 3 Rang 95 

The proviso lays down that a sanction under this section for prosecution 
for erim nal conspiracy to commit a non cognizable offence (e g fraudu 
lently using as genuine a forged document or dishonestly making a fal e 
claim) is not necessary where the Court before which the forged document 
was used or false claim v. as made makes a complaint in respect of the offence 
under sub section {4) of section 195— Aaf» Singh v Emp 50 Cal 461 
AIR 1924 Cal 53 24 Cr L J 949 

196 -B. In the case of any offence in respect of uhxch the pro 
vtstons of Section ig6 or Section jg6 A 
in certain ^PP^y District Magistrate or Chief Prest 

dency Magistrate may, notwithstanding any 
thing contained in those sectio is or in any other part of this Code 
order a preliminary investigation by a police officer not being below 
the rank of Inspector, in which case suck police officer shall have 
the powers referred to in Section 155, sub section (j) 

This section has been added by sec 49 of the Criminal Procedure Code 
Amendment Act (XVIII of 1923) 

This new section is designed to meet the difficulty which arises from 
the fact that cases under sections 19© and 196A cannot be properly investi- 
gated by the Pohee before compl^nts are made Doubts have arisen as 
to whether Investigation can be ordered under section 133 (2) by a Magis 
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tratc without his taking cognisance of the case The new section will 
provide for prehininary invcstigatioo We recognise that it does not altoJ 
gcther meet the case where the desirability of adding a new charge arises 
in the Sessions Court It has been suggested that this difficulty might 
be met to some extent by substituting the words proceed to the tnal ’ 
for the words take cognizance in sections 196 and 196A But on the 
whole we prefer not to make this change and to leave the sections unalter* 
ed — Report of the Joint CommtUee (iQ-’z) 


197. (i) When any 

Judge or apy 
Prosecution pub'ic servant 
of Ju^g $ acd , , , 

public servants *1®^ remo\eaoIe 
from his office 
without the sanction of the 
Government of India or the 
Local Government, is accused 
as such Judge or publ c servant 
of any offence no Court shall 
take cognizance of such 
offence except with the pre 
vious sanction of the Govern 
ment having power to order 
his removal or of some officer 
empowered in this b'*half by 
such Government or of some 
Court or other authority to 
which such Judge or pnbhc 
servant is subordinate, and 
whose power to give such 
sanction has not been limited 
by such Government 


197 (r) When any 

person tiho *s a 
Pros cu 1 1 0 n Judge wtihtn 

of Judges and , 

public servants meaning of 

Section 19 0 / the 
Indian Penal Code, or uhen 
any Magistrate or uhen any 
public servant who is not remove- 
able from his office save by of 
with the sanction of a Local 
Government or some higher 
authority ts accused of any 
offence alleged to have been com- 
milled by him while acting or 
purporting to aU tn the discharge 
of his official duty, no Court 
shall take cognt-ance of such 
offence except with the previous 
sane' on of the Local Govemmen', 


( 2 ) Such Government may determine the person by whom, 

Fow« ol Co«r„. or 

ment as to prosecu* offences for which, the prosecution of such 
Judge, Magistrate or pubhc servant is to . 
be conducted and may specify the Court before which the trial 
IS to be held / 
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Change : — ^Tbe whole of subsection (i) has been re-drafted by sec. 50 
of the Cnm Pro Code Amendment Act, XVIII of 1923 "It has been 
pomted out to us that difficulties with regard to section 197 have recently 
come to light There are certain public servants who are only remove- 
able from office by the Secretary of State, and it is unreasonable that 
they should obtain no protection under the section Further, in view of 
section 2 (2) of the Code, the word Judge" has to be interpreted accord- 
ing to the definition given in section 19 of the Indian Penal Code, with the 
result that Magistrates acting in certain capacities under the Code, e g , 
\vhen holding inquiries, obtain no protection ^^e have therefore, pro- 
posed a re-draft of sub section (1) of section 197 to meet these difficulties 
We have confined the operation of the section to public servants remo- 
vable by a Local Government or somo higher authonty andliave provided 
that the sanction required for a prosecution vnll be the sanction of the 
Local Government ’ — Report of the Joint Committee (1922). 

‘While acting official duty" —These words have been substituted 
for the words ‘ as such J udge or pubhc servant’’ ocumng m the olcJ section 
in order to amplify the words and to make the sense oXtaxSiaiement of 
Objects and Reasons (1914) 

641. Judge — In section 19 of the Indian Penal Code, the word 'Judge' 
has been thus defined — 

■ The word Judge denotes not only every person who is officially design- 
hated as a Judge, but also every peison who is empeweied by law to give, 
m any legal proceeding, civil or ctiminal. a definitive judgment, or a judg- 
ment which, if not appealed against, would be definitive, or a judgment 
which, if confirmed by some other authority, would be defmitive ; or who 
Is one of a body of persons, which body of persons is empowered by law 
to give such judgment 

" Illustrations — A Collector exercismg jurisdiction under the Tenancy 
Act , a Magistrate exercising jurisdiction in respect of which he has power 
to pass sentence, or to commit for trial . a member of a panchayet who has 
power to try and determine suits " 

A village Magistrate exercising jurisdiction and trying an offender 
under Regulation IX of i8r6 is a Judge within the meaning of this sec- 
tion , but a Milage Magistrate who is merely preventing an altercation 
and suppressmg a not (and not trying any offender) is nota Judge — Kan- 
dasamiv Soli Goundan, 23‘Mad 540 But a Magistrate is now specifically 
mentioned m the pre«ent section A village Munsiff tryi ng a Civil suit 
and ordenn^ attachment before judgment is acting as a Judge— iSunAara- 
lingav Avudat, 17 Cr L J 394 (Mad) A Magistrate of a Village Pancha- 
yet constituted by Madras Act II of *920 is a Judge — 42 M. L. J. 139. 

<42. Public Servant — Any persoo, whether receiving pay or not, 
who chooses to taVe upon himself the duties and responsibilities belonging 
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to the position of a public servant and performs those duties and accepts 
those responsibilities, and is recognised as filling the position of a public 
servant, must be regarded as such A %oluDteer in Tabsildar’s office is 
a public 6cr% ant — 8 All aoi A Committing Magistrate Is a pubhc servant, 
— 6M H C R App 51 A rhaiman of a Union Committee iB not a person 
remo\ cable from his office only by the Local Government, and no sanc- 
tion of the Local Gov emment is necessary for his prosecution — Md Yastn 
V. Etnp , 52 Cal 431 29 C \V K 650 j& Cr L J 1178 A member 
of the District Board is a public servant who is not removeable except 
with the sanction of the Local Government — A E v I{ri$ha Kant, 28 

0 C 155 12 O L J 498 26 Cr L J tx57 The Chairman of a Mum- 
cipahty is a pubhe servant— /u re Chairman oj ^luntctpal Council, EUore, 

1 %\eir 243 So also a Chairman of a Union Panchayet — Sb Abdul Kadir 

V Emp , igiC \V N 384 A Mumapal Commissioner is a public sex- 
servant— i8go P R 14 see also illustration <0 Sec 2t I P Code But 
every Municipal Commissioner is not a public servant vnthm tbe meaning 
of thii section The Court should not, vnthoiit any lehable evidence on 
the record, assume that every Municipal Commissioner is not removable 
from his office without the sanction of tbe Local Government — Nathu 

V Md Sah^h, 1916 P W R 48 i8Cr L J loO But a Municipal Cor- 
poration (e i the Ca cutta Municipality) is not a public servant and may 
be prosecuted like a private person without a sanction— 3 Cal 758 So 
also, no sanction 1$ necessary to prosecute a Municipal Chairman Delegate 
for acts done by him in that capacity because tbe protection afforded 
by this section does not extend to a person to whom a public servant may 
delegate a portion of his powers — 2 Weir 22<) A Municipal Secretary 
IS not a public servant and no sanction is necessary for his prosecution— 
Kishen-« Ctrdhan 23Cr L J 750 (Lah) If a Municipal Commissioner 
acts as the Honorary Secretary of the Municipality and commits au offence 
in his capacity as becretary. held that although a Municipal Commissioner 
cannot be prosecuted without tbe sanction of the Local Gov emment still 
when he was acting as secretary and committed the wrong in th it capacity , 
no sanction is necessary — Kuhen Singh v Ctrdhan A I B 1924 Lah 
310 A Forest Ranger m the C P is not a public servant not removable 
without the sanction of the Local Government — Knpa Smgh v Etnp , 
23 Cr L J 397 (Nag) 

' Hat teniavahle (ram. ha alficft.' — Th/t words ojit cera/ivahlR, 
from his office" etc have reference only to the expression pnbhc- servant” 
and not to Judge " This m now made clear by the vvordmg of the present 
section So the sanction of the Government is necessary for the prosecution 
of any Judge, if a complaint u made against him as such Judge, whether 
he IS or is not removable from tbe office without tbe sanction of tbe Govern- 
ment— G M H C R App 21 ^ 
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The following pubbc servants are removable without the sanction of 
the Government and no sanction is necessary in respect of their prose 
cution — a Police Patel in Bombay — 4 Bom 357 an Excise Inspector 
in XJ P (who IS removable from his office by the Excise Commissioner) — 
Jalaluddtn v Etnp 24 A L J 230 27 Cr L J 345 AIR 1926 All 
271 a Sub overseer m the Klaoras Presidency — In re Reddy Venkayya 
12 M L T 351 13 Cr L J 770 

The Chairman of a Union Panchayet is a public servant not removable 
from his office mthout the sanction of the Local Government even though 
the power to remove has been delegated by the Government to the Presi 
dent of the District Board The delegation of the power of removal means 
only that the Local Government itself performs that act through the n edi 
um of a particular officer (President of the District Board) as the channel 
through which it is done It is an ordinary case of gut faeti per alum 
faett perse — Sft Abdtl Kadtr v Et»p 1916 M W N 384 17 Cr L j' 
168 

1644 Acting in the discharge of official duty —These words have 
bhen substituted for the words as such Judge or public servaot occur 
nng in the old section and from a comparison of the old and the new sec 
tions it seems that the language of the present section has been made simp 
ler Under the Code of 1872 the language used m the section (466} was 
committed 10 his capacity of a public servant 1 c the section applied 
only to those acts which could have no special significance except as act 
done by a public servant — Imp v Lakshman 2 Bom 48: It appbed 
only to those offences committed by a public servant which were peculiar 
to his position as a public servant {per Pontifex J ) the section was inten 
ded to apply to those cases m which the offence charged was an offence 
which could be committed by a public servant only t e those cases in 
which the fact of his being a public servant was a necessary clement in the 
offence {per Field J ) — Sreemanta Challerjee (unreported case of the Cal 
cutta High Court 9 12 1881) cited m 26 Cal 852 at p 860 Under the 
Codes of 1882 and 189S the language of the section was as such Judge 
or public ser%ant and it indicated that the offence charged must involve 
as one of its elements that it was comimtted by a person filling that charac 
ter and therefore where a hlagistrate used insulting and defamatory Ian 
guage towards a pleader in the coarse of a trial no sanction was held to he 
necessary for the prosecution of the Magistrate as the position of bis being 
a Magistrate was not a necessary element in the offence 0/ defamation — 
Nando Lai Basak v MtUer 26 Cal 852 followed In Empress v Chulatn 
Kader Khan 13 C P L It 126 Where a Judge Or Magislrate or Pub ic 
ervant commits an oflence which could be committed by anybody ai d 
which entails consequences neither m the way of penalty nor anything 
else in the least different from what it would entail if committed by any 
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body els'*, sanction is not required under this section for his prosecution 
Therefoie, where the Chairman of a Union Panchajet was prosecuted 
for the offence of cnmmal breach of trust m respect of Union funds held 
that the offence was not one \\bich was committed by him in his capacity 
of a pnblic scri ant to necessitate a ptc% lous sanction under this section— 
InreShetkh Abdul Kadtr, 1916 M W N 384 17 Cr L J 168 "Where 
a Magistrate used abusive language towards another Magistrate while 
both of them were trjmg a case as members of a Bench, it was held that 
no sanction was necessary to prosecute the former because the offence 
was not committed as Moststrale ic , the fact of his being a Magistrate 
was not a necessary clement of the offence — Its re Uatlekar, 2 Bom L R 
1079 So also where the superintendent of the Gun Carnage Factory 
in iladras caused timber to be brought within the city of Madras without 
a license as required by section 341 of the Madras Vet 1 of 1884 (City of 
Madras Municipal Act) held that no sanction was necessary to prosecute 
him as the offence was not one which could be committed by a public ser- 
vant only, not did it inv olve as one of its elements that it had been commit 
ted by a public servant— «lfiinicip<i/ Comnnsstoners v Mapr Bell 25 Mad 
IS ^Vhere a Union Chairman white removing an obstruction to a public 
thoroughfare caused by the complainant used insultmg and abu ive langu 
age towards the latter, no sanction was held to be necessary for the pro- 
secution of the Chairman as it could not be said to be a part of the func- 
tions of a Union Chairman to uso abusive langu igc in a public street — 
I» re Abdul Hiihiritan 4 L \V 55O 17 Cr L J 4O’ A Magistrate of 
a Judicial officer who was holding a trial could not be said to be acting 
in a judicial capacity if he abused or defamed 1 witness or a legal practi- 
tioner appearing before him — Dtushnab Charan v Suhhomoy 25 C W N 
957 

These cases though correctly decided under the old Codes would be of 
no authority now as the language of the present section materially differs 
from the language of the old law Under the present section it will not 
be necessary to decide whether the fact of the accused being a Judge or 
a public servant was a necessary element 10 the offence or whether the 
offence was one which could not have been equally committed by a private 
person These mce questions would no longer arise and if it is found 
that the Judge, Magistrate or pubbe servant has committed an act at a 
time when he was doing an official duty this will be sufficient to attract 
the provisions of this section Inotherwords the Legislature has now given 
a greater protection to the ofliccrs concerned than it did under the old sec 
tion 

Where a village Magistrate uses his authority and position as a public 
serv ant to constrain a person to give a bribe sanction is necessary for his 
prosccuTiou— /'I le Aldii^ap ithi Natdii _VVui 2-i Where a Judge used 
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See also S B H C R 32 cited in Note 648 below But where the ordef 
granted sanction for an offence under sec 161 1 P C or any other section 
of the Code that may be found applicable with respect to the offence briefly 
described in the schedules hereto annexed it was held that the order was 
no delegation because the order granting sanction bad specified the acts 
committed by the accused and had also specified the offence and the sec 
tion of the I P C and it merely left it open to the Court to convict the 
accused under any other section jf in the opinion of the Court some other 
section of the I P C was more relevant than section lOi — Girdkan Lai 
V Emp , igri P R rr 

Sanction for abetment — ^\he^c a sanction has been granted to pro 
secute a pc son for a substantive offence no fresh sanction is necessary to 
prosecute him for abetting that offence when the conviction for abetment 
13 based on the same facts as those on which the charge for the substantiie 
offence is founded — ^30 Cal 905 

form of oancUoH — ^The Code does not prescribe any particular fonn 
of sanction under this section — In re Kalagava 27 Mad 54 A letter 
addressed to the Magistrate is a sufficient sanction—Ratanlal 32 , 30 Cal 
905 Non specification of the place in which and the occasion on which 
the offence was committed does not affect the validity of the sanction— 
In re Kalagceoa 27 Mad 34 The order granting anction need not specify 
the offence with the same precision as is necessary in a charge — 13 OWN 
X062 Thus where the Knlkarttt and the Patel of a village were charged 
with cheating in as much as they conspired to levy extra amounts of money 
from three persons who came to pay the land assessment and the sanction 
was given for prosecution for cheating or for such other offence with which 
It may be necessary to j cos<c ite (hem m connection with obtaining trtoocy 
from the ryots it was 1 cld that the sanction was not invalid for vague* 
ness in as much as it had sufficiently disignatcd the offence or offences 
which might be estabhshed in connection with obtaining money from ryots 
—Etnp V fladhav 43 Bom 147 20 Bom L R 607 20 Cr L J 71 

Smee the action of the sanctioning nuthonty is more of the nature of 
executive than of judicial action the saioction need not state any reasons 
—Cktnna Chendrayya v Subbarayudu (1923) M W N 77 24 Cf B 
J liQ 

notice to accused — A sanction under this section 13 not void for want 
of notice to the accused to show cause why it should not be given The 
giving of such opportunity is entirely at the discretion of the Government 
and the Criminal Court before which he is prosecuted is not an appellate 
authority o\ er the Gov crement in the matter of sanction— /« re Ixalagata, 
27 Mad 54 

Inquiry by Government before satschon — rhere is no provnsion of Jaw 
cmpowcriUo the Ooverumeut or an officer of tin. Government to hold u 
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judicial inquin in onlcr to ascortiin whether or not he ought to grant 
sanction under this section and anj inquiry which he mny hold for this 
purpose IS mereh a dcpirtmcnlal inquirj consequently no oath can be 
administered to ana person examined in course of such inquiry nor can 
an} person be prosecuted for giving false caidcnce therein — Q E v Ven- 
Isataratranva at Mad 223 

The Government granting sanction under sections 106 and 197 acts 
purely in its cxccutiac and not judicial capacitj and the sanction need 
not be based on legal evidence There is nothing m the significance of 
the word sanction to import a judicial element into the act of the cxecu* 
tive— 7 h re hahgaia '•7 Mad 5| 

647 Want of sanction — Tlie sanction required bj this section must 
be obtained before an} proceedings are taken rroceedmgs taken with 
out sanction are illegal and without jurisdiction — Emp v Bhimajt 4'’ 
Bom I?’ Q E \ Morion 9 Bom ••88 Even a sanction obtained sub 
sequently will not v alidate the proceedings — 9 Bom ••88 42 Bom 172 
MTiere no sanction has been granted by the Local Government the Magis 
trate cannot proceed with tlic case merely relying on a Covemment Re 
solution and }iclding to the wishes of the parties— rw/' v Shtmaji 4'* 
Bom 172 '•o Bom L R 89 19 Cr I J 34? But in an earlier Bom 
bay case it has been held that if no object on to the absence of sane on 
ii taken at the inquiry or trial the proceedings will not be neeessar ly invalid 
for want of sanction \Miere in a commitment witho it an} previous 
sanction having been obtained under tins section no object on was taken 
as to want of sanction at the preliminary inq iry the Sessions Judge 
can ID his discretion under sec 532 accept the commitment and proceed 
with the trial — Q E v Morton 9 Bom 288 But it is doubtful whether 
sec 532 contemplates absence of sanction 

6]8 Subsection (2) — Governments direction as to prosecution — 
The Local Government has power under this section to authorise some 
particular person to prefer charges against a public servant and when 
it has limited the manner in which the prosecution is to be launched the 
specification should be adhered to Thus where in the resolution sane 
tiomng the prosecution of a public servant for corrupt practices the Go 
vernment directed that a particular person should prefer the charges against 
the public servant the conviction on charges preferred by a person other 
than the one specified was illegal and the re ult would also be the same 
if the authorised person had delegated the function to some other person 
— Eeg V VtJtajafi SB II C R. 32 

Spectftcalion of Court — ^The power given b} sec 197 ( ) overrides 
the general rule contained in sec 177 that an offence shall be ordinarily 
tried by a Court within the local limits of whose jurisdiction it was commit 
ted MTiere the Local Government sanctioned the prosecution of a per 
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SOQ "who committed an offence in Upper Burma, and specified a Court 
in Low..r Burma for the trial of such person, it was held that the Court 
in Lower Burma was competent 'o take cognirance of the offence and was 
mong in holding that it had no power to receive the complaint — K E. 
V. Maung Ka, 4 L B H 265 This shows that the Local Government 
can specify any Court ir espective of local junsdiction 

^Vhere the Local Government sanctioned the prosecution of a Sub- 
Judge and specified the Sessions Court of Tellicherry as the Court which 
should try the offence and appointed Air Irvine as the officiating Sessi ns 
Judge, and subsequently by another order of Government Mr Irvine was 
appomted as the Additional Sessions Judge and he tned the case, it was 
held that the trial was not invalid, for though Sir Irvine was appomted 
as the Additional Sessions Judge still his appointment did not consti- 
tute an Additional Sessions Court His Court was still the Sessions Court 
of which he was an Additional Sessions Judge . and since an Additional 
Sessions Judge is competent to try those cases which the Local Govern- 
ment may direct and since Mr Irvine was directed by the Local Govern- 
ment to try the case when he was first appointed as officiating Sessions 
Judge, he was competent to try the case — Q L v Kunjan, i M L J 
397 

AAliere the Local Government has specified a particular Court, such 
specification will supersede all power oC transfer conferred on the High 
Court under sec 526 — Nando Lai \ MttUr 26 Cal ^52 (atp 862) See 
sub-section (7) of sec 

649 Revision —Under the old law, if an offence was committed 
by an Honorary Presidency Magistrate a sanction for his prosecution could 
be granted by the Chief Presidency Magistrate and the High Court had 
power under sec 15 of the Charter Act (though not under sec, 439 of this 
Code) to interfere with an order granting or refusing sanction under sec 
iQ-j —Nando Lai v. Hitter, 26 Cal 852 But under the present law, 
the power of granting or refnsmg sanction hes only with the Local Govern- 
ment, and the High Court will have no power to interfere even under the 
Charter Act 

Even under the old law, it was held m a Lahore case that the grant- 
ing of sanction being an executive rather than a judicial act, the High 
Qa/mA \,vL wi w.tftsfiese. unAfc. the. tL w 'Dv'J’.ciJi Jud^e 

granting sanction for the prosecution of a Sub-Judge — Ah Ilussatn Ehan 
V. Harcharan, 2 Lab 305 X922 P L R 35 23 Cr L. J. I13. 

198 No Court shall take cognizance of an offence falling 
Prosecution for breach under Chapter XIX or Chapter XXI of 
mahon*^*oV "offenc-s Indian Penal Code or under Sections 
againt marriage. 493 to 496 (both inclusive) of the same 
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Code, except upon a complaint made by some person aggneved 
by such offence 

Protided that uhcre the person so aggrieved is a woman who, 
according to the customs and tna/tners of the country, ought not 
io he compelled, to appear i« puUw, or where such person is under 
the age of eighteen years or IS an idiol or lunatic or is from sichness 
or infirmity unable to inahe a complaint, some other person may, 
with the leaie of the Court, make a complaint on hts or her behalf 
Chapter XIX (comprising sections 490 4g2)'>f the I P Cole relates to 
criminal breach of contracts of service Chapter \XI (comprising sections 
499.302) relates to Pefamation Sections 493 496 deal with offence^ 
relating to marriage 

Change — ^Tbe proviso has been added by section 51 of the Cnminal 
Procedure Code Amendment Act XVIll of 1923 

230 Necessity of complaint — \ Magistrate acts svithout jurisdic- 
tion if he takes cognizance of a charge of defamation s^ntbout complaint 
So where a postcard written by the accused to the complainant con 
taimng a defamator> matter was privately handed over by the Utter 
to the Magistrate nithout a compbmt held that the Magistrate acted 
without jurisdiction in staiting 1 cnmmnl prosecuti 11 tl croon — Abdulla 
V Clarke 1909 P M R 3 oCr L J T54 

Magistrate s potter la odd or otter charge — ^^Vhen a complaint presented 
to the Magistrate contained only charges under sections 35'* and 304 1 
r C but did not contain a ch^Tgc under section 300 I P C (defamation) 
but that charge was subsequently added by the Magistrate on statements 
made by the complainant it was held that the Magistrate could not add 
the charge of defamation or take cognizince of it as there was no formal 
complaint in respect of it such as is required by this section — Q E v Veohi 
Nandan 10 All 39 So aL>o the hfagistratc cannot alter a charge under 
section 501 I P C to one under section 300 I P C when there was no 
formal complaint by the person aggrieved in respect of the latter offence — 
Crott-H V Vma Shankar 1889 P R 18 

Bat a more liberal > lew has been taken in the cases noted below Thus 
m a Punjab case where a complaint was made to the ^fagistrate under 
sec 211 I P C that the accused had made a false charge against him 
(complainant) of poisoning his daughter in law with a snew to injure 
his reputation but the Magistrate treated the case as one under sec 500 
I P C and tried it so it was held that haaung regard to the substance 
of the complaint the Magistrate was competent to alter the complaint 
under sec att I P C to one under sec 500 I P C when in fact the com- 
plaint was preferred by the aggneved^person— //nr % Emp , 

/ 



5 6 THE CODE OF- CRIMINAL PROCEDURE. (CH \V 

son who committed an offence in Upper Burma, and specified a Court 
in Low..r Burma for the trial of sach person, it was held that the Court 
in Lower Burma was competent o take cognizance of the offence and was 
wrong in holding that it had no power to receive the complaint — K E 
V Maung Ka, 4 L B R 265 This shows that the Local Government 
can specify any Court ir espective of local jurisdiction 

Where the Local Government sanctioned the prosecution of a Sub 
Judge and specified the Sessions Court of Tellicherrj as the Court which 
should try the offence and appointed Mr Irvine as the officiating Sessi ns 
Judge, and subsequently b> another order 0/ Government Mr Irvine was 
appomted as the Additional Sessions Judge and he tned the case, it was 
held that the trial was not invalid, for though Mr Irvine was appomted 
as the Additional Sessions Judge still his appointment did not const! 
tute an Additional Sessions Court His Court was still the Sessions Court 
of which he was an Additional Sessions Judge and smee an Additional 
Sessions Judge is competent to try those cases which the Local Govern- 
ment may direct and since Mr Irvioe was directed by the Local Govern 
ment to try the case when he was first appointed as officiating Sessions 
Judge, he was competent to try the case — Q E \ Kunjan, i M L J 
397 

^Vhe^e the Local Government has specified a pirticular Court such 
spocifieatiOD will supersede all power of transfer conferred on the High 
Court under sec 526— Mui/rfo Laf v Mtucr z6 Cal 852 (atp 862) See 
sub section (7} of sec 326 

649 Revision —Under the old lam if an offence was committed 
by an Honorary Presidency Magistrate a sanction for his prosecution could 
be granted by the Chief Presidency Magistrate and the High Court had 
power under sec 15 of the Charter Act (though not under sec, 439 of this 
Code) to interfere with an order grantmg or refusmg sanction under sec 
197 — Nando Lai v. MtUer, 26 Cal 852 But under the present law, 
the power of grantmg or refusing sanction lies only with the Local Govern 
ment, and the High Court wiH have no power to interfere even under the 
Charter Act 

Even under the old law, it was held in a Lahore case that the grant- 
ing of sanction being an executive rather than a judicial act, the High 
Court had no power to interfere with the proceedings of a Bistnct Judge 
granting sanction for the prosecution of a Sub-Judge — Ah Hussavt Lhan 
V. Harcharan, 2 Lah 305 1922 P L R 35 23 Cr L J 113 

198 No Court shall fake cognizance of an offence falling 
Prosecution for breach Under Chapter XIX or Chapter XXI of 
the Man Peaal Code or under Sections 
sgaint marriage. ,{93 fo 496 (both inclusive) of the same 
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Code, except upon a complaint made by some person aggneved 
bj such offence 

Protidei that uhere the person so aggrieved is a woman who, 
according to the customs and manners of the country, ought not 
to he compelled to appear tn ptthlic or ithere such person is under 
the age of eighteen 3 ears or ts an idiot or lunatic or is from sickness 
or infirmity unalle to make a complaint some other person may, 
with the leaie of the Court make a complaint on his or her behalf 

Chapter \IX (comprising actions 490 492)01 tl e I P Coie relates to 
cnmmal breach of contracts of scrxice Chapter \.XI (corapnsing sections 
499-502] relates to Defamation Sections 493 496 deal %vith offence^ 
relatmg to mamage 

Change — The proviso has been added by section 51 of the Criminal 
Procedure Code Amendment Act XVIII of 19*3 

650 Necessity of complaint — \ Magistrate acts without junsdic* 
tion tf he tal.es cognizance of a charge of defamation without complaint 
So where a postcard ^vntten by the accused to the complainant con* 
taming a defamatory matter was privately handed over by the latter 
to the Magistrate without a complaint held that the Magistrate acted 
without jun diction in start ng -v CTiminnl pro«ecution thereon — Abdulla 
V Clarke 1909 P V R 3 9 Cr L J 154 

Magtslraie s poaer to add or alter eharge — When a compla nt presented 
to the Magistrate conta ned only charges under sections 33'* nnd 504 I 
P C but did not contain a charge under section 300 1 P C (defamation) 
but that charge was subsequently added by the Magistrate on statements 
made by the complainant it was held that the Magistrate could not add 
the charge of defamation or take cc^izancc of it as there was no formal 
complaint m respect of it snehas is required by this section — Q E v Deoh 
Nattdan 10 All 39 So also the Magistrate cannot alter a charge under 
section 501 I P C to one nnder section 300 I P C when there was no 
formal complaint by the person aggneved in respect of the latter offence— 
Crown V Uma Shankar 1889 P R 18 

But a more hberal view has been taken in the cases noted below Thus 
m a Punjab case where a complaint was made to the Magistrate under 
sec 211 I P C that the accused had made a false charge against him 
(complainant) of poisoning bis daughter in law with a view to injure 
Ills reputation but the Mag strate treated the case as one under sec 500 
I P C and tned it so it was held that havung regard to the substance 
of the complaint the Magistrate was competent to alter the complaint 
underscc axil P C to one under sec 500 I P C when m fact the com* 
plaint was preferred by the aggnevedtpersoa— A'lir Ashm v Emp 1534 
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P. R 2^ The principle is that a complaint need not state precisely the sec- 
tion of the Penal Code under which the accused shall be charged , it is 
enough if the cornplainant lays before the Magistrate the facts which if 
proved would warrant a commitment under any of the sections referred to 
Id this section — £mp v Ah, 25 All 209 Thus where the husband 
of a woman who had committed bigamy made a complaint to the Magis- 
trate alleging facts which seemed to constitute an offence under sec 49S 
I P C but in the subscq eit inquiry it appeared that an offence under 
see 494 I P C was committed, it was held that the Court could take 
cognizance of the offence under see 494 I P C without a fresh complaint 
formally preferred under that section — Luip v Ah, 2> All 209. lure 
Ujjala, i C L R 523 This section is clearly designed to prevent Magis- 
trates from inqumng on their own motion into a case connected with 
marriage unless the husband or other person authonsed moves them to 
do so, but when the case is once properly instituted before the Magistrate, 
he can proceed m respect of any other offence proved or against any othw 
person implicated — In re UjJala, j C L R 523 

Pouer of Appellats Court to alter charge —An appellate Court con 
under sec 423 alter a conviction under one section into one under another 
section and in doing so it is not bound by sucb restrictions as for instance, 
a complaint by the aggrieved person Thus, it can convert a coniictien 
under sec 182 I P C into one under sec 500 I P C notwithstanding 
that there was no complaint in respect of the latter offence by the aggnesed 
person as required by this section — Emp v Gi»r Naratn, 25 All 534 
dgi Abetment — A Magistrate taking cognizance of abetment of 
the offences mentioned in this section must be deemed to have taken cog 
nizance of the substantive offences and therefore a complaint by the 
aggrieved person is a condition precedent to the taking cognizance of the 

abetment— /i/wflfv Rw/i J8S8PR4 But the Allahabad High Court 

bolds that sec 198 does not apply to a charge of abetment of the offences 
mentioned therein Section 19^ provides in express terms that a complaint 
Js needed for a prosecution for the abetment of the offences mentioned 
therein or for an attempt to commit them No sucli provision is con 
tamed in sec 198, and it cannot therefore be said that th’ charge of 
abetment of the offences referred to therein is excluded from cognizance 
without a complaint by the person aggnesed b> such abetment — Mumr 
V K E, A I R 1926 All 189 24A L J 155 27 Cr L J loi 

652 Person aggrieved — Defamation — ^The qestion as to whether 
the complainant is the person 'aggnesed' by the offence alleged, mthin 
the meaning of this section is to be determined by the nature of the offence 
and the special circumstances of each case — 3 C L J 3*? In the case of • 
a mamed woman, ft was held in an earlier Punjab case that since under 
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sec. 499 1 P C the reputation to be harmed must be the reputation ol the 
Tery person co ceming whom the imputation is made, a husband could 
not be considered to ha\c been harmed in his reputation by a defamatory 
statement concerning his wife — D<nw<f a Emp 18S4 P R 22^ But tho 
other High Courts are of opinion that the reputation of the husband is so 
intimately connected with that of his wife that it would be unreasonable 
to hold that the defamation of lus wnfe (e g imputation of unchastity) 
would ordmanly be not as hurtful lo bis feelings as it is to those of his wife 
Therefore the husband is undoubtedly a person aggrieved by the defama- 
tion of his wife — Chtllnni\ 14 Mad 379 Cbotahls Naihabai 

23 Bom 131 (F B ) , Enp \ Lachman, 18S2 P R 20 , Anantha v K 
iT.ijM L J 234, Appanttav Akkanna 27 M L J 74O 26 Cr L J 
521 Giirdil Sittgh V CrOivn, 5 Lah 301 25 Cr L J 342 : Weir 231 

If. howeicr the husband « a lunatic and the woman is living in the house 
and under the protection of her father in law, any allegation against the 
daughter in-law seriously affects the reputation and status in society of the 
father in law, and he is a person aggrieved within the meaning of this 
section and is competent to institute a complaint— Dae«» Sardar v Balti 
DhaU.zC L J 38 (This i» now expressly provided by the recent amend 
ment) Where a Hindu lad3 is living with her fathir, brother or son. 
she la a member of that family and her reputation is bound up with the 
reputation of tho person m whose house and under whose charge she is 
living and any imputation as to her character will affect as much tho 
relative with whom she is living as herself Therefore the brother of a 
Hindu widow, vnth whom she has been living is an aggrieved person m 
respect of an imputation of unchastity made against the woman — Tkakur 
Das V. Adhar Chandra, 32 Cal 433 In A/asKria Dm v Jasamafh, 1893 
AWN 207, however, it has been held that the son is not an aggrieved 
person in respect of a defamation of his mother In a Bomba) case also 
It was hold that only the female herself, and not a male relative of hers 
could maKo a complaint for defamation under this section — Ratanlal 
327 But under the proviso newly added by the Vniendment Vet of 1923 
any friend or relative of the female will now be able to make the lomplamt 
with the leave of the Court 

W’here certain allegations made m a newspaper against A and certain 
others were true as regards A but untrue as regards the others, it was held 
that A was not the person aggrieved b> the pvibbcation oi the allegations — 
Su&rojii V hader RotHhen 1914 M W N 35 ’ >5 C' L J 337 

The complaint in respect ol defamation must be made b) the person 
aggrieved and cannot be preferred by his official superior Thus where 
a police officer has been defamed a complaint by his official superior on 
the ground that the good name of the police force has been attaci id, Cannot 
beentertained — Cn^nv Aing FiwP , 2bO C 44 23CrL J 641 VVTicri 

Cr 34 ^ / 
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a newspaper published staicments. »hicb were alleged to be dcfamator)', 
of specific acts of negligence on the part of the Health Officer and his 
subordinates, it was held that the President of the Municipality was not 
a person ^grieved within the meaning of this section merely ‘because he 
had a control over those officers, and that by the imputation made against 
Ins subordinates. Ins own conduct and administration had not been 
impugned — Beauehniip v Moore, 26 Mad 43 

The words 'person aggrieved’ in case of ilefamation must be treated 
as equnalent to "person injured." the object of the section being to limit 
the right of lomphunt to the person svho suffered injury. Therefore, the 
founder of a monastery is incapable of making a complaint m respect 0/ a 
defamatory statement affecting the moral character of a certain Pongyi 
who presided over the monastery — i Dur S R C17 

Death of comp!ai»anl im defamaliotl — ^The death of the complainant, 
during the course of the criminal proceedings for defamation, necessarily 
terminates those proceedings — Jsker Oas v K E 1908 p R 10 

Person aggrieved by bigamy — In the case of an offence of bigamy 
committed by the wife, the husband is the only person aggrieved by such 
offence, and he alone can make the complaint The father of the husband 
IS not the "person aggrieved” — 32 AU 78 . so also the brother of the hus- 
band is not the person aggnevcd—Emp V /iKhomw. 25 All 132, 10 Bom 
340, W<iH»m<i« V King Cmp , n O C 148 

Prior to the present amendment it was held that if the husband of the 
girl who committed bigamy was a minor, his mother was not competent 
to make a complaint os she was not the person aggrieved— re 5 eifieiis 
Judge, i Weir 231 it was also held that i( the husband was a lunatic, his 
brother could not make a complaint cn his behalf — 26 Cal 33d These 
two cases arc now rendered obsolete by the proviso newly added in 
this section. 


199. No Court shall take cognizance of an offence tinder 
P,o..cali.ntor.dul. <97 Or Section 498 of the Indian 

tery or enticing a Penal Code, except upon a complaint made 
married woman, husband of the woman, or in his 

absence, made wUh ih leaie of the Court by some person who 
had care of such woman on his behalf at the time when such 
offence was committed ; 

Provided that, where such htt%hand is under the age of eighteen 
years, or is an tdiot or Innatie, or is from sickness or infirmity 
unable to make a complaint, some other person may, ttilh the leave 
of the Court, male a complaint on his behalf. 
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Sec 497 I P C — \dnU<*n Section 49S — Enticing or taking away 
or detaining with cnnimol intent a married woman 

Change — ^The italicised i^ords have been added bj «:ec 5’ of the 
Criminal Procedure Code Amendment Act XVIII of ig''3 

Object of section —The restriction imposed m tins section (emponei 
ing onl> the husband or the guardian to make the complaint) is not to 
afford immunity or protection to the offender but to prevent a person 
unconnected with the woman from giving publicity to a matter wluch 
neither the husband nor the guardian is willing to agitate — In re Ralhiia 
Padniaeht 17 Cr L J 363 (Mad) 

653 Scope of section — The onlj offences referred to m this sec 
tion are offences under secs 497 and 49S I P C but a cha ge of house 
trespass wnth intent to commit aduKe j is not contemplated by this see 
tion and such an offence ma} be inquired into without complaint bj the 
husband of the woman concerned although a prosecution for the offence 
of adultery must be instituted by the husband alone — Anon^ mous i M eir 
531 Mhere the complainant charged the accused with house trespass 
with intent to commit theft but it appeared that he committed house 
tresspass with intent to commit adultery with the complainant s wife he 
could be convicted of the Utter offence although the complainant had not 
made a formal compla nt for that offence— P L v Kangla ^3 All 
82 Em V Dhaunlua Lodhi i9Cr L J 8Si So also where the accused 
admitted that he had entered the house at night for the purpose of carry 
ing on an intrigue with the complainant $ wife but the complainant refused 
to charge the accused with having entered the house with intent to commit 
the offence of adultery but founded his complaint solely on the entry hav mg 
been with intent to commit theft which was found to hr false it was held 
that the Magistrate t ad the power to convict the accused of house trespass 
with intent to commit adultery even though the husband refused to make 
that charge — Anonymous 5 M II C R App 5 i Weir 53-» But the 
Magistrate in this case dismissed the charge as the husband refused to la* 
that complaint 

But in another Allahabad case where the complainant charged the 
accused with house trespass with intent to commit theft but the accused 
stated t at he had gone there to have sexual intercourse viitb a woman 
and the accused was convicted for house trespass with intent to commit 
adultery held that the conviction was injudicious m the absence of a 
complaint by the husband of the woman — Finp \ Ilarcharan i 8'’6 A 
W' 'N 42 

654 Complaint —The complaint refcirwl to in this section means 
a complaint as defined in sec 4 (h) A Magistrate is not competent tot 
entertain a case under sec 49^ I P C on the report 0/ a foUee officer, '' 

/ 
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m the absence of a complaint by the husband or guardian of the woman 
alleged to ha%c been enticed aMaj by the accused — Bhanav Croun 1910 
P R 32 Information lodged by the complainant before the police is not 
a complaint sufficient to ■warrant a conviction under secs 497 and 49S 
I P C — Tara Prosad v Emp 30 Cal 910 Emp v Khushal Stngh 17 
C P L R 105 In re Ckxiamhara 2 Weir 235 Arumiiga \ Gangahat 
43 M L J jG4 23 Cr L J 59‘» But where on a charge under sec 36G 
I P C the Police took up the proceeding in which the husband appeared 
as a witness and he asl ed the Magistrate to drop the proceeding there 
under but said that he intended to prosecute the accused under sec 498 
I P C and to get him punished it was held that there was a complaint 
in as much os he made an allegation before the Magistrate that the offence 
should be inquired into — Bhatiani \ Emp 14 A L J -»33 8 All ”76 

17 Cr L J 7a 

If the husband brings a complaint of any other offence and from certsin 
statements in his deposition it appears that an offence mentiooed m th s 
section has been committed no coniiction for tlio latter offence can be 
sustained because the husband has not made a formal eomplainl of that 
offence Thus where the husband preferred against the accused a com 
plaint of rape on his wife but not of adultery and certain statements in 
his deposition disclosed an offence of adultery a conviction for tho latter 
offence was illegal n as mu U the husband had not preferred a formal com 
plaint of adultery even the circumstance of the husband appearing as a 
witness in the case could not be regarded as amounting to the mstitutioi of 
a fcomplamt for adultery Cup v halt 5 All 233 Cleinanv Lnp "9 Cal 
415 RalmaUtllci v Cmp 1883 P K 10 Similarlj vvhetc the accused 
was charged with offences under secs 3GO and 379 I P C but from state 
ments in the deposition of the husband of the woman concerned an offence 
under sec 498 I P C was made out and the Judge convicted him of that 
offence it was held that the conviction was illegal m the absence of a formal 
complaint by the husband in respect of that offence and the statements 
made by the husband in his deposition could not be said to be a complaint 
under see 4 (A) of this Code Cmp \ Imaukhan 14 Bom L R 14' 

1 3 Cr L J 287 Even the formal assent of the husband to a charge of 
adultery ad led at the end of bis deposition would not probably bea/omial 
compliance w ith this section — Q v iMcby Naram 24 \\ R 18 Where 
a 1 usband charged the accused persons with theft and theft only they 
could not be convicted of •vu offence under sec 498 I P C as there was 
no complaint prefitred by the husband under this set on in respect of tl e 
latter offence —Roda Smgh v Cro<im 1918 P B 2 19 Cr I J 300 

The complaint referred to in this section is a complaint of the specific 
offence mentioned 1 1 this ‘cction *ind not a compi int of any offence 
\Nheri. a person was chirgc I with kidnapping or with alxluction and the 
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Judge convicted the accused on the evidence of an offence under see 
4^3 I P C held that the conviction wts wrong as there was no specific 
complaint of an offence under see 498 I P Q—Dangtini ^sari v Eitp 
27 Mad 61 Mherc the accused charged only with the offence of 
kidnapping a minor girl and theft of jewels and there was no complaint 
that the accused s purpose was to hive ilhctt intercourse with the girl the 
Magistrate could not take cognizance of an offence under sec 498 1 P C 
— In re Arunackalam 45 M L J 543 So also where a complaint was 
made of an offence under sees 494 and 498 I P C the Magistrate had 
no jurisdiction to try the accused for an offence under sec 497 I P C — 
Q E V Sa'ya Ratanlal 531 Cmp \ Uadan iSSi A \\ \ 112 Stitii 
larly a Magistrate cannot convict a person of an offence under sec 498 
1 P C when the complaint was for an offence under sec 497 I P C — iz 
C \\ N ci\i V committing Magistrate cannot alter a charge o rape into 
one of adultery on the representation of the accused without any request 
on the part of the husband of the woman— v Ram Daksh 18S’ 
AWN 1O3 W here a charge of rape brought against the accused was 
found untrue I e/d that 10 the absence of a complaint by the husband the 
Court cannot on the same evidence take c^mzance of the offence of 
adultery— Wga Po v King Lvip U B R (191^) 4 ‘h Qr t 55 *4 
Cr L J 84 

Contra— Ratanlal 3S4 where it was held tl at the word complaint 
must bo taken as including not onlv a written complaint but also the ex 
aminatioD of the complainant at any rate prior to the issue of process 
there ore where the written complaint did not disclose an offence under 
sec 498 I P C but the complainants examination made out such an 
offence the Mag stiate had jurisdiction to try such offence \nd in Jatra 
Setkhv Reaecl 20 Cal 483 it was laid down that upon i complaint in res 
pect of an offence under section 366 I P C a conviction under jec 498 
I P C could stand even m the absence of a complaint by the husband 
if his evidence was such as to justify the conviction for the latter offence 
In a recent ease the Madras High Court is aUo of opinion that for the pur 
pos ofasc rt ining ihc complaint under this section the written complamt 
as well as the sworn statement miy be read tog ther — Inre Arm achalam 
45 M L J 543 24 Cr L J 837 

Similarly the Court cannot odd a charge of an offence referred to in 
this section without a formal complaint in respect of tha charge by the 
person specified W liere the accused was committed to the Sessions on 
charges under secs 363 and 3OO 1 P C and at the conclusion of the evi 
dence to establish these charges the Sessions Court added a charge under 
sec 49S I P C ^nd convicted the accused on all the three charges it was 
held that the procedure adopted by the Sessions Judge was not regular 
that the additional charge was prejudicial to the accused and that the 
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conviction under section 4jS I P C must be tt aside — Lmp v Isap 
Md , 31 Pom -18 

655 Who ean complain — The only person %vlio can prcler a com 
plamt of m offence referred to in this section is the husband of the woman 
The husband is entitle 1 to make the complaint c\ cn though the iinmage 
has been dissohed before the complaint if the offence was committed 
before the marriage was dissolved — Dhantta Singh v Croitn 1912 P " 
R 16 23 Cr L J 462 

In the absence of the husband the complaint may be made by any 
person having the care ol the woman Thus the mother of the husband 
who was in charge of the wife during the al sente of the husband is com 
petent to prefer a complaint of an offence under sec 498 I P C against 
the person who abducts the wife — Mai bub Ah v Ln p 24 Cr L J 780 
(Lali) \\herc at the time of the offence the wife was left under the care 
of her father the fact that the husband stands by will not prevent the fa 
thcr from preferring the complaint — Inrcltalhna ijCr L ] 363 ('fad ) 
If I*' Alauiv Lmp 5 Lali L J 183 33Cr L J 690 The absence must 
be from the place and therefore where the complaint was preferred by the 
nephew of the husband when the latter was bed ndden with paraljsis 
it was held that the Court could not take cognizance of the offence— 
Crown V Ttkiomal 3 S L R 13 But this ruling is no longer correct 
in view of the words sickness or infirmity occurring in the proviso newly 
added 

If tho husband bt a minor 1 c can be represented by another In a pro- 
section for aduUcr> Sec the froviso (Tlic contrary view tal cn m 2 
Weir 233 will no longer stand as good law) Thus if the husband is a 
minor the complaint may be lodged by the husband s father but if at 
the time of the offence the mioor husband was absent (• e not living with 
the waf<? under the same roof) ind the wife was living with her maternal 
uncle then the only person who could make the complaint was the mater 
nal uncle (as having charge of the woman on her husbands behalf) but 
not the husbands father— IPaffia > Lmp 23 Cr L J 613 (Lah) 

The husban I can even though he is a minor make the coniplamt 
an J there is nothing in law to prevent him from doing so — H alha v Lmp 
J3 Cr L J 613 (kah) Even tie proviso newly enacted will not debar 
the minor husband himself from lodging the complaint for the provaso 
IS merely an enabling provision 

63® Miscellaneous —Death of husband— effect —The law t iilj re 
quires that the prosecution on a charge of adu terj should be instituted 
by the liusband But it cannot be said that the death of the I usban I 
after mstitutiun of the | rusccution but before tnal necessarily puts an end 
to the prosecution although it is desirable tiiat the charge should be vi ith 
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dra^vn bj the prosecution on the death of the ng6ric\ed party — Aiiotiy 
inous 4 M H C R \pp 55 2 Wiir 235 Imp v Uur Mahomed i S 

L R 72 

^\he^e proceedings were dropped during the lifetime of the husband 
it IS not open to any person after the husbinds death to re\i%e the pro 
cecdings— /« le TtiihiiaM 16 Cr L J (66 (Mad) 

IVilhdrajial of case 6) Aiis&(iMd -~If the complainant ^^lthdIalvs the 
charge Icfore coinmilment to the Sessions the Court can discharge the 
accused but a withdrawal after commitment will not have such effect 
because a commitment once made by a competent Magistrate can be 
quashed only by the High Court and only on a point of law — 4 All i^o 

Acqutllal for icanl of proper toinplatnl — rresh complaint — Mhere 
the brother of the husband of the woman instituted a complaint undei 
see 49S I P C alleging that lie had authority from the husband to pre 
fer the complaint but after taking evidence the Magistrate held that the 
complainant had no authonty and acquitted the accused and subse 
qucntl} the husband himself instituted the complaint it was held that the 
preMQus acquittal was no bar to a fresh trial — Um ruddtn v Zmp 6 A 
L J .6. 31 Ml 317 Cmp V Ttkoram 17 Bom L I? 678 iG Cr L J 
Sj? 

199-A When tn any case /allmg tinder Section igiJ or Sec- 
tion 199 the person on whose behalf the com 

g?aidS"fo«mp”« “S' 

by person other than of eighteen years or ts a lunatic and ike 
p rson aggri person applying for Icaie has not been appoin- 

ted or declared by competent authonty to be the guardian of the 
person of the said minor or lunatic and the Court ts satisfied 
that there ts a guardian so appointed or declared notice shall be 
gtien to such guardian and the Court shall before granting the 
application, gne him a reasonaUe opportunity of objecting to the 
granting thereof 

This section has been added by see 33 of the Criminal Procedure Code 
Vmcndmsnt Act XA HI of 1923 

Me have added v new section 192 A in order to safeguard the rights 
of a legally appointed guardian — Report of He bdect Commxitee of 1916 
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CHAPTER XVf 
Or Co'MrLAiNT'; to Magistrate'? 

It \a most desirable that Mag stiates should follow the procedure which 
IS quite clearly laid down m this chapter dealing with complaints to Magis 
trates — Balai Lnl v Pa npah 2j C W N 127 

Mag strates should also be prompt m disposing of complaints under 
this chapter T 1 cy have no right wliatcvcr to keep compla nts instituted 
before them w thout passing orders for several months Such action is 
in the highest degree improper and shows want of proper understanding 
as to what their duties arc — Sah mllahv DirjJian 18 Cr L J 271 (All) 

200 [* * ♦] A Magislnte taking cogn zance of an offence 

on complaint shall at once examine the 
pUmant”*''”"''"'" comphmanl u(>on oath and tho snbstnncc 
of the examination shall be reduced to 
writing and sliall be signed by the complainant and also by the 
Magistrate « 

Provided as follows — 

(<i) when the complaint is made m writing nothing here 
in contained shall be deemed to require a Magistrate to examine 
the complainant be ore transferring the case under Section 192 
(rtrt) uhen the cotuplat it ts made tn writing nolhiag herein con 
tamed shall be deuned to require the examinalion of a complainant 
tn any case tn which Ihe compla nt has been made by a Conrl or by 
a public servant a ling or purporting to act xn ihe discharge of his 
official duties 

(ft) where the Jfagistntc is a Presidency Magistrate such 
examination may be on oath or not as the Magistrate in each 
case thinks fit and ich r the ciHiplittU is im'le :*i unit ig need 
not be reduced to wnting but the Magistrate mav if he thinks 
fit before tho matter of the complaint is brought before him 
require it to be reduced to writing, 

(c) when the ease Im been trinsfcrred under Section 192 
and the Magistrate so tronsfemng it has already examined the 
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complainant, the Magistnte to whom it is so transferred shall 
not be bound to re examine the complainant 

C'^ange — Tins section his been 'imcmlcd bv section 5 } of the Criminal 
Procedure Code Amendment Act XVII of 1923 The ivords subject 
to the provisions of section 476 which occurredat the very begmi ngofthe 
old section hive Ixci omitted nnd proviso (aa) has been newly added 
' We would add to this clause a provision that in the case of a complaint 
under sec 476 the examination of the complainant shall be dispensed 
with ” — Report of Ike Select ComHiitlee of 1916 

The words where the complaint is made in writing have been inserted 
ID proviso (b) bj the Criminal Proceduc Code Amendment Act II of 1926 
The reason has been thus stated — * present a Presidencv Magistrate 
need not rcc rd the substance of an examination even if the complaint 
is not in wnting It is desirable that where there is no complaint in writ 
ing the Magistrate should record the examination in wnting — SlaleMent 
of Objects and Reasons {CizcHe ot IndiA 1925 Part V p ■*14) 

657 Taking cognizance — \ Magistrate is bound to take cognizance 
of an offence oprn com lamt 9 c notes in d r sec 190 at p 171 ant ' ^ 
Magistrate is bound to receive a' complaints whether they be preferred 
orally or in wnting — Cal C R C 0 p S 

II a pardanashin lady makes a complaint to a Magistrate he is entitled 
to take cognizance of it but before lie takes cognizance he must be satis 
fled that it is her complaint It is comparatively unimportant Ijy wha 
means the complaint reaches the Magistrate if U is really her complaint 
^Kbhoyesitart v Ktshori Riolan 42 Cal 19 t8 C W N 1020 

658 Coiuplatnls — Sec notes under sec j (h) 

It is clear from tlie wording of sections zoo and .01 that a complaint 
need not be in writing — J R Das v Ring Cmp t Rang 549 

Presentation of eoniplatiil — Since the complainirt is to be examined 
* at once it follows therefore that ordinarily a complaint must be presen 
ted in person ^ complaint shall never lie accepted which is not signed 
by the complainant and is not preferred bv a person duly authorised to 
pref r that specific complaint Al>boysw>n\ Rtshort 4- Cal 19 isCrLJ 
348 The presentation of a complaint through a Mukhtar is illegal because 
the Magistrate can not at once examine the complain 11 1 — Ratanlal 625 
659 Examination of complainant — ^Thc object of rcqmnng the 
Magistrate to examine the complainant posMblv is that the facts constitu 
ting the offence may be asccrtamevl when in a written complaint they are 
not given— SiiftiiiHur v s C W N 357 22 Cr L J 455 

The object of the examination is urthcr to see whether there is a pr tna 
facte case against the accused an I to prevent the issue of process in easesy 
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Avhere the examination of the complainant would bhow that the complaint 
W1S false frivolous and \oxatious and intended merely to harass the accused 
— Girdlan Lai v Crojin ijii P R ti The object of the cximmation 
13 to find out whether there is any matter which calls for m%cstigation by 
a Criminal Court — Hat} Nalh v Itaja Itam lo A L J 79 13 Cr L J 
704 

The examination of the complainant is n 1 to be a mere form but an 
Intelligent inquiry into the subject matter of the complaint earned far 
enough to enable the ^IaglSt^ate to exercise his judgment as to whether 
there IS or there is not sufficient ground foi proceeding — Cal G It & 
C 0 p 9 

The law rcquirtb that the complainant shall be examined at once the 
Court cannot fix a future date lor the examination of the complainant 

\ Magistrate cannot refuse to take cognizance of an offence on receipt 
of a complaint but he is bound to examine the complainant— 13 Cal 33} 
Even in a ease in which a chaigc can in the first instance be hid before 
the Police the Magistrate is bound to examine the complainint if the 
Utter chooses to make a complaint — 14 \V U 3O Even if a Magistrate 
finds a complaint to be false and groundless he cannot icf sc to examine 
the compl inant — 3 N K P H C R 272 \llhough it is competent for 
him to dismiss the complaint still I c cannot dismiss it withou e\aniiiitng 
the complainant —yrtfrt/HifrfiM \ Md hlatil 1884 A W N 47 3 C 
^ 17 

Mode of exam «a/iyn — On \ csentation of n complaint the Magistrate 
shall examine the complainant on oath tl c substance of t at exxn ina 
tion must be reduced to writing and must be distinct from t e complaint 
Use f Mere calling upon I e coiiplaiiant to ittrst atl e c nilhint 
IS not a sufficient compliance With this section— iS Ml -21 If howeser 
the complaint is made iii writing nd is sufficiently dear it niaj frequently 
be a sufficient compliance if the Magistrate reads ' oscr to the complai 
nant and the conipliinant is on oith asked to subscribe to it — 0 Bom L 
R 66’ MrtAemefv tfoAomfrf '’bCi L J tioi (Sind) But if the writ 
ten complaint is obscure and xague the Ma, stratc would be bound to exa 
mine the complainant at suihcicnt length or the purpose of clearly aster 
lalning the allegations on which the complaint is made — C Bom L R f 6 

The substance of the examination of the complainant on oath si ould 
be read oxer to him (following the pnnciple underljing see 360) 
tl c accuracy of the record of the examination be xouchsifed j arti 
cularlj if It is to be used is a basis for a posMblc prosecution for perjur) 

111 future — Hlagirallii Hut \ Lmp 26 Cr L J 140! \ I K 19 6 Nag 

1 |i 

If the conijlamint i-, a la l> she iinj be exatniiicd bj 

tontiHissioit under btc 30J of the Code The terms of that section ire 
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verj wide llic) refer not only to in inquiry ind a trial but to any other 
proceeding That section authorises the examination of any ivitness and 
a complainant is certainly i iMtncss — Abkoy swan v Kishori Mol an 
42 Cal 19 CoHira iSjO P R jo whc c it is laid down that in the pre 
liminarj stage of a proceeding the complainant is not a witness but a mere 
complainant and cannot be examined by commission 

Signature of compl itiiaiil ll the c mplafnt is in writing it must be 
stgued by the comp aiiiant a compaint cannot be accepted if it is not 
signed b> him 42 Cal 19 Jit 11 \ Lmp i P L T 564 

\fter the complainant has belli examined and the substance of the 
examination lias been reduced to nriting b) the Magistrate such wriUag 
shall be signed b> the complainant Unless it is signed the Magistrate 
cannot taUe cognizance of the complaint— 3 U L R 67 Such is the 
Mtiating effect of want of signature that a coniiction on the alternative 
charges of making two statements one in the examination under this 
section of the accused as a complaniani and the o her in his examination 
subsequen I3 as a wi ness bo li the s a emen s contradicting each other 
IS bad i( the statement recorded under tl section decs not bear the signa 
turc of the complainant— Payee V Lmp OC W N S40 The examina 
tioa of the complainant being taken on oath and signed by him can bo used 
as a basis for i prosecution loriHrjury The evident object of getting the 
substance of the exanunac 1 < f the complainant s g red by him is to make 
use of It in esse of need, asag ii i>l the onplamant s subsequent deposition 
as a witness for startitg against him a prosecut 0 1 for pcijury on the 
g ou iJ that th i V statements contradict each other — Bhagiralhibai v 
Cmp .0 Ct L } 1401 \ I 11 1926 Nag 141 

660 Omission to examine — Effect — The examination of the com 
plainant is not a mere matter of formality and when a Magistrate dismisses 
a complaint without makiii, u li cvaminttion himself the omission is a 
material one and cannot be cured by sec 537 of the Code— Paiigu Korn 
V i.mp 1 P L T 346 Jn re Itamaiami 43 'I L J 710 Moot 
chand v Kessoomal S U K 200 U B R (19 o) 1st Qr 73 The 
cognizance of an offence by a Magistrate on complaint is not complete 
until the complainant has biin examined on oath — Pai\gu hoen \ Emp , 

1 P Lv T 34O A Magistrate cannot dismiss a coniplam without examio* 
ing the eompliinaiit — Lake v 5 <ih3 AS< 30 Cal 9.3 AnrhA v Emp 

. P L T X42 1 azlar Rahman \ tbidhar Ralainan 23 C \\ \ 392 
9C W N 19 ) 3C M N 17 i8»t AW N 47 8W R i’ NoinvesU 
gallon can be ordered under bee _o without examining the complainant— 
.oCr LJ 532 (Patna) Jitan \ Ln p iPLT O4 7 Cal 9.1 4CW N 
303 Ah Mul ammad v Crpun 191 I* R 2 (This is now expressly 
1 rovidcd in tl c proviso of see .o.J Noiroeess can be issued against the 
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accused unless and unti the Alagiitrate has examined the complainant — 
Abhoyeswart v hishort ^lokan 42 Cal 19 

But in several cases it has been held that the omission to examine the 
complainant on oath before issuing process is a mere irregularity and does 
not invalidate the conviction id the absence of any prejudice to the accused 
by reason of such irregularitj — Phagun Shahu v K B, i P L J 592. 
£mp V Heman Gope r P L T 349 i P L T 446 Bhairab v Emp , 
46 Cal 807 n Alad 443 DaUshar v Emp 37 All 628. Cop chand v 
Emp I Rang 517 15 Cr L J 649 Thus where the complainants 

made a complaint to the Poicc that the accused beat them causing gric 
vous hii t, but the po ice did not send up the case and the comp ainants 
applied to the Magistrate who sent for the police papers and summoned 
the accused without examining the complainants it was held that the irre- 
gularity did not vitiate the proceeding — Baieshar v Emp , 13 A L J 
840 37 All 62S The omission to examine the compamant under sec 
200 is a mere irrcgulantj and not an illegality The person prejudiced Id 
such an irregularity is the complainant and when the case ends m a co ) 
victioa he has no gneaaacc The accused cannot m general coinpUm of 
the irregulanty, as the omission to take a sworn statement from the lom 
plainant cannot prejudice the accused— Huiixiyam v PacJiainutfiu, 19 
L ^V 23 Cr L J 730 

d6: ComoUint by Court or public servant -—Under the new proviso 
(no) when a complaint is preferred by a Court or , ubhc servant, the ex- 
aminatioo of the complainant may be dispensed with Even before this 
amendment it was held m several cases that the omission to evanune 
the Court or the public servant did not vitiate the proceedings Thus 
where the complainant who was a ball I and who was resisted by tlu- 
accused in the execution of a civil process, was not examined but his rt 
port was brought on the record through the Nazir it was held that the fact 
of the complainant not bung examined would not justify tlie setting aside 
of tlie conviction because there were other witnesses who gave a full ac 
count of the matter — Mtisav Croan 8S L It 41 i^Cr L J 649 >Shcre, 
the complaint in writing and signed was preferred by a responsible public 
official and was accompanied with a sanction of the Local Government | 
for the prosecution of one of its scrvant 3 ,.it was hefd tliat the failure by the 
Magistrate to examine the compliinant on oath had not fn any way preju- 
diced the accused or caused a failure or miscarnagc of justice — Vtrdhar! 
Lai \ Crown 1911 P R 11 ra Cr L J 217 A\ here the Sub Inspcc- 
poctor preferred a complaint for the prosecution of a certain jicrson. and 
the Magistrate, without examining the complainant recordwl the evidence 
and convicted the person coitiplained against, fielJ that the omission to 
examine the complainant (*lab-Inspector) did not occasion a nuscirmgc 
of justice, the irrcsalmly being cuml by the provisions ol see 337 {a ) — 
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CAjragJi i?iw \ Croaw 4 Lab 359 25 Cr L J 123 Where the D strict 
Judge made a complaint to the D strict Magistrate by means of a letter 
and the Magistrate ordered a pol ce investigation without e\nminiiig the 
Distnct Judge on oath in support of 1 is statement in his letter it was held 
that the omission to examine was a mere irregularity curable by see 537 
(a) — In ft Apatuo 20 Bom L R loiS "O Cr L J 42 Under the pre 
sent law no qucstio 1 of irregularity would anse 

201 (i) If the complaint has been made m wnting to a 
Procedure by Magis- "Magistrate who is not competent to tihe 

trat» not competent cognuance of the case he shall return 
to take cognizance of 

the case the complaint for presentation to the pro 

per Court \v th an endorsement to that effect 

(?) If fh complain has not been made in wnting such 
Magistrate shall d rect the complainant to the proper Court 

202 ( 1 ) If the Chief Preiu 202 (i) Any Magistrate 

dency Magis on receipt oj a 

Postponement trate or an\ Postponement omplain of an 
of issue of pro ofssueofpro _ , , , 

cess other Presidency ess ojfencc oj iiMch 

Magistrate whom he ts an horisei 

the Local Go\ernment may to take cognx ante or ^hich 
from time to time authorize on has been rnnsjerr A 0 hi minder 
this behalf or any Magistrate See ton ig? may if he thinks 
of the first or second class fit for reasons to he recorded in 
13 not satisfied as to the truth wnting postpone the issue of 
of a complaint of an offence process for compelling the atten 
of which he is authonzed dance of the person complained 
to take cognizance he ma\ against and either inquire into 
when the complainant has been the case hims>elf or ifle ts a 
examined record lus reasons Ua^isfrofc other than a 
and may then postpone the Magistratu of tin. third class 
issue of process for compell direct an uiqiitry or inaestiga 
ing the attendance of the tion to be made by any Magis 
person complained against trate subordinate to him or by 
and either inquire into the a pohee officer or by such other 
case himself or direct a pre person • * * is he thinks fit 
Mous local investigation for the purpose of ascertaining 
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to he made by any officer 
subordinate to such Magis- 
trate or by a police-officer, or 
by such other person, not 
being a Jlagistrate or police 
officer, as he thinks fit, for 
the purpose of ascertaining 
the truth or falsehood of the 
complaint 

(2) If such investigation 
IS made by some person not 
being a Magistrate or a police 
officer, he shall exercise all 
the powers conferred by this 
Code on an officer in chaise 
of a police station except 
that he shall not hive power 
to arrest without warrant 


(3) Tins section applies 
also to the police in the towns 
of Calcutta and Bombiv 


the truth or falsehood of the 
complaint 

Prouded lhal, saie uhere 
ihe complaint has beta made 
by a Court, no such dir ciion 
shall be made unless ihe com 
plainan has been examined on 
oa h under ihe provisions of 
Sec ton 200 

(2) If any inquiry or in- 
vestigation under this section 
IS made by a person not 
being a Magistrate or a police 
officer, sucli person shall cx« 
erase all the powers conferred 
by this Code on an officer m 
charge of a police station, 
except that lie shall not 
have power to arrest without 
warrant 

{zA) 4 tiy Magistrate in- 
quiring tn/o a case under this 
section, may, if he thinks f, 
take evidence of witnesses on 
oath 

(3) This section applies 
also to the police in the tow ns 
of Calcutta and Bombay 


(Change — ^This section has been amended bj sec 55 of the Cnmfnal 
Proceilure Code Amendment Act NVITI of 1923 
The mam changes introduced ire the loUowing-— 

(1) Thirl class Magistrates hue been given power to maVe preli 
mmarj inquiries personal > (j) Xuthorit} to make 1 preliminary Inquiry 

has been gi%en in tasf in which the Migistrate thinks fit for reasons 
to be recorded m wTiting The only ground contemplated b> the ol I sec 
lion was if the Magistrate is not sstisfietl os to the truth of the com 
plaint' This is thought to l*e iindesirabl) narrow (3) The words in 
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quitr or inxestigation h3\e been substituted for the expression preMous 
local in\estigation and power is gisen to take esidence upon oath in the 
case of such a preliminarj inquiry (4) Presidencs Magistrates are ena 
bled to act under this section wnthout special authoiisition ~-^latenienl 
of Qijecls (tnd i?caso>i5 (1914) 


Or ithich h<ts bftn transferred to lim under section 19 — Me hase 

made a -.maH amendment in sec 202 (i) to coser cases which ha\e been 
transferred to a Magistrate under sec io» as well as cases of which he has 
taken cognitan c •i”self — Report of the ‘yeleci Com»>ii//ee of loifi This 
amendment super-icdcs the ruling in iS C W X 95 

The present proviso to subsection (1) has been siihstituted by the Cr 
P Code \mendmcnt \ct II of 1926 m placeof the old proviso which v as 
added bj the •Vraeodment ket of 19^3 and which ran thus — 


Prosided that no such direction shal he made — (a) unless the com 
plainant has been examined on oath under the prosisions of section 200 
or (6) where the complaint has been made 1>\ a Court under the pros Isions 
of this Code 

Thus this proviso laid dossn that s Magistrate receiving a complaint 
need not direct an inquiry or investigation if the complaint was made by 
a Court This has caused diTiculties in the case of a Court complaining 
1 nder se' 47^ of tne Coae Under that section the Court has onij 
re ord a finding that it i-, expedient that m inquiry should be made into 
an offence which appears to Ua\c been committed and it seems clear that 
CIS'S will aris* in which an inquiry or inse>tigation should be made before 
a person is put on Ins trial The di fculty was brought to light WlL» 
Bombay High Court and the I ocal Oosemment and the ntlirr Hifi 
Courts have nil agreed that some pronision is required’ This 
gi\es effect to this proposal — Statemertt ofObiecty and Reatonc 
of India, i9’5 Fart V p 214) 

The present proviso lays down by implication tint an inqcirr o* j- 
n estigntion may be directed m ann case including the case of z C/>c-* f ex- 
plaining under sec 476 but that in such a case the exammatio- f-'^Veex- 

plainant is not necessary before the inquiry or in\ esligatio- 


662 Scope and application of section — Tins /*. 

the procedure to be followed by a Magistrate upon Ulj 
an offence upon compiciiHl » r when he takes cogni*,— 

(n) and not when he takes cognizance upon a Poh' 
formation mentione<l m clauses {6) and (r) of sec i 
This section applies only to cases where there is a *• 
guishcd from a mere infonnattoH \ Magistrate a"*j' 




inormation cannot he said to I e ncting upon co*2pl2,-»_ « v * 

i33S I’ R 24 So aKo 3 Magistrate taking 
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a pohcs report cannot proceed ander this [section and cannot there 
fore refer the case to a subordinate Magistrate for local investigation — 
Abdulla V Emp , 40 Cal 854 , Imp \ Shoubaimal, 7 S L R 75 , Sarba 
Mahton v Emp 17 C W N 824 Ttlokt v Emp . 2 P L T, 220 22 Cr 
L J 735 

The old section applied only to those cases where the Magistrate was 
not satisfied as to the truth of a (.omplamt — 27 Cal 79S , 2 Wcir 241 , 
Narain v Emp i838 P R 24 Under the present section the Magis 
trate can direct inquiry on any ground Sec notes under ‘ Change” abose 

If the complainant is not spcahing from personal knowledge, a Magis 
trate taking cognizance would exercise a wise discretion in making the 
Inquiry under this section — SKAitmur v Moftzttddin, 25 C W N 357 

This section applies to a compliint of an offence A petition for main- 
tenance under Sec 488 is not a complaint of an offence . and therefore 
this section is inapplicable to proceedings in maintenance TJie Magis 
trate to whom a maintenance petition is preferred has no power to refer 
it to a Subordinate Magistrate for inquiry and report, but must inquire 
into it himself — 1005 P R 29 

663 Recording reasons — If the Magistrate on examining the com* 
plainant distrusts the statement of the complainant, he is bound to re* 
cord his reasons before directing a local investigation — Ueilat Lai v Pasu 
palt ai C W N 127 17 Cr L J 396 and failure to do so is not a mere 
irregularity but a grave illega’itj as the provisions of this section m this 
respect are imperative— 27 Ca’ 921 14 Cal t4i,40Ca' 41 Butin some 
cases it has been he'd that omission to record the reasons is at most an irre- 
gu anty which wi I be cured by section 537 of the Code un’ess it has occa- 
sioned a fai arc of justice — 2 Wcir 244 25 Mad 546. /ii re Arula, 10 
M L T 120 Madho v Rashtd Ahmed. 13 A L J 642 , 11 A L J 754 • 
i?i»H Saran v Md Jan hfian 2O Cr L J 1394 AIR 1926 Pat 34 • 
Jlalat V Pasupali, 2i C M N 127 

664 "Postpone the issue of process —The process shall ordinariy 
uauc after the examination of the compainant un'ess the Magistrate 
has reason to doubt the truth of the complaint, when only he is authorised 
to postpone the issue of process and order au inquiry or local invcstiga 
tioa — 27 Cal 79S 

The procedure prescribed by this section can be adopted when no 
process has been issued to compe* the attendance of the accused A 
3tagistratc who after issue of process directs an inquiry and report acts 
in contravention of the procedure prescribed bj law — 1896 A IV N 140 
Once a process has been issued against the accused the Magistrate cannot 
exercise bn option of boding a preliminary inquirj lie must proceed 
jw ith the trial— V Jumanshah. O b L K 83 13 Cr L J 749 * 
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A N 44 Thus i’’ is illegal to order a preliminary inquiry after the 
accused has been brought before the Court under a warrant— 21 W R 44 
Wten a Magistrate has accepted a complaint and issued process upon it 
and taaen evidence for the complainn t he or his successor cannot refer 
the case to the Police for inquiry and report — 9 Mad 282 \%here a sub 
ordinate Magistrate has taken cognizance of a case and has issued process 
the District Magistrate has no power to interfere and order an inquiry — 
27 Cal 79S, and it is doubtful whether he can make such order even after 
withdrawing the case to his own Court for trial — /f>ii On the other hand 
if a ilagistrate directs a local inquiry he cannot issue process before he 
receives the report of the inquiry — Krishna Bala v Nirodabala 41 C 
L J 170 AIR 1925 Cal 989 But where after the Magistrate had 
issued processes against two accused persons one of them appeared and laid 
a cross-complaint and then the Magistrate rescinded the order of issue 
o! process and sent forth the cases to a subordinate Magistrate for local 
inquiry and report held that the actioo of the Magistrate was right and 
proper— Eo/it A/oAan V Nant Lai 39C L J 329 25 Cr L J 464 

665 If the accused appears — This section speaks of postponement 
0 issue of process If however the accused appears of his own accord 
without a summons he is entitled to require that the complaint shall be 
proceeded with or dismissed If no csndence is offered against tho accused 
ho must be forma ly discharged— 26 Bom 55 

666 Inquiry — Under the old section the inquiry was to be conducted 
by the Magistrate himself who tried the case he could not direct the inquiry 
to be held by a subordinate Magistrate or a police officer These persons 
could only hold a local tmesligalton Sec 38 Cal^ 68 Cangadhar v 7f 
E 43 Cal 173 20C W N 63 Md Imamuddtn \ Debendra 18 C W N 
95 The present amendment now empowers these persons to hold an 
inquiry as well as an investigation See also AmrU JV/aA;i v /f E 46 
Cal 854 23 C W N 633 in which the order refernng the complaint to a 
subordinate Magistrate for inquiry and report was held to be legal 

The inquiry con emplatcd by this section does not i necessarily mean 
an inquiry by the Magistrate himself examining witnesses or holding in\es 
tigation into the case It is open to the Magistrate to investigate into 
the matter in order to ascertain the truth or falsity of the complaint in 
any way he thinks proper Where an investigation has been made bj the 
police and witnesses had been examined by the investigating police officer 
there is nothing in law to prevent the Magistrate from looking into the 
police papers for the purpose of ascertaining the truth or falsehood ol the 
complaint If upon looking into the police ri ers the Magistrate is satis 
tied that this Is not a fit case in which process shojld issue he can dismiss 
the complaint — Ramanand v Ah Ilassan AIR i9-'4 Pat 797 

Ce 35 
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Before the present amendment the only Magistrate who could make 
an inquiry under this section was the Magistrate tahng cognizance of the 
case a Magistrate to whom t» case was transferred could not hold an inquiry 
under sec 202 See Md Imantuddtn v Debendra i8C W N 95 Under 
the present amendment such Magistrate is empowered to hold the inquiry 
by reason of the addition of the words or which has been transferred 
to him under section ig-’ 

Under this section the Magistrate has the option of only one of two 
alternatives viz either to tngmre into the case himself or to direct a 
local mvesttgalton lie cannot have recourse to both the alternatives , and 
if he after partially inquiring into the case himself makes an order directing 
local investigation the procedure is irregular — Etnp v Dtirga Prosad 
20 A L J 355 44 All 550 -3 Cr L J 279 

The police inquiry contemplated by this section cannot take the place of 
such evidence as the complamqnt may desire to produce before an adjudica 
tion is made of his complaint Such inquiry can be ordered before evidence 
IS recorded to enable the Magistrate to determine how far the complamt 
was prtma facte well founded When the Magistrate decides to record 
the CMdence himself he should complete the inquiry and determine upon 
the esidence adtuced how far the complaint i« 1 orne o\it’—Ma}alii % 
Ram Sakai 22 O C 3’t The inquiry under this sectio 1 cannot tike 
the place of hemng tl c Magistrate who tikes cognisance of the case 
cannot refer the case under this section to 1 snbonliintc Magistrate for 
calling upon the acci sed to show cause against prosecution and for sub* 
nutting a report thereon — Bkairabv A E 46 Cal 807 23 C ^ 4^4 
29 C L J 318 

This section makes no provision lor the manner in which the esidence 
in an inquiry should be recorded The failure to take dosvn the deposition 
of the witnesses by the Magistrate in a case In which he had before him 
the final report of the police con'aining a detailed account of the statements 
of witnesses examined by the police and the ivitncsses repealed the same 
statements before him is not an error of law — Tilakdhart v Mtsrt 26 Cr 
L J 1346 AIR 1925 Pat 584 

Second inquiry — A Magistrate may hold an inquiry even after a local 
investigation has been made by a subordinate officer if he is dissatisfied 
with the result of such insestigation — ^38 Cal 68 But in Ram Prasad 
V Moll II A L J 734 it has been held that the Magistrate taking cog 
mzance cannot hold a further inquiry after the holding of a local insesti 
gation 

667 Local investigation — The object of the local insestigatlon >s to 
ascertain the truth or falselood of the complaint a local investigation 
was not intended by the Legislature to supersede a regular trial The 
object of this section is to prevent the Issue of process where there is some 
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initial ground for doubting the truth of the complaint and where on a 
local investigation there appears no evidence to support it Where it is 
found that there is some evidence in support of the complainant s charge 
the function of the oUcer making the local investigation is fulfilled Pro 
cess should then be issued and the truth or falsity of the evidence should 
be determined in a regular manner — U B R {1910) 1st Qr 73 

\ local mi'estigation can be ordered when there is a quarrel about 
boundanes or any matter of that kind Otherwise the Magistrate taking 
cognizance should make an inquiry himself — Doij v Paja Ram 

10 A L J 79 X3 Cr L J 70^ 

The words local in\estigation are not restricted to the in%estigation 
of the physical features only but they mean an inquiry into the truth or 
falsity of the allegations made in the complaint petition The word local 
IS used with a view to hold the investigation in the locality for the con 
venience of the parties and their witnesses and also it may in certain cases 
necessitate aa inspection of the place of occurrence but certainly it is not 
confined only to the inspection of the locality— U hhsA* v Enp, 

19 Cr L J 12$ (Pat) 

668 Who can investigate —If the offence 15 one triable only by a 
Court of Session the local investigation m ist be directed to some 
Magistrate who is competent to deal with a case triable by the Court of 
Session It should not be directed to a second class Magistrate — 4C\V 
\ 303 But see 6 C W N 295 w) ere it has been held that a Magistrate 
holding a local investigation under tl is section need not be competent 
to entertain the complaint which he is asked to investigate 

A local investigation can be directed to a subordnalc Magistrate and 
not to a superior Magistrate — Emp \ Dhifu Uossevi 39 Cal 1041 iS 
C M > 8S3 This section does not contemplate the s ibordination of 
a 1st class Magistrate to a District Magistrate Both are first class Magis 
trates and the latter cannot direct the investigation to be held by the for* 
mer — Aly Mokd v Ltnp 1912 P R 2 A Deputy Magistrate attached 
to the sub-dmsion is subordinate to the Sub Diiisional officer — Jl/iiKsii 
Miaii V Emp 19 Cr L J 126 (Pat) 

The investigation may be made by any p«r on subordinate to the Magis 
trate even though he be a tier / — 30 Cal / 

A Magistrate has no jurisdiction to order a local inquiry by a pleader 
m the nature of a commission in a civil case — Mol an h) ait \ Caizuddin 

18 C M N 399 

It is not a proper course to make indiscnmmate use of police agency 
for investigating complaints The object of law is to give persons who 
have been injured an access to justice mdependent of Pohee and it is im 
proper for the Magistrate when a Complaint is made to him to refer 
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complaint to a Police oTcer Such acouI5e^^ould foster abuses and defeat 
the purpose of the law — lure Jatikidas ti Bora i6r In petty cases of 
assault and the like the Police ought not to be dire ted to make inqmnes 
because id petty matters the Police are tinder a strong temptation of making 
money out of the complaint In such matters the proper course for the 
Afagistrate is to take action at once upon the complaint — 1894 P R 19 
Magistrates are cautioned against the indiscriminate use of Police agency 
for the purpose of ascertaining matters as to which a Magistrate is bound 
to form his own opinion upon evidence given in his presence This caution 
is specially needful in respect of all cases regarding offences not cognizabl 
by the Pobce — Cal C JR &• C O p 9 

If the complaint is made against a police oflicer it is improper for the 
Magistrate to call for a report from the police officer who is himself the 
accused person — 14 Cal 141 or from some other police o'^icer — 16S4 A W 
N 47 Mewa Lai v Ump 18 A L J 610 or even from a superior 
police officer or the Superintendent of Police—^ C W N i-’9 Shan a 

V Ra 18 A L J 731 In such cases the inquiry had better be held by the 

Magistrate himself — **0 Atad 387 Sha»a\ £ta Ahmad 18A L J 73* 
Mena Lai v Emp 18 A L J Oio 21 Cr L J 416 Mahadet V Ratn 
Sahai 22 O C 321 21 Cr L J 343 (All ) 

689 Proviso — Examination of complainant —Before directing a local 
investigation the complainant must be examined either by the Magis 
trate who rcccues tl c complaint or by some other Magistrate to wlom 
the case might have been transferred — In re Bat Kasht Ratanlal 36S 
Unless the complainant is duly examined an inquiry and report under this 
section cannot be called for and if made axe without jurisdiction and can 
not form the bssi" of any further action— 27 <Jal 921 4 C M N 305 
Jita» V Emp I P L T 564 20 Cr L J 532 (Pat) and the complai 
nant who was not examined cannot be prosecuted in respect of hi* com 
plaint (if it is false) which was dismissed on a report called for under tlis 
section — Aly Mohd v Emp igi-’ P R a 27 Cal 921 Ram Sartip ' 

A E 4 O C f’7 

Mhere after the complainant was examined by the Jfagistraie who 
took cogouance of the case a superior Magistrate transferred the case 
to lus own hlc and without reexamining the complainant and without 
recording an> reasons referred it to the police for inquiry and report it 
was held that the procedure was illegal and the fact tlmt the complainant 
was prcviouslj examined by the Magistrate who took cognizance was of 
no avail— 2 Meir 244 

670 Powers of the investigating officer — A Magistrate conduct 
ing a local investigation can exercise all the powers of a Magistrate inclu 
Jn ' the power t > aJ muter oith { ec the new subsection s \) ‘^nch a 
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proceeding is a judicial proceeding within the meaning of See 47C— i Cr 
L J iiS (Mad ) . and the in\cstigating Magistrate can direct the prosccu 
tion of the complainant nndersec 476 if the complaint turns out to be 
fake — Kanchans Batn Kttthun 36 Cal 72 Ceiilra — Rncfii Maday \ 
Em[' , 21 'I L J 793 12 Cr L J 323 whcic it waS held that a 

prelin'inarj investigation made bj a Magistrate under this section was 
not a judicial proceeding and thercfoie a person coaid not be piosceutcd 
for an oiicnee brought to the notice 0/ the Court dmwg such in csiigaticu 
This ruling is no longer correct 

The Magistrate bolding the laicstigitioR is not disqualified therebj 
from afterwards trjing the case, when there is nothing to indicate that he 
initiated or directed the proceedings or took anj personal interest in the 
matter of the coniplamt presented before him— 24 Cal 1C7 The fact 
that the investigating Magistrate expressed an opinion in submitting the 
report is no bar to his holding the trial — 4 C M N O04 But where a 
Magistrate took an active part in forwarding the police inquiiics end col- 
lecting evidence against the accused he 1$ disqualified from trjing the 
accused — 23 Cal 328 So also where a Magistatc during a local inves- 
tigation himself discovered the evidence of crime and collected or ascer- 
tained the evidence in support of it and thereafter directed recommen- 
ded or invited the institution of criminal proceedings it is undesirable 

that he should try the case-— BAop V A'eimob, 8 N L R i 

In a recent Patna case it has been held that if a Magistrate sends a 
cognizable case to the police to investigate under this section, the police 
oEcer making the investigation can arrest and send up a charge sheet 
The Magistrates order under this section docs not debar the lolce from 
exercising their general pevvers of arrest and investigation in regard to 
the same matter as formed the subject of the complaint It is possible 
to conceive of eases where although the Magistrate may distrust a com- 
plaint or delay in passing orders (i e postpone the issue of process and 
order an investigation under this section), the police would be fadmg in 
their duty if they did not arrest an offender agiinst whom a cognizable 
offence has been made out Much more so would this be the case vrhere 
the Magistrate after recording the complaint finds that a regular police 
investmation would be more suitable and intentionallj keeps the com- 
plaint pending m order that the police may exercise their powers of in- 
vestigation and arrest independently of the Magistrate ' — A'ing Evipetor 
V Bhota Bhasat. t Pat. 379 (3S2. 383) 

671. Position of the accused — A person complamed against does 
not become an ‘accused’ person or a ‘person again t whom any prote- d- 
ingshavc been instituted' until it ^has been decided to issue proce'S 
ligainst him under Chapter XVII , See 340. therefore, does not entitle'^ 
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him to be represented by a pleader during the prelunmary inquiry held 
under this section— Ckand v Mahomed Hantf 4 N R 8i 
Golap Jan v Bholanalh 38 Cal 85o (887) or during the proceeding when 
the Magistrate is considering the report of the local investigation ordered 
by turn — Balat Lai V Patupalt *1 C W K 127 17 Cr L J 396 If he 
chooses to attend the proceedings he may do so like any other member 
of the public but has no locus slandt as a party the purpose of the law 
being clearly to exclude him until suffcient ground for joining him has 
been made out by the complainant Therefore the Magistrate can refuse 
him permission to cross examine the complainant s witnesses — Shaihh 
Chand V Md Ilantf 4 N L It 81 See also CJandi Charan v Manin 
dra 27 C W N 196 A I It 1913 Cal 198 In a proceeding under this 
Section the Magistrate acts illegally in sending for the accused person and 
calling for a report from him as to the truth or falsity of a charge preferred 
against him — 5 P L J 61 14 Cal 141 A preliminary inquiry should 

not be held In the presence of the person complained against and he should 
not be allowed to cross examine the complainants witnesses— » W 
V Lmp 40 Cal 444 17 C ^\ N 290 i9Cr L J J27 4 P L 307 
Ulicn a Migistrate holds an inquirj under t] is section he should not 
hear 'trguments on behalf of the accused— £01:^00 v Anuar 26Cr L J 
305 A I It 19 5 Cal 576 Ce«/r<j— In Ram Bara.n v Mohd Jan 
2G Cr L J 1394 the I atna High Court did not object (0 the action 
of the hlagistratc in calling the accused to the inquiry and is Sheihh 
Aktiar\ Frame 12 Cr L J 207 (Cal ) it was held that the accused 
should be permitted to watch the proceedings and his pleader should be 
allowed to act as anucus eunae But this practice has been seicrely 
condemned in all the other cases cited above 

Statements made by the person complained against dunng an Inqu ry 
Under this section cannot lie regarded as having been recorded under sec 
164 or Sec 364 Such person does not stand in the position of an accused 
person dunng the inquiry and such statements cannot be admitted m 
evidence against him — 32 Cat 1085 

67* Evidence In the inquiry —The Magistrate conducting the pre- 
liminary inquiry need not confine himself to the evidence of the com 
plainaot alone but he may examine such witnesses as be thinks fit — 
Itatanlal 669 There is nothing in section 202 to prevent the investigating 
officer from making a full inquiry by obtaining information from the com 
plainant and hh witnesses and (be defendant and his witnesses if unj — 
33 Cal tiSe 

673 Submission of report —The officer who conducted the invest! 
gatiOD must submit the report of his investigation to the same Magistrate 
who had originally ordered him (0 iasxstfgate he is not authorised to 



55t 


Sec 2oj 3 tat cODt or cRiMiNAt procedure. 


submit It to another Magistrate for the purpose of dismissing the com 
plaint and declaring that no offence had in reality been committed— 
ThakurStngk\ Ktrpal, P L R 53 19 Cr L J 436 

674 Rerision — If an irregnlanty in procedure has not resulted in 
an> miscamage of justice, the High Court will not make an order which 
can result only in harassment and waste of public time In a case in which 
a perfunctory inquiry has been made by the Police and the report consi 
dered m a perfunctory manner by the Magistrate the High Court will 
interfere and insist on the provisions of this section being strictly enforced 
But where the inquiry has been carefully made and carefutl / considered, 
the High Court wall refuse to re open the matter — Sheonandan v Lwp- 
peror.^P L. V 114 jg Cr L J 163 


SOS The Magistrate be- 
Dismi.^ai of fore svhorn a 
Comilamt complaint IS 

made, or to whom it lias 
been transferred, may dismiss 
the complaint, if, after examm 
ing the complainant, and con* 
sidenng the result of the m* 
\estigation (if any) made under 
Section 203. there 1.9 in lus )udg* 
ment no sufficient ground for 
proceeding In such case he 
shall bnefly record his reasons 
for so doing 


203 The Magistrate before 
Dismusil of whom a com 
compU nt plaint IS made; 
or to whom it has 
been transferred, may dismiss 
the complaint if af er con$tier- 
ng fhe slaiement on oath ( 1 / any) 
of the complainant and the 
resul* of the investiga ton or 
inquiry ( 1 / any) under Sec ton 
202. there is m his judgment 
no sufTicient ground for pro- 
ceeding In such case he shall 
bnefly record his reasons for 
so doing 


This section has been amended by sec 5G of the Criminal Procedure 
Code Amendment Act XVIII of 1913 The word the mvestigatioa or 
inquiry (if any ) ha\eb«cn substituted recently bj the Cr P C Amend 
meat Act II of tg26, for the wo ds any m\estigation or inqiury occurring 
in the Amendment of 1923 See Note 677 below 

675 Dismissal of complaint — Whetc on a complaint made against 
several persons the Magistrate proceeded against only one of them and 
convicted him. but refused to issue proccssagamst the others AeW that the 
order of refusal was to all inteoU and purposes an order of dismissal of 
complaint against those persons under sec .03— CirisA CAandra s Emp , 
29 Cal 457 Hari Lai v Cmp . 20 Cr L J 835 (Pat ) W here ob a com- 
plaint bciug filed the Magistrate called for a police report, and subseque 



552 


'THE CODE OF CRUdlKAL EEOCtDOBE [CH. XVI 


OQ a consideration of that rejjort passed the order Enter mistake of law 
aad refused to issue processes held that the order must be regarded as ao 
order dismissing a complaint — SkatkSiddih\ Shaxk Chakun 27C W N 
45r 14 Cr L J 123 27 C L J 608 

An application under Sec 207 does not /all within the definition of 
a complaint and therefore sec 202 does not apply to it but every Magis 
trate has the inherent power of refu mg an application which he iinfls 
to be groundless and so if he ts satisfied after making an inquiry that the 
apprehension of a breach of the peace complained of docs not exist bo 
can refuse the appication under sec 107 without taking any e\idence 
which the applicant wanted to produce — Shamsvidm v Ram X>a>of 25 
Cr L J 89 AIR 2924 Lah 630 

Dismissal when can be node — This section gives very large powers 
to the Magistrate to dismiss a comptoiut without issuing a process at all 
against the accused persons but certain conditions are laid down in the 
chapter m which the section occurs and those condftfoos must be stnctly 
fulfilled m making an order under this section A Magistrate may dis 
miss a complaint (1) if upon the statment of the complainant reduced 
to wnting under sec 300 he finds that no offence has been committed 
(2) 1! he distrusts the statement made by the complainant (3) if he dis 
trusts that statement but his distrust not being strong enough to warrant 
him to act upon it he directs further inquiry as provided by sec 202 and 
after considenog the result of the investigation be finds there is no sof 
ficicnt ground for proceeding— ifaidyanarA v Muspretl 24 Cal 241 
re Caneth Naraiit 13 Dom 600 

There can be no dismissal of complaint under sec 203 after process 
has issued This section refers to cases falling wilhio Chapter XVl where 
there has been no issue of process Where the accused has been sum 
tnoned to answer 3 charge there is 1 proceeding within the meaning of 
Chapter 11 and the complaint cannot bo dismissed under sec S03 — Q 
L \ Dudhunbfiai Itatanlal 544 C\co aa order directing withdrawal of 
process issued against the accused will not amount to an order of dismissal 
of coropUmt — 22 C W N 08 

l\ho can dismiss conplatnl — ^The complaint can bo dismissed cither 
\rj Vr/tWs'g'.'dX'i.trn.h/it'Sjh.'i.'e^'a’ASiBKs.^sK wsV/Wa ViKg'&tsitotOWib/JBi- 
it was translerred for local iRiestigation The Pistnct Magistrate has no 
power to pass any order for dismissal of complaint unless he frst remoNcs 
the cisc to Ills own lijc — 6 C \\ X 843 When a case has been trans 
ferretl to a subordinate Afagistrale and is pending on liu file the pisfnct 
Magistralc has no jvucr to pass an order of dismissal cf complaint — 3 
C tv X 490 Unless be withdraws the case to his own flic the Pistrlet 
Magistrate Cannot pass any orders m the case and the only person who 
tan deal with the case ts the kubordhuto Magistrate— (? v Delihas it 



553 


Sec 203 ] Tilt CODE or c^mival procedure 

'V R 53 A complaint was ongtnally made before a Deputy Magistrate 
The Deputy Magistrate sent the case to the District Magistrate with a view 
to the Dt Alagistrate transferring it to another Court but the Dt Magis 
trate instead of transferring the evse to mother Court examined the record 
and came to the conclusion that the complaint was wholly without founda 
tion and so he dismissed it held that the District Magistrate was suffi 
ciently suzed of the case and the order passed by him was not without 
jurisdiction — G«indv Ram t>at 35 Cr L J 555 AIR i9-*4 All 666 

Duty of Magxstralc bf/ore dismissal — Before a Magistrate can dis 
miss a complaint he must according to the words of this section examine 
the complainant and consider the result of the investigation (i£ anj) made 
under sec 20"* In other words a Magistrate cannot dismiss a complaint 
without complying with the provisions of law as laid down in sections 200 
and 20- MTiere there was no previous local investigation ordered under 
sec ’oz nor any examination of the complainant as directed by sec 200, 
the Magistrate had no jurisdiction to dismiss the complaint under this 
sechon — 30 Cal 923 

If a Magistrate holds an inquiry under sec tO' he should not dismiss 
the complaint without giving the coroplainart an opportunity to adduce 
evidence in support of his case — Dr Sandya! \ hunjeswar :6 C W N 
143 It is improper for a Magistrate to dismiss a complaint while sitting 
in his private room and without giving the complainant or Ins pleader 
an opportunity of being heard— 10 C \V N toS6 

676 Examination of eompUinant — Ucfoic dismissing the comp amt 
the Magistrate is bound to examine the complainant Until ho has at 
least examined the complainant he is not m a position to exercise the 
discretionary po icr to issue process or to dismiss the complaint There 
fore an order dismissing the complaint without examining the complai 
nant is illegal — In re Hxngapfa 4S Bom 360 In re Caiicsh Saraitt 
13 Bom 590 Ratgasamtv Sabapaihy 4 M II C R 16 

MTien a deposition m the shape of a complaint is made orally or in 
wntmg and is sworn to the requirements of this section as regards exam 
ination of complainant arc fulfilled —9 All 666 Thakoor Das \ Bkagvan 
Das 4 Bom L R 609 But mcret> cross examining the complainant 
or taking the deposition of certain witnesses in the preliminary inquiry 
held under sec 159 is not a suflicicnt compliance with the requirements 
of this section — 30 Cal 923 

UTierc a Magistrate examined the complainant and oal> one of his 
witnesses and without examining the rest of the witnesses dismissed the 
complaint it was hcl I tint the entire evidence for the prosecution should 
have been received b> tl e Mxgistratc unless for some very strong 
he considered the evidence unncccssarj — Cokul Ckand \ Mak 
A L 3 431 14 Cr L J 412 
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In the case of a complaint of a senous offence like murder, (he 
dismissal of the case xnthout aQ> judicial examination of the complam 
ant or his witnesses is extremely lU^al — Fti.'ar Rahman s AMkar, 
-3 ,C N 392 20 Cr L J 173 29 C L J 50 

There is nothing in this «ection to shoi\ tha* the Magistrate must si 
once consider the complamt and ma\ not take time to consider (he com 
plaint petition and the examination on oath — Acafl t \ Jadii 19 Cr L 
J 2S (Patna) 

677 Inyestigation or inquiry (if any) — This section empov ers a 
Magistrate to dismiss the complaint uithout ans ms cstigation under 'cc 
202 if after examining the complainant he considers there is no snfficicnt 
ground for proceeding — A mean » Jadu Dhanuh 19 Cr L J 22S (Patna) 
The Amendment of 1923 contained the words anj mscstigationoricquirj 
and the words if anj were omitted This led to the Mew that an msesti 
gation or inquiry under «ec 202 was compulsory before dismissing a case 
under sec 203 Hence the recent amendment made in 1926 m which 
the words if any haic been restored The Calcutta High Court in "a 
recent decision (m the case of Srtih CAamfra Dose \ ^laian Lat 5ifrfmj) 
has held that under sec .03 an iniestigalton or 111 inquiry under <cc :o2 
IS necessary in all cases because the words if am haic been omitted 
from See 203 after the words miestigation or inquiry ho such change 
waa intended by the amendment made by Act WTIl of 1923 and the ptO’ 
posed addition u to make tbu matter clear *'-~StaUment of objects and Rea 
sons (Caiette of India, 19-3 Pa t\ p 215) Sec al®o i^wAAiram \ Jamu* 
na 6 F L T 727 .0 Cr L J 921 AIR Pat 70^ 

tNTierc an inicstigalion has been ordered under see 20. the Migistratc 
13 not bound after receipt ol the report of «uch iiii estigation to examine 
any witnesses or hold am inquiry before he di‘=inisscs the complaint It 
is suf&cient that he takes into coP'idemtion the result o' the ioscsUgation 
amicd at by the subordinate ofliccr — Munshi Mian \ Cnf 19 Cr L 
J 126 (Patna) 

678 Grounds of dismissal — \ complaint can be dismissed if the 
3Iagistrate thinks that there is not a sufficient ground for proceeding The 
expression ' «ufficient ground ' 10 this section points cxdusnely to the 
facts wtitchtbecomptamint brings to the Inowtcdgc ol the Magistrate wri 
to their establishing a /vifflu/drfr case against the accused lncxrrcu>ng 
hts dKreUonary jxiwer of summary dismissal of complaint the 5tagis- 
trate should not allow himself to be influenced by considerations altogctbcr 
apart from the fa'^ts adduced by the complainant in suj’port of the charge 
cor by a consideration of the motiveby which the complainant is actuated 
\\*hat be has to consider is whether thcic w a a Jacu cMjence of a cii 
misal offence winch in his yudgnicut calls ujoii the alleged offender to 
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answer — InreGanesh 13 Bom 590 The decision whether there is suf 
ficient ground must be reached by the exercise of dis retion based upon 
judicial considerations That the Magistrate co sidered the probable 
result of the proceeding undesirable or the motives and conduct of the 
complainant discreditable are not relevant considerations — Caiiga v 
Samarapaihi 38 Mad 51s In the absence of any finding that the com 
plaint was false or unsustainable on the evidence likely to be available the 
passing of an order of dismissal under this section constitutes an irregularity 
with which the High Court can interfere in revision— Caitga Reddt v Sa 
marapalht 38 Mad Jia 25 A 1 L J 510 14 Cr L J 633 

The reasons for dismissing a complaint should be based on inference 
of facts arising from or disclosed by (i) the complaint (-♦) the examina 
tion of the complainant and (j) the investigation if anj made under 
Sec 202 This provides a wide field Anything outside it is extra judicial 
and must be discarded— \ Motilal 9 Bom L R 742 


A Magistrate ought to dismiss a complaint where the subordinate 
Magistrate to whom the case was mvdc over for inquiry md report under 
sec 2D. held an elaborate inquiry examined a number of witnesses and 
submitted 3 report that there was no case against the accused In sucJi 
a rase the trying Magistrate acts wrongly in disregarding the report and 
ordenng isfue of summons igainst the attused— /I v Lmptror, 

40 Cal 854 (857) 

What are Ml proper sroniids of dismissal — If the illegitions contain'd 
in the complaint disclose a crimnnl offence a Magistrate sloulj o/ 
dismiss the complaint simply because tli* case is one in whWi a mil 
remedy is obtainable — AorAnf Singh \ Toolshec 10 M R 40 c/^-v 

plaint cannot be disnmvcd on the ground that the entertaj-r*-!* 
the complaint would encourage hundreds of suili conpfeicU 
would stir up old religious feelings of xnomo»ity bctweei tL» 
and Mussalmans — Q L \ Ram CAaixfra Ratanlal 5C2 or os lj> gr ^ 
that a more responsible person ought to have preferred tt» </•=- r-t 
Boodhoov Bam Dayal 18 M R 55 or on theground that 
IS a man of low caste and the alleged offence is theft ©f a , 

merely a harm under Sec 95 I P C rather than an off'uire^y V y , 

or on the ground that the complainant is actuated by a t e. 1 1. 

and that the alleged offence was committed si\ jearv , .v 

act of the accused was held cnminnl a large part of IV ^ 

go to jail — 0 L V Va>y» Ratanlal jjo or on tl]»-yr 
plainant had no personal knowledge ol the facts aL’er*-' , _ _ _ 

In re Kankuchand Ratanlal 669 or on the ground t. 
plained against has been exonerated in a jU’evs!>'.. * 

into the facts alleged in the com^J-unt — 1887 V y 
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679 Recording reasons • — The Magistrate is bound to record his 
reasons lor dismissing the complaint, fox if that is not done, it l^ould be 
impossible for the High Court to consider whether the discretion icstcd 
in the Magistrate under this section has been properly exernsed or not — 
Daidyanaihv Muspratt 14 Cal 141 , 2 P L T 142, Ilarmndanv Alul, 
26 Cr L J 1502 (Pat ) An order of a Magistrate dismissing a comflamt 
under this section without recording any reasons for dismissal but merclj 
stating that he agrees with the police report, is improper and will be set 
aside — Ahmed V Ameena 7 M 1 , T 17^ if Cr L J 331 

The words in this section arc he shall record therefore failure to 
record reasons is a direct disobedience of law and not a mere irrcgulantj 
—Mamruddtn V Abdul liauf 40 Cal 41 Contra — 5M L. 1 79 where 
such failure was held to be a mere irregularity but in this case the omission 
was supplied by a stitcnicnt under See 441 

680 Effect of dismissal dismissal of a complaint after hearing 
the complainant and after considering the result of an investigation or 
dered under see 202 amounts to a legal determination of the complaint, 
and the complainant can be prosecuted lor making a false charge under 
fiec 2XZ I P C'^C W X 295 Until a complaint 1$ dismissed under 
this section or is otherwise disposed of, no proceedings can be taken under 
Ecc 211 I P C against the complainant— 3 C ^ 738, followed in 4 
C L J 88 here a complaint has been illegally dismissed (eg mtbout 
exam ning the i omplainant), the complainant cannot be pros* cuted under 
see 182 or 212 1 P C fu bringing a false charge— /n re Nivgappa, 48 
Bora 360 2O Bom L It 1S3 27 Cal 921 , Aly Jilohd s Ct»p 19*3 
P. It 2, llaei Sarup \ A L 4O C 127 

\then a complaint Ins been dismissed under this 'cclion, before the 
issue of process to the accused no compensation to the accused (bee 250) 
can be aw aided — Atamy Mir Abdulla. It 14 , IfnrpAul v Mbb*«, 
190O P R 3 It can be awarded only when the accused being summoned 
to attend Court is discharged or acquitted, and the complaint 11 found 
to be fniolous or \cxatious — liar Phut \ Manhu, 1906 P It 3 

So also, no suit for malicious prosecution will lie against the complain* 
ant, when the complaint is dismissed under this section — 23 M X>. J >• 

68r, Power to rehear complaint or hear fresh complaint — \ dismissal 
under this section Is a dismissal without a trial, U is therclorc oi>en to 
a Magistrate to rehear a complaint which he has dismissed under see so} 
or to hear a fresh complaint, though the order of dismissal has not been 
act aside by a higher Court— Amp \ Chtnna f\atiappa, 29 Mad 126 
(T. B ) , 5 wWjrr<f(fi V A'amnf, tb Cr !«. J 814 (Mad ) , (? L v Dolegmnd, 
2S Cal. 211 . 9 All 83 . 3O Cal 413 , .t/aAWiiinti v llassan Ah.sH L R 
iS, Cmp V Afjjrr. 36 .Ml 33, 3A L J 137. 29 Ml 7, Jai hlih(" 
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\ Kolld I Cr L J 370 (Ml) JO®’ P R 9 « 9 ii P R lo (overruling 
1694 P R 33) h E \ Nga Pu 2 L B R 27 (E B ) {Contra — Kamal 
chandra \ Gour Chand 4 Cal 286 -3 Cal 983 18 Mad 255 Vvhere 

a (resh complaint was held to be barred) \n Jastia \ Enp 2J A L 
315 It has been held that the Magistrate cannot reopen the same case 
but there is no bar to the entertainment ol 1 second complaint on the same 
facts 

Where a first complaint has been dismissed under sec •’59 it is not a 
sufficient ground for refusing to entertain a second complaint and dismiss 
ing It again under sec '•03 — Butchandx Chandootna! 8S L R 196 

WTien a Iklagistrate has dismissed a complaint his successor or any other 
Magistrate can entertain a fresh complaint on the same facts — 36 All 129 
Rijoo V A r 2 P L J 34 iBCr L J 296 Sheogovtnd v Emp iP 
L T •■93 In re Mahadev 27 Bom L R ss"* 26 Cr L J 991 (But in 
22 All 106 it has been held that a Magistrate of co ordinate authority 
cannot entertain a fresh complaint <"t <he same facts or re open the old 
complaint as il it •oere an appeal n* matter of itvisicm In 2 C W H 
ago it IS laid down that a complaint once dismissed by a Magistrate can 
not be revived by his successor 10 office) 

But although a prev lous order dismissing the complaint or discharging 
the accused is no bar to the institution of a fresh case against the same 
accused still a new complaint on svmc facts si ould not Le ent rfnmed 
unless new facts which co 11 not with reasonable dil gence have been 
brought forward m the previous proceedings would be adduced or unless 
there was some manifest error or manifest miscamagc of justice m the pre 
vious proceedings — U Shue\ Ma Setti 26 Cr L J 284 AIR 1925 
Rang 114 M* Tka Ktttv Nga E Tha (1904) U B R I 19 

682 Further inquiry — Where a comi^amt has been dismissed under 
this section the High Court or Sessions Judge may direct further inquiry 
See Sec 436 Where a further inquiry having been ordered under sec 
the Magistrate after taking some evidence again dismissed the complaint 
under sec 203 and the Sessions Judge being moved viasof opinion that 
the Alagist ate could not dismiss the complaint under sec •’03 for the 
second time but was bound to issue process against the accused held that 
the Sessions Judges view was wrong and the second order of dismissal 
by the Magistrate was perfectly legal — Nxharan Chat dra v Sital Chandra 
25 C W N 31" But sec ii C W V 316 

It lias been held in some Calcutta cases that if an order of di smissal 
ol complaint Cpt discliaige of accused is passed by a Presidency hlagistrate. 
the High Court has no power to direct further inquiry under any of the 
provisions ol this Code Sec 36 does not apply to orders of d 
discharge passed by a Presidency Magistrate sec 439 confers on a 
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Court all the powers of an Vppellnte Court under see j-’j but that section 
does not cn-ible a Court of Appeal to direct that further inquiry be made 
into a cssc in which an order of <#»*»»• Jjal or Jtscharge may ha\e been passed 
but It confers a power to direct further inquiry onl> in respect of a case 
of an appeal from an order of arjuiltol Hence it follow? that the High 
Court cannot order further inquiry under this Code after discharge or dis 
missal of complaint b\ a I'reMileuc) Magistrate but the High Court 
can do so onlj under sec i^ of the Charter Act \nd its powers of inter 
fcrence under the Charter \ctarc\cr> imitcd It cannot interfere on the 
ground of an> error of law but onl> on a ground affecting jurisdiction 
i e where the subordinate Court refttsedortadidtocacrclse jurisdiction or 
erred in the cxtrcue of Its )uns<liction — CAiif(\5f<afrt s liattndfa, Cal 
126(139) Debt Dux \ JUmdi dj Cal 1282 Kedar Aa/A \ JiAe/rawa/A 
6 C L J 705 But in seseral other cases it has been laid down that secs 
435 and 439 of fAn Code confer upon the lligh Court the power of sending 
for the records of Hieaidency Magialr es and of reicrsing the onler of th* 
Magistrates and or cring a further inquiry m the ca«c of dismissal of com 
plaint or discharge of accused — CoUtllt \ hnshio hisfiore aO Cal 74^ 
IlunrAn AnM a Item Mndlab .^Cal 65.(1 B) Malik Pralapy hkail 
Makomil 3f Cal 994 and the High Court can direct further inqu'Oi 
there arc good reasons for doing so oUhough no question of jurisdiction 
arisen ui the case— 36 Cat W4 

683 Death of eompUinant— Effect —As there la no abatement of 
a criminal case on the death o the complainant a resh complaint on 
the same facts need not be made but the old comDlauit must be treated 
as pending and proceeded with to its disposal— 7 n re J?m»i(7snmirr, id Cr 
L J 713 (Mad) 


chapter xvn 

Of the COMMEhCEMEST OF PROCEEDINGS BEFORE 
Magistrates 

204 (i) If m the opinion of a Magistrate taking cogni- 

zance of iMi offence there is suftaent ground 
Issue oi process eduig, and the ca*^ appears to he 

one in wluch, according to th® fourth column of the second sche- 
dule, a summons ‘should issue in the first instance, he shall issue 
his summons for the attendance of the accused If the case 
appears to be one which, accofduig to that col^i^n, a warrant 
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«liould i««ue in the first instance, he may issue a warrant, or, if 
he thinhs fit, a summons, for causing the accused to be brought 
or to appear at a certain time before such Magistrate or (if he 
has not jurisdiction himself) some other Magistrate hanng juns* 
diction 

{2) Nothing in this section shall be deemed to affect the 
pro\n«ions of Section 90 

(3) \\Tien by any law for the time being in force any process- 
fees or other fees are payable, no process shall be issued until 
the fees are paid, and if such fees are not paid \ntliin a reason- 
able time, the Magistrate may dismiss the coijiplaint 

685 Magistrate taking eogniiance — ttherc a Joint Magistrate who 
took cognuance of a case made o\cr the case to a Deputy Magistrate for 
disposal the former ceased to ha^e aii> control over the case The case 
ha«ng been transferreil to the Deputy Magistrate that officer alone had 
jurisdiction to deal with m ipplicition for summons until the case was 
withdrawn from hi5> co5ntrmcc Therefore if he refused to Nsue process 
-is unncccssar\ lh< Joint Magistrate had no jiin diction to order for its 

ijaU I al \ Inf' I 7*1 r««i /M»i <11/ \ hii»l> 10 C \\ 

N Tosr 

Offeree — Process can issue onl) (or an offence already committed 
It i» not competent for the Magistrate to issue process in anticipation of 
an offence Such a case is for the interference of the Police and not of the 
Magistrate — Ratanlal 90 

A neglect to maintain a wife h not an offence therefore an applica 
tion for maintenance under sec 488 should not be dismissed under sub- 
section (3) of this section owing to the applicant’s failure to comply with 
an order for the pa>ment of process fees — 16 Mad -34 

686 Sufficient ground — The only condition requisite for the issue 
of process is that the complainant s deposition must show some sufficient 
ground for proceeding Unless the Magistrate is satisfied that there is 
sufficient ground for proceeding with the complaint or sufficient material 
to justify the issue of process he should not issue process— /ogesA v Abdul 

18 Cr L J 626 (Cal) IVbere the complainant who instituted the prose- 
cution had no personal knowledge of the allegations made in the complaint, 
the Magistrate should Satisfy himself upon proper materials that a case 
had been made out for the issue of process — Thakur Prosad v Emp , 10 
C NV N 1090 Chamroo \ Emp xi C M V 170 

In exercising the discretion under thi-* section as to whether a 
should issue, the Magistrate must be guided by his own independent j 
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mcnt and not by the judgment of others « j an expression of opinion 
by the Police — 4 M II C R i6s 

687 Issue of process — Ptocecdings arc said to commence under 
this chiptcr when processes arc issued against the accused , after the issue 
of process a complaint cannot be dismissed under sec 203 — Ratanlal 544 
See Note C75 under sec 203 

If the Magistrate issues a warrant m a case m which he ought to ha\c 
isMied a summons the error of the Magistrate js not a ground for question 
ing the proceedings — i \\ R 16 Under such circumstances the Magis 
trato can cancel the warrant and issue summons instead — 1 S L R 69 
Crown V Zah hhan 7 S I R 40 14 Cr L J 004 

An order directing issue of process is not a judgment within the meaning 
of sec 36g and therefore a Magistrate making the order of issue of 
process can rescind* the order on suflicicnt grounds — Laltl Mohan v 
Wain L7I 27 C W N 631 AIR 1923 Cal CC2 

IPA<« unnecessary —process is unnecessary when the accused solun 
tardy appears to answer the charge against him— Ratanlal 8 \Vhere 
the complamirt has taken process against some of the accused the others 
are entitled to appear and insist that the complaint against them sha 
be proceeded with or dismissed — ’6 Bom 55' 

liefusal to tssiie f routs — here the Police report is true and th 
Magistrate has d reeled the case t> Ik entertsl as such lie cannot refus 
to i«8ue process simply because there is no chance of conviction and n 
useful purpose would be scried by an inquir} the complainant is entitle 
to a process against ttc accused and for the attendance of his witncsses- 
29 Cal 410 In an inquiry before the Magistrate in a Sessions case 
the evidence for the piosccution discloses a pnnia facie case against th 
accused and the evidence stands unrebutted the Magistrate cannot di 
charge the accused simply because the evidence appears to be improbabli 
In doing so the Magistrate is really trying the case instead of merely con 
sidcring whether there are sufficient grounds for commitment — 1904 A M 
N 5 

So also when from the examination of the complainant it appears tha 
there is reason for the issue of process against alt the accused the MaE’® 
trate exercises a wrong discretion m issuing process against some of the 
accused and in refusing to issue process against the others He must 
issue process against z\\—Btshan Dayal v Ched% Khan 4 C W N 5®° 
But where two counter complainants preferred complaints before a 
Magistrate and he issued process in tne case and postponed the issue of 
process in the counter case until after the disposal of the first case 
that the action of the Magistrate was not illegal — Lalji x Naurangs 24 
Cr L J 120 3 P L T 764 AIR 1922 Pat 5i8 
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688 Sub sec {3) — Process fee — An ^plication for maintenance 
under sec 488 cannot be dismissed for default to paj process fees See 
16 Mad J34 cited in >»otc 68^ abo\e 

If the case is (idjourntd the witnesses should be told to appear on the 
idjoumed date and the partj should not be required to repeatedly summon 
his witnesses on pajment of fresh process fees t dismi's il of complaint 
on failure to pay such fees in such a case is not proper — tiahnakx tid \ 
\aital Oirtiirf igi-* PI pro 13 Cr L J 176 


205 (i) W’henever a Magistrate issues a summons, he 

Mag.slrat, d... ■'■spfl'ss 

pense with personal with the personal attendance of the 
attendance of accused , , . , . 

accused and permit him to appear hy 

Ins pleader 


(2) But the Magistrate mquinng into or trying the case, 
may, m his discretion at any stage of the proceeding"?, direct 
the personal attendance of the accused and if necessary en- 
force such attendance m manner hereinbefore provi(lcd4 

689 Scope of section — Mtbough this section speaks of issue of sum 
mons it IS not confined to summons cases only 11 in a warrant case 
the Magistrate issues a summons instead of a wnnant to a fiardanasfitii 
lady he can dispense wuh her personal attendance — 21 Cal 588 P/em 
A lar % ilffli Sham 1908 P W R 20 8 Cr L J 454 

Again the section applies only where a sniNiiioiis has been issued to 
the accused ifhowescr a tearronf is issued against 1 im his personal atten 
dance cannot be dispensed with unless he is too ill to attend the Court— 
13 C \V N cl In a Patna case where the accused had been arrested b\ 
warrant the High Court held tliat it was illegal to dispense with his per. 
sonal appearance and to allow him to be represented bs a pleader c\cn 
though he was ill — Abdul Hamid v A A •’ Pat 7013 4 P I T O48 

24 Cr L J 872 M here the accusctl abscondcel iftcr the charge had 1 con 
framed against him and he was convicted and -cnteiu.cti m his ab ciice 
hell that as in this case a warrant had been issued for his arrest in the 
first instance the Magistrate could not dispense with his personal atten 
dance — Crown \ Sardn 1917 P R 36 18 Cr L J 975 

690 Pardanashm lady — \f'ardattashiH lady cannot as of right claim 
excmplion from personal attendance in Court and the Magistrate cannot 
dispense wUli her appearance simply because she; is a pardaiashtn lady — 
5 All 92 But m a summons case the Mag strate shmi! 1 use his di'rfre 
tion under this section by dispensing with her personal attendance ard 
allowing her to appear Iw a pleader nntil he has before him clear direct 

Cr 36 / 
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Tnd puma facte jiroof of an offence committed bj her — 6 All 59 run 
Kuar \ Matsham 1908 P W R 20 IlaHoo \ Ctowti 1909 P V\ R 
5 Croun\ Baekal 7S L R j6i 15 Cr L J 539, CrouM % Zahhhatt 
7 S L R 40 14 Cr I J 604 In l Sessions ease she may be permitted 
to appear by a pleader before the committing Magistrate as well as before 
the Sessions Court but she will haae to appear before that Court to hear 
the sentence m case of conaiction — Paj Pajesuatt \ Aing Lmp, 17 C V\ 
N 1248 hire I\a daniant 45 Mad 350 41 M I J 337 23 Cr L J 266 

69 / ppearanee by a pleader — On service of summons the accused 

need not personally attend but may appear by a pleader Such appear 
once IS a \alid appearance and the Magistrate cannot prosecute the accused 
under section 171 I PC for non appearance (disobedience to summons) 

— 27 Cal 983 no Can the Magistrate proceed /S' pur/e and decide the case — 

24 W R 25 If however the Magistrate requires personal attendance 
he should direct such appearance on a fixed date and in default maj 
issue a warrant — 27 Cal 983 

The pleader appearing for the accused may perform all the acts which 
devolve upon the accused in the course of the trial , thus he can answer 
the questions put to him by the Court in his examination under sec 342 
he can plead or refuse to plead to a charge under sec 255— Crrunv 
hhatuH 6 S L R 206 14 Cr I J 272 

Although the Magistrate can, under sub*aection (2) revoke the per 
mission to appear bj pleader and enforce the personal attendance of the 
accused still the Magistrate ought not to do so in a trival case (e g a case 
under the Income Tax Act) and on a trivial ground e g merclj on the 
ground that the accused objects to the case being tried by that Magistrate 
and wants it to be transferred to some other Alagistrate — Dwtjmdra v 
Zmp 38 C L J 9 24 Cr L J 902 

Appearance by other persons — ^VVhere the accused was represented 
by her mother in law and the Magistrate prooceded with the case and 
convicted the accused the conviction was set'aside by the High Court 
as there was no proper representation of the accused m the case — Q ^ 

V Vitht Ratanlal 205 but where in an extremely trivial case the accused 
was represented by her father in law and convicted the High Court refused 
to interfere — Q E v Chandrabhaga Ratanlal 206 
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Of Isquirv into Cases triable by the Court of 
Session or High Court 

692 Object of preliminary inquiry — ^The object of the law in requiring 
an inquiry before a trial in the Court of Session is to pre%ent the commit 
ment of cases in which there is no reasonable ground for con\ iction This 
provision of Ian while it saves the accused persons from detention in cus 
tody and prolonged anxiety of undergoing trials for offences not brought 
home to them also saves the time of the Court of Session from being wasted 
o\cr cases in which the charge is obviously not supported by such evidence 
as would support a conMCtioo— ZofAmrtn v Jttala 3 All i6t A preh 
minaiy inquiry also affords the accused an opportunity of becoming ac 
quainted vatb the cwc mstances of the offences imputed to him and enables 
him to make bis defence — liama I arma v 0 3 Alad 351 

Iso accused can be committ d to the Sessions without 3 prelimma- 
inquiry under this chapter — tmp \ Bit Ma}alaxm\ iy Bom LB 910 
16 Cr L J 747 

206 (i) [• * • * * •] Any Presiden v Magistrate 

District Magistrate Sub liMsJona’ Magis 
tmi**^ ^ Magistrate of the first class, or any 

Magistrate (not bei tg a Magi trat* of t e 
/Aift/ c (iJs) empowered in this behalf by the Loca Government 
may commit any person for tnal to the Court of Session o 
High Court for any offence tnablc by such Court 

( 2 ) But save as herein otherwise provided no person triable 
by the Court of Session shall be committed for trial to the 
High Court 

Change — The words Subject to the proMsion of sec 443 occurring 
in the old section at the very begin inghaie been omitted by section 9 of the 
CrrmTnal T-aw Arntwlment SxV td itr'SV bijcau^e the old scrtion 443 

which specified the M gistrales competent to inquire into or trj a charge 
against an F iropean Bnti h subject has now been repealed and substi 
tuted by an entirelj new section See Chapter XWIII 

T 1 e Italicised words have been added by sec 57 of the Cnromal Pro- 
cedure Code Amendment Act (XMII of I9'’3) This amendment is 
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on the same line*? a? that of section 144 (1) We «lo not think that the 
powers under this section should be granle<! to a Magistrate of the third 
class — Jlepori of the Select Committee of lOif* 

693 Committal by MagitUate without juritdiction — Where the 
committing Magistrate ha' authontj to commit but has no tcmtonal 
junsihction in the place where the offence is committed the irregilaritj 
will be cureil by sec 531 unless it has occasioned a failure of justice — •’0 
Mad 640 17 Atad 402 In 11 C L Tl 55 3 All 251 and Ratanlal O” 
such a committal was held to be aoid 

Committal to wrong sessions — ^See Note 549 under sec 177 
649 Offence triable by such Court — The proceilurc to be adopted 
under this chapter is not confine I to cases caclusii el> triable b) the Court 
of Session but is also applicable to cases which m the opinion of the Magis 
trate concerned ought to be tried by such Court— 6 All 477 as for Ins 
tance casus in which the Magistrate cannot inflict alequatc pinishmcnt 
upon the accused— 24 Cal 420 4 Bom L R Rj In such cases the Magis 
trate must state his grounds m the order of commitment so as to enable 
the High Court in retisiort to judge whether he has caercisotl a proper 
discretion— It Dom 1 R 18 Diuani Chand v Croun 8 S L R "3 
15 Ct L J C<‘4 

If the case is one which the Magistrate can iry and m which he Can 
infliet adequate punishment he cannot commit it to the Sessions but 
should try it himself— -Ditt'twi Ctand s Ceonn S S L R 23 Ei>p s 
Asha DhaUi 13 Dom L R 998 h C v Dhoram Stagl 3 A I- J *4 
Emp \ Ttmn Jatan ^ E J 4'‘o 

If the offence is one triable eaclusnelj bj the Court of Session the 
Magistrate is bound either to discharge the accused or commit him for 
tna\ but he cannot make over the ease for trial to a Deputy Commissioner 
with special powers under sec 30 — 7C W N 457 nor can he trj it him 
self — Ratanlal 953 

It IS illegal to commit surnmnns cases to the Sessions — h C v 
Pharim Sirgh 3A L J 14 

207 The following procedure shall be adopted n inquines 
Procdur. in.n„..,.=s where the ease .s triable 

preparatory to com exclusitely by a Court of Session o High 
mitment Court, or, m the opimon of the Magistrate 

ought to be tned by such Court 

695 Ought to be tried — The words Ought to be tried in this 
section and sec 347 must be read with sec 254 A case which ought 
to be tried by the Court of Session js one which the hfagistrstc is not 
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competent to tr> or one in \ilnUi in his opinion ndequatt punishment 
canuot be iiillictcd b\ him — ^ Uom L R 83 lO Bom 5S0 1886 \ N 

256 Lmp \ liauuman .0 Cr L J 97 (Nig ) Imp \ Isinait ii S L 

R 7y Dit intcliaiid \ Lrtu.11 SS L 1 < 23 Q L \ 24 Cal 

429 See also Liiip i Jagmohan 6 \ L J ySy Lmp \ Bnideshii, 
41 All 4^)4 If the ease Is one Hhicli lie liaa jurisdiction to dispose of i c 
if he can inflict adequate punishment he should not send up the case for 
trial to the Court of Session — Diuanuhaud \ Crouii 15 Cr L J OO4 
SSLR23 h L \ Dharam Stttgh 3 \ L J 14 Lmp \ Asha Bhalli 

i:> Bom L R 998 14 Cr L J 6^7 he should not commit the ease if he 

can tr\ it himself, on the sole ground that the accused had been committed 
in another ease — Etvp \ i/anuman, 20 Cr L J 97 (Nag ) Butin Croitn 
\ Ah 1917 P R 13 and CroaH v Uhagaiathi 42 Mad 83 (dissenting 
from the abo\ e cases) it has been held that the incorapctency of the 
Magistrate to try the ca-e or to pass adequate sentence is not the onlj 
ground for committal The Magistrate may commit for any other 
sufficient reason Thus svhere the Magistrate committed certain persons 
to the Sessions on charges under see 147 1 P C not because he could 
not pass adequate punishment but because other persons on the other 
side have been committed to the Court of Session on charges under 
Sees 304 323 148 and 149 1 PC it ivas held that the committal was 
not illegal— Cl V Ah 19171' R JJ 18 Cr L J 524 

208. ( 1 ) The Magistrate shall when the accused appears 
Takirg of evidenc« 0^ hrouglit bcforc lum, proceed to hear 
produced the complainant (f an>), and take *n 

manner hereinafter provided all such evidence as may be 
produced in support of the prosecution or m behalf of the 
accused, or as may be called for b the Magistrate 

( 2 ) The accused shall be at liberty to cross examine the v\it 
nesses for the prosecution, and in sucli case the prosecutor may 
re-examine thtfm. 

{ 3 ) If the complainant or officer conducting the prosecution, 
Process for produc- or the accused, applies to the Magistrate 
tionoffurth-reTidence to issue proccssto compel the attendance 
of any witness or tlic production of any document or thing, 
the Magistrate shall issue such process unless, for reasons to 
be recorded, he deems it unnecessary to do so 

( 4 ) Nothing in tins section shall be deemed to require a 
Prcsidcncj Magistrate to record his reasons 
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696 Remand of accused before taking evidence — A person arrested 
under a warrant should be brought promptly before the Magistrate and 
the Magistrate has then no authority to further detain him m custodj 
or remand him to prison without sufficient cause — -o W It 23 If from 
the absence of the witness or from anj reasonable cause it becomes ncc 
sary or ads isable to defer the inquiry the Magistrate instead of immediatelj 
examining the complainant and his witnesses is required by this section 
may remand the accused person If there is some cMdence asailable and 
further evidence is forthcoming it mnj be desirable to jmstponc tic m 
quiry for a short period m order that when commenced it may be conli 
nuous But the fact that there is or may be 1 great body of cxidencc 
forthcoming against the accused is not a ground of detention for an m 
ordinate period —0 Mad 63 Similarly where there is no evidence at 
all to begin with a Magistratowill not be justified m remanding the prisoner 
in the expectation that esndence might turn up 4 B L R App x 

697 Tnktng evtdence pred eeti A commitment made without taking 

any evidence on 1 preliminary inquiry is illegal Ratanlal xoo Under 
this section it is the duty of the Magistrate to take all esidence tendered 
by both sides before framing a charge -Crean v Po Nyatt x L, D R 
348 In ever} inquir} into a Sessions case itisthedut} of the committing 
Magistrate to makea/u{< and careful inquiry and to record the evidence 

inth case He should do so even when the accused has made a confession 

as confessions are in many cases retracted at the tna 1 -> Ratanlal 842 
The Magistrate is bound to take ait such evidence as may be produced 
(i) in support of the prosecution (a) on bcha'f of the accused and (jf as 
may bo called for by the Magistrate •^Durga Dutt \ K E xo A L J 
144 13 Cr L 5 443 A commitment or di-^harge without examination 

of all the witnesses for the prosecution is illegal — 4 Mad 227 4 Mad 3^9 
The prosecutor u bound to produce all evidence in his labour directly 
bearing on the charge and tocall those witnesses who prove their connection 
with the transaction in question and are able to give important information 
unless there is reasonab ebebef that they will not speak the truth— 8 Ca> 
X2I The prosecutor should wot refuse to call or put into the witness box 
any witness for the prosecution merely because the evidence of such wit 
flvss- nngiYif nr siniw ruspeiatr du /ccijaraiSiV Ar Ahr idntmui?— i.M J>v -B 
is his duty to call all witnesses svho can throw any light on the inquiry 
whether they support the prosecution theory or the defence theory — 

I P L T 161 But if the prosecutor is of opinion thatawitness is a false 
witness or ishkely to give false testimony he is not bound to call that 
witness— 16 All 84 14 All 521 15 All 6 

If all the witnesses are not called for the prosecution without sufl’c'c*'^ 
cause the Court may properly draw an inference adverse to the prosecu 
tion— 8 Cal 121 But no correspondinginference willbe drawn against the 
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accused for non production of hts witnesses He may rely on the witnesses 
for the prosecution or call his own witnesses or meet the charge in any 
otherwaj he chooses — 8 Col 121 Ashraf v 1 \ E 21 C W N 1152 
igCr L J Si In a recent Patna case it his been laid down that if the pro 
=ecution did not send up all the material witnesses it is the duty of the 
committing Magistrate to call and examine them himself in order to deter 
mine which side was speaking the truth — Pt^'s ad v Etnp 26 Cr L J 
15S9 \ I R 10 6 Pat 5 

The Magistrate is competent to cross examine the prosecution witnesses 
in order to consider whether the witnesses are credible or not — Emp v 
Bat Mahalaxmi 17 Bom L R 910 16 Cr L J 747 

Eiidence far the accused — ^The Magistrate is not empowered to frame 
a charge or make out an order for commitment until he has taken all such 
cv dence as the accused may produce or is prepared to produce before 
him for hearing — Q E v Ahmedt 20 All '*64 htnp v Muhammed Jiadi 
26 Ml 177 Jasa.ani Siugk \ Enip ■*! A L j 911 46 All 137 The 
ac used must be given an opportunity of adducing evidence on b s behalf 
and the Magistrate cannot refuse to take it witho 1 recording his reasons— 
Batatial loo 

698 Sub section (2]— Right of cross examination — Under this sub 
sec’-icn the accused has a right to cross examine the witnesses for the pro 
sccution Refusal by a Magistrate to allow the accused to cross examine 
the prosecution witnesses during the inquiry is arbitrary and improper 
The deposition of the prosecution witne ses during the inquiry are not 
to be deemed as duly taken if the accused had not had an opportunity 
to cross examine them and cannot be treated as evidence at the Sessions 
trial — Q E v SagA 21 Cal 642 

Under ttiii section the accused has the tight to cross examiac the 
prosecution witnesses before the proceedings have reached the stace in 
which it may be nccessarj to draw up a charge — 3 C W N no 21 
Cal 642 Durga Dull \ K £ , 10 A L J 144 Daldeo v K E 19 O C 239: 

18 Cr L J 105 NNhcrc an api lication to cros*' examin“ was made 
befo e the charge was trailed and befirc the Magistrate had decided to 
commit the case to the Court c£ Session, he w as bound to allow the 
accused to cros'-exaniinc the prosecution witnesses— /yofina Nath v 
Futp 31 Ca! 44 (445) The proper time for cross examination of a 

witness in an inquiry i infer this Chapter is in the ordinary course 

immediately after the examination in>chief of that parti ular witness 

Emp v Arnoli OL B K 129 5 Bur L T 239 Tam t v Emp 
gL B R 109 II Bur L T 144 As each witness is examined bj 
the prosecution he si ouU be then and there cross-examined by the /’ 
accused nnd re cxaminctl b> the prosecution and allowed to go home { 
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Tnd it u not a convcnnnt procedure to "xlltw cross eximimtion to be 
reserv’d until ftcr tli (Ximioation in cltu f of ill the prosecution 
witnesses Ins been finishe! — Diir^a DuH \ K E to A L J t4t 
13 Cr L J 443 Ju re Mahom’d hasttn 14 M L T 532 Cr L J 
20 Tam'i V Emp n Brr L T 144 In Jogtndra v Moixlal, 39 Cal 
885 lO C W N 1*55 howeser, it has been held that it is optn to tl e 
Magistr-xlc to a'l'iw crosj «x vmnttion ol the prosecution witnesses c\cn 
after a charge is dnwi up S-c this ease cited under «cc 213 (r) 

But where a ease iias at first begun as a warrant case and the accused 
liad rot cross examined the i itnesss be ausc in 1 warrant cise 1 c toili 
reserve his rights to do so until after the framing of the charge hut iftcr 
hearing the prosecution c\i lento the Magistrate came to the coiiclusnn 
tint the ease was a Sessions ease ami thereupon converted the proceeding 
into one under this chapter held Hut the accused had a right to have the 
witnc'scs recalled for cross examination as he had been prcjudicctl b> 
the sudden change of 1 roccdurc— /)/<?»« ircA < v Ltjip , J9 \ L J •lfi3 

Cr L J 4j(> 

rh procedure of this section is to be followed in c'lscs under sec 347 
See see 347 as now amended 

699 Sub section (3) —Summoning witnesses — Before comroittlng 
the accused to the Sessions the Magistrate should if so required bj the 
accused compel the attendance of witnesses for the defence If he commits 
an accused to the Sessions without examining the witnesses applied for 
under this subsection the order of commitment isinvahd — Emp \ MnAmn 
inal Ifadt 20 Ml 177 Ihe accused (as well as the complainant) has 
the light to call upon the Magistrate to compel the attendance of witnesses 
who have Icon summoned but fadcil to attend — 1 C M N' 548 But 
the Magistrate has also a discretion to refuse to issue process if he thinks 
It unnecessary to do so He may refuse process where there has been 
an inordinate dcla> in asking for it e g when the accused made the apph 
cation for process not until the charge vvas about to be drawn vp— Sessions 
Judge V Uartgaya 36 Mad 321 23 M L J 36S The Magistrate may 
reject the application for summoning witnesses if it is made on the date 
fixed for passing the order of commitment — Emp v Sarath 42 Cal 608 
19 C \\ N 335 

Moreover it is not incumbent on the Magistrate to summon cv erj person 
named as a witness b> the complainant 23 M R 9 lor instance Hindu 
ladies of respectability and secluded habits would not be compelled to 
attend as witnesses when no distinct Case is made out against the accused — 
3 W R 46 

If the Magistrate refuses to issue process he must record 1 is reasons 
for so doing if he rejects the application for process without recording 
reasons he acts illegally— 3 All 392 
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But if the Magihtralc is.m:cs proccsi for tin. attendincc of ivitncsscs, 
lie IS bound to exainme them and cinnot refuse to do so 1 hcrcforc where 
on the applcition of the nctusetl the MagistrAtc summoned ivitnesscs 
for the defence and conscuticl to make a loeal inspttlion, but under a direc- 
tion from the bcssions Judge lommittcil the aeciised for t lal viithout ex- 
amining those witnesses and without making the local inspection it was 
held that the commitment was illegal and should be set aside — Emp v 
'\Ialhuta, 190& \ W Is 300 Ci L J 451 

209 (i) When tlit c\idcncc reterred to m Section 208, 

Bub-scctions (i) and (3), has been taken, and 
sM^to'bedi'^harg^.^" necessary) examined the accused 

for the purpose of enabling lum to explain 
any arcumstances appearing in the evidence against him, such 
Magistrate shall, if he finds that there arc not sufficient grounds 
for committing the accused person for trial, record lus reasons 
and discharge him, unless it appears to the Magistrate that such 
pe s n should be tned before himself or some other Magistrate, 
in Inch case he shall proceed accordingly 

(2) Nothing in this section shall be deemed to prevent a 
Magistrate from discharging the accused at an> previous stage 
of the case, if, for reasons to be iccorded by such Magistrate, 
he considers the charge to be groundless 

700 Examination of the accused —The object of examining the 
accused is to enable a Judge to ascertain from time to lime particularly 
if the accused isundcftndcd what explanation h« ma> offer regarding any 
facts stated b> a witness apjioarjng against lum so that these facts should 
not stand uncxpluncd— i Vt !1 C R mhj 0 C.il yf. But the accused 
should not be exvinincd for the iwiriHise of making him confess his guilt 
or admit facts which maj go to incriminxte him — 2 C W N 702 1 C 

L R 43b, I 't H C 1 < 191; 10 Mad 29^ OC L R ^3I See Note 

074 under sec 342 

MoreoNcr, the accused should not In- examined for the purpose of filling 

up gaps in the c' idcticc for the prosecution —iOtaJ 42 nor for tl c purpose 
of supplementing the ecidcncc where il is dc'cicnt- i C L R 436 The 
accused must be examined xs an oiCM rd and not as a ttt'nes< MTierc 
on a Complaint against two persons for an offence the committing Magis- 
trate inquired into the exse against one of them and examined the other 
as a ui/iirts. the second accused couki not be committed to the Sessions 
in the absence of a prclimniarc inqmr\ into his ease and without examining 
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him as an accused — Emp V Bfit MahalaXmt J7 Bom I R 910 j 6 Cr 
L J 747 

It IS not left to the discretion nf the committing Magistrate as to whether 
he should examine the accuseil or not he is bound to examine It is the 
duty of the Magistrate before committing tt c accused to examine 1 im for 
the purpose of enabling him to explain anj clrcumslancLS appearing m 
the evidence against him If the Magistrate commits tl e accused with 
out cxatnination the conimitmint should be qitashcd if it has occasioned 
a failure of justice — 3 Alad 63O 

The accusel should not be ordered to file a«> smtten statement—"' 
Weir 255 hut if he chooses to n akc any statement the Court should not 
refuse to allow him to do so — 10 C L R 5^ j 

701 Duty of Magistrates — sufficient grounds — A Magistrate should 
not commit an accused to the Sessions simply because the case is a Session® 
ease and Uccnusc the evidence for the proseculion discloses an offence He 
may examine the accused and his witnesses and decide whether there arc 
sufficient grounds for commitment— r»np t Dukes 1890 A W N 135 

The words sufficient grounds of commitment arc ambiguous and 
have led to a difference of opinion among the High Courts as to whether 
the Magistrate should 1 eigA the evtlenee and decide whether the convic 
tion of the accused is eertain or whether the Magistrate should merely 
SCO if a firima facte case has been made out and there is a possibility of con 
viction 

On the one hand it has been laid down that m deciding w ether tl ere 
ate sufficient grounds for commitment the "Magistrate is to sec whether 
there are credible witnesses to facts which if believed by a jury would 
justify the conviction of the accused but it is not thedutj of tho^Iagiotrate 
to weigh the evidence If he proceeds to aveigh the evidence to accept 
some statements and reject others to deal with probabilities or to draw 
inferences as to knowledge or mtenfion he is m reality dealing with the 
question of the guilt or innocence of the accused and is usurping the func 
tions of the trial Court He must not in any way encroach upon the func 
tions of the jury — iiational Bank v Kotlandarama 14 M L T 200 

14 Cr L J 529 The Magistrate has not to pronounce a definite judgment 

on the question whether the accused is guilty or innocent The only ques 
tion he has to decide is whether there are sufficient grounds for committing 
the accused for tn 1 t e whetherthcre is or is not sufficierrt legal cMdence 
or reasonable ground of suspiaon — Fatluv Fatlv 26 All 5C4 The words 
sufficient grounds of commitment do not mean sufficent grounds of con 

viction but evidence which IS sufficient to put the accused on his trial and 

such a case arises when credible witnesses make statements which if be 
lieved would sustain a conviction The weighing of their testimony with 
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regard to improbabiUttc's otiJ ipparcat di>rf:tcpancici, is more properly a 
function of the Court which is to try the case thin that of the committing 
Slagistrate Katanlal 319 11 Dorn 372 27 Bom 84 190S P R 14 

N^Tien the LcgiMsturc speaks of sufficient grounds for committing for trial 
It should not I>e supposed to ha\c spoken of sufficient grounds for comic 
Uon The intention of the legislature is to make a distinction between 
grounds of commitment and grounds for coiiiiction Satisfactory proof 
of the guilt ol the- accused is the ground for coniictton Satisfactory 
tiidencC to goto trial must l>c regarded as the ground for committing 
for Ina' \N hat the mriuiring Magistrate has got to try and determine 
IS not whether the case has been made out by the prosecution b t 
only whether there is a case for trial There is alwajs a case for trial 
when the esidence is of such a nature that the guilt of the accused 
can be held to be prosed or disproved only as the resultofthe valuing 
and the weighing of evidence Rut if the evidence be of such a nature 
that no reasonable person and no tribunal Judge or jury would ever 
on that evidence hold the accused guilty it follows that there is no case 
for trial and it is then a case for the enquiring Magistrate to discharge 
— In re Vanw Mamcka 48 Mad 874 49 M L J 155 •’dCr L J 

1570 \ I R 1945 Mad 1061 Mhattlic Magistrate has to consider 

11 not whether the conviction of the accused is reasonably certain but 
whether there is evidence on which a conviction is possible in law—a? 
Bom 84 Where the prosecution produced a good deal of direct 
evidence it is no function of the Magistrate to weigh the evidence 
but be shoud commit the accused person for trial It is the duty of the 
Magistrate to commit when the evidence for the prosecution is sufficient 
to make out a p/imayacir cas agaiist the acused— il/aidu v Crou'i 4 
Lah O9 5 Lah L J 276 

On the other hand there arc some cases in which it has been laid down 
that a 'Magistrate is competent to weigh the evidence and to decide whether 
It IS credible or not Thus in an earlier Allahabad case it has been held 
that the power given to Magistrates under this section extends to weighing 
of evidence and the expression sufficient grounds must be understood 
in a wide sense so as to indicate such evidence as would justify a eonufljou — 

5 All i6i Notwithstanding direct evidence adduced against the accused 
it is not incompetent to a Magistrate to examine the credibility of the en 
dcnce to see whether the prosecution case is tmprohable and the evidence 
unreliable— RusA Dehart v Dmp i- C \V N 117 /h re Bat Parhati 
35 Dorn 163 .tfuHS/ii Mander-v Karii 25 Cr L J 1089 6P L T I46 
Ttnhowri v Emp i P L T I 53 ai C L J 33S 1922 M M N 3-6 
Sul/aui V CrottJi 1909 P B 10 Vir Abdulla \ Crou-v 1910 P L R 


215 II Cr L J 751 
the evidence in order to 


The Magistrate has discretion and power o vreigh 
sec whether thee se is a fit one for the jury todecid» 


/* 
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or whether llicrt is no pumn facie ease for llic nccubctl Ui meet — 
Matai \aitla)a\ Luip A! 1 J 49 30 M I T 7’ .3 Cr L J 209 
It IS open to the committinf. Magistrate to form his ojnnion with regard 
to tlic credibility of the witnesses called befi re him but of course it is not 
his diitj to closcl} criticize their CMdciicc — Tarapaita \ haltpada 51 
Cal (Ss-i) -t C A\ N 587 Where cliargcs exclusively triable bj 
a Court of Session arc brought before a Migistritc md some evidence is 
offered in support thereof it is not his dot} in all eases to commit the iccuscd 
to the Sessions llic Magistrate should exercise his discretion and after 
weighing the evidence decide whether or not he should try the case himself 
— Lmp V Uan Da^ 37 C 1 J 34 In re Kohan S^iwgA 21 All •’65 

702 When Magistrate should commit — (i) Where there is credible 

evidence which if believed shows lliat there is n pruna facie case which 
ought to be tried it the Sessions the Magistmtc should commit the case 
to the Sessions and not trv it himself— 13 Mid 39 Tarapada \ Kalipada 
51 Cal 849 (852) 1908 P R 14 national Bank v hoihandarama 14 

M L T •’oo Jamal Mahomed \ Moideen yM L f 71 12 Cr L J 20 
3 Weir 258 1904 \ W N 5 11 Bom 372 Miikhm \ laftand Ah 18 
A L J 23. 21 Cr L J 318 

{.) Where the question of discliargc or commitment turns on pro 
babilities the Magistrate ought rather to leive the decision to the Sessions 
Court than to order adischirgc on the improbabilities of the ease by giving 
the benefit of doubt to the accused — rallu \ Failu 26 All 564 Chranji 
Lai s J?<ii« Lai 1904 \ W S 5 Akbar yth \ ]{aja Bahadur 27 Cr L 
J 2 (All) Makhni v Par and Ah 18 A I J .3 In re Bat Parvati 
35 Bom 1O3 II Bom 372 14 W K 16 1917 1 . B It 3rd Qr 29 Itdas 
Tehchand v Aatoii 15 S L R i 

(3) Where a person is chirged with in offence triable exclusively by 
the Court of Session and there is some evidence to support the storj o 
the complainant it is the duty of the Magistrate to commit the accused 
lor trial by that Court and not to disregard the graver charge merely 
because be considers the prosccvition storj to be an exaggeration and to 
convict the accused of other minor offences immediately connected with 
the graver offence — 23 C W Iv 1021 

(4) Where the evidence discloses a circumstance of aggravation which 
mabes the offence one cc^waWe by a higher Court it becomes the dul> 
of the Magistrate to use the proper procedure for sending the cisc to the 
higher Court and not to try it himself It is a 1 evasion of law to trea an 
aggravate 1 offence as an ordinary offence and thus to introduce a different 
jurisdiction or a lower scale of punishment — 13 Bom 502 Jamal Maho 
med\ Moideen y M L T 71 12 Cr L J -*0 10 Cal 85 24 M d O75 

703 When Magistrate should not commit — (1) Where no prmia 
facie case lias been made out — 15 Mad 39 2 Weir 255 
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(2) \\*hen the Magistrate is clearlj of opinion tint the e\ idence for the 

prosecution IS on the whole imtrustworths amt that there is no reasonable 
probibiUtj of the case ending in a coosiction— 7 C \\ \ 77 Tarapada 
\ hahpada 51 Cal S^q Fattu \ Fattu 6 All 564 In te Bat Pariah 
35 Bom 163 InTfDamappa 15 Cr I J 373 (Mad ) 5 All 161 Thtru- 

tralat\ CtnP 42M L J 40 /lire iq .MW N 3’6 ’Ifnii 

In \ Crotin 4 I-ah 69 23 Cr I J 601 (Lah ) Dharain Singh \ Jjoli 

Prasad 37 \t! 35^ \ld ibdni \ BaUeo 44 All 57 Akhar Alt v Baja 

Bahadur, 27 Cr I J a ( All ) Cmp \ Gitnpal 46 All 537 (533) a’ A 

I J 411 rniftooriN r»w/> iP I T ia3 13 S L R i 1017 B B R 
3rd Qr 2q If the Magistrate la satisfied that the charge IS without founda- 
tion he IS cntitleil and indeed it is his dutj todisclnrge the accused esen 
though the statements of the prosecution i( accepted at their face \alue 
might make out a />rn>i<t /aeie case against the accused — Ftup s Gatipal 
Lai 46 All 337 (dissenting from Chiraii)i Ijtl v Bam /0/..1004 AWN 
Though in case of doubt the Magistrate ma> be justified m leasing 
the case for the jurj to decide still if he is convinced that the evidence is 
false it IS hts dutj to discharge the accused — hasitn ^f/ v Sarada 30 
C. \\ N 336 But th Mag strate most exerc se a j riper tli,cretioii in 
t)rd»nng the discharge of '«> f e ‘on charged w th a e s 011s offince It 
* IS not erough for the Magistrate merely to doubt some portions of the 
p’oseeuticn evidence He must be «ati«fird that the prosecution vitll fail 
and rightly fail m the sessions Couit — Ctltda\ Fmp lO W N 40* 
tz O L J 654 83 Cr L J 1189 

(3) W^lere no evidence is forthcoming aga nst the accused owing to 
the absence of the prosecutor and his watnesse-. and the case is not one 
in which the Magistrate ought to adjourn the inquiry — 13 W R 53 

In all the above cases the Magistrate should ilisch rge the accused 

(4) W Cl the charge is not so serious as to justify a committal the 
Magistrate should not shirk the responsibility of trying the case by com 
mitting It to the Sessions — Cronn \ Ahmed Shah i S I R 103 

704 Recording reasons — \ Magistrate discharging an accused 
person under this section should record his reasons for so doing But if he 
omits to record reasons it cannot be sul that the order of discharge is 
illegal— 4 I n R 3f) But the Magistrate is not authorised to ante 
a juJgintiil All that he is empowered to do is to record reasons for a 
discharge if he n akes such an i rlir and to pi s the orde of < iscHir e 
— flail Bun V Gaiiga Sahai 40 \U 615 iG A L J 486 ig 
Cr I J 70f> 

70s ER ct of discharge — fresh proceedings — An order of discharge 
docs not amount to an acquittal The discharge of a person accused of 
offence triable cxchisuelv by the Court of Session is no liar to hw 1 
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apprehended and brought before a Magistwte with a Mew to his commit 
mcnt — Q \ Telkoo.SW U 6i Jo Born 319 Sec sec 437 Fvcnif the 
Magistrate purports to aeqttil the accosed such an acquittal is really a 
discharge and is no bar to fresh commitment Thus where a complaint 
was made of an offence triable exlusisclj by the Court of Session and 
the Magistrate took cMdence and framed a charge for a minor offence and 
acquitted the accused the order of icquittal ssas in effect an order of dis 
charge in respect of the original offence complained of, and the Sessions 
Judge m revision could order the commitment of the accused on the on 
ginal charge under sec 436 (now sec 437) — 24 Mad 136 Khanuv Emp 
25 Cr L J 13G8 (Sind) Contra — 20 Cil 633 23 Mad 225 See these 

cases cited under sec 437 

The District Magistrate or Sessions Judge directing further mquirj 
or commitment under sec 437 is bound to consider all the grounds upon 
which the order of discharge has been passed including a consideration 
0! the evidence which has been disbelieved or held to be insufficient to 
establish a pnma facie case— 7 C \V N 77 

Compensation —No compensation should be awarded to the accused 
person discharged under this section on the ground that the charge is 
leicatious if the case is one triable exclusively bj the Court of Session—^ 
Q E \ LaJbu Rataulal 961 See sec 230 

706 Subsection (2)— Discharge at early stage —Subsection (a) « 
lieves 1 Magistrate from the necessity of going on tvith an inquiry or trial 
when he is reasonably convinced on what has been already deposed 
to that a criminal charge cannot be sustnined — Dhanjibhat \ Pyarji 
Ratanlal 201 Thirimalat Vandaya v Cmp 43 M L J 49 s3 
Cr L J 209 

707 Interference by High Court — See secs 436 437 If an order 
of discharge is passed by a presidency Alagistrate the High Court can 
interfere and di ect a committil not merely by vir ne of the power given 
by se- 15 of the Charter Act but a so by the powers conferred by sec 439 
of this Code— £j«P v Vatjtvandas 27 Bom 84 (following 26 Cal 746 
and dissenting from 27 Cal 126) See Note 682 under see 203 

210 (i) When, upon such evidence being taken and such 

When cha ge is to examination (it any) being made, the Magis- 
be framed trate IS satisfied that there are sufficient 

grounds for committing the accused for trial, he shall frame a 
charge under his hand, declanng witli what offence the accused 
is charged 
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{2) As soon as shcA charge has been framed, it shall 


Charge to b» explain- 
ed, and copy fu'mshsd 
t} accu>ed. 


be read and explained to the accused, and 
a copy thereof shall, if he so requires, be 
given to him free of cost 


Change — The words "such charge’ ha\e been substituted for the 
words "the charge" bj section 5S of the Criminal Procedure Code Amend- 
ment \ct XVni of 1923 "Webaxc made this verba! amendment to meet 
a suggestion of the Bengal Govcinnicnt ' — Report of the Select Cowmtiee 
of 1916 


708 "Upon such evidence’ — See section 208 It is illegal to com- 
mit an accusel without taking any evidence in the preliminary inquiry 
— Ratanlal too So also, it »s illegal to frame a charge or order commit- 
ment without taking all the evidence produced by the accused — 20 All 
264 If the case is transferred from the Court of one Magistrate to another, 
the latter can commit the case to the Sessions acting upon the evidence 
recorded by the former — K E v Sanhua. 12 A L J 467 36 All 315 
13 Cr L ] 35 -» 

709. Sufficient grounds — ^S«e Mote 701 under section 209 A com- 
mitment can be made only when there are sufficient grounds for commit- 
ting. that is to say, not merely sufficient allegations as to the offence which 
may or may not be credible but such grounds as satisfy the Magistrate 
as being sufficient to support a charge A District Magistrate cannot 
therefore order a Subordinate Magistrate to commit a case unless it appears 
that the latter had no good reason to discredit the prosecution witnesses 
and that their evidence ivas sufficient m Jaw to iorm the basis of a con- 
viction— V g Bom L R 225 5 Cr L J 213 

The discretion gnen to Magistrates to decide whether there arc suf- 
ficient grounds for commitment is a judicial discretion and must be exer- 
cised with care and on some proper ground It is an improper exercise 
of discretion to add a grave charge without sufficient evidence, for the 
mere purpose of commiting the case to the Sessions — Emp \ Mahomed 
Khan, n Bom L R 18 9 Cr L J 163 

710 Commitment of case triable by Magistrate — A ^^aglst^ate is 
competent to commit a case not exclusiv cly triable by the Court of Session, 
if he cannot inflict adequate punishment in the case See notes under sec- 
tions 2o6 and 207 

But a Magistrate going on leave doe^ not exercise proper discretion if 
he commits a case triable by himself to the Sessions simply because the 
witnesses for tlie accused are not in attendance and it viould be inconvenient 
for his successor to begin the trial afresh — Anonpnous, Ratanlal no, 
so also, a Magistrate ought not to commit the accused m a case of theft 
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merel} because the case was connected with another case wluch he was 
l)ound b> law to commit — I ptp \ Asha Ilkath 15 Bom L R (jgS 
Cr I J 637 

When two or more persons arc joint!} indicted and the jurisdiction 
of the Magistrate is oustetl in the case of one of them by reason of the 
offence committed bj him being one triable only bj the Court of Session 
the proper course is to commit all of them to the Sessions and not to trj 
the others himself and commit that one person to the Sessions — ivoii^tnons 
jWcir^jf? Probodh huniar \ Mohni •»» Cr L J 480 (Cal) 

711 Frameof charge — Seesection *’6 as to the procftlurein case 
of commitment without anv chaige nr with an erroneous or imperfect 
charge 

The Magistrate when he 1 i** framed a charge is bound to read it out 
to the accused and to ask him if he wishes to have any witnesses summoned 
to gue evidence on his behalf before the Sessions Court— (? > Hurnath 
■» W R 50 

When a Magistrate I as giicn his reasons for committing the case for 
trial the Sessions Judge most either accept the charge as framed or frame 
others himself But the Code does not authorise him to insist on are><lrsw 
ing of the charge b) the Magistrate unless he specifies the charge which he 
wishes to be sen up — Ui rt Ratndhone 25 W R 17 

The framing of a charge does not amount to in order of commitment 
and after the charge i» framed the Magistrate does not become funttus 
o{f\cto in respect of the case He can amend the charge or can proceed 
with the case himself he can consider whether he ought to commit or not 
—Emp V \ankattsh i Bom I R 5-*i iiCr L J 486 Hecancien 
discharge the accused See sec 21 j (") and notes thereunder The ruling 
in Ratanlal 161 is no longer good Jaw But once an order of nmtutmtnl 
IS passed under sec 213 the Magistrate has no power to proceed any 
further with the case — 12 Bom L R 3 1 


211 (i) The accused shall be required at once to give in 

List of witnesses for orally or in writing a list of the persons 
defence on trial (if gny) s\hom he Wishes to be summoned 

to give evidence on his trial 


(2) The Magistrate may, m his discretion allow the accused 
FurthT I st ® further list of witnesses at a 

subsequent time and, vvhere the accused 
IS committed for trial before the High Court, notlung in this 
section shall be deemed so preclude the accused from giving, 
at any tim“ before lus tnal, to the Clerh of the Crown a further 
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list of the persons Mhom he wishes to be summoned to give evi- 
dence on such tnal 

712 Magistrate s duty to require list —The Magistrate is bound under 
this section to require the accused to give a list of the witnesses he desires 
to call It IS not enough to put him the question Have you any evi- 
dence ’ such a question is ambiguous and might suggest to the accused 
onlj an inquiry as to uhethcr he had witnesses leady in Court — Emp 
V hoHiii 7 Bom L R 723 2 Cr L J 601 

If a Magistrate commits an accused person to the Sessions without 
ashing hun if he w ishcs to have any Witnesses to be summoned on his be- 
half to gi\e uvilcnce before the Sessions the omission may be supplied 
suhscquenllj — Q \ Uurnath 2 \\ R 50 

EcfuialoJ accused to ^nthslojtionits of wtinesses —If an accused person, 
on being called upon under see an declines to give the list Ic at n< t 
compel the Magistrate after committal to issue any summons for witnesses 
on his behalf He is of course entitled (ocal1an> witnesses in the Sessions 
Court whom he maj haveio Court whether or not he has caused such wit 
nesses to be summnncil The Sessions Judge may m lus discretion cause 
an) witnesses to be summone<l on the applicatiuti of the accused and 
IS bound to summon them if he considers that their ctidcnce me) be 
material — 19 All 50’ 

The accused is entitled bcf<rc the committing Magistrate to refuse to 
disclose the of the witnesses he wishes to call at the trial and the 

Magistrate cannot force Im to disclose their names or the nature of the 
evidence tlie> would I e called upon to give — 14 Ml 242 

Refusal of \Tasislrale to eiirf eaaiHOic aif»rs«i —On receipt 

of the list of witnesses the Magistrate is bound to exercise his discretion 
and state distinctly whether be would summon the witnesses or not If 
he is of opinion that file witnesses were included in the list for the purpose 
of vexation delay or of defeating the ends of justice he oug t to proceed 
under the second proviso of section 216 — Q \ Rajtsuar 16 \\ R 14 
But a Magistrate should not refuse an application for summons on 
the ground that the witnesses are implicated in the offence with which 
the accused is charged— I?ajn Stfftoi V SanAar 15 M R 7 or on the ground 
that the number of witnesses is very large— ii Cal 762 or on the ground 
that lie entertains doubts as to the value of their evidence — In re il/oAi»«a 
Chunder 15 M R 13 


218 The Magistrate may, in lus discretion, summon and 


Power cf Magistrate 
to examine such wit- 
nesses 


Cn 37 


e\amtne any witness named in any list gi\ en 


in to him under Section ail 


/ 
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713. Discretion of Magistrate — This section gives the Slagistrate 
the sviclest possible ihscretion to summon and examine nnj of the witnesses 
named in any list given under sec •’*1 even in cases where the accused has 
reserv td his defe 1 e for the S’essions tml The 'fagistrate is not bound to 
record reasons before ctettmng h»s powers — |S All 380 The Magistrate 
IS not bound to examine any witness named in the list — Setsions 
\ haiigaya 36 Mid 321 23 M I ] 36S itCr I J 778 

The discretion of the Mi istrate ought not to be interfered with by 
the Sessions Judge Therefore when the Migistrate intended to summon 
swwve. *>.vlw«S)'.es tor ttv<i wwd to rwvke w to^wl vwspectvow Uwt had to 

commit the case to the Sessions at the direction of the Sessions Judge >t 
was held that the Sessions Judge s direction was ultra tires as it unduly 
interfered with the discretion of the Magistrate and the committal v'os 
bid in law — Pinp \ Matknra 1006 \ \\ N 306 4 Cr L J 451 


213 (i) When tlie accttsed on being required to gi\e iR 

a list tinder Section 211 has declined to do 
rnent^ * ^ commit when he has given Jn such list and the 

witnesses (if any) included therein whom 
the Magistrate desires to examine have been summoned and 
examined under Section 212 the Magistrate mav make an order 
committing the accused for tnal bj the High Court or the C/Ourt 
of Session (as the case may be) and (unless the Magistrate is 
a Presidency Magistrate) shall also record briefly the reasons 
for such commitment 

(2) If the Magistrate after hearing the witnesses for the 
defence is satisfied that there arc not sufficient grounds for com 
mitting the accused he may cancel the charge and discharge 
the accused 


714 Commitment —As to when the Magistta e shoull or shoulff 
not commit, see fsotes 702 and 703 under sec 209 

V commitment made m the absffue of the accused is illegal — a C X' 
N 110 but where the accused was allowed to appear by an agent under 
section 205, a commitment made m the a sec c< of the accused but m 
the presence of the agent is not illegal — Q v Hurnath 2M R. 50 

Commitment after discharge Tahere a Magistrate after examining 
tour witnesses for the prosecwtion discharged the accused but subse- 
queoth becoming aware that there was a fifth witness lie cancelled hi’’ 
order of discharge examined the witness and committed the accused to 
Sessions it was held that the commitment was not illegal — < 4 «onj»noi** 
7 >1 H C R App 40 2 Weir 
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Commilmfiii to iiroiig *ifssu>ns — S«e Note 549 under section 177 
Signahttf of VagislraU — The signature of the Magistrate to the war 
rant of commitment should not be impressed with a stamp But such 
a signature is only an irregularity ami does not vitiate the proceedings™ 
6 Mad 396 

Rtaions for ri3»iuitf»ieiit — The Magistrate shall briefly record the 
reasons for commitment If a Magistrate commits a case triable by him 
self he Ls bound to record his reasons for commitment so as to enable the 
High Court to judge whether the committal is a sound exercise of discre- 
tionary power — It Bom L R 18 Fmp v Wmyi 38 Bom 114 he must 
state wh) the case w as not disposed of bj himself — 8S L R '•3 

The Magistrate in his grounds of commitment should specify exactly 
and preciselj the proof against each particular prisoner and the manner 
in which It IS supported — -Q v Ao</<ii hakar 5 \\ R 6 

CoMmifiHeiif of some tnat of ot! ers — \\ here several persons arc jointly 
charged with the same offences and it is considered necessary to commit 
one of them to the Sessions the most convenient course is that all the 
prisoners should be committed and not that the one person should be 
committed and the others tried by the Magistrate litnself If however 
the Magistrate adopts the latter course it cannot be said that he has acted 
m contravention of any provision of law — /« re hat! it Ckanehigadu 
2 Meir 258 AiiOHyinous i Wcir 44* 

Joint comnitnient —Where several persons are jointly charged vvith 
having committed an offence especially in cases of noting etc where 
there are two hostile parties each person should be committed for trial 
separately and not ill together and the tnat should also be separate- 
ly) V Skeikh Ba 00 8W R 47 but a commitment is not to be set aside as 
Illegal because all the accused were jointly committed The sections of 
the Code relating to joinder of charges and the Privy Council r ling in 
33 Mad Cl refer to only and not to cow mifmrnls — 2O Mad 592 1909 

AWN 206 7 Bom L R 457 {Contra — Ratanlal 925) In such cas-^ 
of joint commitment the Sessions Judge should frame separate cliarg'* 
and try the accused separately as if there had been separate commilmet-*^^ 

26 Mad 92 1900 AWN ot> 

715 Subsection (2) — Scope — Subsection (2) is intended to y'/'iiif 
for cases where the evidence recorded after the charge so c)iarg*s 'V 
of the case as to leave no reasonable doubt that a convivu^ j. 
tamable but it does not apply where the evidence for tie f 

casts some doubts on the case — Croan\ Po Aynii il E p f.nd'- 

this section the Magistrate has a discretion even afi^ i,. 
charge of cancelling it if after hearing the evideno ^ 

considers that there ar? no longer suFcient grouu'* * 



58o the conr or criminal PRocrnuRr. fCii. xmh. 

on his trnl — Ngn A C U B R {J917) 3’’*^ Pr 29 19 Cr L 

J 102 If the Magistrate iftcr hearing the defence witnesses comes to the 
conclusion that their evidence rebuts the csidencc produced for the prose 
ciition or renders it so incredible or unreliable that a conviction will not 
follow ho may act upon his opinion and pass nn order of discharge under 
this subsection He is not bound to commit mcrcl> because there uas 
some pruiin jacte evidence — \ 1 A Abdiit \ Baldeo 44 All 57 19 A L J 
8ji 22 Cr L J 703 

The words witnesses for the defence in fubsection (2) arc wide enough 
to cover evidence extracted by cross examination of the prosecution wit 
nesses and therefore it is open to a Magistrate after he has drawn up a 
charge to allow the actuserl to cross examine the witnesses for the prose 
cution and as a result to cancel the charge — ■ Jogrndra v 39 Cal 

885 iG C \\ N 1155 n Cr I J 774 

214 

This section has been omitted by section 10 of the Criminal Law Amend 
ment Act (\n of 19 3) It providevl that i! an European British snb)ert 
and an Indian subject were jointly accuseil of an offence triable b> a Coirt 
of Session the Magistrate must commit the case to the High Court and 
not to the Sessions Judge 

215 A commitment once 215 A commitment onte^ 

made under Sec ion 213 or made under Section 213 * 
Section 214 by a competent f* *j by a competent Magis- 
•Magistrate or by a Court of trate •] or bv a Civil or 
Quashing Com* Stsson urder Quashing cem* Revenue Court 
mitments under s^^tion 477 or m‘^«>usunddr ^^der Section 
Section 213 O' Section 213 or . 

214 by a Civil or 2*4 478 can 

Revenue Court under Section quashed by the High Court 
478, can be quajhed by the only and only on a point of 
High Court only, and onlj on law 
a point of law 

Change — The words or section 214 occurring in the old section have 

been omitted by see ii of the Criminal Law Amendment Act, Xll ot 
1923 This IS consequential to the repeat of sec 214 

The words or ijy a Court 477 have been omitted by see 59 of the 
Criminal Procedure Code Amendment Act XYIII of '^tiis is con 

sequential to t^e repeal of section 477 

716 Scope of section — ^This section applies only to commitments 
made under the tvvo sections specified therefore an order of commitment 


SEC. 215 ] TllL CODL 01 CBlAfiS'AL I'KOCLDUrr ' 58I 

under sec 436 (now section 437) cannot be quashed under this section — 
31 Cal t Iti re Kaittgaia ,7 Mad >| but can be quashed under the revi 
sional powers of the High Court— Pirtti Chand v Sampalta 7 C W V 
347 and in that case the High Court can quash the commitment on points 
of law and of fact — Taiiiftiv Emp laBur L T 6 0 L B R ••08 Simi 

larlj an order of commitment made by the Sessions Judge under sec 423 
cannot be quashed under this section but can be dealt with by the High 
Court under its revisionary powers — King Emp v Nga ThetShc i Bur 
L J 2^0 But an order under sec 5»6 clause (iv) can neither be quashed 
under this section nor under the High Courts revisional powers — I re 
Kalagava 27 Mad 54 

This section docs not apply to a commitment which is ab »hi/io void 
e g a commitment made by a Magistrate having no terntonal jurisdic 
tion over the offence No reference to the High Court is necessary to set 
asid“ ••uch a commitm'iit — Emp v Alim Mtmdle ii C L R 53 

7x7 Commitment — This section refers only to a commitment ac 
tiially made Where n Sessions Judge under sec 43O (now 437) set aside 
a Magistrate s order of discharge and dtreded a commitment to be made 
the High Court could interfere in its revisional powers and could consi 
dor the /(jfts as well as the question of liw involved — Muthia Chelly v 
Emp 30 Mad .44 lO M L J 5 v 

V commitment 0 1 c made stands unless quashid b) ^lic Hi(,li Court 
ind if the High Court is not moved to quash the commitment the trnl 
of the persons must tvkc place in pursuance thereof If a trial has alrcadj 
tal cn pi tee it serves no purpose to impugn the commitment and it is 
futile to contend in appeal or in revision that the commitment was 
illegal— A/rt ir V Emp 7 Lah L J } 8 sOP I U 767 \ I R 1025 
Lah 5 j7 

IlAcn cannot he quath / — \ commitment cannot be quashed after 
the acett el his been put on hn trial and has pleaded to the charge before 
the Sessions Judge — Einp v Sagambar i. C L U 120 i S L R fi 
2 Weir •’6’ Kasim Hay Emp 4 C L J 114 f Cr L J laOo In 

such a cast the Ju Igc should proceed according to 1 iw ind disj i sc of the 
cist or the Public Prosecutor inij with the consent of tlu Court with 
draw the prosecution under set 494 — Sessions Judge v Arokta 2 Wcir 
In 0 Cal 584 however it has been held that th^High Court can 
quash a commitment at any stage of a criminal proceeding 

Oiil} b} the High Court — \ commitment can be quashid onlj by 
the High Court \ ^l3glstratc cannot quash the commitment and dis* 
charge the accusoil even though the complainant wishes to compound 
the case — 4 Ml 150 2 W U 57 \ Sessions Judge cannot set aside the j 

commitment and direct the Magistrate to try the case himstlf — In ee 
Bheema i(> 'I L J 3^5 5 Cr L J 99 
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The Ju-iicial Commissioner uheo sitting ift the Sessions duision is cot 
divested of lus capacity as a High Court Judge and he has full poner lo 
make an order under sec -I5 even when sitting as a Sessions Judge— 
Utlibat V Crod-ft 17 S L R i8S aO Cr L J 148 

Where the commitment is made to the Htgh Court (original criminal 
jurisdiction) the Appellate Criminal Bench of the High Court cannot 
quash the commitment In such a case the practice is to apply to tbc 
Judge exercising original criminal jurisdiction in the High Court — Wa 
mndra \ E>np 36 Cal 48 Contra — Crown Prosecutor \ Bhagaioifu 

42 Mad 83 (84) and Cm‘> v ifa Aay jot \\ 276 (F h) A I K 

1926 Cal 470 where it was held that an application to quash such a com 
mitment should be made to the Appellate or rev isional side of the the High 
Court and not to a Judge exercising original criminal jurisdiction In 
Venhalagtrt \ N U P r 43 Mad 361 an order of commitment was 
made by the original civil side of the High Court under sec 478 and an 
appeal against the order of commitment was preferred to the Appellate 
Side of the High Court 

718 Point of Uw — The High Court cannot quash a commitment 
made under sections 213 aod 478 except upon a point of ^ 

Goda Jiam 15 A L J 756 i^Cr L J 224 Tliough an appeal hes under 
clause ts of the Letters Patent from an otder of commitment made under 
section 478 by a Judge of the High Court m the original cml side the order 
cannot be set aside except on a point of law — lenhalagms A M Pirf" 

43 361 

Tlie High Court can quash a commitment on the following points of 
law —(1) Where the Magistrate who committed the case was competent 
to tr> It himself and to inflict adequate punishment in the Case — A ^ 

V Pharani Stng/i 3 A h J 14 h L v Jagmohan OA L J 989 Pn<P 

V Asha Bhatti 15 Bom L R 998 VUtbat v Ctoan 27S L R 188 (2J 
Where the order of commitment rests upon a misaj prehension and there 
IS no evidence upon which it can be supported — /» re Jagathanbal aWcir 
262 (3) Where the case was friable exclusivcty by the Magistrate ind the 
Sessions Court had no jurisdiction overit e g a commitment for an offence 
under the O^piom Act JAct 1 of tSyS ) — ig All 46,4 or under Madras Act 
I of i86«3 — 5 M H C R 277 or under sec 29 of Police Act \ of i86t — 
In re Indraheer i W K 3 (4) When there is absolutely no evidence siifTi 
cient to warrant a comnutmcnl — 2C L J 46 Nga Htnytnv 7» L 1917 
U B R 3rd Or 29 19 Cr L J 20 Tambt v Emp 9 L B R 208 
12 Bur L T O2 5 C W N 4x1 <» All 98 but see 13 Bom L K 201 
and 27 M L J 593 cited below (5) Where the committment was made 
in the absence of the accused — jC W A lio (6) Where the commit 
meat was based on evidence recorded white the accused was Hot arrested 
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rtn the charge at all — Weir ^59 (7) '\here the commitment was made 
b\ the Magistrate not m the exercise of his own discretion but at the 
su-’geitm of the District Magistrate and without examining the witnesess 
for the d fen c — Enip \ Va/Awra 1906 A M N 306 15 Mad 39 
(8) \Miere the cimm tm nt was msd wi hout examining the witnesses 
for the pros"cution— j Mad z"? or without examining the witnesses 
for the defence — E-np \ Md Hadt 2>AU 177 Emp v Mathura 1906 
AWN 30'! Q E V AhinzU zo All 214 (9) Where the Magistrate 
committed th»“ app over who had b oken the coaditions of pardon 
tendered to him, along with the oth r co accus-xl — 23 Bim 493 Q E 

V Bri] Varain o AH ^29 or where such approver was cotnmittcd 
befirc the trial of the other accus“d was fi iishe 1—g Ev Sudra 14 All 
33') (to) W lere the comm tting Magistrite had no territorial jiirisdic* 
tion over the otferc* — KEv Nga Tauiig, j Bat LT 26 (ij)Wheretb» 
committing Magistrate held the iiquirv without the certificate of the 
Political Agent which was nec ssarj 11 the case — Rim Charan r 
Croj!n 5 Lah 416 see this case and other cases cited 

see 188 

7x9 What are not proper grounds for setting aside commitm»s* — > 
(i) The High Court cannot set aside a committal merely because the iUri' 
trate made a joint commitment of several accused— -see 26 Mad 392 1 ^ 
A M N 306 and 7 Bom L K 4^7 cited under see •’13 («) A comns»a»-» 
can be quashed only on a pout of law and cannot Ic quashed on th»rr^iti<’ 
that there was no evidence on the committing Magislr te s record t > t- «,yj- 
the charge I tup \ StiUinan 13 Bom aot t Cr L J 23O /^ff 

V Emp 0 Cr L J 1045 (Sag! In re ixtstou /i dgt 7 M I J 5^ 

Cr L J (jijj so also a commitment cannot be quashed beca y tifg 

as to the ere lih Uty of theeviJcncc for the prosecution if tL»-* jv t 'u ■* 
some evidence which would jiistifv the Sessions judge In I aa -r'u i u*a.- 
tion of guilt ir 1 inocencc l>lhejurv 1/ iftowrd Moirfrear y j 
I Rang 52G Cr t J »>i V commit necit cannot ly «3L<a 

o i the 4,ronn I that the evidence was doubtful TJie prop»^ »< j, ^ 
a case \v i il 1 be for the District Magistrate to instruct the Pi jj- j- ^ 


tuvvithlriw fr jm the prosecution under s,ec 49} A / v 
7 Bur f 1 20 {3) Where i Magistrate going on fear- „ 

the Scasiona i case triable 1 y him>elf 01 the ground l_g- i» ^ 
were not in attendance and that his successor woald j. ^ 


t » try the cave afresh it was held that the commiim-at 
and not illegal so as to justifi the Hi^h Court ti> ^ * 
(j) \. commitment is not illegO bccau e it is tnad, t 
Judge who gave the direction /or tJie prosecution of *,» ^ 
(giv mg false cv idence) committed before him r B-— 
ment for false complaint (sec an I PCjisny*^,^ 
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Alagistrate has proceeded on the report of a police officer and has not made 
a judicial Inquiry into the complaint —6 Ca! jSi (y) The fact that some 
of the accused were committed while other persons who were concerned 
m the offen''e hil not yet been arrested is not a ground for setting aside 
the commitment -7 M L T 187 (8) A commitment ought not to be 

quashed on the ground that a cm! suit is pending in respect of the subject 
matter of the offence —18 Bom 581 but the trial of the case may be post 
poned until the determination of the civil suit— 2 Wcir 260 (9) Where 

the Sessions Judge had no jurisdiction over the place of offence hut the 
objection taken on this point was overruled by the Scisions Judge the 
Kigh Court held that there was no sufficient ground for questioning the 
commitment —17 Mad 402 (lo) The High Court cannot interfere when 
the Magistrate being of opinion tliat he cannot adequately punish the 
accused exercises his discretion by committing the case to the Sessions — 
Ktng E»ip V Baldto ri A L J 430 14 Cr L J 304 (it) The High 
Court cannot quash a commitment iv/iere the Magisfrafe though he can 
mflict the maximum sentence provided for the offence commits the case 
being ol opinion that it should for other reasons be tried by a Court ol Session 
— Croam Proseculoi' v Bhagt/alkt J5 '1 L J 559 to Cr L J 997 Chant 
V Croton 21 Cr L J 791 14 S L R 83 (12) \ commitment will not 

be quashed on tlie ground that tli* committing 'lagistrate has failed to 
observettie provisio !•» ofsec 360 in rcbp*cl of some of the wilncsses m 
such a case the trul Court will be directed to recall the witnesses in resprct 
of whom sec 360 Was not complied with and to comply with those proviaiojis 
so far as these witnesses arc "concerned — ibliir Pahtin \ Linp sO 
C W N &08 AIR 1025 Cal 928 

216 When the accused has given m any list of witnesses 
Summon, to unto Section 21 1 and has been comra.lted 

es for defence when for tnal, the Magistrate shall summon such 
accused is commitled the witnesses included in the list, as have 
not appeared before hnnself, to appear before the Court to 
which the accused has been committed 

Provided that, where the accused has been committed to 
the High Court, the Magistrate may, m his diacretion leave 
such witnesses to be summoned by the Clerk of the Crown, and 
such witnesses may be summoned accordingly 

Provided, also that ff the Magistrate thinks that anj vit- 

t> t . 1 ficss IS included m the list for the purpose 

Refusal to summon * , 

unnecessary witness of vexation Of delay, or of defeating the end 
0W«si!,pMnm.il, of jnslice, tte Magistrate may require liic 
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accu<4:d to satisfy him that there are reasonable grounds for 
bche\Tng that the evidence of such witness is material, and 
1 he is not so satisfied may refuse to summon the witness 
(recording his rci'ions for such refusal) or may, before summon- 
ing him, require such sum to be deposited as such Magistrate 
thinks necessary to defray the expense of obtaining the 
attendance of the witness and all other proper expenses 

7I9A Shall summon — VVhere the accused has made an applica 
tion for summoning witncssc', IhcMagistntemust deal with the application 
and pass an order cither granting the prajer of the petition or refusing it 
He should not simplj order the application to be filed — 6 CUN 548 
U here a witness once summoned failed to appear there being some delay 
in thcserciccof summons the Magistrate is bound to make a second attempt 
(the first attempt bemg a nominal one) to secure the attendance of the 
absent witness — Ciiip v Itukniiddin 4 \H 53 

730 Second proviso — Ihe second proviso is not intended to enable 
the Magistrate to inquire generally into wlut the difence of the accused is 
to be and to consider whether on leanuiio the niturc of the defence lie is 
ftbsolutcl) to abstain from summoning the whole of tlic witnesses cited 
by the accused Ihc meaning of this proviso is that il iinong the persons 
named by the accused as witnesses the Migistrifc consuliis that any par 
ticular witness is included for the purpose of \c\ation and delay he is to 
exercise Ins judgment and inquire whether such witness is mitcnat— 
3 Cal 573 \iul he can re juirc the aceuscti person to satisfy him that the 
evidence of the witnesses to be summoned ismalcnil only u/icii he thinks 
that the witnesses were included in the list for the purpose of vexation 
ele otherwise not — hi re Uaja of haiUu 3 \!l OoS 

Refusal to summon Kifwtijcs — The aeeuscvl is entitled to have the wit- 
nesses mentioned in the list summoned and exaiuuieO anil the only ground 
on which a Maoislrate e in ref sc summons is when the Magistrate thinks 
that tliL witnesses have been ineluded in the iKt (or the j iiipo'^c of vc\a 
tion and ilelay The Magistrate, should no r<.(«se to summon the wit 
nesses n tmed m the list niciely I eeausc he thinks Hi tl their cvi Jenic would 
not be reliable or material — In re Marinagi Itrddi _ " cir .03 Indeed 
he cannot dctidc beforehand on the credit to bcatf leheil to the evjdtrjce of 
a particular witness unless he has an opiorlumlv of liciring him Ly 
thus prejudging he exceeds the diseixtun given by this section — Q L v 
1 irasami 19 Mad 375 \gain the fact that the accused declined to 
examine witnesses at the close of the case would be no reason for refusing 
to summon them to meet fresh evilencc taken by the Magistrate subse 
quent to the close of the defence — 6 Cal 714 
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Recortht g icasom for refusal — A\hen i Magistrate r*,fusea to summon 
witnesses he must record his reasons for such refus il and the icasonsmust 
show thit the csidencc of such saitnesscs is not material The fact that 
the Magistrate thought that the reasons assigned bj tlic accused for sum- 
moning a AMtness were not sufficient is not a good ground for refusing 
to summon him— Jw/c Raja of Kantis S All 66S 

Order to deposit expenses — Though the Magistrate is competent to 
refuse to summon witnesses still he should fia the amount svhich he con 
siders necessary to defray the cost of the attendance of persons named 
in the list and intimate his readiness to issue summons on that amount 
being deposited— /« M 4 M H C R 8i An order refusing 

to issue summons should be sparing)} passed and such an order is impro- 
per in a case where the accused is unable or unwilling to deposit monc) 
and in consequence is conMcted without his witnesses being jlicard espe 
daily if the case is one in whicli a severe sentence is inflicted — Qadu a L"' 
press i8g8 P U 7 

217 (i) Complainants ami uitncsses for the prosecution 

and defence, tvhose attendance before the 
Bond of eompUin- ^ . 

anti and witnesses t-ourt of Session or High Court i* necessarj 

and who appear before the Magistrate, shall 
execute before him bonds> binding themselves to be in atten- 
dance stlien called upon at the Court of Session or High Court 
to prosecute or to give evidence, as the case may be 

{ 2 ) If any complainant or witness refuses to attend before 
the Court of Session or High Court, or to 
i°*case*o" refusal” to execute the bond above directed, the ^^agls 
bo^nd** e«cut» tratt may detain him in custody until he 

executes such bond or until his attendance 
at the Court of Session or High Court is required, when the 
Magistrate shall send him in custodj to the Court of Session 
or High Court as the case may be 

721 Whose attendance is necessary — There is no iw aaIucIi ob 
Iiges the committing Msgistnte to cause the attendance at the Sessions 
Court of CA erj one of the w itncsscs cjcamined Ea him irrespectiA c of thcit 
evidence being materiil for tlie pro’^ecution It is for the Vlagistratc to 
judge as to the necessity of the attendance of those Avitncsscs — f ii'P 
A Naik Lat 1883 AW N 37 ' 

218. (i) When the accused is^ committed for trial, the 
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Magistrate shall issue an order to such person as may be 
« * .. appointed b\ the Local Go\eriimcnt lu 

Commi merit whei . 

to be not! ei this behali iiotiijung the commitment and 

stating the offence in the s\ttu. form as the charge unless 
the 'Magistrate is satishcd that such persor is alreadv aware 
of the commitment and the form of the charge 

and shall send the charge the record of the inqmry and any 
weapon or other things which is to be pro 

Charge, etc to h* in ciidencc to the Court of Session 

forwa d 4 to H ?n 

Court or Court of or (where the commitment is made to the 
High*^ Court) to the Clerk of the Crown or 
other officer appointed m that behalf by the High Court 

(a) \\ hen the commitment is made to the High Court and 
an> part of the record is not in Engbsh an 
t^"be "to English translation of such part shall be for 

HghCout warded with the record 


219 ( 1 ) Tlie Magistrate 

^ . may if he thinks 

Power to sum •' 
mon suppl fit summon and 

"■“r examme suppl. 

mentary witncs 
ses after the commitment and 
before the commencement 
of the tnal and bind them 
o\er in manner hereinbefore 
proiided to appear and giic 
endence 


( 2 I Sucli iMmmatton 
•ilnll if possible be taken in 
the presence of the accused 
and where the 'fagistrate is 
not a Prcsidenc> Magistrate 


the commit tng 
Vagistra e or tn 
tie absence of 
such Magistrate 
any other Magts- 
tra ceitpo ered by oriitider Sec 
ion may if he thinks 

fit summon and examine 
supplementary witnesses after 
the commitment and before 
the commencement of the 
trial and bind them oxer in 
manner liereinbefore proiided 
to appear and gi\c ciidence 
(•») Sucli examination 
shall if possible be taken m 
the presence of the accused 
and where tlic Alagistrate is 
not a Presidency Magi'**~i 


219 (t) 

Power w sum 
mon supple 
mentary wit 
nnses 
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a copy of the evidence of such a copy of the evidence of 
^vitnessci shall, if the accused such witnesses shall * * be 
so require, be given to him given to the accused free of 
free of cost. cost. 

Cnange — The itjticiscd words in subsection (l) have been sub,t lu'cil 
for the words 'The Magistrate’ by section 6o of the Cnninat Troeedurc 
Code Amendment Act, XVIII of 1923 This amendment provides that 
the supplementary witnesses may be examined not only by the committing 
Magistrate but by any other Magistrate m his absence who is empowered 
to commit for trial 

The words "if the accused so require occurring in subsection C-) 
the old section have been omitted by the same Amendment Act The 
accused is now giscn an absolute right to a copy of the evidence 

722 Scope — This section provides for cases in which there Jwa> 
bo an accidental gap in the evidence In such a case, the Sessions Judg* 
may call additional evidence at the trial under «cc 540 or the comniilhng 
Magistrate may himscU take steps before the trial, under see 219 to sup- 
plement the evidence — M/ikal>$r v Emp . 23 Cr L J 79 (Oudh)/ 

The power of the committing Magistrate to call and evamme supple- 
mentary witnesses ccascs with the commcnccnicnt of the trial After the 
trial has eammen ed the Sessions Judge can cause witnesses to be sum- 
moned before hansel/ or under certain circum<.tan<ts have them exann eJ 
by commission Hut be cannot direct the cotnmtttiiig Magistrate to cjll 
additional witnesses and hold an inquiry' — Ilassan \ Entp , 1888 P ft 
29 If after receiving the onkr of commitment the Sessions Judge, lo 
view of the MagistrMt s rcconicd opinion thinks that further cvideiue 
should be taken the proper course is to point out to the committing Magi** 
trate that he should summon and evamine any supplementary witnesses 
who cm give evidence and bind them over to appear at the trial, md not 
to send the case to the Magistrate after the conclusion of the trial and ok” 
the opinions of the assessors have been taken — danlAhaw v Ewp. 1^9- 

V n ^ 

2S0. Until and during tltc trial, the Magistrate shall. 

Custody of accused subject to the provisions of this Code 
p.nd,n 2 tiial regarding the taking ot bait, commit tlm 

accused, by warrant, to custody 
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Or The Charge 


Form of Charges 

221 (i) E\crj charge under this Code shall state 

Ciiatgt to state the offence with which the accused li 
charged 

(2) If the law which creates the offence gnes it an> 

- . _ . specific name the offence mav be 

Specinc name of ■’ 

oflence sufficient des- dcscnbed m the charge by that name 
cripticn 

(3) II the law winch creates the offence does not give it 
How stated where sp^ific name so mucli of the definition 

oRence has no speci of the offence must be stated as to g vc notice 
fic nam* matter with which he is charged 

(4) The hw and section of the law against which the offence 
IS said to hate been committed shall be mentioned m the charge 

(5) The fact that the charge is made is equivalent to a state 

What m 1 ed m cvory Icgil condition required by 

charge law to constitute the offence charged was 

fulfilled m the particular case 

(6) In the presidency town the charge shall be written in 

, ^ English el<«;w here It shall be written either 

Langjage of <.ha ge ^ . ..1 x ^ ^ 

m English or m the language of the Court 

(7) If the accused has been (7) If the accused hauttg 

previouslj Mn pmmisly 

incted of inj wcuonwhento con icJcd of any 
offence and it ***”*““* cffence is liable 
IS intended to ly rcas >n f such previous con 
such pre\ious con ticlton, to enhanced punish 
\iction for the purpose of ment 0 h puiushnenl 
affecting the punishment 0/ a different kind for 

/ 


Peevtovs i 
victionwhen to 
be set out 


pro\e 
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subsequent offence, ind it is 
intended to prove such pre- 
vious conviction for the purpos'* 
of affecting the punishment 
which the Court may tJunkJtt to 
aitard for the subsequent offence 
the fact, date and place of the, 
previous conviction shall he 
stated m the charge H such 
statement has been omitted, the 
Court may add it at any time 
before sentence is passed 

Jllustrations 

(fl) A IS charged with the murder of B Thi* is cqun'alent 
to a statement that A’s act fell wthm the definition of murder 
given m Sections 299 and 300 of the Indian Penal Code that 
it did not fall within any of the general exceptions of the same 
Code . and that it did not fall withm any of the five exceptions 
to Section 300 or that, if it did fall within Exception I, one or 
other of the three provisos to that exception applied to it 

( 6 ) A 18 charged under section 326 of the Indian Penal Code, 
with voluntarily causing gnevous hurt to B by means of an ms 
trument for shooting This is equualent to a statement that 
the case was not provided for by Section 33 5 of the Indian Penal 
Code, and that the general exceptions did not apply to it 

(c) A IS accused of murder, cheating, theft, extortion, adultery 
or cnmmal intimidation or using a false property mark Tlic 
charge may state that A committed murder, or cheating, or 
theft, or extortion, or adultery, or criminal intimidation or 
that he used a false property mark, without reference to the 
definitions of those crimes contained in the Indian Penal Code , 
but the section under which the offence is punishable must, 
in each instance be referred to in the charge 

(d) A IS charged, under Section 184 of the Indian Penal Code 
with intentionally obstructing a sale of property offered for 


which the Court is competent 
to award, the fact, date and 
place of the previous con- 
viction shall be stated m the 
charge If such statement is 
omitted the Court may add 
it at any time before sentence 
IS passed 



Sec 221 1 Tiir mnr oi criMi\\i rnoccDLRr 5 q1 

«;alo bj the lawful authontv of a public sen’ant The charge 
chould be in those words 

Change — Subsection (7) has been amended b> sec 61 o' the Criminal 
Procedure Code Amendment Act \.MII o lojj There is some doubt 
Mhether un ler section 2-1 it is permissible to prose a previous conviction 
if the enhanced punishment which it is sought to award is not leyond the 
competence o* the Court and the amendment directs that in such a case 
evidence o the previous conviction ntav be Riven — Slntement 0) Objects 
rtwri Reasons (igi-f) This amendment siipersc es the ruling 111 2 \teir 
464 where it was held that 1 the sentence passed «is within the ^fagis 
trate s competencj the details o the previous conviction need not be 
fiixen 

723 Particulars to be stated in the c arge — ^The object o these sec- 
tions IS to enable the accuseil to know the substantive charges which Jie 
will have to meet and to be read) for them before the evidence is given— 
Ram Chaitdar \ Ciiip 17 Cr L J 411 (Ml) ac used is entitled 

to know with accurac> and certaintj the exact value of the charge brought 
against him Unless he has this Knowledge he will be p cjudiced in his 
difence e«pcciallv m cases where it is sought to implicate him for acts 
not committed bv himself bit bv others with whom he is in company 
—It Cal 10b AmrUalal \ U F 42 Cal 9^7 Chhakartv Emp a6Cr 
L J 5O7 (Csl ) hedar \ath\ K F 20 C U N 408 'G Cr L J 849 
An ccused IS entitled to be informed with the greatest precision what acts 
be IS said to have committed and under what section of the Pensl Code 
the e acts fall Shea Sa Par v K F OWN *C2 ■•7 Cr I J 62 

rathire to state in any substantial form ihe nature and pvrt culars of the 
offence alleged against the accused would in some cases be a fatvl defect 
which would vTtiate the whole proceedings Where an offence charged 
involves consequences which ma> be chained in general terms such as maj 
arise m a case o arson where a man raaj bs one act o arson set ire and des 
troy several stacks o hays o several persons no particular is required, 
the nature o' the 0 fence being sufficiently stated b> the date time and 
place of the setting fire but extortion or obtaining mone) from persons 
by unlawful means involves stating with some ajiproach to accuracy the 
approximate amounts alleged to have leen obtained from each person and 
the nature of the extortion usevl against each person — Rant Chandar v Lmp 
,7 Cr I J 4»r (^») 

In a charge of noting the common object of the unlawful assembly 
should be specified— 9 C \\ ^ 599 11 Cal 106 33 Cal 293 Where 

the object of the unlawful assembly is to take possession of some property 
the property must be specifiwl in the charge— 33 Cal *93 Where th ^ 
arc tw 0 jects of an unla vful is imblv loth the otjects must be / 



59 ’ 


THb CODF OF CRIMINAL PROCEPURF fCw. XI\‘. 


fei ani not one — 32 Cat 276 For a charge of consp rac) onl) m 
•agreem nt is sufficient so »t is sufficient to inclo to in tlie charge the ag'ce 
ment uh ch i» alleged to have been irnvetl at between the conspiratcrs — 
Btihmhhar \ KB 2 O \\ N 7fo zfiCr I J 1602 Where a c ns 
pirat ir IS present at the cotnmts ion of thcoffence he may under the Jto- 
visions of sec 1 14 I P C b dtened to have commit'^cd tl c offe c but 
if that is the way in which the accused m to be made responsible for the 
offence he should be specifically charged with such offence as read with the 
provisions of sec 114 I P Code — Altmuddt v L 52 Cal 253 29 
C W N 173 40 C L J 541 

Uhere a particular intention is an import int element in the offence 
the intention must he specified— 22 Cal 301 

In 1 charge of sedition the actual seditious words neetl not be set out 
in the charge if the substance of the words is gn cn — t S L R 14 

The eiiitence of aggravating circumstances which go to cn anc the 
punishment must be set out m the charge — Ratanlal 55 

Subject umUer of offence — \Miere the law and the section ns well i« 
the words of the section are mentioned in the charge the subject 
of the offence need not Ic specil'cd Thus where the Oleg 1 act charged 

15 the unlawful and malicious possession of expJosise substances mthm 
the meaning of Sec 4 of the EspTosiae Substances Act it i« not essential 
to spccifj in the charge the esplosise substance which the acciised 

in their possession— inf s A C lOC \\ V C7C 42 Cal 937 

16 Cr L J 497 

Lmbtlily to w/npping —Where the accused is liable to be punished 
tinder the Whipping \ct the charge must state the lisbiht) — 5 Mad 158 
Law and section of the taw — V charge for an offence under the Penal 
Code must refer to the section of the Penal Code under which the offence 
IS punishable — 9 W K 33 Moreover m framing the charge the Court 
should adhere to the language *>f the section as far as practicable — -I* 
Cal 937 Chhahart a Ctnp lOQr h J 5O7 (Cal ) W here the law and 
section were mentioned in the charge and the accused fully understood 
the nature of the offence with which they avere charged the oniission 
of the words unlawfully and inaliaously and in 'Bntish India ’ ec 
curring in the section avas held no* so material as to prejudice the accused— 
Aumtalat \ A ZT 4-’ Cal 957 

724 Sub section (7)— Previous conviction — .The prosecution >* 
bound to prove the presious conviction and the identity of the accused 
with the person previously convicted— 2 Weir 260 

W here the previous cons iction is not mentioned in the charge it cannot 
be used for the purpose of enhancing the sentence — Ratanlal 70 e g for 
the purpose of adding the sentence of whipping to imprisonment — Afony 
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mput, J N\r»r 2^5 and 267 In 7 M L T 77 and 1917 P It 59 ho«c%cr. 
It i» heM that the omuMon to^t out the previous conviction 1$ not a suffl 
cirnt reason for interfcnnR with the enhanced sentence in appeal or revision 
unless there has tieen a failure of jiistKe li) reason of such omission See 
sec 325 . see also 8 L 1 ) U 461 where it has l<een held that the omission 
to state the fact, date and place nl previous conv c ion i« not material where 
the ptTcious conviction was put to the accused and admitted b> him before 
judgment was passed 

The previous conviction must be entercil m the charge and the accused 
should be called on to plead thereto the mere admission by tlic accused 
that he liad once been m jail is insufficient to show that he pleaded guilty 
to a previous conviction— 4 llom L It 177 

ract,^ale placr oj ptnfout tttntuUon — \\ hen a person IS charged with 
previous convictions it is not sufficient to state that the accused is an 
‘old offender , as that does not suffic>ent]> bring home to the accused 
person the particular offence or class of o fences which renders him liable 
to a more severe sentence than wo Id otherwise l>c imposed— /« re Ytp‘ 
fakka sNNeiraf/i It the fact, date and place of the previous conviction 
are not stated, no enhanced sentence can be passnl on the accused— 1863 
A NN <10 Ilut where the accuscil was at the time lying under sentence 
nf the previous conviction referral to, the omission to mention the parti 
eulars of the previous conviction would In no way prejudice the nccused 
and would afford no ground for interfering with the enhanced sentence— 
1881 A W K 32 

In passing an order under sec It is not necessary that the details 
of the previous conviction should be roenUonrd Jn the charge- 9 K L K 
88 (cited under See 365) 

222 (i) The charge shall contain such particulars as to 

Particulars as to the time and place of the alleged offence, 
time, place and and tlic person (if any) against whom, or 
the tlung (if any) in respect of which, it was 
committed, as are reasonably sufiiaent to give the accused no- 
tice of the matter with which he is charged. 

(2) When the accused is charged with criminal breach of 
trust or dishonest misappropriation of money, it shall be suffi- 
cient to specify the gross sum in respect of which the offence 
ts alleged to have been committed, and the dates between which 
the offence is alleged to have been committed, witliout spec 
mg particular items or exact dates, and the charge so fr 

Cn 38 
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shall be deemed to be a charge of one offence within the mean- 
ing of Section 234 

ProMded that the time included between the first and last 
of such dates shall not exceed one year 

725 Particulars as to time, place «t • The charge must contain sulh 
cicnt particulars ns to time place person and circumstance so that the 
accused may hane notice of the matter with which he is charged Q -E 
s Faktrappa i^Ikun Oates \ Emp 38 C L J 163 \ charge for 

housebreaking and theft is bad for aagueness if it does not spccifj the 
articles stolen or the name of the person whose house was broken into 
and omits to mention one of the places where the offences were committed— 
5 i«{<ba< 2 itv A h sS M L J 381 lOCr L 3 298 A charge ofdefamation 
IS defectne if it does not set forth the particular occasion on which it was 
commuted —30 Cal 402 \ comiction under see 377 I P C is illegal 

on a charge which does not set forth the time place or the person with whom 
the offence was commuted bu only states that the accused habitualh 
wore womens clothes and exhibited ph steal signs of having committed 
that offence —C \ll 204 In a charge of adultery it is sometimes unpos 
siblo to specifi th- particular date < r dates onwhich the sexual intercourse 
took place it is sufficient to specify two dates between which the oficn** 
is alleged to hasc been commuted JJhola \ath \ Emp 51 Cal 4^^ 
(402) 28 C W N 3-3 23 Cr L J 997 

The test as to the sufficiencv of the particulars of time place etc is 
whether the accused has reasonable notice of the offence with which he 
IS charged In one case it ma> be neccssan to specify accurately th 
time and place while in another it may be imreasonabk to equire the 
prosecution to do so Ratanlal byj 

7 6 Subsection (2) This subsection did no exist in the Code of 
1882 The rilin in 2 C \\ X 341 and 24 Cal 193 to the effect that 
particular items and exact dates of the misappropriation must be mentioned 
IS no longer good law \s the Jaw stood before there was great difficult} 
in consnetmg where thvre was a running account and where the proseciitiou 
wej-ff unable fo put ttofjj' bonds on a sprdfied jteni out of which the parti 

cular sum was emb zzled also tlierewas the difficulty of joinder of charges 

under see 234 These diifirulties hase been renioied after 1898 
Kumar v Lntp 29 C \\ N 54 40 C I J 555 

This subsection applies onlj to a charge of criminal breach of trust 
or misapproprtntion it docs not apply to a charge under sec 477 ^^^ ^ 
C—Kalka P -^sid ^ Emp, 33 Ml 42 26 Cal 5^0 Ramau B Jari \ 

Fntp 41 Cal 7 -• or to a charge of cheating— r A L J 599 

\gain it applies only to misappropriation of tnone^ and not to mis 
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arp'opntSion tn rc‘-p<!Ct o( a numNr oI Iffft— t7n(hni m Ira \ Ftup, 
(nTi)jM \\ N 4« 7 liCr I J if 7 

7T7 Gross sum only neH be mentioned — This is in enablint; section 
an 1 It enacts that it is suffirient loapecifa the acRrefrate sum without goint; 
into details It dispenses with the necessits o( enumeration ot sanous 
Items hut It does not prohibit such mumoralion — Fvif' v Dallo Han 
mini 30 Bom 4 I It IS optional with the complainant eitl er to mention 
the gross sum or to specifs all the items misappropriated \nd this section 
docs no* maVe conpulsora either the one or the other The complainant 
mas choose tn sperifv all the particular items instead <il mentioning the 
gross sun anl this will lie treatn) as a men siiperfluit} hut not an illr 
galitj — ^oniiruiJiH s \i ittan ti fal o.s or the complainant ma> men 
tion oaU the gross smnunt even where the particular items can he speci 
lie.!— r*ems« \ Tmp jMal 

BjI a'thojgh II IS sufficient I » frame a genera charge of the grOsS 
amount the Magistrate sh ul I also see that the charge docs not hecomo 
so general as to U \a,ue and the aicusel is m t prcjiidiceil tlierch) — 
1957 r W R If Tliougli It IS sufficient to mention onlj the gross sum 
and not necessanh ihv particular item* »td! the prosecution must prove 
SThat tota' sum the a'-eusc I has untawfull> expended or failed to account 
for in such a wav as to leave no doubt that he has been engaged in a cri 
minai misappropnatim an<i how that total sum is made up There must 
Ik* a definite fin ling of 3 certain dr/imU sum traced to the accused and 
eleirly shown to have been wilfully and nnlawfullj appropnated to his 
own use It IS n it sufficient to fling into the charge an alleged balance 
nr net profit which the accuseil an agent of the complainant is supposed 
to have carneil and sa> that in respect of that net profit he is guilt) of 
misappropriation of every rupee which he cannot produce or explain— 
\fnhun Singh v Finp 4. Ml 512 

If the particular items arc specified the charge will not be illegal bj 
reason of the fact tli-at the items exceed three in number — Fiiip v Giil 
lart Lat 24 All 2)4 This wction is not controlled by Sec 234 but rather 
modifies it 

728 Charge so framed c arge of one offence — This section 
clearl) a Imits of the trial of any number of acts of breach of trust com- 
mitteil within tlie year as amounting only to one offence — Cmp \ Dallo 
llanmnni 30 Bom 49 \ charge in respect of a gross sum wathout speci- 
fying sev era! items is a charge of one offence and not of several offences 

33 All 3O Where an accuseil personis tried on charges of criminal breach 

of trust in respect of two cheques and also on another charge m rtsj ect 
a gross sum made up of three distinct items which might have been • 
were not specified the trial is in fact not on five distinct charges but 
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for three offences (2 cheques plus gross sum) and is therefore legal under 
Sec 234 — Thomas V Emp 29 Mad 558 see a so Emp \ Ishlaq 27 All 
69 32 Cal 1085 

This subsection enacts that the charge >n respect of a gross sum shall 
be treated as achagefor one offence mithxn the meaning of Sec 234 
but it does not provide that the several acts of misappropriation wllbe 
treated as forming one fraHsac/ion within the meaning of Sec 235 — East 
I tswanathan V Lnp 30 Mad 328 

One year — The time covered by the several acts must not be mere 
than one year where the charges related to items misappropnated in the 
course of two years the conviction was quashed — Dhanjthhoy V 
Khan 1905 P R 14 

223 When the nature of the case is such that the particulars 
- mentioned in Sections 221 and 222 do not 

Wh n manner of 

committing off*nce give the accused sufficient notice of the 
must be stated matter with which he is charged the charge 

shall also contain such particulars of the manner in which 
the alleged offence was committed as will be sufficient for the 
purpose 

IllustraUons 

(а) A is accused of the theft of a certain article at a certain 
time and place The charge need not set out the manner in 
which the theft was effected 

( б ) A is accused of cheating B at a given time and place 
The charge must set out the manner in which A cheated B 

(c) A IS accused of giving false evidence at a given time and 
place Tlie charge must set out that portion of the evidence 
given by A which is alleged to be false 

{d) A is accused of obstructing B a public servant m the 
discharge of his public functions at a given time and place 
The charge must set out the manner in which A obstructed B 
in the discharge of his functions 

(e) A is accused of the murder of B at a given time and place 
The charge need not state the manner m which A murdered B 

(f) A IS accused of disobejnng a direction of the law uath 
intent to save B from punishment The charge must set out 
the obedience charged and the Ian mfnnged 
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739 Til?" «juc-'linn IS lf» whrthcr further jnrlicuhrs art rt'ess'jn 
un Jcr this K^lion ts a qurstian of ilKrrlinn in cicli cist— Au</fT<‘» * 
\ Im'i 3 > Cal 7^1 In a cast of chtatini* thr charge must f«t ot-t tli* 
nainT in uhKh thtofftnrc was commiltoil Whether the »otJ» cf 
chafer arc rcssonal h suffiticot to gi\e the accuseil notice cf tie a'ct- « 
ti >n » htth he has cot to meet •lej'ends upon the circumstaneci cf ta h ; ' 
ticclar ct.se The omission to state the manner of cliealinc i> 
as matrfial <r n t acc' rdinRlj as the accuscti has or lias not n fa'* 
nislel lit the ntris ion an! the o*r«s 1 n has or lias 0 jt oce.. . ' * 

failure of justice (see ..Jill hanicl — heJar ralM \ finp ?yCT * 

< C I J 1 7 aO' f I j s, W er« t r m inn r o' |f^ r 1 ^ 

seas set out as (< How s — ITv dceeivinff isitli ftlsc rej>rf-se*-tj*j »-j 
promises as wejl as I j t» n lui t held that the expression te '* ♦ ✓ 

sai:»e an 1 in lefinitc to CISC tl e arcusesl pmjicr notice < f tl* ,/ 

deceit— Aerfaf \alk \ Ltnp (iupr<>) 

\ charct o' an a«ti nij t I cheat mu 1 sp-cily ihe »-r .f e- eX 

Iw cheated an 1 tin mtnn r 1 1 which tv atte i| I uas r <•, t r *> 

37 P 


224 In o\cr> charge words used in devn!r"- ,e 
shall be deemed lo Intc lx*-* vx-*: i 
Uk^i! m’ <eme' (" w *'"50 att!iclic<l (n lljim 
und»f which offence tJie law untler wJiicIi 
punishdbc 


II pufiithible 


225 No error m stating either the - e » 

culars rcquirctl to . '' 

Effe-t o' e rors . * ‘ '-s * , 

and no omission to stat' tcv - 

particulars, sliall be regarded at any stag! tl** ^ 

unless the accused was m fact misled ^ ^ , 

and it has occasioned a failure of ju«l|ef ** 


Jlliislra tons 

(а) A IS charged, urdcr section 2^2 »/ 
with ' hating been in possession ofeotf**- 
at the time when he bccimc posv-sy^ . 
was counterfeit,” the word 'frau*!'— . 
the cliarge Unless it appears f|«i ^ 
this omission, the error shall not 

(б) A is charged with cheating I , 
lie cheated B is not &et out in ^ 
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A defends himself calls witnesses and gives his own account 
of tile transaction The Court may infer from this that the 
omission to set out the manner of the cheating is not matcnal 
(r) A IS charged \Mth cheating B, and the manner in which 
he cheated B is not set out i« the charge There were manj 
transactions between A and B and A had no means of knowing 
as to which of them the charge referred, and offered n defence 
The Court may infer from such facts that the omission to set 
out the manner of clioatmg was m the case, a matcnal error 
(d) A IS charged with the murder of Khoda Baksh on the 
2Jst January 1882 In fact the murdered person's name was 
Haidar Baksh, and the date of the miirdci was the 20th January 
1882 A was never charged with anj murder huf one and had 
heard the inquiry before the Magistrate, which referred e\clU' 
sivcl^ to the case of Haidar Baksh Tlie Court may infer from 
these facts that A was not misled and that the error in the charge 
was immaterial 

{e) A was charged with murdenng Haidar Baksh on the 
aoth Jauuafi 1882 and Khoda Biksh (who tried to arrest hini 
for that murder) on the 21st Januar} 1882 When charged 
for the miirder'oT Haidar Bak«h, he was tried for the murder 
of Khoda Baksh Tlic witnesses present in 1 is defence were 
witnesses in the case of Haidar Baksh The Court maj infer 
from this that A was misled and that the error was matcnal 
730. Error or omission — tVIicre the common objicts o an 
assemWj were to Meal m-*ngoes and lo caw»c lh<, dcatb ol a person and 
Judge in sumnimg up the case to the jury sjmke of the two objects hut 
the charge mentioned only the latter object it is as held that the omtssiou 
to sjiecify both the objects in the charge was nj ttnal in as niui-h ns it f* 
difficult to say whii-h of the two common objects ind been accepted hj the 
jufj and if the jury had accepted that object which was not raentioni'd 
in the charge there had been i failure of justice^Jr Cnl 27O hen the 
charge against the accused was that he embezzled some deeds hut he "«** 
cou.MCted of emblezzUng some amounts obtained bj dealing uifh tho‘e 
deeds It was held that the charge was materiaUj defcctii t iiml the 
tion must be set aside — li C M ^ 577 

A charge of sedition Is not defeettse if it omiis to state the jiarliculat 
passages or parlicular words used by the accused it is sufficient if the 
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•■ulrtlanct. of tl c words «s el out 1 \eu if it is defeitisi il will be cured 
Is this section /»>!/' \ TiifAnj II 33 tfom 77 t Mad 384 31 Mad 

3 The omission of w ords sue 1 ns di honcstU or i nhsvfulls or in 
Hnlish India is not material and is cured I \ this section — If pa/ ahl 
inn to D II C ]< 373 ^iinran/a I tup 41 Cal 03/ 

If the charge is drawn up in a somewhat informal manner but is suffi 
utntK explicit as to gia c the accused notice of the charge the irrcgulanta 
will be curi-d ba this section — tmp \ Tri5Aint(i(i 33 Bnm 77 

T(sl lo deleriniiif u/ic//cr rrror is lual na —In determining whether the 
error or omission ha^s occasioned a failure of justice the Court should lia\ c 
regard to the manner in which the accused has conducted his defence and 
to the nature of the objection t e whether the objection could and should 
Jiaae been raised at an earlier stage of the proceedings — Rfg v liakh 
ina to U H C It 373 Q L \ Tfaiiyi 10 Bom 124 Where the charge 
did not correctlj set out the facts of the ease for the prosecution upon w hich 
It avas founded but it was dear from tl c answer which the accused gate 
to the Court when examined under the provisions of see 34" that he under 
stood cxactl} what the case against him was held that the defect in the 
framing of the charge did not prejudice the accused in u > aaaj — Cohul 
\ Lmp 2j C W \ 483 iC Cr L J o®t’ 

Dul\ of Mapsirate — Where a charge is erroneous as to the intention 
with which the offence was committed it is the duty 0 the Magistrate 
Ik. ore convicting the accused for committing the offence with a different 
intention lo ntwu I lie cl orge to that effect so as to gi\ t notice to the accused 
of what he IS charged with Ihi where the charge was house breaking 
with intention to commit theft hut it was found that the intention was 
criminal mtngue with a woman in the complainant s house the Magistrate 
b '’or convicting the accused of house breaking with the latter intention 
should clearl) draw up a charge to that effect— t/uAomrif Hosaiii \ Ltiip 
4iCal 743 Hajart y hitgCnp 20 C M N 344 But see 44 Cal 358 
in which it has been held unter the identical circumstances that ft is not 
necessary for the Magistrate to amend the charge the accused has mg been 
charged with cnnunal trespass with a gmUj intention it is competent 
to thc'Court to convict him with cnnunal trespass with some other guilty 
intentiop and in such a case the accused is not m fact prejudiced by the 
couv iction 

228 . W^icn an> i e ‘ on is» committed fo' trial \nthout a 
charge or with an imperfect or erroneous 
mitmert without charge, the Court, or, m the case of a High 
fea ehwgr*'** *"'*'*^* .Court, the Clerk of the Crown may frame 
a charge or add to or otherwi'ie alter the 
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charge as the case may be having regard to the rules contained 
m this Code as to the form of charges 

IllusiraitOttS 

1 A IS charged with the murder « f C A charge of abetting 
the murder of C may be added or substituted 

2 A IS charged with forging a valuable security under 
Section 467 of the Indian Pena* Code A charge of fabneat 
mg false evidence under Section 193 may be added 

3 A IS charged with receiving stolen property knowing 
It to be stolen During the'tnal it incidentally appears that 
he has in his possession instruments for the purpose of counter 
feitmg com A charge under section 235 of the Indian Penal 
Code cannot be added 

731 Charge —Throughout this Code tl e word charge is gene- 
rally used as the statement of a specific offence and not as indicating the 
entire senes of offence of which a prisoner is accused and it is in the former 
sense that the word IS used in this and the following sections— C ^ 

Subfiana S Bom 200 

KilAotil charge — These words apply not only to the cases where 
there is no charge at all but also to cases xn which there is no charge lO 
respect of such offence as the Sessions Judge or Clerk of the Crown may 
think the accused ought to be tried for — ^8 Bom 200 

Frame a charge — At the begmmg of the trial if the Judge finds 
that the Magistrate has omitted to frame a charge he may supply the 
omission and frame the charge that is made out on the evidence recorded 
by the Magistrate — Dodo -v Fmp 9 S L R 37 16 Cr L J 573 

732 Addition of charge — If the charge framed by the Magistrate 
Is imperfect or erroneous the Sessions Judgemay alter or add to the charge 
having regard to the offences disclosed m the evidence recorded by the 
Magistrate But the Sessions Judge cannot go beyond the evidence re- 
corded by the Magistrate in adding to or altenng the < harge He cannot 
add or alter a charge upon the evidence recorded by himself at the trial 
If he docs so the effect is that he takes cognizance of an offence without 
any preliminary inqu ry in rcspCcl of it by the Magistrate and the provi 
sions of Sec 193 o this Code are rendered nugatory Thus where the 
charge drawn up by tl c "Magistrate was under Sec 2o-» I P C and the 
Sessions Judge on the application o the Public Prosecutor added a chaigo 
(or an offence under secs 109 and 201 1 P C upon the evidence of a person 
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who wd-j c^mmieJ as a xMtness for the first time b> the Sessions Judge 
it Wds held that the a(,tiou o the Judge was ultra vires ml the addition 
ofthcchargc was not mcreli ao error of procedure but an improper 
assumption of junsdiLtiou — Painu latma\ Q 3 Mad 351 

\gain the Sessi 1 1 Court can add or alter a charge with reference to 
the imm'*iiate subject of the prosccutioi and committal and not with 
r gard to a matter not covered by the indictment Thus where a pro 
stcution was instituted by \ on a charge under sec 417 I P C and the 
S»>3ioas Judge altered the charge into one for an offence under sec 420 
1 P C (orchcatingB it was held that the procedure was illegal imsmuch 
asth-ewasno comnhmt by B ml the pr sec Uion was instituted 
by a p-rsoa in rcjpcct o a matter with which B was not concerned and 
the Magistrate did not commit the accused with respect to any o' cnce 
committed against B— 3 Cal Similarly where the accused was 

committed to the Sessions for the murder o \ the Sessions Judge could 
not add a charge for causing grievous hurt to D—SAfl% Dm V Crown 1909 
P \V U -o n Cr L J 131 (In 8 All 665 however such a procedure 
was not treated as an itfegahty but a mere irregularity and the High Court 
refused to uterfcrc be ausc no prejudice was caused to the accused) 
Bat w here tnc committing Magistrate committed the accused for the murder 
of A and for causing grievous hurt to D the Sessions Judge could add a 
charge for the murder.of a V Emp aSC \\ N 361 AI R 

ly 4 Cal 6 5 

The Session ^Judgo s power to add a charge is not fettered by the fact 
that a complaint m respect of it had been previously preferred before the 
Magistrate and dismts eJ by him— (J E v 16 Bom 414 

Power to expunge a charge —The Session Judge has power to frame 
add or alter a charge but he has no power to expunge a charge duly framed 
by the committing Magistrate — Emp \ Pores! ol ah 7C L R 143 

Charge when can be aided ora'lered — ^Though the Sessions Judge has 
power to add a charge at any stage of the proceedings before judgment 
still he should exercise a sound and wise discretion and he does not ex 
crciso such a discretion when he adds a new and grave charge after the 
close of the defence — 5 C W V 71 \ charge cannot be altered after 

debvery of verdict — Reg v Shek Alt 5 B H C R 9 

733 Alteration of charge — ^Th Se sions Judge can substitute a 
charge of abetment for a charge of the substantive offence — ri B H C R 
378 If the committing Magistrate does not frame a charge with separate 
heads for each distinct offence the defect may be remedied by the Sessions 
Judge— 7 \V R 8 In a case m which the accused was charged with 45 
offences and committed to the Sessions the proper procedure is to amc 
the charge and to hold separate trials and not to confine the prosecu 

/ 
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to three headb of charges acquitting the accused of all the rest— 8 Cal 

430 

\Uering a charge includes the toithdraua! of a charge ishich has been 
added by the SesMous Judge after commitment— la All 551 

227. (i) Any Court ma> alter or add to anj charge at an> 
time before judgment is pronounced, or 
Court may alter c large in the case of trials before the Court of 
Session or High Court, before the \crdict 
of the jurj returned or the opinions of the assessors are ex 
pressed 

( 2 ) Every such ilteration or addition “^hall be read and cx 
plained to the accused 

734 Ad ition or amondment of charge here a Magistrate sura 
raoned the accused under n certniti section of the renal Code but the evi 
dence dis lojcd an offence under another section he can injcnd the charg® 
—Uti'oo'iarla>’\ 4rijf 0 Cr f J joi(Cal) Sessions Judge , wb® ' 
thc> rcceii c m indictment should compare the ch-irge sheet with the stction 
nnd when necessary ntnend the charge sheet using the words of the 
s- tion so far as possible— UAiiftfn s Cmp .7 Cr .L J 57 (Oudh) 

\ Co irt of Session though sested with lar^e powers of amending and 
a I hng to clnrges tin only <lo so with reference to the immediate subject 
of the prosecution nnd coraniUt-vl and not with regard to a matter not 
covered bv the indictment— ViirAti CoundMi \ h\np 17 M I T 231 
I Cr L J 57 

In amending a cli irge the Magistrate should not write os cr the original 
clnrgc but should lease it cm the file for reference and should write the 
new charge scparatcl} — Ngci Pan ■\ Ltnp 8 Bur f. T 17 lOCr L J ’ 

Ihe Court m substituting one chaise for another cannot ignore the 
pri luumarj rc piisitcs of a charge thus a charge for rape cannot be altered 
into a chnrjjC for adulterj because the toraplanil of the husbsnd is a preh 
minary requisite m the latter offence— 9 Cnl 415 nor can the Court 
dlttr a charge of rape into a charge for npe and adultery m the altcrnatne 
— 5 -33 bee notes under sec igj 

But the I ower to add a charge is not limited by the terms of the cer 
(icatc u idcr section 188 Once a certificitc has 1 een obtained the Court 
hn power <0 a Id ant charge for ao> offence distloHCd bj the fncts thongh 

not spcci led III the certificate— Lwp s Krtshna \ \th 33 Ml 3»4 

Nate 581 under sc^ 

Mherc v prisoner has bt-eu cvlndilctl for dncoits, the Court nu> alter 
the charge of dacoity mto theft — 17 Bora yOi; 
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Am nim nt muit mt prtjithet accused — VtthoQgh this sectian give^ 
poA-^r to the Court to aiJ to or alter a charge still this power should be 
exercised with discretion and it is the duty ot the Court to see that the 
accused is not prejudiced by the addition or alteration of the charges— 
D}l3 V Emp , 9 S L R 37 Rig ' Ceii»«iis 6 B H C R 7G Thus 
aa addition or alteration ol charges at a late stage of the proceedmgs^w ould 
prejudice the accused m his defence and would be illegal Sec 6 C W N 
73 31 Bom 218 Where upon the trial of an accused person upon spe ilc 
charges in a Court 0! Session it is found at the conclusion of the trial that 
the charges as framsl dis lo>s no offence against the accused it 13 illegal 
and prejudicial to the a-cusel toalter or ani*al the charges and to convict 
him thereon without affording him an opportunity of meeting the amended 
or altered charge^ The fact that the accused cro»» examined the pro 
ss.ution witn-'sses to proi c the unsustainabdity of the charges as originally 
framsd is no ground for holding that by substantially alteriiig the charges 
ths accused was not prejudiced— V h<A» GounAan v Emp , 27 M L T 
*31 . SI Cr L J 57. 

Am'ndmtnt eannet cure lUegahty — \n tllegnl charge cannot be amend 
ed or altered and such am*adtneat will not cure the illegality Thus 
where a charge is drawn up of 4 offences it is wholly illegal under sec 
234, and the illegali'y cannot be cured by sinking out one 0! the offences, 
and convicting the accused for the remaining three— idunnia/u Chett} 
V E-npr'ss 27 Msd 569 Ch' h v Emp 49 Ca' 555 So also where 
a ^IlglStrate at first framed a charge under secs 352 and 304 I B Code, 
but finding that the two distiact offences which were in no way connected 
with oae another could not be tried together he struck, out the charge 
fram'd and framed a charge under sec 504 alone h Id that the procedure 
adopted by thcMagistratewasillcgal—KrijAHci IfiirrAi v Nara}ana5waint, 
49 M L J 93 26 Cr L J 1618 AIR 1923 Mad 10O5 

735 Addition or alteration wh'n to be mide — \ charge must be 
amended before the judgment 1 pronounced If a charge is defective 
e g if more than three offences are included in one charge which is invalid 
under sevtion 234 the Magistrate cannot remedy the defect by saying 
m his judgment that he would proceed on only three charges If he wishes 
to strike out any of the cl^arges be should do so before concluding the trial, 
and should give the accused an opportunity of making such defence as lie, 
thinks ^it , otherwise the tnat is vitiated — Chetio \ hmp 49 Cal 333 
24 Cr L J 86 

Although a charge may be added or altered at any tim* b^for** th' 
judgment is pronounced, still it is illegal to do so at a late stag' of th' pro- 
ceedings e B prosecution case has been clos'd and th' defra 

evidence has been recorded— a IsnJ Mahom'd, 31 lijs 

e C W. N 72 
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If the Complainant compounds the ollence the Conrl should ac<iuit 
th"* a* used upon the presentation of the petition of composition and 
has no power to alter the chaise already drawn up — 1914 P R 29 

In a trial by jury or assessor^ the Sessions Court has no power to alter 
th3 charge after th'* delivery ot the verdict of tlie jury or the opinion of 
th- asj’ijOt, — Reg v Shek Ah 5 B H C R j Harbjits v Crown i 9 l 6 
P R 3j Th’' wjrJ, return of verdict m-an the return of the final 
verdict which tha Judge is bound to record — "i Bom 200 

Apf> icnoi fit alleratioA 0/ chtrgt — application for alteration 
of charge mj>t be made imnJ“diateJy after th* original charge has been 
real and C'cplained by the Magistrate — 27 Cal 839 and the Magist ate 
should consider the application at once and not postpone passing his order 
on th* application — Q E v Vajtram i6 Bom 414 

735^ Sjbj*ction (2) — in alteration of charge must be read over and 
erplamcl to the a'-cuseJ It is not the intention of the legislature to cm 
power 3 Court to convict an accused person of an offence of which he has 
not been told anything Where a person was summonel to answer a 
charge under sec 34 Police Act but the Magistrate finding that the facts 
did not prove such offence convicted him under se* 279 I P C vnthout 
his being informed of the alterati m of th charge he'd that the coavic 
tioi was illegal— DA m« SingA V Emp A L J 436 AIR 1923^*^ 
443 26 Cr L J 1037 Righunaik v Emp 24 A L J 168 27 Cr L J 
132 AIR 1925 All 227 When a new charge was read aloud to the 
jury but was not specially explained to the prisoner and he was not called 
upon to plead to that charge but his counsel on being asked did not re 
quire a new trial (under section 229) it was held that the accused was not 
prejudiced by the addition of the new charge and the omission did not 
affe t the trial — Q E v Appasubhana S Bom 200 

223 If the charge framed or aUeration or addition made 
Wh=n iBlm.ypro- »=•'>>" section 227 IS such 

ceed immediately that proceeding immediately with the 
after alteration likely, in the Opinion of the 

Court, to prejudice the accused tn his defence or the p osccu 
tion in the conduct of the case the Cour^ may, m its discretion, 
after such charge or alteration or addition has been framed or 
made proceed ivith the trial as if the new or altered charge 
hid been the original charge 

737 Tnt. alditioi or alteration of a charge docs not open up the 
tna from the begin iing and the Court mayimmcdiatcly proceed mth the 
trial if U 11 of opinion that there will be no prejudice to the accused 
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If the accused has alreadj been examined under 5 ,ec 342 before the 
amendment ot the charge and before he has been called upon to enter on 
hu defence it is not incumbent on the Court to re eicaminc the accused 
after the amendment of the charge — Shaitilal v I\ C i pat 54 3 

P L T 01 3Cr L J 146 

229 If the nc« or altered or added charge 1^ such that 
Whsontwltialnuy P™!:«:*ng immediately niHi the trial 

te directed, cr tnal js hkel>, in the opinion of the Court, to 
suspended prejudice the accused or the prosecutor 

as aforesaid, the Court ma> either direct a new trial or adjourn 
the trial for such period as may be necessary 

738 New tful — See 8 Bom 200 (cited m hole 73O under sec 227) 
where the right to a new trial was waned 

Where the original and the altered charges arc nearly related to each 
other (the original charge being one of murder and the altered charge 
being one of abetment ot murder) and the accused did not object to the 
amendment it Mas held that there was no such material prejudice as would 
have necessitated a new trial under this section— 11 D II C R 278 If 
howeier the amendment 1 chargewoutd raise diffeient quwtiona ol law 
and would admit of a different line of defence the accused would be pre 
judiced and a new trial would bo necessary — Jitg v Covindas 0 B H 

C R 7 (> 

In a new tntl the Court would not be justified in referring to the record 
of the former trial as a whole but he may refer to such depositions as are 
especially put in evidence — 7 C L R 193 

230 If the offence staled in the new or altered or added 
Stay of proceedings charge is one ^or the prosecution of which 

if pros'cutun of previous sanction is necessary , the case 
offence in altered , , , , , , 

charge require p:e shall not be proceeded with until such 
yoiu sanction sanction is obtained, unle'S sanction has 

been already obtained for a prosecution on the same facts as 
those on which the new or altered charge is founded 

739 Sanction for one offence, conviction for another — ^The mere 
fact that the sanctioning authonly is o! opinion that the facts constitute 
an offence under one section of the Act is in itself no bar to a conMction 
of the accused person for another offence under another section provided 
of course that the fa'-ts stated m the order giving sanction are the same 
as those upon which the conviction is based In such a case it is tot reces 
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sary that fresh consent to the tnal upon such altered charge would ha^e 
to be given b> the sanctioning aiithont) Section 230 of the Code makes 
full provision for a case of this kind — Attiar Stugh \ Croan 1019 P R 
31 n Cr L J 230 

Wher sanction has been obtained in respect of a substantive offence 
It will av all in respect of abetment of such offence and no fresh sanction 
s necessary Therefore where sanction was obtained for the prosecution 
of a Sub Registrar for an offence under Sec 4fS I P C the trial of the 
Sub Registrar for the abetment of that offence required no further sanction 
—30 Cal 903 

231 Whenev er a diarge is altenHl or added to by the Court 
<after the commencement of the tnal, the 
wh*n^cha'rE e^aiwed^ prosecutor and the accused shall be allosv- 
ed to recall or re summon, and examine 
with reference to such alteration or addition an} witness who 
may haae been examined an»l also to call any further witness 
whom the Court may think to be material 

740 Under this section it is imperative on a Court when it alters 
or adds to a charge after tiie commencement of v trial to allow the prose 
cutor and the accused to recall or resummon and evtamiue with ref renc 
to such alteration or addieton on> witness whomaj have been examined 
and also to call anj further witness whom it may deem material 1 the 
Court adds or alters a charge after the commencement of the tnal without 
allowing the accused to recall and re examine tl e witnesses and the accused 
has been misled thereb) the High Court will order n new trial to be luvJ 
upon a charge framed in the proper manner — Harlans v Crotta lOif 
P R 33 17 Cr L J 4 j 4 Hhcrc the committing Alagistratc at first 
framed a charge and then at a late stage of the commitment proceedings 
altered the cliarge without giving the accused an opportumt> of re cwni 
inmg the witnesses for the prosecution and proJu ihg his defence m regard 
thereto and committed the accused to the Sessions on the charge so altcrcil 
h’ld that the procedure of the tfagisfrafe was cnfirci} i/fegaf and Iskd} 
to prejudice the accused in his tnal before the Court of Session — Mohan 
/a'v £»ip 2 \ I J -39 35 Cr I J TO*! 

When a charge is amen led the accused l»as a nght to recall and cross 
examine a" the prose ution watnesses The right is not reslnctcd to the 
re ailing of those watnesses onl> who have deposed to the subject matter 
of the amendment in the charge— /famra 9 i»i?A v Cnip aii Cr I J 1407 
(Lali 1 
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232 (i) If 'iny \pptlhtc Court or the High Court m the 

Effect of nutenal e\erci c of its powers of revision or of 
its powers under Chapter WVII is of 
opinion tint tnv pc'son convicted of an offence was misled in 
Ins defence bv the absence of a charge or by an error rn the charge 
It shall direct a new tnal to be had upon a charge framed in what 
ever manner it thinks fit 

(2) If the Court is of opinitin that the facts of the case are 
such that no valid charge could be preferred against the accused 
in respect of the facts provetl, it shall quash the conviction 

flhisfrations 

\ IS convicted of an offence under section 196 of the Indian 
Penal Code u\>on a charge wluch omits to state that he knew 
the evidence, whicli he corruptly used 01 att'‘mptcd to use as 
true or genuine was false or fabricated If the Court thinks 
It probable that \ had such knowledge, and that he was mis’ed 
m his defence by the omission from the charge of the statement 
that he had it it shall direct a new tna! upon an amended charge , 
but if It appears probable from the proceedings that A 1 ad no 
such knowledge it shall quash the conviction 

74: Errors in tie charge —If the Chwl Co irt (HiRli Court) think; 
that in consequence of material error, ift a charge the accused has been 
misled it IS tiound to direct a new trial to bo bad upon a charge framed 
in the proper manner — Ilarbam \ CroKH igrO I* R 33 Where the on 
nersoflandi'crechargedunder'.ec 154 I PC for omission to give informa 
tioi of the not to the thana but they mere convicted for the omission on 
the part of their agents and not of themseives it uaaheld that the error 
m the charge prejudiced theaccu-.ed and a new trials as order d by the 
Vppetlate Court — 7 C \\ N 201 Where the charge framed against the 
a-'cusc 1 was to the effect that Ihej caused hurt under sec 324 I P C to 
a certain person by means of n dao (a cutting instrument) but they were 
convicted under sec 3^4! H C for assault with a /( tMi it was held that the 
accused mighthave been prejudiced in his defence b> this error in the charge 
and a retrial was ordered— Sifaf Ckaadra \ Fnip 17 C \\ N 4iq 14 
Cr L J ^12 

742 Charge for one offence — Conviction for another — Where the 
accused were charged with and convicted of noting and on appeal 
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Sessions Judg^c set aside the conviction lor rioting but convicted them 
for house trespass and hurt it was held that the latter offences being 
distinct and separate offences from noting should have formed the sub- 
ject of separate charges and the accused had been prejudiced within the 
meaning of this section by the omission of charges for the latter offence' — 
30 CaJ 288 See also Har Nataxn v Lmp 18 C W N 1274 and G«m 
Manjht v K E t 8 C W \ 1276 where the conviction was qua led 
on similar grounds 

Where the accused was charged for dishonestly using as genuine a 
forged instrument but was convicted for defamation it was held that not 
only should the conviction be set aside but also as there was nothing 
to show that any valid charge could be preferred against the accused 
for the offence of defamation no trial could be held (see sub-sec 2) — 
2S Cal 63 

Joinder of Charges 

23 J For every distinct offence of which any person js 

_ accused there shall be a separate charge 

Sepa ate charges for . , . , . j 

distinct offences and over> such charge shall be tried se 

parately except in the cases mentioned 
in sections 234 235 236 and 239 i 

lllustraUon 

A IS accused of a theft on one occasion and of causing grievous 
hurt on another occasion A must be separately charged and 
separately tried for the theft and causing grievous hurt 

743 Object of Section —The object of this section is to see that the 
accused IS not bewildered m his defence by having to meet several charges 
in no way connected with one another — RamSubheg\ K E loC '' 

972 and to see that he is not prejudiced by being accused of several things 
atonce — 1560m 491 Anotberobjectn that the mind of tbeCourt might 
be prejudiced against the pnsonerifhewere tned in one trial upon different 
charges resting upon different evidence It might be difficult /or the 
Court trying him on one of the charges not to be unduly influenced by 
the evidence against him on the other charges — 7 All 174 

The general law as to the trial of accused persons is embcnlicd in this 
section which prov ides for separate trial of each accused person for every 
distinct offence and the exceptions are laid down in sections 234 233 ^3^ 
and 239 which must be strictly construed so as not to defeil the ngM 
of independent trial conferred ly tie general law — TfpanidSt v Jv f 
5PLJ11 iPLT |8o 21 Cr L 3 161 
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744 Scope of Section — These sections {*33 239) relating to joinder 

of charges refer to the Inal of the accased The ruling m SiitraAiHUMyn 
Ai}ar s ease •’5 Mad 6t (cited bc1a«) cannot be extended to prelin inary 
in^utrirr held by Magistrates committing a case to the Sessions so as to 
render the commitment itself illegal on the ground of misjoinder of offences 
or offenders at the preliminary )nquir> — 26 Mad 592 /« re Sisstons 

Jude 35 M L J 259 2oCr L J 514 See notes under sec 215 

This section applies not only to srarrant cases but also to summons 
eases although it is not necessary to frame a charge in the latter cases 
Therefore a joint trial and conviction for several distinct offences m sura 
mons cases IS illegal — A E v San Dun 3L B R 52 2Cr L J 739 It 
also applies where the accused IS charged with a summons case and a warrant 
case — A £ v \tauHg Gale 3L D R 113 3Cr L J 350 

It also applies to trials under the Bengal Excise Act and the fact that 
the tnal has taken place as in a summons case does not exclude the opera 
tioQ of this section — U N Dtswasv K L 18C W N 486 4tCa! 694 

This section applies not only to original Inals but the Appellate Court 
is also bound by it thus an Appellate Court acting under s ction 423 (i) 
(b) and alt*nng th* f nding cannot act m contravention of th provisions 
of section 233 — (1905) P R 38 

Distinct offences — Wh n two offences are comtnitt d and each of 
th s two off nc s has no conn ction with th oth»r th y ar distinct 
off nc a— Ham Subheg v K £ 19 C W N 97* 

745 What are distinct offences — (i) Offences falling under different 
rechons of the I P C eg th*ft and «scap from lawful custody— E 
V Po Hla 3 L B R 221 kidnapping a boy and assaulting th“ moth r 

whod mand d the boy — 26 Mad 454 th ft and r c*i\ mg stolen property 

28 Cal 10 1 C W N 35 receiving stolen property and habitually dealing 

m stolen property — 8 Cal 634 criminal mlsappropnation and cheating 

13 C W N 1089 offences under secs 167 and 466 I p c — 8 Cal 450 
offences under secs 4Xiand489C IPC — 29CaI 387 offences under secs 
454 and 325 I P C — Nga Ta Puv K E 2LBR29 offences under 
secs 182 and 500 I P C — 37 Cal 604 offences under sec 352 and sec 
504 I P Code — Krishnamurtht v Narayanaswami 49 M L J 93 26 

Cr L J iCiS theft in a dwelling house and abetment of criminal breach 
of trust — 5C W N 294 abetment of falsification of document andfraudu 
lent destruction of document — 26 Mad 223 theft and receiving illegal 
gratification for the restoration of stolen property — .14 Uur L R 67 
offences under secs 330 and 348 I P C — A E v AMMarawiu/AK 25 
M L T 379 2oCr L J 354 offence of belonging to a wandering gang of 
dacoits and the offence of commitlig dacoity — 1882 A u n 178 offences 
under secs 411 and 458 I P C. — 1905 P R 51 simple hurt under se 

CK 39 / 
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323 I "P C and gnevous hurt binder section 325 I P C — Haiha ^ath v 
Emperor 30 Cal 94 embeazlement of money (sec 409 I P C ) and falsi 
ficatiOD of accounts (47?A I P C) cmenng items other than those em 
hezzled — Cmp v Katka Prasad 38 AH 42 13 A L J 1059 

(2) Offences commilUd on different occanoHs even though the offences 
be of the same hind (t e falling under the same section of the 1 P C ) 
e g two attempts to chea*- committed on two different dates — 2 C L J 
ht8 or wrongiul continement and torture committed at several distinct 
times and places — K E m humaramuthu 25M L T 379 receiving stolen 
articles on different occasions though the articles were the proceeds of a 
single burglary— PaifjHa«fl5A« V Emp 2 P L T 47 21 Cr L J 6^0 

(3) Offences eommtUed against different persons — tl C \V N 54 

f g misappropriation of three suras of money from three distinct persons 
— 6 C 1. J 757 or cheating three persons — Jlfiism S\ng)t v Jf ^ 4> 
Cal 66 or hurt Caused to two persons — Ra»nS«Mcg' K E T9 C J* 
972 wrongful confinement of several persons on several occasions — h 
E \ KKinaramntliu 25 M 1* T 379 ■»oCr 1 J 354 cheating ten differ 
ent persons on different occasions— Girjrt dojir/ \ Emp 25 0 C T^t 

(4) Offences tji respect of distinct sums of monej e g misappropna 
tioo of two sums of maney collected on different dates— Ah v K 
E 40 Cal 846 misappropriation by the accused of three sums of none) 
collected m accordance with their duty as tax collectors from three persons 

-6 C L J 737 

746 What are not distinct offences —Offences of the same kind 
committed on one occasion though consisting of parts are not different 
offence^ but are to be treated as constituting one offence ( g the making 
of any number of false statements in the same deposition is one 
case of perjury and charges need not be multiplied according to the nuffl 
her of false statements — 36 Cal 8o3 Theft of two articles belonging to 
two different persons comiuitted at one and the same tune consldufr^ 
only one olience oi theft and not, two and hence two convictions and «n 
tences are not legal— BAiirrt V Emp 26Cr L J 1495 (Nag) If a person 
IS found in possession of a number of stolen articles the offence commitlfd 
by the accused | receiving stolen property) is a single offence and not a nutn 
ber of offences and it makes no difference whether the articles belong td a 
single owner or to different owners Bat if there were evidence that the 
accused received the articles at different times or from different tbeives 
the case would be different — Emp \ Sleo Charan 45 All 485 (486) “The 
mere fact that propcrt> stolen on two different occasions is found at on^ 
and the same time m the possession of an accused IS not of itself suffidoul 
to prove that the accused has committed two different offences under 
sec 411 I P C (retaining Stolen property), as It is quite possille th»t tbc 
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prop«rt) though stolen on two different occasions may ha%e been received 
from the same thief at the same time — Q E v Makhan 15 All 317 
So also the mere fact that the goods stolen from two different persons are 
found in the possession of the accused mil not bo sufficient to try the accused 
on two separate charges under sec 411 I P Code (receiving stolen 
property) and to sentence him for each of the charges unless there 
ts proof that he rcceii ed them at different times or from different theivcs 
All the goods in the possession of the accused may have been stolen bj the 
same thief and may ba\e been delivered to the accused by him at the same 
time though stolen on different occasions If the accused recetied all these 
goods at the same time that would constitute only one offence — Isfian 
^fuckiv Q E IS Cal jn Intbe absence of proof that a person accused 
of receiving stolen property received the stolen goods on different occasions 
it is not permissible to charge try and convact him in respect of each of them 

j L B R 39 \% here several items of stolen property were found in 

the possession of the accused on the same date /rid that the accused com 
mitted only one offence an < m the absence of evidence that the different 
articles were received at different times I e could not be charged separately 
for each item of stolen propert> consequently the trial ol the accused 
la respect of some of the stolen articles barred a second trial in respect 
of the remaining articles — GaneshShakav Emp 50 Cat 594 KtngEmp v 
Euhun Singh 3 Pat 303(5*9) 5P L T 319 tsCi L J 738 Receiving 
ononeoccasioavanous items of stolen property the result of various thefts 
IS only one offence — K E v Trapa sBom L R 187 Soalso thestealing 
of several bullocks from the same n)an at the same time is but one offence 
and there need not be as many charges as the number of bullocks stolen — 
l 83 i A WN 154 Soalso misappropriation of several books of account 
in respect of the same estate though on different occasions is but oneodeuce 
the several books of account forming one set of books — Promolianalh 
V h E 17 C W N 479 74 Cr L J aig So also misappropriation 
of several sums ol money on several occasions m regard to one individual 
IS one offence— 14 Cal 128 Receiving a bribe partly on one day and partly 

on another is one offence — 5 C W N 312 Theft of a box and a bicycle 
from one person committed at the same time is one offence— Syoy v Sa 
Itsh 21 Cr L J 682 (Cal) 

747 Separate charge — Vor every distinct oftence there shall be a 
separate charge Even though the offences have been committed in the 
same transaction there should be a distinct charge for each distinct offence 
though they can be tried together under sec 335 — 10 C W N 53 -6 All 

195 See also the cases cited under heading what are dtshnei offences above 
In almost all these cases it has been held that the framing of one charge 
in respect of several distinct offences is not merely an irregularity but an 
illegality and <he convnction on such a charge must be set aside But 
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iniiC W N 54^ 41 Cal 66 and 19 C W N 972 it was held that the enot 
in framing one charge was an error in form rather than of substance and 
did not amount to an illegality but a mere irregularity curable by sec 
537 In 25 M L T 379 the Judges differed m opinion on this point 

Alternative charges for eontradtelory statements — \Vhere a person 
Charged in the alternative with having made two contradictory statements 
one to a public servant and another contradicting the first on oath before 
a Magistrate and was convicted m the alternative either under sec 182 
orundersec 193I P C the Magistrate being unable to find which of them 
was false it was held that the charge was not made m accordance with 
this section there were two distinct offences of which two separate charges 
were necessary — Q E v Ramji 10 Bom 124 See also liatanlal 503 
But now sec section 236 and illustration (6) to that section 

748 Joint trial illegal — The accused was charged and tried at one 
trial for several distinct offences extending over a penod of one year and 
the Full Bench held that this was an irregularity curable by sec 537 
the Pnvy Council has Uid down that the disobedience of an express pro'* 
Sion of law is not a mere irregulanty curable by sec 537 but an tllegaUly 
and that such illegality cannot be made good even if there is enough left 
upon the indictment upon which a conviction might have been supported 
—•Subrahmania Aiyar s case '•5 Mad 61 (P C) This d»cision overrules 
28 Cal 7 12 Mad 273 27 Cal 839 and 11 Mad 441 in which it was held 
that such a joint tnal was a mere irregulanty which could be cured by 
sec 537 

Persons charged with offences commiUed in the course o! separate 
transactions are entitled to separate tnals A joint tnal is illegal and 
must be set aside — Paw Tha v K E 3LIJII 280 Shanhar v A 
E iiA L J 188 26 Mad 125 Thejoint tnal of several persons charged 
with noting together with other persons charged with cnminal trespass 
is absolutely illegal — 14 Cal 395 

^Vhere the Afagistratc heard the prosecution against several persons 
(charged with d stinct offences) together and aftenvards called upon them 
to plead separately in defence it was held that such a trial was in substance 
a joint tnal o a I the pnsoners and therefore illegal and a rctnal 'ras 
ordered— Pflu> Tha v /{ T 3 L B R 280 5 Cr L J 417 So also 
where the Magistrate framed distinct charges and numbered them as dis 
tmctcascs butwhenthe witnesses cameto bccross-cxamined helostsighl 
ofthoneccisityolkcepingthctwotnalsseparate and alloivcd the wtocsses 
to be crojs-c'cammed promiscuously in respect of both the charges it was 
hcl I that the joint tnil offended against the provisions of this section and 
tlic illegality could not Ixs cured by sec 537 — Public Prosecutor v Malta 
hhal 30 Mad 527 29 M ^ J loi |6 Cr L J 393 
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"Except Sections *34'' etc — ^The broad rule enunciated m sec 

233 (nr that for cver^' distinct offence there should be a separate charge 
and c\cry charge should be tnetl separately) is made subject to four ex- 
ceptions Out a Court cannot and ought not to treat a ease as an excep- 
tion to the general rule, unless it ts satisfied that in (he ease before it the 
charge should be ■withm one of the four exceptions . and it would be safer 
if the Magistrate or the Sessions Judge recorded in his charge sheet or 
judgment his reasons for treating (he case as falling under one of the ex- 
ceptions — Shankar V K f.ilA L J 188 . 14 Cr L J 116 

749. Counter cases — !t is illegal to try two counter cases between 
the same parties at one and the same (nal, and a conviction at such a trial 
must be set aside, even though the cross cases were so tried together with 
the consent of the parties — Mantsa v Emp , 13 Bur L T 245 , 22 Cr L. 
J 707 But a simultaneous tnal of two counter cases is not the same 
thing as a joint tnal. and is not prohibited by this section or by section 
239 In certain cases and under certain circumstances a sunultaoeous 
tnal may be irregular and improper, but that will not entitle the accused 
to have the who e tnal set aside unless it is clearly shown that the proce- 
dure adopted has prejudiced him in his defence — Dhaka v Emp , i P L, 
T 493 21 Cr L J 739 * The proper course is to try the one case after 
the other But both the cases must be tried by one and the same Magis- 
trate The simultaneous tnal of two counter cases in two different Courts 
over one and the same occurrence is undesirable and unsatisfactory— 
Shtkh Samir v’ Dent Madhab.iJ C L J 410 , Judhislhtrv Shetk Samtr, aj 
C W N 700 

S 34 (i) When a person is accused of more offences tlian 

_ , one of the same kind committed within 

Three offences ot _ 

same kind within the space ^of, twelve months from tlie first 
tSrthSf to the last ol such offences', whtih, fc 

respect 0/ the same person or not, he may 
be charged with and tried at one tnal for any number of th*r/i 
not exceeding three. 

(2) Offences arc of the same kind when they are purJdiablc 
with the same amount of punishment under the sam' section 
of the Indian Penal Code or any special or local lav/. 

Provided that, for the purpose of this section an offence purtsk' 
aUe under Section 379 of the Indian Penal Code shall be 
to be an offence of the same kind as an offeree purtshable 
Section 380 of the said^Code, and that an offence punish*'^ 
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any section of the Indian Penal Code or of any special or local law, 
shall be deemei to be an offence of the same kind as an attempt 
to commit such offence when such an a'tempi is an offence 

Change — ^The italicised words have been added by sec 6* of the 
Criminal Procedure Code Amendment Act XVIII of 1923 The-reasons 
arc stated below 

750 Object of section — Secs 234 235 etc arc exceptions to the broad 
and general rule enunciated m sec 233 The object of these exceptions 
is to avoid the necessity of the same witnesses giving the same evidence 
two or three times over in different trials and to join m one trial those 
offences with regard to which the evidence would overlap But even 
when several criminal acts can be included in the same transaction (sec 
235) no joinder of trials should be permitted which mil result in bewilder 
ing the accused m his defence Crown v Gntam 1 S L R 75 The 
reason of the prov sion {1 e the prov son contained msec 234) is obvion ly 
ID order that the jury may not be prejudiced by the multitude of charges 
and the inconvenience of the bearing together of a large number of sns 
tances of culpability and the consequent embarassment both to Judges 
and accused — SuirnAwawia Ayyar v K E 25 Mad 61 (P C) 

751 Scope of section — ^Thissectionsaystbatthetnalmustbehmitcd 
to three offeicts it does not say that the trial must be limited to three 
eharget The same offence may be charged under different sections of 
the I P C and an> number of such charges can be tned in one and the 
same trial Emp v Tribhuvan 33 Bom 77 

Again this section simply limits the number of offencesHhat can be 
tried in one trial But this dots not mean that the prisoner cannot be 
tned separately in one day for more than three di&tinct offchccs of the 
same kind committed during the year 3 Cal 540 So yrhere the prosO' 
cution chooses under sec 222 (2^ and the proviso thereto to prosecute Tor 
some out of the different amounts misappropriated dunng the year they 
are not estopped by sec 403 from instituting any further prosecution in 
respect of any fresh items misappropnaled during fbe same period— Ew/ 

V AasApulA 12 Bom L It 226 Napndra Nalh v Emp 5.0 Cal 632 
27 C U N 578 38 C L J 256 ^ 

Moreover this section refers to trial and not fo commtlm nt Mhere 
the Magistrate committed theacensed to the Sessions on six charges of 
criminal breach of trust and threoof falsification of accounts all the offences 
having beencommitted Witt tnajear it was held that the order of committal 
was not illegal but merely irregular and the irregularity could be cured 
by tic Sessions Judge trying the charges separately — AriiAna Murlht 
V Emp (i«)i<) 1 M M A 179 17 Cr L J 369 
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This section contemplates a joint tnal lor offences committed within 
onejeaf if the offences extend oser a penod exccedinR onejear the 
joinder of charges is illegal 1905 P It 

This section applies where a person is accused i>/ > lore offences than 
one It does not applj where a person is charged for one offence only e g 
an offence under Sec ^oi I P C (belonging to a gang of persons associated 
for the purpose of habitualt\ committing tficft) and the trnl is not there 
fore illegal if the penod o\er which the association extends exceeds one 
jear — Kajfw . 4 liv fTinp tyCal 154 31C I J 19 21 Cr L J 386 

And lastlj this section refers to offences and not to transactions It 
does not proMde that all offences committed m a year m three different 
transactions may be tried in one tnal — Gehuna} \ CfCtct loS L It 192 
iSCr L J 664 30 Mad 328 The operation of the two sections 234 and 
23s cannot bo combined and therefore a joint trial in respect of two sets of 
separate and independcat transactioasinwhichdi/ferent offences have been 
eoramitted is not permissible — roujdar v K t 24 A L ] "39 27 Cr 
L 3 *43 AIR 19j 6 All 261 

752 Offences committed by several persons —This section docs not 
apply where snerdf persons committing offences of the same kind are jointlj 
charged to such a case stc 239 clause (c) will apply The present section 
applies to the tnal of o«r accused ool>— 33 Cal 292 Tidsi % Crown sgjy 
P R 17 tSCr L J 282 Savad Laf \ Cm/ 2oCr L J 7 (Nag) Nga 
SdH V Cmp 21 Cr L J 794 (Bur) Ram Prajoi v K F 19 A L J 
796 22 Cr L J 637 In 3 P L 3 224 however it has been held that the 
word person is to have its ordinary and natural meaning as defined by 
the General Clauses Act and is not to be restricted to the singular number 
Such a laboured interpretation would no longer be necessary because chute 
(c) of section 239 now expressly makes prov'ision for the joint tnal of several 
persons committing offences oHhc same kind withm thepenodof one year 
753 Offences of the same kind — ^See subsection (2) for the defini 
tion of this expression Where a jierson is found in possession of several 
items of stolen property he has committed offences of the same kind 
under sec 411 I P C and they do not cease to be so merely because the 
stolen atticlcb axe of very diverse character (e g stamps carpets buckets 
padlocks) — A E v Bisfinn Singk 3 Pat 503(519) 5P L T 319 25 
Cr L 3 73 ^ 

The following are not offences of the same kind —Adultery and bigamy 

— Ratanlal 4 FaKificalion of accounts and criminal breach of trust 

Hast Vsswanalhan v Lmp 30 \lad 328 Murder and hurt — Shanhar \ 

K E II A L 3 188 Forgery and giving false evidence— CrAinm/ > 
Crown lo S L R 192 For other examples see Note 745 m jce 233 
under heading Distinct offences 
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75<{ Not exceeding three — An accused can only be charged and tned 
at one trial for any number of offences of the same kind not exceeding 
three committed within the space of a year Every act of falsification of 
a book of account would amount to an offence under this section and not 
more than three of such offences can be tned together — .6 Cal 560 Emp 
V Sahmtillah 32 All 57 Pamau Behan v Emp 41 Cal 72a In re Cha 
hrakodi 44 M L J O7 34 Cr L J 462 Ftlzmmrtce v Emp AIR 
i92GLah 193 One charge under sec i24AI P C m respect of one arti 
cle m a newspaper one charge under sec 124A I P C in respect of the 
same article and a third charge under see 124AI P C »n respect of ano 
ther article can be tried together — In re BalGangadhar Ttlah 33 3ovx 
221 

Where an accused was charged at one trial with criminal breach of 
trust with respect to seventeen sums of money and also under sec 477A 
m respect of distinct offences lA excess of three it was held that the course 
adopted was illcgal-<~£»ip v HathuW 4 Bom L R 433 Thcjoindetof 
charges of three offen cs under section 411 1 P C and three offences under 
sec 4Z4I P C IS bad — Chelh Kalwarv Emp 49 Cal 555 Three offences 
of forgery under sec 477A and three offences el criminal breach of tnist 
under sec 40! I P C committed in the course of similar but separate 
transactions dannot all bo lumped together m one charge and jointly tned— 
SI eo Saran Lai V K E 32 All 210 Three distinct offences of criminal 
breach of trust and three distinct offences of falsification of accounts though 
m respect of the same items cannot bo tried together— v Manant 
49 Bom 892 27 Bom L R 1345 Kan Vtswanothan v Emp 30 Pfad 
32S Such a joint trial cannot be justified even under sec 235 because 
there are three defalcations committed on different occasions and the 
false entries connected with one defalcation cannot bo said to form part of 
the same transaction with the other defalcations and falsifications— 

V Manant {supra) Three charges of criminal breach of trust in respect 
of three items of money and a charge of falsification of accounts in order to 
conceal the defalcations cannot be legally tried at one and the same tnal 
—Emp V Shujaudditt 44 All 540 (following 32 All 219) Three charges 
of criminal misappropriation (see 409 1 P C ) and a charge under sec 
aw t P C canmthnUuvltn^jthci: — K C v R-ijev;** taC VV bL 5.9O 
loCr L J 86S U here the accused was tried under secs 211 400 and 466 
I P C on eight counts the tnal was held to bo illegal — yltadh Behan 
V Emp 20 Cr L J 784 (All ) 

lllegaUly cannot be (ured by sMhing off a charge —A trial of the accused 
for four of/ences s altogether illegal and the Illegality cannot be cored 
by the Judge striking out one of the charges after the tnal has closed — 39 
Mad 569 Cheltov Emp 49 Cal 335 ritnusuncev Enp AIR 192® 
Lah 193 Although the Judge has power under sec 227 to alter a charge 



Sec 235 ] tHE CODE of criminal procedure. 


617 


before judgment is pronounced, still be cannot cure an illegality — Ibid, 
But the Judge can strike off a charge before the trtal beguns, as was done 
in the case of Dal Cangadhar Ttlak, 33 Bom 221, where in the trial before 
the High Court Sessions, four charges were at first framed against the 
accused, but the Advocate General withdrew oncof the charges, and then 
the trial proceeded on three charges 

755. Offences against several persons — There was a conflict of opinion 
as to whether this section applied where the offences were committed against 
several persons In the following cases it was held that the words ‘offences 
of the same kind' were not limited to offences against the same person , 
an accused could be charged with and tried at the same trial for offences 
of the same kind though committed against different persons — Chhalra- 
dhari V Emp , 19 C W N 557 43 Cal 13 , Babti Lot v K E , 2 P. L. 
J 209 , 9 Cal 371 . In re Raja Rao, 20 M L T 234 17 Cr L J. 479 , 
38 All 437 . 38 All 45S(Note), 13 C W N 507, Ratanlal33i. Krtshta- 
yjav Emp , zoCt L J 7X(Nag) NgaPov J{ E,iiL B R 45 But 
the contrary view was taken in some other cases Thus, it was held in a 
Madras case that the offences of extorting bribes from three different persons 
could not be charged and tried together — 2 Weir 299 So also in a Calcutta 
case the joint trial of three complaints by three complainants alleging 
against the accused three offences of the same kind was held to be illegal 
—It C W N X128 

In order to remove this conflict of opinion, the words "whether in res* 
poet of the same person or not’ have been added in subsection (i) ' We 
have inserted words in section 234 (1) which will at all events make it clear 
that an accused person may be charged at one trial with three offences of 
the same kind though committed against different persons, The addition 
will, we think, cover the difficulty which has been referred tom most cases " 
— Report of the Select Committee of 1916 

. Proviso — "We liave also added a proviso to section 234 (2), which, 
we think, IS required Sections 379 and 380 Indian Penal Code, refer to 
theft and theft in a building which should clearly be treated as offences of 
the same kind and we think that it should also be provided specifically 
that an attempt to commit an offence where such an attempt is pcnahzcd 
by any law, IS of the same kind as the actual offence' — Report of the Select 
Committee of 1916 

This proviso overrules 20 C W N 672 and 20 Cr L J 751 (Nag) 
where it was held that theft m a building (sec 380 I PC) and theft of 
paddy m afield (sec 379 I P C ) wore not offences of the same kind. 

235 (1) If. in one series of acts so connected together as 

Trial for more than to form the same transaction, more offences 
one offence. than one are rammitted by the same per- 
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son he may be charged mth and tned at one tnal for every 
such offence 


(2) If the acts alleged constitute an offence falhng within 
two or more separate definitions of any 
“o'SiS’'"'”” law m force for Ihe time bang by which 
offences are defined or punished the person 
accused of them may be charged with and tried at one trial 
for each of sueJj offences 


(3) If several acts of which one or more than one would 

. . bj itself or themselves constitute an 

Actj comtitutinir one ,, , , 

offence, but eonsiitu- offence constitute when combined a 

different offence the pereoir accused of 
them may be charged wth and tned at 
one tnal for the offence constituted by such acts when com 
bincd and for any offence constituted by any one or more 
0! such acts 


(4) Nothing contained in tins section shall affect the Indian 
Penal Code Section 71 


Ilhtslra tons 

to sub seclion (t) — 

(a) A rescues B a person in lawful custody and in so doing 
causes gne\ous hurt to C a constable in whose custody B was 
A may be charged with and convicted of offences under Sec 
tions 225 and 333 of the Indian Penal Code 

(i) A commits house breaking by day with intent to commit 
adultery and commits m the house 50 entered adulterj with 
Bs wife A may be separately charged with and convicted 
of offences under Sections 454 and 497 of the Indian 
Penal Code 

(c) A entices B the wife of C away from C witli intent to 
commit adulter) with B and thin commits adultery with her 
A may be siparatcl) cliargcd with and convicted of offences 
under Sections 498 ind 497 of the Indian Pinal Code 

(J) A has in his p>ossession *H:tcraI seals knowing Ihenl to 
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be cuuntcrieit and intendin^-lo ose them for the purpose of cotn-^ 
mitting sereral forgencs punishable under Section 466 of thei 
Indian Penal Code A may be separately charged with and 
con\acted of, the possession of each seal under Section 473 of the 
Penal Code 

(c) With intent to ca se injury to B, A institutes a cnminal 
proceeding against him, knowing that there is no just or lawful 
ground for such proceeding , and also falsely accuses B of having 
committed an offence, knowing that there is no just or lawful 
ground for such cha^e A maj be separately charged ivith 
and coniiicted of. two offences under section 211 of the Indian 
Penal Code 

if) A, %nth intent to cause injury to B. falsely accuses him 
of having committed an offence knowing that there is no jUst 
or lawful ground for such charg On the tnal A gives false 
evidence against B, intending there y to cause B to be convicted 
of a capital offence A may be separately charged with, and 
convicted of, offences under sections 2ix and 194 of the Indian 
Penal Code 

(g) A with SIX others commits the offences of nptmg, grie- 
vous hurt and assaulting a pubhc servant endeavouring in the 
discharge of Ins duty as such to suppress the not A may be se- 
parately charged with and convicted of, offences under sections 
147. 325 and 152 of the Indian Penal Code 

(^) A threatens B C and D at the same time with injury 
to their persons with intent to cause alarm to them A may 
be separately charged with and comicted of each of the three 
offences under section 506 of the Indian Penal Code 

The separate charges referred to in Illustrations (a) to (A) 
respectively may be tned at the same time 
‘0 sub scclton (2) — 

(i) A wrongfully stakes B with a cane A may be separately 
charged with and convicted of, offences under sections 352 and 
323 of the Indian Penal Code 

(j) Several stolen sacks of com are made over to A and 
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w ho know t h ‘y arc stolen property, for the purpose of concealing 
them A and B thereupon \ 61 untanlv as*=ist each other to con- 
ceal the sacks at the bottom of a gram pit A and B may be 
separately charged ■with, and conMCted of, oSences under S‘=^- 
Uons ^11 and 414 of the Indian Penal Code 

(A) A expo^ her child with the knowledge that she is thereby 
likely to cau«e its death. The child dies in consequence of such 
exposure A maj be separately charged with, and comicted of, 
offences under sections 317 and 304 of the Indian Penal Code 
(/) A dishonestl} uses a forged document as genuine CMdence, 
in order to conMct B, a pubhc servant, of an offence under sec- 
tion 167 of the Indian Penal Code A may be separately char- 
ged with, and comicted of, offence^ under ‘sections 471 (read 
with 466) and 196 of the same Code 
/o sub SKiion (3)— 

(m) A commits robbery on B, and m doing so >oluDtanly 
causes hurt to him A may be separatelj charged with, and 
conMCted of, oSences under sections 323, 392 and 394 of the 
Indian Penal Col*' 

Scope —Thu sectiOQ most ool be taVeu as controlled by the ■words 
• not exceeding three cccumng m sec 234 there u nothing in this sec 
tion to warrant the rule that not more than three offences can be coottned 
c\ea if those offences h3\e been comimtied m the same transaction— 
Sanumsn v Emp 22 Cr L J 641 19 \ L J 39- If the offences 

arc committed tq the cou se of the same transaction a charge is not illegal 
by reason of containing more than three offences spread ovxr a penoJ 
longer than a year— /lire Cam Ma'lu 48 M L J 308 A. I R I9i5 
'lad 690 

This section permits a joinder of charges m respect of offences aruiag 
out of the same transaction If two distinct offences arc lumj^ed together 
iq one charge instead of framing two charges it is a mere irregnlaniy 
curable bj sec 537— -firfuf Eakrmatt s /i E 4 Bur L. J 213. 
Subkfgv h E i<>C.\\ > 97a i6Cr L.J 641 

7S® Same transaction —The expression 'same transaction* osed 
secs. 235 and 239 1$ aq exprrssioa wluch from its s'cry nature i* incapable 
of exact definition and must hase beca ad>isedl> used because it had this 
quality— Crinw \ C-tim 1 S L R 73 • \\ c think it would be dange- 

r-ins, if not impossible toattempt any definition of the phrase in the CDur'< 
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of the same transaction * An exhaustive definition is not fea'ulli> 

the pi raseolopj is altered, the Conr s nould be depnxed of tl.» cri-rr 

which they now ha%e from a long senes of rulings on the point T • ' 

not find that there has been any pronounced conflict of opinion. tli» m.— 

being that the Courts, instead of attempting to lay down genenJ 

as a rule discuss each case on its merits'' — Report of the Jo-ri Ctj z 

(I9S2) 

The question whether the acts are so connected togetL*^ ar j. 
part of the same transaction is a question of fact — 1910 M, V • 
and the arena of facts covered by the expression ‘same trat«.i~/— 
with the circumstances of each case — Crotinv Ciiinm, r S L P -» r - 
trirdv Emp, iSS L It 199 Xo comprehensive formula t/ c- _ 
plication can be stated to determine whether two or moreo'^. 
the same transaction, but circumstances which must 
mination of the question in an individual case can IniKs'^ ' 
proxiirityoftime.unityor poxiirity of place, continuity of „ 

mumty of purpose or design — AtfnlaLaty /f E Cat,,*, 

Madhah Laxman. 43 Dorn 147 20 Bom L It (aj , , 

Emp , 50 Cal :oo4 (at p 1008) , Danga Chandra v Atari „ , * 
527, Cfcrati V Chulam, i S L R 73 Those cnmicaj ^ " 

English and Indian law regarded a« subsidiary to to (fi^t'O *" ^ 
ifl the ‘same transaction' as the offence If a scriesofa,, f 
together by proximity of time, community of enn'^f,. - 
nuity of action and purpose and such subsidiary a'ti ^ ^ 


committed in such series of acts— Crown v. C%\i, , « , '''' 

L J igi Themostessential testsarecontinintyt/j.- ' ' ' * 

of purpose — 33 Mad 502. Firupanav Emp ,t»,y w 

V Kfr,i 9 CWN 672 aoBom 49 .r«Afarfy /-J^' 

ntdhty K E , 3 P L J ii , In re LockUy, "* '/'* 7,7*- 

substantial test for determining whether scy^j 'I trti 

together as to form one and the same traii*»'t,>. , ^ 

they are related together in point ol puipov^ O' > ^ ’’ 

principal and subsidiary acts, as to conilit>-«, 

Emp V ShervfalU, 27 Bom 135. ^ 

22 Cr L J 04I,I9 i8M W N 5*5 . f i- J 

19 Cr L J 34 (Bur ) . II ooiward v Emp . jj r / ^ 

^Vhen a proposal for a boycott is nude U » 
tion, and shortly afterwards the secretary ' 'A ^ 

tion take joint action to boycott the pery.* ” 

V? directed, the inference is that they area*< y /■/is- 
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purpose, or in other words that they are talcing part m a conspiracy Acts 
done in pursuance of such a consjrftacy taust be deemed to he parts of tfi* 
same transaction — A' r v Maung Aung i Hang 604 3 Bur L J 324 
Mere proximity of time between two acts docs not necessarily constl 
lute tbem as pitls of tbe same transaction — i T. B R 3^1 

V Emp 5 Bur L T 101 JjCr I J 485 The test to be applied to fio^ 
out whether a senes of acts form part of the same transaction is not so much 
the proximity of time as the continuity of purpose or progressive actio n 
towards a single object — Legttt Itenietnbrancef \ Montnohan ig C \\ N 
O73 hushai V Emp 50 Cal 1004 Ptfhlail v Emp i I ah ^62 21 C*" 
L J 626 sN I R 147 GuMKARtv Emp X3N L R 35 InttCam 
Mallii 48 M L } 308 a6 Cr L J 1513 Pahl Pahan v Etnp , 26 Cr L 
J 360 (Cal ) and a mere interval of time between the commission of one 
offence and another does not necessarily import want of continuity though 
the length of the interval may be an important element iti determining 
the question of the connection between the two — 27 Bom 135 Pahlad 

V Emp 1 Lah 5 a Kushaiv Emp 50 Cal 1004 V^rnpan^v Emp 
sS M L J 307 A series of acts sepsrateil by intervals arc not cxcludfJ 
from the aame irinsaction ' if the accusctl started tnpetber for the s'™* 
goal— 30 Bom 40 Emp v Oanesh Narain 14 Bom T R 07s t3 

L J 833 

Where two acts were committed on different dates nnd there was no 
connection lietween the two so as to make them the same transaction a 
joint trial IS illegal— 5/ a/i \ Emp 21 A I J 850 

757 Instances of same transaction —(1) Theft of a cart from one 
house, and theft of two bullocks from nnotlirr house fn order to retnose 
the cart — 2 N L R 147 

(2) Cheating by false personation forging a letter to support thefa'w 
personation and further cheating on the strength of that forged letter-" 
tt C W N 7X3 

{3) Receiving stolen property and assisting to enneeal that propertj 
— jSAll 313 

(4) Criminal breach of trust and gmng fsls* f\4dence to screen the 
breach of trust— U B R (1807 *9u0 3*. 

(s) Theft at the same time of two hnlfocks belonging to fi*o owners 
tleil at the yoke of a cart — Ratanlal 027 

(&1 Rioting, and causing hurt in the not— 7 All 20 

(7) Consplrscj to wage war and concealing tie existence of such 

conspiracy from the aiithontle*— Rarinrfrrt V rmp,37Ca' 4^7 14 C. " 

K tii4 

1 (S) Dacolty in one plsce and murder of a person in nnother place who 

hail found out'tbe dacoits— Bom L. R 789 
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(9) Extortion and fal% personation of a public seT\ant in ordei* to 
commit that extortion — 10 All 5S 

(10) \\rongful confinement of xeteral persons on two occasions for 
the same purpose i>it for extortion of monej — Supdt and Lrgal Re 
membrancer \ hailash 42 Cal 760 IQ C M K 161 

(it) Forger} abetment of forgery and use of the forged document 
in a Cuil Court — Cmp s Jttram 40 Bom 07 17 Bom L R 88i 16 

Cr L J 761 

(12) Causing gnesous hurt to a person (for extorting confession^ who 

died of the injuries an i making false cntnes in the official records attn 
bating another cause for the death of that person — Cmp \ Bi}lu.anl 14 
lio-n L. R 41 13 Cr I J 137 

(13) Conspiracy to commit an offence and the commission of that 

offence in pursuance of the conspiracy— i-fl/ V Emp 42 Cal 937 
ig C \% S 676 Legal Retnembrancer v Moninokaii ig C N 672 
l6Cr L. J 3 Abdul Rithnianv K C 4 Bur L J 213 , j 

(14) Cnminai misappropnation and fafsjfication of accounts m order 
to screen the inisappropriation— \ 71(0)1 hrishim 40 Cal 318 
Thus where a police officer wl o took cl arge of certain rrnaments of a de 
ceased lady misapproprated those or aments and altered the entries in 
(he police diary regarding the ornaments and substituted some fresh pages 
to show that the ornaments were ne>cr placed in his charge held that he 
could be tried for offences under secs 218 409 and 477A I P C as they 
were committed m the same transaction— Bi/nt C/nndri v Fmp '•7 
C V, h 626 

(x3) Rioting cat s ng hurt to one person in the not and causing hurt 
to another person in the same riot — Kalwartv r>np 39 All 623 15 
A L J 594 x8 Cr 1 J 788 

(16) Criminal breach of trust and falsification of accounts made to 
conceal the breach of trust — Emp s Jagatram igCr L J 987 (Punjab) 

( 7) Illegal Possession of opium and illegal possession of cocainc for 
the purpose of carrying on busmess of selling contraband — E 1 p v Ngd 
Lu ig Cr L J 34 (Bur ' 

(18J A charge of receiving stolen property can be joined with a charge 
of cheating if a common purpose ran through these acts — Iti re Loekel y 
43 Mad 4ir 38 M I J 209 

(rg/ russessKm of ftenedpfafes for the purpose of counterfeiting trade* 
marks Xsec 485 I P C) seflmg goods to which a counterfeit trade mark 
was affixed (sec 486 1 P C ) and possession of such goods for the purpose 
of selling them (sec 486 1 P C .) — Emp \ 5Arri(/<t//i 27 Bom 135 

7S8 Acts not forming same transaction — (i) Kidnapping a boy 
and after a day or two assaulting the boy e mother who came to demind 
of the boy— 26 (fad 434 ’ 
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(2) Misippropnation of money payable to a Railway Company for 
goods to be taken delivery of and on a different day inducing the Railway 
Company to deliver the goods — 13 C W N 1089 

(3) Cnminal trespass into Ibc house of the complainant and assault 
on the complainant on a subsequent day while he was going to inform 
the Police of the criminal trespass — Nga Tha v Etnp 5 Bur L T 101 
13 Cr L J 4S5 see also Vitapana v Emp 2S M L J 397 Cr L 

J 323 

(4) Mischief and insult caused on tno different days — 3L B R **3 

(5) Murder and causing evidence of murder to disappear — 2 Wcir 301 

(6) Dishonest receipt of each stolen article on each occasion is a separate 
offence and such receipts of more than th ce of such articles (sec 234) 
cannot be tried together unless the dishonest receipts we e so connected 
as to form one transaction — 9 C W N 1027 See Note 746 tinder sec 

233 

(7) Criminal misappropriation and falsification of accounts relating 
to another distinct act of misapprop lation — Emp v Jagatram 19 Cr 
L J 987 (Lah ) 

(8) Four distinct offences committed at different times at different 
places and against different persons— 18 Cr L J 739 (Pat ) 

(9) Forgery and giving false evidence in respect of service of summons 
and false evidence in respect of service of another summons on a different 
occasion— UeAimuf V Crown loS L R 192 i8Cr L J 664 

(10) Five murders committed in one day three m one village m the 
forenoon and two in another village id the afternoon are not so connected 
together as to represent a senes of acts forming the same transaction and 
cannot be tned together — h. E v Fauja 17 A L. J 614 20 Cr B J 
353 

(ti) Preparation of false balance sheet by a Company for the year 
1912 and preparation of another false balance sheet for the year 1913 
are quite distinct and separate acts and according to no possible mean 
ing of the word transaction can it be said that the two acts form parts 
of the same transaction — Emp v Ram Nara^an 21 Bom L B 73^ 

20 Cr L J 657 

759 Separate trial not illegal — ^This is an enabling section and not 
imperative Though it proiides for a joint trial of offences committed 
in the same transaction yet a separate trial for each of the offences is not 
illegal — 8 Cal 481 Thus where the accused has committed house break 
mg and theft be need not simultaneously be charged with both but he may 
be tned for and convicted of the two offences separately— Ratanlal 307 
And a conviction or acquittal in respect of one of the olfeuccs no 
IS no bar the trial of another — 1906 A W N 32 Emp v 
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tJ Bom L R 326 If Cr L J 337 AVTiere it is likely that the joinder 
of charges will result in bewildering the accused such joinder should 
not be jennitted e%en though the offences were committed in the 
some transaction — Croniv Guhnt i S L R 73 Atimuddi v K E 
52 Cal 353 <oC I J 541 Thus in a recent Calcutta case where 
ses’eral offences were committed m the same transaction and 
a joint trial of ses era! charges ' as held in the lower court the High 
Court to be on the safe side upheld the consiction and senfcnceon 
onK one of the charges settingasidelhcconvictionon the other charges — 
Eadha N ath \ Emp 50 Cal 94 

760 Offences requiring sanction — If during the course of the same 
transaction seseral offences are committed some requiring sanction anjl 
others not the accused can be tried for the offences not reqi irng sanction 
when no sanction has been gisen for the offences which require sanction — 
3t Mad 43 

760A Subsection (a) —A person who has dishonestly reccised stolen 
property (sec 4:1 I P C) can be charged and convicted of solimtarily 
concealing or disposing of that property (see 414 I P C) — r»«p v Atdul 
Ghani 49 Bom 878 37 Bom L R 1373 AIR 1926 Bom 71 

•jti Section to be rest subject to see 71 1 P C — (For the text of 
section 71 1 P C sec notes under sec 33 onfe) Although m cases falling 
under section 233 a joint 'nal of several offences may be I eld still in 
awarding puneshment Courts are to be guided by the proinsions contained 
m sec 71 1 P C Therefore where an offence coi es within two sections 
of the I PC the accused may be charged with and tried at one trial 
for two offences (subsection 2) but the punishment cannot ba cumulative 
— Ratanlal 300 iiB H C R 13 So also where several acts each of 
which would by itself constitute an offence constitute when combined a 
different offence the person accused of them may be charged with and 
tried at one trial for the comprehcnsiie offence or for anj one of 
the offences 

I3ut it should be noted that sec 71 I P C refers only to cases failhng 
under subsections (2) and (3) of this section and does not provide for cases 
under subsection (i) Therefore where offences are committed m tic 
course of the same transaction but do not fail under subsection (2) or (3) 
the Court is not precluded from passing sentence on every such offence — 
Ratanlal 369 10 All 58 12 Mad 36 7 All 414 21 Cal 349 i-’ Cal 495 

but the principle of sec 71 I P C is to be followed and the whole punish 
meat should not be more severe than the punishment for the gravest offence 
provided— 2 All loi 6 Cal 718 a All 644 Mhere two offences ar^ so 
compounded together that one substantive offence can be said to have 
been committed there should be only one sentence viz for U e 
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ottence pro%ed eg in cases of abduction of a child \Mth intention to steal 
from its person and theft — 7 M H C R 375 house breaking by mgbt 
in order to commit theft 'ind theft — 1 Bom 214 23 Bom 706 Ratanlal 
70 2 All 644 noting and causing grieioiis hurt (constructnely)— 10 
XV R 63 17 Bon 260 notn ind murder — •Ratan'al493 iiiingahosc 
furiously and causing hurt to a bystander— Ratanlal 159 house trespass 
with intent to comi it assault and gnesous hurt 2 X\ R 29 Ja all 
these cases the v.hole punishment will be the same as that pronded for 
the gra\er offence 

836 If a single act or senes of acts is of such a nature that 
doubtW which of several offences 
what oSence has been the facts which can be pro\ ed will consti 
committed accused maj be charged tvith 

having committed all or any of such offences and any number 
of such charges may be tried at once , or he may be charged 
in the alternative with having committed some one of the 
sabi offences 


lUiistrations 

{a) A IS accused of an act which may amount to theft or 
receiving stolen property or cnromal breach of trust or cheating 
He m y be charged with theft receiving stolen property, criminal 
breach of trust and cheating or he may be charged -with having 
committed theft or receiving stolen property or cnminal breach 
of trust or cheating 

(6) A states on oath before the Magistrate that he saw B 
hit C with a club Before the Sessions Court A states on oath 
that B never hit C. A may be charged in the alternate e and 
convicted of intentionally giving false e\idence although d 
cannot be proved which of these contradictory statements 
was false 

762 Application of sect on —This section contemplates a stati of 
facts which constitute a single offence 1 ul where it is doubifni whether the 
act or acts invohed may amount to one or other of se\eral cognate off 
«;nces — Q C ^ Crofi 23 Cal 174(177) Cnresh -v Emp , 5 ^ L R 
(per Pratt J C ) Where it is not at alt doubi/itl which of several offences 
the facts found would constitute, (e g where the facts as disclosed in the 
ptoceedvags clearlj amounted to the cotamission of acts which would cons 



Sec 336 ] THE CODE OF CRWKAL PROCEDURE 637 

Utuleoffencfs tinder the Fxcise Vet and also offences under the Merchandise 
Marks \ct) this section doe-* not appl ) — Ib d Akram Ah \ Ump 18 
C- L J 574 Moreoser this section does not relate to distinct acts but 
to a stHglf act or senes 0! acts nbere the facts being ascertained it is 
doubtful which of several sections ts applicable — Sher Shah v Lnip 1887 

P R 43 

\gain thi% section refers to cogNafe offences such as theft and cnnunal 
breach of trust and does not relate to offences of so distinct a character 
as murder and theft — Fnip \ t^arottam 1888 AM N 8j So also an 
alternative charge should not be framed in respect of such distinct offences 
as offences under secs 182 and an 1 P C — 1910 P R 20 

An alternative charge cannot be framed in respect of distinct offences 
nor ev en in respect of cognate offences when the difference is one of degree 
% e as to the intention imputed to the accused or as to some circumstsnces 
of aggravation The criminal intention imputed to the accused must be 
specifically determined and not allowed to remain a subject of doubt in an 
alternative charge— G<in«A V Cmp 5S I R J6 iz Cr L J 224 

\Q alternative charge under this section can be framed onI> in those 
cases in which the prosecution cannot establish exclusively any one offence 
but are able on the facts to exclude the innocence of the accused and to show 
that the accused must have committed one of two or more offences— tinp 

V Ganesl 5 S L R id 12 Cr T J 224 This section applies where 
the iaj> applicable to a certain set of facts 1$ doubtful by reason of the nature 
of the single act or senes of acts done and in which it is charged or found 
proved that the act or senes of acts constitute one or more or some one of 
several olfcnces the doubt being on a matter of Jaw only — /i*n»i Maha 
mady.Cmp 1887 P R 11 This section relates not to distinct acts hut 
to a single act or senes of acts where the facts being ascertained it Is doubt 
ful which of several sections IS applicable — Sher Shah \ Lmp 1887 P R 
43 and not where the /acts proved raise a doubt as to whether the accused 
IS guilty of any of the charges at all — 12 C M b< 530 The Code only 
contemplates an alternative finding when the facts are ascertained and it 
would follow beyond doubt that the facts proved constitute one of two 
offences under one section of the Penal Code or when the evidence proves 
the commission of an offence falling vnthin one of tw 0 sections of the Penal 
Code and it is doubtful which of such sections is apphcabic — Ratanlal ao 
Sections 23G and 237 are merely provisions against the defeat of justice on 
technical grounds Where an offence is proved b> the evidence but its 
legal definition is doubtful or has been incorrectly given in the charge 
then sec 236 or sec 237 may be resorted to They really deal with 
tances which the language of sec 23^ m ght fad to cover— VuAa*® 

V Emp . 9 N L R 26 14 Cr L J 135 
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Therefore this section does not apply where the doubt m the mind of 
the Judge was not whether on the facts proved the accused s act fell within 
the purview of sec 30a or sec aoi I P C but whether there was sufficient 
proof that the accused had in fact committed the murder of the deceased 
or had merely caused e\ idenee of murder to disappear such a doubt being 
a doubt as to facts — Pirlapa \ Crimn 1913 P R li 14 Cr L J 664 
So also the section is inapplicable where the doubt exists as to whether 
the accused had committed murder or culpable homicide not amounting 
to murder such a doubt being based on facts only — KAnw v Ctnp 

1887 P R II So also where the accused was charged under two heads 

of charge with committing dacoity in each of two adjoining houses and 
it was doubtful as to which house he entered an alternative charge that 
the accused committed dacoity either in A s house or in B s house is illegal 
— Ratanlal 20 

This section only authorises a charge m the alternative when if is doubt 
lul which of the se\ eral offences the facts which can be proi ed wiU consti 
tutc and not where there may be a doubt as to the facts which constitute 
one 0/ lAe efrmeRts of the offence — Ua/adfrv Q E ■'i Cal 955 
fiuHa V Emp aG Cr L J 594 (Cal) Cattrsh s Entp 5 S L K *15 
(rer Pratt J C ) 

Where the offences are of a cognate nature e g theft and recenmg 
stolen property charges may be framed alternatively— 18S9 P R '’C So 
also a charge of murder may be joined in the alternative with a charge 
of causing evidence of murder to disappear— iTmp v Hanwappa 25 Bom 
L R 331 33 Cr L J I3J9 /lirfalv Lmp 18 S L R 1S3 aGCr L J 
909 Crown V Bawa Maghindas 4S L R 474 il Cr L J 731 0 ” 
charges under sec 489A (counterfeiting a currency note) and sec 4 *® 
(cheating) the High Court directed the conviction to be m the altetnative 
— 7 /if<iv Emp ij A L J 587 i8Cr L J 790 

Where it is doubtful as to whether the offence was under a certain 
section of the PenaJ Code or under a section of any other law (e g F®®* 
Office Act) the charge should be cumulative An alternative charge 
cannot be framed in respect of an offence under the Penal Code and an 
offence under a special law — Canrshv Emp 5 S L R. iC But see tfo" 
hari -v I\ £ 45 Cal 737 and Tiifn TWmi v Emp 50 Cal 564 24 
L J 372 where It has been held that a charge under see 380 I P C may 
be framed alternatively with a charge under sec 54A of the Calcutta Police 
Act The Patna High Court also holds that a charge under sec x6 of the 
Motor Vehicles Act may be framed alternatively with a charge under sec 
338 I P C -—Maksuddan v Emp 2 P L T 31 

If charges are framed cuinulativelj and such framing of charge is ille 
gal the illegality cannot be enred by saying that if the charges had been 
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framed aUcmatixch it >\nuM haxc been \alid Th»i« a joinder of charges 
of three offences under section 411 1 P C with n charge of tlircc offences 
under see 4141 P C is illegal because ice 234 docs not allow ajoindvr 
1 1 charges of more than three offences but this illegality cannot be cor- 
rected b\ the argument that it the chaises had been framed in the alter 
natiNc under see 236 there nould ha\c been no defect in the trial — C/ieita 
\ l^mp 40 Cal 555 24 Cr L J 86 

763 Contradictory statements — Illustration (b) shows that con 
tradictorj statements constitute the offence of gising false evidence al 
though It cannot be prov cd which of the two statements is false 

\n alternative charge m respect of two contradictory statements can 
be framed onij when the prosecution is unable to prove which of the two 
statements is false— 1890 P R 27 2 Weir 300 Otherwise two separate 
charges ought to be framed, one relating to each statement and such evi- 
dence as IS procurable should be adduced to prove the falsity of one or 
other of the two statements — ■* Wcit *99 

To attract the applicability of this section and justify a charge in the 
alternative in respect of contradictor) statements it is essential to remem 
ber that it is only when the statements constitute a scries of acts that an 
alternative charge can be framed under this section Thus there is a com 
mon relation between a police investigation an inquiry by the Magistrate 
preliminary to commitment and » final trial in the Sessions Court the 
words senes of acts would be applicable to the stat xnents made at these 
different stages and an altemativc charge can be framed m respect of the 
statements — Saleh Sfiafi v Crowti 16 S L R 385 *5 Cr L J 1195 A 
I R 1924 Smd I Pafrajt v Cmp 12 O L J 644 2 0 W N 637 26 
Cr L J 1457 

764 Sentence — W hen the conviction is in the alternative the Court 
should pass the maximum sentence jroMded for the lesser of the two al 
temativc charges — Utra't Lmp 15 A L J 387 i8Cr L J 790 Solha 
Singh \ J\ C 1903 P L R 63 

237 (i) n. in the ease mentioned in section 236, the accused 

When . p».0h l< »'>lh one Otfcnce and it appears 

charged with one in evidence that he committed a different 

SSiSr/o'laSr?.' 'o' ”'6“ ^VC been 

charged under the provisions of that 
section, he may be convicted of the offence which he is shoivn 
to have committed, although he was not charged witli it 

(2) {O/ntUed) 
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Illus’ralion 

A i£ charged mth theft , it appears that he comirntted 
offence ol criminal breach of trust or that of receiving stc 
goods He may be convicted of criminal breach of trust oi 
receiving stolen goods (as the case may be), though he was 
charged with such offence 

Change — Sub'iection (2) has been omitted from this section but 
been re enacted as subsection (lA) of section 238, as ft should be t 
appropriately placed under that section 

765 Scope of section — Section 237 lias to be read wth section 
U applies to cases ivherc sec 236 applies It the facts of the cast do 
fall under see 236 sec 237 has got no application— 

K E . 18 C W K 1276 Ahram /!li x Emp . 18 C 1 . 3 574 • 

>iatA X Ernp.i^A I, J 168 27Cr L J 152 It js an enabling sW 
which empowers the Court to convict the accused of offences 
which no charge has been framed but for which a charge could b 
been framed under see 230 — Dh^anai>i x Enip . 4 P L 40 
Cr L 3 302 

766 Conviction for different offence — A person charged and ** 
under sec 411! P C (rece\>nag stolen property ^ may be ootvxntted ®f 
offence under sec 37<) I P C (theft) — 1888 A W h 116 Similarly 
person charged xvxth theft may be tonxicted of leceivmg stolen ptopc 
— 17 M L 3 2ig A person charged with criminal breach of trust may 
convicted of attempting to cheat — 12 D H C R 1 A person cha^B 
under sec 380 I P C tnax le cmx cted urd r 'cc 54A of the fal ul 
Pohcc Act although he was not charged xMlh the latter offcnct — ^Ti 
Te i»i» V Emp , 50 Cal 564 

But the two offences (i « the offence charged and the offence of whi 
the accused is convicted) most be cognote offences Secs 236 and 2 
refer to cognate offences such as theft and criminal breach of trust S' 
do not relate to offences of so distinct a nature as murder and theft — 

A tv N 95 IVoRhx Crerow, 4 Lah 373 ayCr L 3 385 Thus a pers' 
charged xvith rape cannot be convicted of kidnapping since the t" 0 offe"'^ 
involve different elements and different questions of fact — 8 Doiti I« ^ 
120 persons charged with datr^ty cannot be conx icted of rccenmg stcl< 
property — Ratanlal 3^ A person charged with dacoity and not cxnn 
be convicted of house trespass— 23 W R 59 But a person charged 
murder may be convicted of causing evidence of murder to disappca 
Without any charge in t’respcct of the latter offence because the accuse 
might have been charged vnth the two offences in the alternative, und' 
sec 23O — Begtty Emp, 6 Lah .26 (P C) 41 C I J 437 27 Bon 
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L R ^7 .3 \ L J 636 48 M L J 6j3 j 6 Cr L J 1059 Rannun 

\ h r ~ hn 8j \ IUto6 Lah SS 

\ person who i-j chaTjjCtl under 149 nnd 3 5 I T C Mith haMng 

con‘tnjclj\ch commUtciJ the oficnet of causing gnesous hurt b\ being 
a member of an unlawful assemblj cannot be coiixictcd under sec 3-’5 
I P C of causing gnexoushurt with hisownhands— Panr^i* Dns X L»ip 
34 Cal <>98 h C y Madan J/aurfu/ 41 Cal CC Itea uddi x Emp 
iC. C. \S N 1077 But the Madras ^Iigh Court is ol opinion that if a 
person is being charged with being a member of an unlaxvful assembly 
one of the members of which caused griexous hurt m pursuance of the 
common object there is no necessary implication that that particular 
member (who caused the gnexous hurt) is not himself Consequently if he 
IS charged under secs 3 6 and 149 I P C with causing gnexous hurt bj 
implication bj reason of his being a member of an unlaxvful assembly and 
it is found that he himself caused the gnexous hurt he may boeoneicted 
under sec 316 I P C atone of the substantive offence of causing 
griexous hurt himself— rAwfAKwoffn v K E 47 Mad 746 (P B) 47 
M L J 221 35 M L T 2t 

ilUralion of charge necessar} — \Mi«n a person i* charged with one 
offence and is conxncted of a different offence the Court should alter 
the charge under sec 227 of this Code before conviction See 237 does 
not imply that a petsem charged under one section of the 1 P C may 
be convicted under another section without altering the charge--i688 
\ W h m 6 When the charge is altered the altered charge must be 
read and explained to the accused ax provided in clause (2) of sec 227— 
BJiurtSingAv Cmp 23 A L J 43 ^ liaghwathv En p -4 A L J 
1G8 24 Cr L J 15 

767 Power of Appellate Court — \n appellate Court las power to 
conxict the accused for an offence though le xxas not charged md tried 
for that offence m the original Court — 2O Cal 863 Kaftcharttn v Einp 
41 Cal 537 18 C \t N 309 And the Xppellate Court can do so not only 
under this section but also under sec 423 (i-) (2)-~/irisft»an x EfHp 
(191O) 2 M M 'f 67 17 Cr L J 384 

238 (i) ^^hen a person is charged xxith an offence con 

Wh.noH,„»pr.,.d f particulars a comW 

included in offence tion 01 some oiil> of which onstituteb 
charged Complete minor offence and such com- 

bination IS prox ed but the remaining particulars are not proted 
lie may be convicted of the minor offence though he xvas not 
charged xxith it 
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(2) When a person is charged with an ofience, and facts are 
proved which reduce it to a minor offence, he may be convicted 
of the minor offence, although he is not charged with it 

(zA) U'/ien a person ts charged utth an offence, he way he 
convtcUd of an attempt to commit such offence although the attempt 
IS not separately charged 

{3) Nothing in this section shall be deemed to authorize 
a conviction of any offence referred to in Section 198 or Section 
199 when no complaint has been made as required bv that see 
tion 


Ulus ra tons 

(а) A IS charged under Section ^07 of the Indian Penal 
Code with criminal breach of trust in respect of property en 
trusted to him as a earner It appears that he did commit 
cnminal breach of trust under Section 406 in respect of the pro 
perty, but that it was not entrusted to him as a earner He 
maj be convicted 0/ cnminal breach of trust under Section 406 

(б) A IS charged, under Section 325 of the Indian Penal Code 
with causing gnev ous hurt He proves that lie acted on grave 
and sudden provocation He may be convicted under Section 
335 of the Code 

Change — By section 64 of the Cnminal Procedure Code Amendment 
\ct (WJII of 1923) sub section (2) of section 237 has been transferred 
to the present section and re enacted as sub section (2AJ it being more 
appropriate under this section tban under section 237 

768 Principle of section — ^Wherc an offence consi ts of se\ efal parti 
culars a combination of some only of which constitutes a complete minor 
offence the graver charge gives notice to the accused of all the circoms 
tances going to constitute the minor offence of which lie may be convicted 
The latter is arrived at by mere subtraction from the former But wheo 
the circumstances constituting the major charge do not necessarily ard 
according to the definition of the offence imputed by thit charge consU 
tutc the minor offence also the prmciplc no longer applies because notice 
of the former does not necessarily involve rmtice of all that constitutes 
the latter — IJ BUCK 240 

Though a Magistrate has power under this section to convict the accused 
of a different offence from what be was originally accused of still thismvsl 
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be done onl> IQ c^cs wlicrc the accused IS not in any nay prejudiced 
b\ the conMClion on the new charge The accused person is entitled to 
Lnon mth ccrtamt\ and accuracy the ccact nature of the charge brought 
against him and unless he has this knowledge he must be seriously pre 
judiced in Ins defence — Balktsar \ Imp 3 P 1 T 32 23 Cr L J 
114 Dut where the accused ischatgeU under see 457 I P C forcnminal 
trespass with intent to commit theft it ts open to the ^faglstrato to convict 
him under see 456 I P C for criminal trespass with intent to carry on 
an mtngue with a woman and the accused is not in my way prejurliccd 
b> such con^^ctlon because to sustain a cons iction under sec 456 I P C 
It IS QOt necessary to specify the cnraiaal intention it is sufficient 
if a guilty intention is proved such as is contemplated in sec 441 
I P C — haralt PTasal\ Lmp 44 Cal 358 20 C W N 1075 17 

Cr L. J 424 

Dut (he Patna High Court holds in a similar ease that on a charge of 
criminal trespass wnth intent to commit theft the accused cannot be convic 
ted of criminal trespass with intent to commit adultery because he will 
1 * prejudiced by such a conxiction — UalkeshiiOf v Lf p 3PLT32 
-3Cr I J 114 

Minor effenee — Minor offemc is nut defined auy where in the Code 
and should be understood in its ordinary and not m any technical sense 
—22 Cal toob It means an offence deserving a lesser degree of pumsh 
ment 

This sectiot enables a Court to coniict a person of a minor offence 
although he was charged w ith a major offence but it does not enable a 
Court to do the contrary 1 e toconMCtonamajoroffencci hen the accused 
was charged with a minor one — l Bom L R 513 

769 Cases under this section —An offence under section 365 I P 
C can be said to be a minor offence as compared with secs 366 and 376 
I P C and a person charged under tt»c latter sections can be convicted 
of the offence under tl e former section (365 I P C ) even though he was 
not charged with it— 2 Cal 1006 A person charged with dacoity may 
be convneted of theft though be was chafed with dacoity and not with 
theft — 17 Bom 369 \ person charged with -in offence under sec 457 
can be convicted of an offence under see 414 1 P C « nee the latter 
offence IS included in the former — Ralanlal 93 

Where the graver offence of noting was not proved the Magistrate 
was competent to try the accused for the lesser offence of assault 7 Mad 

454 Where the accused IS charged Mth offences under secs 304 and 325 

I P C he may be convicted under see 323 I P C —34 Cal 3-’5 An* 
offence under sec 211 I P C includes an offence under sec iS’ I P C. 
and therefore it is cor petent for the Magistiate to convict under sec ' 

/ 
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though the accused maj be chained under see ii I P C — Crou« ^ 

hlubomal 8S L R 179 16 Cr L J 104 A ptr®on charged under ‘cc 

tion 457 I P C for crimmal trespass -with intent to commit theft can be 
conMCted of an offence under sec 456 I P C for cnmiml trc«pass with 
intent to carr> on intrigue with a woman — Aornli i Etnp , 44 Cal 358 
20 C \ 107J ^^hcrc the common object of an unlawful as'emblj 
IS to commit criminal trespass a person charged under section 147 1 P. C 
for being n member of an unlawful assembl> can be con«cted under 
sec 447 I P C (criminal trespass) because the latter offence is a omoi 

one and included in the former — Artffv Emp, xSC.\\ N 992 Mhcrc 
the charge is under sec 430 I P Code (mtscbicf b> cutting the embank 
raent of a reservoir) the conviction can be under sec 426 1 PC 
(mischief) — £Atia»iahv K L OP L T 39 26Cr L J 682 

In the trial of an accused bj a Sessions Judge with the aid of avstsvots 
for an offence so triable it is competent to the judge to convict the accused 
of a minor offence though that offence is triable onl^ by a jurj— 

' CAaignurffl 45 Bom fip Similar)} in accused charged under *<Ct 
412 1 P C (triable b} jury) can be convicted under sec 41 j 3 I* C (tna 
ble with the aid of Assessors) though not stparafclj charged with the 
latter offence— Cl ip v Cuhbchand 27 Horn L R 1416 

770 Cases not under this section — \ charge under sec 376 I P 
C cannot be altered into a conviction under sec 366 I P C because the 
two sections involve different elements and different questions of fact 
and the latter cannot be said to be minor to or included in the former— 
Emp V & Lharam 8 Bom L R 120 G C Strcitr \ iitp 3 Rang 6® 

4 Bur L I 29 Sitnilarl} where the accused vias cl urged with murder 
but the evidence disclosed an offence of Kidnapping from lawful guardian 
ship a conviction lor the latter offence could not be vustained since it "8* 
neither minor to nor included in the former offence — - \\ eir 30 An of 
fence under sec "o'’ I P C is not a minor offence included in tl e offence 
under sec 201 I P C and therefore a conviction for the foirucr offence 
cannot be had where the charge w*iv under the latter section onfj — 

V Riko 5 S 1 R i'* 3 13 Cr 1 , J 18 A person charged with dacoil) 
and not cannot be convicted for house trespass the latter offence not being 
3 ^art of the former — ay R 59 \ person, charg,ed with dacoit} oe 
house breaking by night cannot lie convicted of dishonestlj recchiug stolen 
propertj because none of the particulars which go to make up the offence 
of dacoit} or house breaking constitute b} themseh cs tl e offence of recei 
ving stolen property and hence the latter offence cannot be considered 
as a minor offence included m the dacoil} or houve-brCaking — AcfiP^^ 

^ C>»p 26Cr L J 13C1 A 1 H 19 6Lah 13 A person charged with 

robber} cannot be convicted of house-breaking b} night and theft in » 
dwelling house because all the particulars constituting tl e latter offences 
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are not included in the definition o! robbcrj with which the accused was 
charged — Katanlal :ii \ pcr:>on cliargcd with murder cannot be con 
MCted of robl>er^ — U a/fii \ CreHn t Lah 373 *5 Cr L J 385 

Rtoling and hvrl etc — \\"bere the accused were charged with noting 
they could not be conneted «if CTinunal trespass and hurt because none 
of the latter offences was a necessaij ingredient of the offence of noting 
and It was not prosed lliat the common object of noting was cnmtnal tres 
pass or hurt — l8Cr L J 8Go(Mad) '' here the accused is charged with 
being a member of an unlawful asscmbli and with committing gnesous 
hurt b} implication (secs 14 > ind 3 5 I P C ) he cannot be conaicted 
of the substantne offence of causing gnesous hurt under see 3^3 by his 
indiMdual act because under no reasonable construction of this section 
can the snbstantise offence of causing gnevous hurt indiMduall} be 
regarded as minor to or included m th charge under secs 323 and 249 
1 P C of causing griesous hurt b> impticition—PowAK s Lmp 34 
Cal 698 Ctnp % ^Tadan yfandat 41 Cal 66* 34 Cal 3 5 Jfet I'difi 
y h E 16 C N 1077 Contra — Theethumaht v h L Mad 
74O (r B ) cited m Note 766 ante 

771 Subsection (*A ) — Attempt — Under this subsection when an 
accused is charged with an offence be ma> be conMcted of liasing attemp 
ted to commit that offence although the attempt w as not separately char 
ged — I P L J 391 DiltnghurA v Dlaciibt 4 rn a? C U N 821 7 h re 
Doraiswamt 48 Mad 774 48 M L J 190 26 Cr L J 755 

Abetment —There is a conflict of opmon as to whether a person charged 
with a substantue offence can be consicted of abetment of that offence 
In 33 Mad 264 Sleoratniv Fmp .1 Cr L J 44 (Pat) Darban \ Cmp 
32 Cr L J 311 lia^ahhn v Emp {19 2) M M N 182 23 

Cr L J 206, rmp V Raghya *6 Bom L R 323 25 Cr I J 1135 and 

II U H C R 340 it has been held that il is improper for a Court to find 
a man guilty of the abetment of an offence on a charge of the substantue 
offence onlj because when a man is accused of a substantisc offence he 
ma> not be conscious that be will have to meet an imputation of collateral 
cucumstances constituting an abetment of it which ma^ be quite distinct 
from the circumstances constituting the sub tantue offence itself A 
charge for the substantive offence as such gives no intimation of a tnal 
to be held for the abetment But in 1 tdttk 1 \ Fmp *3 Af I J 77, 

13 Cr r J 453 and KehTStngh\ Crov.n 19 i I* U R 11 2* Cr L J 

lOi It is laid down that if on the facts proiel two charges can be framed 
ttj the commission of the principal offence and the abetment thereof the 
accused can bo convicted 0! the offence of abetment though it was not 
separately charged against him 

\n accused may be ctuitir/e/o/ « ),ub!,tanti e offence though he was 
eh ngeJ only u.ith abetment oH\\\totleox:c see 1912 P M R 17 J 
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77 Subsection (3 ) — When minor offence requires complaint —See 
siibseUion (3) V pcfbou charged rstth one offence cannot he convicted 
of a minor offence if the fattc offence rcijuircs a complaint bj a parti 
cufar person mentioned in sc«, 198 and 199 Thus the offence of adultery 
requires complaint bj the husband and therefore a person charged lutb 
rape cannot be cont ictcd of adultery m the absence of a complaint b) the 
husband Even the husband s giving esidcnce in the ca e will not amount 
to a complaint — 3 Afl 233 See Note under sec 199 as to what 
constitutes a complaint by the husband 

773 Power of Appellate Court and High Court — ^Tlie powers undrr 
this section may be exercised by \ppellatc Courts an Appellate Court can 
alter a conviction for a major offence into a conviction for a minor oflence 
— Hanuman'- Emp 20 A E J •13 23Cr L J 198 

Where the jury acquitted the prisoners of certain offences and found 
some other facts upon which the jury could have convicted them of some 
other offence but did not convict the High Court has power to con'ict 
the prisoners of the latter offence— 3 Cal 189 


239 When more persons 

may be charged accused of the 
jointly cc 

same offence or 

of different offences committed 
itt the same transactvon or 
tvhen one person is accused of 
committing any offence and 
another of abetment of, or 
attempt to commit, sucli 
offence, they may be charged 
and tned together or separately 
IS the Court thinhs fit, and 
the provisions contained m the 
former part of tins Chapter 
shall applj to all such charges 


289 

What persons 
may be charged 
jointly. 


TU foUomns 
persons 

he chargti ani 
tned 


namely - 

(а) persons accused of 
same offence committed lu Ih® 
course of the same transaction . 

( б ) persons accused of an 
offence and persons accused of 
abetment of or an attempt to 
commit such offence , 

(c) persons accused of tnore 
than one offence of 
kind within the meaning of S 
234 comniiitei by them jointly 
uiiffiirt ihe period of nehe 
«iOHf/rs , 

{d) persons accused of 
different offences committed m 
the course of the same trans* 
action , 
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(e) persons accused of an 
offence ichtch tncliides theft 
extortion or cnminal tinsappro 
prtalion and persons accused of 
receivms or retaining or assist 
ff/g tft (he disposal or conceal 
Mc/tt of property possession of 
uhtch IS alleged 0 haie been 
transferred by any such offence 
comtntlUd h\ the firs named 
persons or of ahelmen of or 
attempting to commit ait} such 
last named offence 

(/) persons accused of 
offences mder Ss 411 and 414 
of the Indian Penal Code or 
either of those seclions vi res 
peel of stolen property the 
possession of ithtch has been 
transferred by one offenct and 
(g) persons accused of fl7»\ 
offence under Chapter \II of 
the Indian Penal Code rela vig 
to counterfei com and persons 
accused of anv o'her offence 
under the said Chapter relai 
mg to the same com or of 
abetment of or attempting to 
commit any suck offence 

and the p^o^^slons contain 
ed in the former part of this 
Chapter shall so far as may 
be apply to all such charges 
lUustratioHS 

, (<i) A and B are accused of the same murder A and B maj 

be charged and tned together for the murder 
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(6) A and B are accused of robberj, m the course of which 
A comnuts a murder with which B has nothing to do A and 
B may be tned together on a charge charging both of them 
with the robbery, and \ alone with the murder 

(c) A and B are both chained with a theft and B is chafed 
with two other thefts committed bj him m the course of the 
■lame transaction A and B mav be both tned together on a 
charge charging both with the one theft, and B alone ivith the 
two other thefts 

Change — ^This section has been reUrafted by sec 65 of the Cnminal 
Procedure Code Amendment Act Will of 1923 

The actual change brought about bj this amendment the addit on 
oi clauses \c) tc) and (g) It is piovaded that when tvfo or taore 
persons are accused of offences of the same kind committed bj them jointly 
dunng the space of one jear thej maj be tned for the same at one tnal 
Secondly It IS directed that when one person is accused of an> offence which 
includes theft etc and another of receuing or retiimng or disposioR 
of the stolen prop«tt> the> ma> be tned jointly Thrdly ptovnoh 
IS made for the joint trial of one person accused of counterfeiting com and 
another of fraudulentlj possessing or uttering it — SlaUinenl of Objfif* 
and Reasons rotirlH} another clause 1 e clause (f) hasbeeasdd 

ed by the Select Committee of 1916 allowing the joint trial of persons accuse 
of offences under secs 411 and 414 of the Indian Penal Code 

774 Scope and Application —This section laj-s down certain gener»i 
pnnciples for the combination of charge^ in a joint tnal of several person* 
The object of these pnnciples is to aioid the likelihood of bewildering the 
accused in their defence bj basing to meet many disconnected charge* 
and of endangering the prospect of a lair tnal by the production of a 
of evidence directed to man) matters and tending by its mere accumulation 
to induce an undue suspicion against the accused persons — Sai u» an ' 
Ltnp J9 A L J 39* 2” Cr L J 641 

This IS the last exception to sec -33 which lays down the general pr“' 
ciple that ever) offence must be charged and tried separately "This 
the only section which authonses a joint tnal of s«craf persons under 
ti cumstmccs specified m tl is section Except incases failing under 
this section a joint tnal of seseial accused renders the tnal invalid— 4 

V L R 71 and a misjoinder thus taking place IS not a mere irregulanty 

which can be cured b) the proMsions of sec 537 — Z^cAefcH ' * 

O L 3 141 15 Cr L J 420 orb) an} waiter or consent of p^rtlie* 

their pleaders— d Cal 96 
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This vction applies to trials and not to tnjuirifs The sections of tl e 
Cr P C rclatin/t to joinder of cbtrgrs M* 233 to •’jo refer to Inal of the 

accnseil md cannot l>c extended to prclitntnsrs mqutnes hel ! by Magis 
trates prior to commitment to the ^ssions — -6 Alail 50 Therefore 
in a joint comraitmcnt of scserif -iccu ed it is not nccessarj that tie 
conditions of this section shoiill be fulfilled — Aeffiiri Ch iicl a \ Itfx ^2 
Mad 3Ji 3& M I J s</> o Cr I J 370 

But this section IS appticible to Inquiries under Chapter Mil Th» 
main princij Jes applicable to a crifninal trial regarding joinder of charges 
and the jumt trial of accused | ersons are al«o applicable to inquiries uo'**? 
Chapter Mil— S C M \ iSo 14 Cal 35S Q F \ Abdul hadtr 9 All 
45 Q L \ 'Calha 1 Ml 14 Q I \ Ott/a Rafanhl P /* s 
Hapii Ratanlal 55O 


Again this section doc-« not appK 10 trials of cross cases The f 
of the accused m the two cross cases ought to be separate I ut a luaiu 
taneous trial is not altogether inaalid I ut som what irreguLar->‘ C 5 ' 

344 13 C L fl a7j Sec Note 749 i der section 233 

77S Clause (a)— Persons accused of the same offence — TV vti'd 
satae offence impl) that both the acen^ed shouH liave jl ^ 
or association and therefore wl ere the allegation was that /*,/ / 
the other commute I the crime this section loes n f apph 'j*- 
accused must be tried separate!) according to cc >' 

Emp 6 Bur L 1 igi 7 L B It (V8 14 Cr I J 5CJ A 1^ * 
shown that part of the stolen property was found is » , ^ 

one person and another part was foui <1 in the ^ y. 

would probably be illegal to try the two men togeti^- x » * 

men were acting in concrti an I were in joinj 
propert) their joint trial would not be •Hcgal— 

P L J O4 17 Cr L J 434 ViWrti hhamat \ ^ * 

21 Cr L J 757 Two persons found m possn*^- 'xsi " ' * 
cannot be tried together on a charge under w 
there was no connecting link between the ^ i^. 

suggestion that cither or both of them wercH*^,- 

only connecting link between them was that ea 

property stolen from the sime complainant— 3/ *'* 

563 AIR 1912 Ml 459 Unless the 
IS joint persons cannot be tried jointl) .. 

stolen propertj merel) because the 
Emp V Balgovtnd 17C.L J 477 {aD; t 
815 23 Cr L J 409 “ 


I? t 


Sane offence — These words sigiyf. 


of crime and not different acts coatti 
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name or punishable under tbf same section Wlien A and B gise/alse 
evidence in the same judicial proceeding even though they depose 
in the same day regarding the same matter and in almost the same 
words they do not commit the same o/fence but different offences 
which cannot be trie I together unless they were committed by them ifi 
the same transaction — GuntoaHt \ Emp rg ^ L R 55 r6Cr LJ 
339 V Hi]i Alu 5 S I. R 120 tg Cr L J 23 See also 2^VeJ^ 

271 L B R (1872 189 \ 129 2 Weir 304 So also where two persons 
were charged with criminal misappropriation with respect to a cetta n 
sum of money Ar/d that there was atnisjoioder of charges because it is 
impossible to hold that two persons can be guilty of misappropriation 
of the same parcel of money The charges against them must be of 
misappropriation of one case and abetment in the other 3t is also open 
to the Court to frame the charges against each of them in the altema 
tive I e of misappropmtion or of abetment-'CirKur % -ff ^ 

C W N 600 13 Cr L J goo 

776 Clause lb)— Abetment —A person charged with a substanti'* 
offence can be tried jomtlywith a person charged with abetment thereof 
Thus where a pers n who bad a license for the sale of opium allo"*^ 
another who d no such license to sell it they could be ;oiatJy tried 
the offence of the former being an abetment of the offence of the latter 
— tpod P L R it3 A licensed vendor is punishable underset 300^ 
the Bengal Excist Act for the acts of the sersnnt in such a case the 
master is said to be an abettor of the servant by implication 
both ma> be tried together— Pnjn AnM s A E 15 C L J W'* 

13 Cr L J 2a5 When a person is charged with 1 idnappmg 
three others with having abetted that offence at different places 
the four persons can be tried joiotl} at the place where the principal 
offence was committed — ig All 350 

If A induces B to cheat and B attempts to cheat in consequence A 
and B miy clearly be tried together for abetment of and attempt 'it cheat 
Sng— Aal Das s Tmp 38 Ca! 453 1, C W \ 4^3 12 Cf L J »o6 

""7 Clause (c) — Offences of the same kind — Section 234 “Pf** 
only to the cased oxe accused commitling sei oral offences of fl ^ same 
kind Within a year But where sefera/ persons committed several offmcrs 
of the same kind there was no provision under the old law for the Joint 
tnal of those persons and consequently separate trial was necessary— 

loC \V N 32 Thus it was held that where three dacoities were coin 

mittcd by several dacoits on three different dates an 1 at separate placed 
the dacoits must be separately charged and triedfor each dacoity as the 
offences s ere not comnittpl m th sane tiin action— Ann Prcs^^ 
h C 19 \ L J 796 22 Cr L J 657 So again three acts 'f 
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cosiniittcd b> se\enil persons on the same night in three distinct places 
were to be tried separate!) — 6\\ n 83 ^\here several persons looted 
the Imseed crop of the complainant on one day and his tobacco crop on 
another da) the offences must be tried separatel) as they were not parts 
of the same transaction — 33 Cal 792 These cases are now overruled 
by this clause Under the present law the offences can be tried together, 
provnded that each offence is committed b) the accused persons jotvily 
and it IS not necessar) that all the sets of offences must be committed m 
the same transaction If the offences are not this section cannot 

apply thus w ere three persons were foond to he in possession ol 
stolen articles but none of the articles were m their yotnf possesstor 
the) could not he tried }Ointl) even though the articles were the 
proceeds of one burglar) — Jtu-an \ Etnp 19A L J S15 Moosan v 
Cmp ,70 A L J 563 Where rape was committed on a woman on a 
field by two accused persons and subsequently lh woman was taken 
either by force or by fraud by one of the accused alone to different plaies, 
and where he alone commuted rape on her Ar/i that a joint charge 
against both the accused of having committed ripe at different places is 
improper — /feramal v A £ 47 C L J 514 •♦y Cr L J 263 AIR 
1926 Cal 320 

The joint trial of two persons for passing counterfeit coins on three 
different occasions to three persons on the same date is valid under thia 
subsection — lure Kovaganli 44M.L J 130 23 Ci L J 719 KIR 
1923 Mad t8i* 

778 Clause (d) — Distinct offences committed in the same transactioa 
—For the meaning of the words same transaction see notes under sec 
tion 235 If more persons than one are accused of different offences com 
mitted in a senes of acts so connected as to form one transaction they 
may be tned together Whether or not the senes of acts be so closely 
connected as to form the same transaction necessarily rests with the Court 
to decid The limits arc wide but no joinder of charges or tnals should 
be permitted which will result in bewildering any of the accused in his 
defence or in causing undue prejudice against him — Crouti v Culam, i 

S L R 73 

To enable the Court to try at one tnal several persons for several dis^ 

tinct offences the offences must form part of the same transacljon Pc 

Mya V Emp , J h B R 272 16 Cr L J 44 this section does not apply 
to charges against several persons accused of several offences unit's the 
acts constituting these offences form the same transaction — 33Cal.st>'’ 

9C W N 1027 Gtitiauanl y Fwp.isN L R 35 J16 Cr L J 339 
20 Cr L J 7 Artram Stngh v Crown igii P L R 122 hhart 

V rMp,7Lah L J 64 26Cr L J 1167 

Cr 41 
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The expression same transaction would imply oneness of purpose 
If, ID the course of some quarrel arising accidentally among f ersons wl 0 
have collected to witness a festival there happens to be a fight and if some 
persons inflict injury on others without any common object they would 
be committing different offences of hurt And if they donot act with anj 
common intention it cannot be said that they have caused hurt in the course 
of the same transaction although all the persons committing the offences 
ate there at one and the same place and at the same time In such a case 
the joint tnal of these persons would be improper — Tufail Ahmed ' Etnpt 
S3 A L J 5 a6 Cr L J 734 AIR 1925 All 301 Two festivals fell 
on the same day and on the same evening An arrangement was agreed 
upon to the effect that the fmng of fire<works should be stopped till tli® 
procession of dulendt passed off But this arrangement was not adhere 1 
to by some people and they fired off fireworks at random and thcrebj 
Caused damage and injury to the person and property of the pubic 
Held that these persons could not be tried together because the offences 
Were not committed in the same transaction there being no oneness of 
purpose among the accused — Hnd 

It IS also necessary that the accused must be a$socialed together m 
the perpetration of the acts forming the same transaction from start ta 
finish — ag Bom 449 30 Bom 49 50 Cal 1004 (at p 1009) 1917 ^ ^ 
17 But It IS not necessar> that all the persons must be charged with all 
the offences. See illustrations (6) and (c) In such cases it is immatenal 
whether all the members of the party took an active part in each offence 
—Raw Prasad v E*»p 20 A L J 026 If the accused started together 
for the same goal this suffices to justify the joint tnal even if incidentalh 
some of them have done an act for which the others may not he respon 
sible — 30 Bom 49 Kushaiv Emp 5oCal 1004(1010) Kaltdas\ Etnp 
38 Cal 453 . Trpamifu V K E iP L.T 180 5 p L J li 6 M b T 
17 Prag V K E xi O L J 693 25CT L J 1169 Thus sir persons 
were accuse! of waging war under sec i*i 1 P Code The shth accuifd 
joined th“ gang after the ist and the 20d accused 1 ad b*en aire tfd 
Bat the gang to whi h the accused b Imged conhaued undT th* I ad t 
ship of the same man and was actuated by tl c same purpose Held that 
the joint trial of the 6th accused wi h the rst and and accused was lejal 
—In re Cam MaJlu 48 M L J 308 26Cr L J 1513 AIR *925 
Mad 690 If the accused started together for tl c same goal and m 
the process committed a senes of acts thej could be jomtlj tried for 
those offences although the acts were separated bj mtcri-als of time— 
Ashuloshv Puma Chandra 50 Cal 139(164) The foundation for the 
procedure laid down in this section is the a sociatlon of two persons 
concurring from start to finish to attain the same end Communitj of 
purpose or design and contmuitj cif action are the essential elements 
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of the connection necessaf> to lint together ditfcrent acts into one 
and the same transaction In such cases the acts alleged to be connected 
with each other must base been done in pursuance of a particular 
end m MOW and as necessarj thereto — Ttpanidhi\ K 12 5F L J n 
l P L,T iSo r P L T 56^ Where the accusation against all the 
accused persons is that the> earned out a single scheme by successive 
acts done at inters ats and there was a complete unity of project and the 
whole senes of ac\s were «o linked together b> one motive and design as 
to constitute One transaction ajointtnal is not only valid but is deman* 
ded in the intere t of public time and convenience — KtisAni MalUk v 
£mp 50 Cal 1004 llinp v Gayiesh 14 Pom L R 972 Thus where 
a girl i abducted on a certain night and thereaftrr v nous people 
conceal her the offence being a continuing offence all persons can be 
tried together— 50 Cal I004 “5 Cr L J 1082 

Charg! need tiot spect/y tone Iransaclion — It suffices for the purprse 
of a joint Inal that the accusation alleges the offences committed by each 
accused to have been committed m the same transaction within the mean 
tag of this section It is not oece<sar> that the charge should contain 
a statement a; to the transaction being one and the $ame It is the tenor 
of the accusation and not the wording of the charge that must be const 
dered as the test — 30 Pom 40 

Examples of offences comtnxUed tst the sasne transaetton — 

(t) Criminal breach of trust by one person and receipt b} another 
of the stolen property (the proceeds of the breach of trust) knowing it to 

beso 6 Pom L R 317 In such a case it is not necessary that the offence 

of receiving should take place umultaneously with the offence of criminal 
breach of trust — lUd 

(2) Where one set of accused were members of an unlawful assembly 
with the common object of setting fire to municipal buildings and 
another accused was a member of that assembly with the object of 
forcibly closing a college it was held that the proceedings of the mob con 
sisting of several transactions from first tolast showed such a continuity 
of purpose and action as to form one transaction and all the rioters 
could be tried at one trial — In ft Loganatka^ur 6 M L T 17 ii 

Cr L J 30 

(3) The offence of keeping a gaming house and the offence of playing 
therein arise out of facts so inseparably connected together as to form 
one transaction and therefore the keeperand the players are clearly within 
the purview of this section as persons accused of different offences com* 
mitted in the same transaction and can be tried jointly— Moti 
V Emp 9 N L R 68 14 Cr L J "93 • Bhana v Croum 1919 P R 6 
20 Cr. L J 219 KhxUndaJlamv Cresvn 3 Lah 359 23 Cr L J 621, 
20 Cr L J 768 (Pat) GaneshsLafv Esnp 20 A, L J 967 Contra— 
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1914 P R 35andx9ioP W R 5 where ithasbeea held that the two 
offences cannot be said to be parts o! the same transaction 

(4) If several accused cany out a ^stematic scheme of cnmmal 
breach of trust, by successive acts done at intervals, each accused 
alternately tahing the benefits, the unity of the project constitutes the 
acts as parts of one transaction, and all the accused can therefore be 
jointly tried — 30 Bom 49 

(5) Charges 0! murder against three accused, and an alternative charge 
against one of them for murder or causing disappearance of evidence of 
murder can be jointly tried — Crotwi v Gti/am, i S L R 73 , v H«« 

25 Bom I, R 231 AIR 1923 Bom 262 Confra — 8 All 252 

(6) Where several persons were members of a secret society and con 
spired to wage war to deprive the King of the sovereignty of British India 
and collected arms and ammunitions for that purpose and actually waged 
war, lb was held that the joint trial of all the accused for offences under 
sections zti, zztA, 122, 123 I PC was legal— Bonnifra v Enfp . 37 ^’ 
467 . and so long as the conspiracy continues the transaction which began 
with the forming of the common intention continues— ' 
rptp , 19 C W N 70C id Cr L J 9 

(7) Where illegal gratification is paid to a person through another 
the joint trial of both persons for offences under sera 161 and ^ ^ 

19 vafid— 7 Bom L R 637 

(8) Where several persons were entrusted ivith a sum of money an 

those persons in collusion committed cnnucal breach of trust or dishon<‘l 
ly misappropriated the amount, they could be jointly tried— I h rr 
durat. 17 Cr L J 30 (Mad) . 

(9) Cheating by A in respect of a ce tain sura collected from seien 
persons on a certain date, and cheating by B in respect of another suiu 
collected from some other persons at the same time, at the same 

in pursuance of the same conspiracy, are parts of the same transact'®*'' 
and A and B may be tned together — Kathsh v K Z , 46 Cal 7 ** 

C E J. 31 So also conspiracy and acts of cheating in pursuance of that 
conspiracy can be tned together — Abdu! Salon 'f K Z. 49 Cal 573 * 

C W N 680 35 C L J 279 

(10) Where a gang of dacoits assembled on a highway for robbin? ^ 
pasaere by, and in the course of the dacoity several offences were com 
mitted by them, held that all these offences were committed in the coarse 
of the same transaction It is immaterial whether all the members of I ^ 
gang took an active part in each offence — Earn Prosad v Etttp , so A 

3 926 , 

(11) The offence of dacoity, the offence of dishonest possession 
stolen property knowing it to have been stolen in the commission ol f 
dacoity, and dishonest reception of such properly, knowing it to be stolen* 
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fro:a a kno^^n dacoit can be Incd together ns all the offences can be 
said to base been commiltcd in the same transaction — Emp % Durga 
ProsaJ 45 All - 3 "o A L J 981 24 Cr L J 149 It will nowfall 

unJer clause (r) 

(13) The offence of fabricating false ewdence in order to procure the 
connction 0! an innocent person the offence of instituting a false prose 
colion against that person and theoffenceof giving false evidence m that 
prosecution in order to secure his coavietion — all these offences can be 
tned together as there was one sustained and continuous plot for procu 
ring conviction of an innocent pereon — Emp v Canesh 14 Bom L R 
972 t3 Cr L. J 833 

779 Offences not in the same transacton — (i) In case of noting 
the two opposite factions cannot be said to commit the offence 0! rioting 
in the sane transaction the action of each side forming a separate trans 
action the two parties must be tned separately — 6 Cal 96 20 Cal 537 
AtaD}av K E 1906 P R 5 1881 A W N 28 1883 P R 15 Con 
tn-^Emp V Mangat i 3 A L J 744 

(2) Murder and robbery on one occasion and another act of robbery 
committed a few hours after in another place though close to the scene 0! 
the former offences do not form parts of the same transaction— 14 All 
302 So also murder by four men and gnevous hurt by three of thetn 
caused upon a person who tned to prevent them from carrying off the dead 
body some time after the murder are not offences committed in the same 
transaction— Crown 1906 P R 10 4 Cr L J 285 1907 

P L R 117 

(3) Dacoitles committed on dtffttei t dales do not form part of the 

same transaction — 1882 AWN 180 8 M L T 286 So also offences 
under secs 147 and 325 I P C committed on one date and offences under 
secs 147 323 and 342 I P C committed on another date cannot be tned 
together as they were committed m different transactions — Pulloo Lai 
V Emp 21 A L J 820 25 Cr L J 446 

(4) W ere a person obtained a promissory note by cheating and on 
a subsequent date he went with another person and both cashed the note 
the two persons cannot be charged and tned together for both the offcti 
CCS since the occurrence of each date formed a distinct transaction by 
Itself — 31 Cal 1053 

(5) A charge of theft against one person and a charge against another 
person for rescuing the former from lawful custody cannot be tned together 
— 13 C W N 804 II Mad 441 Similarly one person committing an 
offence punishable under the Railways Act and other persons rescuing 
the former from the custody of the Police while he was arrested cannot 
be tned jointly — 29 Cal 385 

(6) The offences of rioting and murder committed by five persons, 
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and th? offence of concealing the dead body {of a person lulled in the not) 
comniitted by the 5tb accused, cannot be tried jointly The offence of the 
5th accused (concealing the dead body) should be tned separately— S m 
ytndrav Cwp,4oC L J 559 AIR 1925 Cal 413 26 Cr L.J 467 

(7) A charge against five men of having committed a not, and a charge 
against four of them of having committed criminal trespass on a different 
tccasion cannot he tried together m the «aiiie t la — 14 Cal 395 

(8) A person charged tndersecs 414 and 411 I P C cannot be tned 
jointly with our others charged under section 454 I P C— SaU Stngh 
V Lmp , if05 P R 38 1905 P L R 115 

(9) Two persons fabn ating a kabuhyat, and t no other persons fabn 
eating another kabuhyat, the two sets of persons not having any comin'i 
mty of interest, cannot be tned together— Rnn Safuiddut v rail Shith. 
21 C W N 756 18 Cr L J 833 

(10) Two acts of abduction separate and dis met though of the same 
gul, committed by two seta of persona at different dates cannot be tned 
together— I C L J 475 

(11) Where several dacoities were committed by several persons, but 
the persons implicated in one dacoity were not the same as these itapi 
cated in the other or others the dacoities were not committed in the sans 
transaction and could not be tned jointly — Pant Saha% v Emp , 19 A b 
J 610 aaCr L J 397 

(la) The author of a defamotory article who is charged under sec 
500 I P C and the printer of the article, who 15 charged under sec J®' 

I P C cannot be tried together when there js no evidence of conspi acy 
between them — Puma Chaudra 30 Cal 139 36C L J 28? 
24 Cr L J 206 (Bhawal Defamation Case) 

(13) Murder by one person and intentional omission by another person 
who discovered the murder to give inrormation m respect o the murder, 
cannot be said to be offences «onimi*edin the same transaction— KaMn 
Singh V hmp . xg A L J 915 23 Cr L j 8 

(14) The offence of receiving stolen property fsec 413 I P C)aridthe 
offence of belonging to a gang of thieves (sec 401 I P C) relate to differ 
ent transactions and cannot be tned together— C/A a;;,! ^ Lmp. 2^ 
Cr L J 1097 (l,ah) 

780 Clause (e) —Under the old la'V- it was held that where A and 
B were charged with house breaking by night with intent to comm** 
theft and C with having received some of the stolen articles on a certain 
day. and D with having received some other stolen articles on another 
day, the joint tnal of th se persons would be illegal— 1882 A V N 2*5 
This ruling is now superseded by danse (e) of this section 

Where one person has cozumiUed theft and another person received 
sfolen properly knowing it to be stolen, they can be tned jointIj-6 C L 
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U 245 Zr»n/' \ Dhima 14 V L J 344 38 Ml 311 6 Bom L H. 361 
Intrur % Ltnp .0 \ L J 96 44 Ml 276 I C \\ N 35 28 Cal 10 
VfaPov Cmp 4 Bur L T 263 13 Cr L J 59 aod it is not necessary 

that the recciMng should take place simultaneously with the theft — 
44 Ml 276 C%cn an appreciable interaal of time between the two acts 
which are othenme connected does not alua>s prevent them from being 
parts of the same senes of connected events and from being tned together 
— 14 Bur L R 33 2 L B R 19 In 29 Bom 449 and Rainralan v Emp . 
21 C \\ N nil toCr L J 17 however it is held that theft and receipt 
of stolen goods cannot be said to be acts committed in the same transaction 
b cau^c the thief and the receiver of goods are not associated in the senes 
of acts which form the same transaction from the very start the one offence 
takes place after the other 13 completed In another Calcutta case also it 
was held that unless the theft and subsequent receipt were committed In 
pursuance of the same conspirac) the two offences could not be said to 
be parts of the same transaction and the offenders could not be tned to 
gethet— Oki Bhutan V Emp 4OC4I 741 23 C W N 463 29 C L J 

’I Under the present clause however it is not necessary that the two 
offences most be committed in the same iransaetton or m pursuance of the 
same conspiracy all that is now required is that one offender should commit 
th^It and the other offender should receive the stolen property 

Daco ty and receiving the property stolen in tl e dacoity may be tned 
together under this clause— Pwarf V Cmp 45 All 2 3 20A L J 

981 

Theoffence of belonging toagang of thievcs(sec 401 1 P C)isnotan 
offence which includes theft within the meamng of this clause because 
the former offence is committed as soon as a gang of persons associated 
for the purpose of habitually committing theft 13 formed and before any 
theft IS actually committed by them Therefore an offence o belonging 
to a gang of thieves and an offence of receiving stolen property cannot be 
tned together under this clause — Clajjuv Emp 6 Cr L J 1097 (Lab ) 

781 Clause (f) — ^Thc object of this clause and the meaning of the 
words possess on of whi h has been transferred b> one offence have 
been thus explained by Mr Tonkinson dunng the debate in the Legisla 
live Assembly Take a concrete example A is a cattle thief two 
cattle arc stolen B Is the dishonest receiver to whom A has passed 00 
one of the cattle C is the dishonest butcher who knoi s the cattle to have 
been stolen and assists m their concealment by slaughtenng the other 
Well if A is present A B and C can all be tried together nnder clause 
(c) If A has d sappeared then this is not possible and the provisions 
of clause (f) are required Theposscssioiol these cattle has been 
ferred by one offence the original offence of theft One i ersonhas 
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coaiiaHted a„ oltea e under see 41, I p c Bed Mother person te 
comnritted an oHente under secliOT, 414 I p c The Pro cattle srete 

nl'!? “®'=' 

Ws 5 «f s, sth rebruaty rg-j page ,^2 By this clause, the rulmg In eS 
t-ai 104 IS rendered obsolete 

The only oEfences mentioned in this clause are oflenccs under secs 
4II and 414 I PC and the provisions of this clause cannot be extended 
persons accused of offences other than those spect 
d “f *>■' 5“”‘ =' ‘"b cceusedholl. 

t« slrr r"r“‘ ^ C, .s HlC6aI_B„.„ v K E . .a O L I 

339 adCr L J rag, A 1 R i0a5O„dh43, 

tn misuse (g) \ person who passes counterfeit coins and ano- 

ther who IS in possession of them can be tried jointly-3t Cal too; 

, ^ \ Separate trial \ joiot trial is not compulsoiy under this sec 

.on the tlagislrale has a discretion to proceed jointly or .rfiereWy t^ainsl 

the accused persons-Ccn.ndov Emp . .6 N L R g afcr R ] jO, 

10^10^*1 ■“ transacliott, sill it is a guff 

shnrtre " “^*^®s*®^^“®°** 3 sdiscreliont 05 aywhethertbcaccusetl 
t ,00 aerl'f V aL CT.nfa 38 C 1 

Ltr?*u ^ ^ '^‘'‘**«'^‘ong‘v«»ajudicialdUcrehontotbeCoi«t 
1 . accused persons jomtiy or separately and the manner in svhicb 

Die^rr °!S- r '’‘"‘""l «“« •i'pood upon the facts of each case- 

ZJ idCr L J 3,8 Allhonsha'jolat 

iSo T'h “"“'"‘““"o specified in this section still it is 

of the c s Charges should be allowed tf It beinlders any 

Thus a^ ib ? « £ 3aCa. 033 agC « V .73 

Si'-halt th •" "'"'c CO"-"-""! 

‘•"«"asei.denec ayaios. some 
o hem ouly ^ regards those otfeoce. There was ci-.doi.ee .galas. 

fo e , ““’T""=y •» cou.m.1 murder All the 

ret,?i ?di’? ■""">« 

f/e/d ngainst all the accused on all the chargts 

f o« that the jury were erab.ramed and the accused 1, ere projud.crd 

Z kLl\T'T‘7 ' * ^-(soPfa) If the occosed hppea. 

ilteesl_ ‘“'^^pcndently and h \e separate defences the joint Hial 

13 Illegal — 2 Weir 303 

the o?r“? “ ““I McePbon. »nd H i> 'o' 

14 ~i E. rz “ ^ “ 

7*3A Appllcabd.t, of Donna and Oodhli 
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h« bcfn hfid that the words the fomer part of this chapter occurring 
at the end of this section mean the part prior to the part headed joinder 
of charges » c . the part under the heading form of charge, therefore 
sec 23t mil not control the proxTsions of see 239 — CiiAawfi’nrv K L, 
2 O W N ;<>o 26Cr L J rOoa Pa 'fs«^ Cmp 7 L B R 272 16 

Cr L.J Butin tt ^ L J iSt it Im been held that t e words mean 
thalsecs 234 and 235 shall alsoappl> to thisscction See 23913 goserned 
by sees 234 and 235 see notes under see 234 

784 Misjoinder not cured by acquittal — ^NMicre several persons were 
charged with and tried at one trial for dacoitj and one of these per* 
sons was al>o tried for an offence under sec ■'o \rm3 \ct for bcingln pos 
session of arms and ammumtions at a time subsequent to the dacoity and 
after the transaction in which the dacoitj was committed it was held that 
the tnal was illegal and the fact that the Sessions Court acquitted him 
of the offence under the Vrms \ct observing that the accused could not 
be legally convnclcd at the same tnal of the offence under the Arms Act, 
could not cure the illcgahtv— /iijiMj* V Cr9Ji» J917 P R 44 19 Cr 
L J 100 


S40 When a cltargc containing more heidb than one ts 

framed against the same person and when 

renuinuig charges on 0 . conviction lias been had on one or 
seTefal'charg«s*°* ** complainant or the 

officer conducting the prosecution, may, 
with the consent of the Court withdraw the remaining charge 
or charges or tlie Court of its own accord may stay the 
inquiry into or tnal of such charge or charges Such with- 
drawal sliall have the effect of an acquittal on such charge or 
charges, unless the conviction be set aside m which case the 
said Court (subject to the order of the Court setting aside the 
conviction) may proceed with the inquiry into or tnal of the 
charge or charges so withdrawn 


785 Seip* of s-ction -Tin-, section applies where the accused is 
i.lnrt,(.il with several distinct offences and not where formal charges are 
drawn up against him— 1889 P K 4 W here the offence is one but the 
charges arc several because the offence falls under several sections of the 

I PC or because there is do ibt as to which offence Mas committed this 

section does not apply and the conviction of the accused on one of the char- 
ges necessarily makes the other charges nugatory 

If however the accused his committed several offences md several 
charges are therefore drawn up the coasiction on one of the charges d *' 
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uot miLc the other charges nugatory^^ but it is open to a Court to convict 
the accused on the other charges or to withdraw the charges under this 
Section 1889 P R This is an eoabbug section and gives the Court 
discretion either to convict or acquit the accused on the remaining charges, 
and does not make it obligatory on the prosecution, on a conviction on 
one charge, to withdraw the other charges 

If the evidence is sufficient to sustain a conviction on all the charges, 
and the Court considers a certain term of imprisonment adequate to meet 
all the offences, it is not a proper course for the Court to convict on one 
charge and drop the others , but it should convict on all the charges and 
pass concurrent sentences— Rrg v Ram Chandra, RatanlaJ 19, 6 E 
V Nadhartya, Ratanlal 288 

Again, this section applies only to charges framed in the same case, 
and the prosecution cannot, on conviction of the accused in one case, with* 
draw a charge against the accused in esnotket case — Q E v Sadia Rataolal 
563 Q E V Govtnda, Ratanlal 977 

Charge when can be withdrawn — A cliargc can be withdrawn at any 
time before it is tried If however evidence on the charge is recorded and 
the pleaders heard, it cannot be withdrawn and it is the duty of the Judge 
0 aura up the whole of the evidence and to require the jury to letwa a 
verdict on the charge A fortiori, a cha^e cannot be withdrawn after 
a jury has returned a verdict convicting the accused on that charge— 1? 

E V ^fadhanya, Ratanlal 388 3 i 

High Courts power io direct withdrawal —Where the accused ha* 
harged wth lO offences of cnramal breach of trust, in respect of 10 small 
sums, and the ‘Sessions Judge convicted the accused on three only of the 
charges, the High Court on appeal approved of the Sessions Judge s action, 
and also directed that no further proceedings against the accused m re® 
pcct of the other offences should be taken — 9 C L J 257 


CHAPTER XX 

Of the Trial of Summons-Cases by Magistrates 

786. This chapter deals only with the tiial of aumrooa'. cases . a 
Warrant case cmnot be tri-’d under thi-, chapter. If however a w.uiaot 
case )s Joined with a summons-case, e g. where hvo charges arising out of 
the same transaclion are made against an accused person, one of w hlch is 
a summons case and the other a warrant case, the procedure should !■< “ 
m a warrant case—ii Cil 91, 39 Mad. 503 141 Mad 727. Dutinsucha 
case if the warrant case is not proved, the Magistrate may proceed with 
the summons case according to the procedure laid down in this Jiaptrr 
and not under chapter XXI — 7 Mad. 454. 



Sec J^3 ] 


THL CODE OF CRImInAL PROCEDURE 


65t 


Procelure m sum- 
mons-cases. 


211 The following procedure shall be 
obscrxwl by Magistrates in the tnal of 
summons cases 


242 W'hen the accused appears or is brought before the 
Substanc* of accusa- Magistrate, the particulars of the offence 
twatobe stated of uhicli he is accused sliall be stated to 
him, anJ he shall be asked if he has any cause to show why he 
sha’J rot be convneted , but it should not be necessary to '’r.-me 
a formal charge. 

787 Particulars to be stated to accused — It is necessary that the 
accused should have a clear statement made to him (a) that he is about 
to be put on his trial, and (&) as to the offence or facts constituting the 
offence of the commissioa of which he is accused If these particulars 
are not made known to him. the conviction will be set aside — 3 C L R 
87 Where the Magistrate did not explain to the accused the particulars 
of the offence of which be was accused but merely told him that he was 
accused of an offence under sec 19 of the Burma Village Act the tnal 
wasUIegal— 7 ^ £ v NgaSein (1922)411 B R 127 

788 Change —Although it u not necessary to frame a formal charge 
in a summons case still the provisions of section 233 as to joinder of charges 
apply to summons cases as well because a charge is an essential element 
in any trial— 3 L B R 52 See also 41 Cal 694 cited under sec 333 

When a summons case is tried jointly with a warrant case the pro 
cedure of a warrant case has to be followed and a charge has to be drawn 
up not only for the warrant case but for the summons case also Where 


243 If the accused admits that he has committed the offence 

c„,.ct.oa on .d admission slull 

miuission of truth of be recorded as nearly as possible m <1 
accusation , i t 1 . ^ 

words used by liim and, it he shows no 
suffiaent cause why he should not be convicted, the Ma 
may convict him accordingly ® 

789 Cha ge —The word may lias been substiluted f,r .k .i 
shall . by sec 66 of the Criminal Procedure Code Amendment Act XX-lW 
of 1923 Under the old law the Magistrate was bound to conv 1 
if the latter pleaded guilty and there was nothing to show Mb' 
was not unreserved or voluutary — 8S L 1 { -i, 

•‘J it the accused 
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guilty the Magistrate ^^as bound to convict him and pass a sentence thous' 
a nominal one he had no po ver to discharge the accused on the ground 
that hts cnmmal intention was wanting — B R {1905) Cr P C 37 

This power is now given to the Magistrate by the present amendment 
This amendment gives the Magistrate a discretion which he does not 
no V possess as to convicting an accused who pleads gmlty in a summons 
case and the Court is thus able to refuse to accept a plea of guilty which 
it beheves to be untrue — Statement of Objects and Reasons (1914) 
making this amendment the Legislature has reverted to the i ordingof the 
1872 Code 

790 Admission of accused — Where in a prosecution for obstnictlng 
the road wth a bullock cart the accused on being questioned whether 
he drove the cart on the particular road without permission ansn ered that 
he drove the cart without permission on account of ignorance and begged 
to be excused held, that this did not amount to an admission that be had 
committed the offence and a conviction based thereon was wrong — Emp 
\ Culam i?a a 25 Cr L J 707 (I^h ) So a so it is an inccTrcct proce 
dure to convict an accused on an admission made by his eounftl without 
examimug the accused or recording any evidence — Muntnpot Board v 
TulsJi Ram i 0 W N 495 26 Cr L J 179 

The Legislature requires that the admission shall be recorded as nearly 
as possible in the words used by the accused because the nght of appeal 
depends upon whether he really pleaded guilty or not— 1889 A W N 8k 
When an accused person makes an exculpatory statement before the ha 
m ng of a charge the Alagistrate should take down the plea m the form of 
question and answer and in the exact words used by the accused in ansi cr 
to the charge — 5 Bora L R 999 

The admission of the accused should be recorded at once at the 1 me 
of the trial and not afterwards from the rough notes nor from the Magis 
trate s memory — 15 Mad 83 

Where a written defence is tendered in a case under this chapter it 
IS not incumbent on the Magistrate to take down the defence of the accused 
by personally examining him — 16 M R 53 

If a warrant case is tried under the summons case procedure the ^fagi’ 
trate cannot convict the accused on his own admission without recording 
evidence and without framing a formal charge — 7/a abar v K R *7 ^ 
W V 9 3 Even it the case is tried summanly he must frame a charge 
if he passes an appealable sentence — Jbtd 

244 (1) If the '^lagxstrale does not convict the accused under 

s,clwn. or H the acctised dots 
such admission is not make sach admission the Magistrate 
shall proceed to hear the complainant 
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(if an}) and take all such evidence as mij be produced in 
support of the prosecution and also to hear the accused and 
take all such endence as ho produces m las defence 

Proudtd that the Magtstrate shall tiot be bound to hear any 
person as complainant t« case ttt uhicli the complaint has been 
made a Court 


(2) The Magistrate ma} 
if he thinks fit on the apph 
cation of the complainant or 
accused issue process to com 
pel the attendance of anj 
uitneas or the production of 
any document or other thing 


(2) The ^faglstrate may, 
if he thinks fit on the apph 
cation of the complainant or 
accused issue a summons to 
an\ vitness dtrec tng him to 
atten I or 0 produce an} docu 
ment or other thing 


(3) Th M gistratc ma> before summoning an} witness 
on such application require that his reasonable expenses in 
curred in attending for the purposes of the tnal be deposited 
m Court 


Change — Ttui scctioa has been amended by section 67 of the Cnnunal 
Procedure Code Ameadment Act XVIII of 1923 

The Italicised words at tbe begmoiog of the section have been added 
as consequential to tbe ameodraent made in sec 243 The proviso b-is 
been introduced to pra\ ide for the case where a complaint has been made 
byaCourt and wc havemadeasnmlat amendment m section "S* — Report 
oj the /on I ComnUUe (1922) In subsection (2) the word sumirons 
has been substituted for process for reasons see Note 792 below 

791 Mag strate s ^uty to examine complainant witnesses etc — • 
The Magutrate is not at liberty to stop a case whenever he likes If the 
accused does not make tbe admission under sec 243 the Magistrate is 
bound to hear tbe complainant and his witnesses and he is cot competent 
to acquit the accused without examining them — Itatanlal 539 2 B L 

R S N 15 18 All 221 6W R 75 It IS not Butlicient to examine the 
complainant alone if the complainant has any ivitnesses they must also 
be examined — 3 Mad 160 and the Magistrate is not entitled to acquit 

the accused on a consideration of the complainant s statement alone 

20 Mad 388 

Again it IS prinui facte the duly of the prosecution to call the witnesses 
who prove their connection with the transaction in question and who from 
the connection must be able to give important information — 8 Cal i-’i 
10 Cal 1070 All persons said to have witnessed the oHence should b 4 
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produced before the Magistrate— 1916 P R t2 If such ^ntuesses axe not 
called an adverse inference against the proseci tion may be dra\vn—8 Cal 
121 

Moreover the Magistrate « bound to examine the accused and his wt 
nesses — 6 \V R 73 He is bound to examine all the witnesses that 
are produced by the accused and has no discretion in this matter^il 
W R 63 The Magistrate has no po vex to arVnlraTily limit the nunvhet 
of witnesses to be examined though be has undoubted jurisdiction to cur 
tail the number of iintieeessaty witne'^scs on the ground that tl eir exam 
ination will delay and probably defeat the ends of justice — 

V Shivatiand sP L T 330 It is also the duty of the Magistrate to enquire 

of the accused as to whether he has any witness to produce 'W’here no 
such enquiry is made the comiction is liable to be set aside — 1884 P R 
7 If the accused does not produce an) witness no unfavourable inference 
will be drawn against him — 8 Cal 121 But see 2t C W N 1152 (citP<f 
under sec 290) 

The Magistrate must base his decision on the evidence produced on 
either side in Court he cannot rely on alatements made to him out ot 
Court — 14 Bom 372 

Cross examtHalion —In summons cases the accused has no right to 
postpone the cross exatnination of any prosecution witness as in the ca^s 
of tnal of a warrant ease But if the cross examination was postponed m 
accordance ivith the direction of the Magistrate he is bound to give furtbec 
opportunity to the accused to cross examine the witness Otherwise the 
evidence ol such witness will not be legally admissible — ' 
Emp 3 P L T 347 

792 Issue of summons — If the complainant or the accused tbml'S 
that any witness is not likely to appear without summons he should appb 
beforehand to the Magistrate lor summons to eniorce his attendance-" 
14 W R 76 \Vben such application IS made the Magistrate must either 
grant or refuse the application he cannot simply file it — 0 C V' N 54® 
The Magistrate has a discretion as to whether he will issue summons 
or not — 14 W R 76 21 Cr L J 385 (AH) here a complainant men 
tioned the name ol se> eral witnesses hut could onl> produce two of them 
the Magistrate could decide the case on the evidence ol the two witnessf' 

alone 15 R 87 and was not bounl to issue summons to the other wit 

nesses — 4 M H C R App 29 

But where a summons bad ahead) been issued to a witness and he di 
not appear in obedience to the summons it was held under the old lai^ 
that the Magistrate was bound to issue further process against that wit 
ness and had no discretion to refuse to issue further process— '' 

Dnnda 30 Cal t2i The patty at whose instance the process was ongi 

nally issued had a r»gA» to call upon the Court to compel the attendance ol 
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hu witness— « C \\ N 548 Tlul bj \irtne of the present amendment of 
snlwection (2) this section read with section 00 will pii 0 a disrrel ct to 
the Magistrate to issue further process (warrant) or not This amend 
ment has been made on the recommen lation of the Select Cem iiiee of 
1916 who olnervcd The difficuUj intended to be dealt with bs this 
clause rests upon the words process to compel the attendance as seems 
clear from the Calcutta decisions We think that the onlj alteration really 
required is to substitute for the words referred tn abo\e the simpler ex 
pression a summons to an) witness directing him to attend etc This 
we think will make section 00 clearly applicable s lich i« in our opinion 
all that 1$ required 

If a witness summoned h) the Magistrate does not care to appear the 
Magistrate is ntl bound to re issue the summons but it is in his discretion 
to issue fresh summons if he likes — Seltan ulhu \ Chinnappan 27 Cr L 
J 76 AIR 1926 Mad 3O1 

793 Sub section (3) — Payment of process fee — If the complainant 
fails to deposit fees for summoning witnesses the Magistrate must deal 
with the ease on such evidence as he ma) have before him but should not 
dismiss the compUiut— 3 Mad t6o 

If the accused fails to deposit process fees the hfagistrate may refuse 
to issue process but this order of ref sal must be «panngly passed and 
such order would be improper in a case wrherc the accused is unable or 
uawillmg to deposit the mone> and the result 1$ that he is convicted with 
out his witnesses being heard especiall) if the case is one in which a set ere 
sentence is passed — 1898 P R 7 

245 (i) If the Magistrate upon taking the evidence referred 

to in Section 244 and such further evidence 
Acquittal , , , • » u 

(if any) as he may of his own motion, 

cause to be produced and (if he thinks fit) examining the 
accused finds the accused not guilty he shall record an order 
of acquittal 


{2) If he finds the accused 
guilty he shall 

Sentence 

pass sentence 
upon him according to law 


l,hange — Subsection (i) la 


(2) Where the Magistrate 
does not proceed tn accordance 
iitth the provisions of Sec ion 
349 or Section 562 he shall if 
he finds the accused guilty, 
pass sentence upon him ac 
cording to law 

been amended by sec 6S of the Cnmi / 

/ 
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nal Procedure Code Amendment Act XVIII of 1923 This amendnKUt 
13 merely one of drafting 

794 Acquittal — Disc arge — A Magistrate who does not find the 
accused guilty, must record an order of acquittal No order of dtschargt 
can be passed under this section — 1900 P R 19 Even if he st>les his 
order as an order of discharge, the discharge will amount to an acquittal 
for no other order is contemplated in summons cases That being so the 
Sessions Judge has no power to take action under see 437 (now 43O) against 
a person alleged to be discharged — 8 M L T 78 

If on the contrary, the Magistrate tned a warrant case as a suromens 
case without framing a charge and passed an order of acquittal the so 
called acquittal svould operate as a discharge under sec 253 of the Code 
— 1886 AWN 260 If, however, the Magistrate framed a charge m a 
summons case, the acquittal should be under sec 258 and rot urdtt 
section — 22 \\ R 12 

Compenzaftsn lo accused — Mhen the Magistrate acquits an accused 
under this section on the ground that the complaint was veNatious he 
can under sec 230 direct the complainant lo pay compensalioD to the 
accused— 10 Bom 199 3 Mad 381 Even Jf the Magistrate tries a 

warrant case as a summons case and acquits the accused, he can award 
compensation 

‘Shall pan sentence — If the Magistrate conxncts the accused, he i' 
bound to pass some sentence at least a nominal one— 4 M I! C E ApP 
66 , 2 Bom I- R 611 U B R (1905) Cr P C 37 


246 A Magistrate may, under Section 243 or 245, convict 

Find, ns not Im.,Kd t>>' «' “iny offence tnable un^ 

by complaint or sum* this Chapter whicli from the facts adm»ttea 
or proved he appears to have committed' 
whatever may be the nature of the complaint or summons 


795 Scope of section — This section enables the Magistrate to pro 
ceed in regard to any other ollence pnma facte established by the evidenre 
for the prosecution It is not necessary that the case started b> the co®* 
plainant must be the one which the Court should find proved, before it 
arrives at a conclusion of the guiU of the accused The Court is not boaod 
by all the statements of the complainant Its duty is to find out the truth 
in the ondst of the conflicting ivi fence— Ewp v Seiniia/A, 14 Bom 
135 But It IS not nccessarj, when the Magistrate thinks that other 
offences l^ve been committed, to reopen the trial or to follow the 
procedure of secs 243 and 244 Such a procedure would involve the 
reheanng of all the evidence in the same tna! and is clearly oppose<l to 
the Intention of the Legislature— 36 Cal 869 
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This section does not mean that the accused in a summons case can 
be couMCted of an offence nlieged to base been committed on a date to 
vhich no lefercncc has been made in the coraphint or summons — Sarkar 
% HectraA aa Cr L. J 559 (Cal ) 

247 If the summons has been issued on complaint, and 
upon the day appointed for the appearance 
accused, or any day subsequent 
thereto to uliich the heanng may be ad- 
journed, the complainant docs not appear, the Magistrate shall, 
notwithstanding an> thing hereinbefore contained acquit the 
accused, unless for «ome reason he thinhs proper to adjourn the 
heanng of the case to some other day 

Provided that where the complainant is a public servani 
and his personal attendance is not required the l^^aglst^ate may 
dispense \vith his attendance and proceed with the case 

795* Scope — This section does not apply to cases instituted under 
section I9j and the ^tagl$trate cannot dismiss the compaint for default 
of the complainant to appear— Ratanlal 137 See pro\i o 

This section does not apply unless the case is instituted upon acomplunt 
Under sec 47 of the U I’ Act II of 191O it is the Magistrate who tikce 
cognisance of the offence upon information received So the case is not 
one instituted on a complaint and sec 247 of this Code has no apphcatior 
Tnspite of non appearance of the complainant the proceedings must conli 
nuc — Basatili\ Maijsud Ah AIR 19*4 All 528 26 Cr L J 170 
79d Does not appear — The appearance of the complainant s Vakil 
IS not appearance of the complainant within the meaning of this section 
unless the Court has dispensed with his personal attendance and ) as sprci 
ally allowed him to appear by a pleader— 2 Vtcir 309 

If the complainant does not appear the Court is not bound to wait 
for the complainant till the Court closes for the day — 7 Mad 356 The 
Magistrate is empowered to dismiss the complaint if the complainaot does 
not appear when the case IS called on for bearing c^en though he appears 
soon after — 7 Mad 213 

Although a Magistrate has power to dismiss the complaint for default 
of the complainant s appearance he should c'rercise his power with a rea 
sonable discretion lie should not dismiss the complaint where the non 
appearance of the complainant wras due to circumstances bejond his con- 
trol e g & heavy flood wluch cut off all communications — 24 V R 

5W R 51 or when the cise was transferred from one Magistrate to 
ther, and the complainant was present in the Court premises but cot 
Cr 42 
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had notice of the transfer did not appear before the particular Magistrate 
who had charge of the case, but appeared jn the previous Court— 13 C L 
K 303, 47 Cal 147,24 c L J 444. or where the complainant bad been 
kept out of the way by the action of the accused in getting a constable 
to arrest hijn on a false charge — 38 Mad 1028 , or where the casenas called 
oa for bearing on a date not fixed for hearing and the complainant was 
necessarily absent — 42 Cal 365 , or where the complainant was dead and 
another person wished to he brought on the record — Maihu Chowd^vry 

V Twab, x8 C \V N 1211, 1 P L J 262, (eonira^Ptirna Chandra s 
Dengar, 19 C W N 334) or where the complainant was in jad 
could not therefore appear — Ratanlal 59 

Non appearance on adjourned hearing — A Magistrate can dismiss a 
complaint and acquit the accused, not only where the complainant does 
not appear on the first day of hearing but also where he fails to 
on the date of adjourned hearing— 2 Weir 308 , 22 W H 40 , 

V Abtlahh.iZQ, W N 584 Butthispower to dismiss a complaint m“st 

be exerased wtb discretion Where the complainant has done all t^at 
IS necessary for him to do to establish his case, a complaint ought not to be 
dismissed for his non appearance on an adjourned date, unless hJS atten 
dance is in the opinion of the Magistrate specially required on that day— 
2 Weir 306 , 46 Cal 867 

Again, a Magistrate cannot dismiss a complaint for non appearance of 
the complainant on the adjourned date if the order of adjournment was 
not made m the presence and heanng of parties— 8 M H C R App 5 
or where the Magistrate did not speafy the place where the case was to 
be taken up but ordered the parties to appear cither at Aligarh or at 
TaUbnagar’— 1882 AWN 229 

Non appearance on dale of judgment — This section applies to a 
of absence of the complainant on the date fixed for his appearance or on 
the date of adjourned heanng, and docs not apply to a case where the com 
plaioant is absent on the date fixed for delivery of the judgment. If on 
such a date the complainant is absent (and the attendance of the com , 
plainant on that date was not specially directed by the Magistrate) an 
order of acquittal of the accused on the ground of absence of the com- 
plainant n erroneous— 46 Cal 867, Emp V Jangusutgh, 19 * 

797. Order of acquittal —In a summons case, if the compiling*'* 
absent on the day of heanng, the proper order to be passed bj the Magi* 
trate under sec 247 is one of acquittal and not one ‘sinking off' the com 
plaint— 10 Bom L R C28 

The accused is entitled to acquittal if the complainant is absent, and 
unless the Court thinks proper to adjourn the heanng of the case to 

olhcrday In other words, the right loan order of acquittal accrues to t 0 
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accused upOD two conditions, and is dependant firstly on the absence of the 
complainant, and secondly on the Court not adjourning the case But 
if on the date of heanng the case is not taken up at all, it cannot be said 
that the second condition is fulfilled, and the accused is not entitled to 
acquittal owing to the absence of the complainint on that date — Rash 
Dehary v. Corporation ef Calcutta, 46 Cr L J 1050 AIR 1926 
Cal loz 

n’afront ease '—If a warrant case is tried by the Magistrate as a sum- 
mons case, the procedure is bad, and he cannot pass an order under this 
section dismissing the complaint for non appearance of the complainant — 
4 C W N 26 

Wliere two charges, one on a summons case and another on a warrant 
case, are jointly tried in one trial and the complainant is absent on the 
adjourned heanng, the Magistrate ought to make an order of discharge 
under sec 259 and not #ne o! acquittal under this section — 4T Mad 727 
11 Cal 9t. 

tf a summons case is tned under the warrant case procedure, and even* 
tually the Magistrate acquits the accused under sec 347 on account of the 
absence of the complainant on an adjourned date of heanng held that the 
acquittal is legal and proper Section 247 lays down a general principle 
that a person charged with a summons case offence is entitled to an acquit- 
tal if the complainant IS absent, and there is no reason why this right 
should be denied to him simply because the Magistrate has adopted a 
different procedure for the tna! of the case — Venhatarama v Suttdaram, 
44 M L. J 119 

Furlfctr ingwiry —Since an order under this section is one o! ac^utUtJ 
and not one of discharge, no further inquiry can be directed und^r 
436 — Otndra v Bhagwanta, 45 Cr L J 359 (Oudh) 

Absence of accused — This section has nothing to do with the f 
or absence of the accused If the complainant is absent, the cas' w ' <,* 
dismissed and the accused acquitted, whether the latter 15 ^ — 

17C \V N clix If the complainant IS absent, the accused iep-* 

quitted and it is iramatenal that the summons to the accused bad 
served and that the accused was not present when he vat tf'u'UA 
Ktran Sarkarv Cntp.^B L T 15 44 Cr L J 815 (Cwv#—, v.^ 

307) If there are several accused and one is presect ts.-i ti^ /ALn 
absent, the order acquitting the accused who is pretext »._*j ^ 
to the case also against the other accused who are cot tf*e Court 
—4 C. W. N. 346 

Appeal to Dtsirtcl Magislrale — If an orderof dumn-j j, tied 
this section, the District Magistrate has no power to u^. zaAt 
9I acquittal OB appeal, because under sec. 4>7 4a app*-.j*,^a,xs» »>• 
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o! acquittal shall be directed by the Government and presented to the 
High Court — 7 Mad 213 38 C L J 196 

798 Revival oC complaint — retrial — The Code contains no pronsion 
empowering a Magistrate to revive a case after an order of dismissal— 4 
C W \ 26 The dismissal of a comp aint under thi'i s ctlon ancurti 
to an acquittal and bars a subsequent trial on the same facts (section 403I 
even if good cause is shown for non appearance of the complainant— -45 
All 58 26M L J leo Inre Guggilappu 34 Iilad 253 i2Cr L J 4' 
9M L T 93 4C \V N 346 1883 A W N 43 RamMahalov £f»P 
aP L T 170 li.tra»Sarkar-\ Emp 5P L T 15 38C L J 196 
*he District ^lagistrate has no power to order the entertainment of a com 
plaint which was dismissed for default of appearance — 2\Neir3o8 
cannot order the entertainment of a fresh complaint for a different o/fenCf 
on the same facts — Fatatv K E 37C L 3 353 25 Cr L J 149 
the proceedings are so irregular as not to amount to a tnal the 
dismissal will not amount to an acquittal and the complaint maj he 
revived— 2 Weir 307 Ratanlalso In 2 P L T 170 it has been held that 
even U the order of acquittal is passed under a misapprehension still the 
Magistrate cannot take cognisance of a fresh compUint if the order >« 
wrong, the complainant can take proper steps by way of teviuon but h* 
cannot file a fresh complain*' 

In a Madras case it has been pointed out that the accused who is ot 
quitted under this section owing to the absence of tbe complainant on the 
date fixed (or heanog is acquitted without tnal on the ments he cannot 
be said to ha\e been tried witbm the meaning of sec 403 and thercfce 
an acquittal under this section is not a bar to a second complaint of the 
offence on the same facts— 40 Mad 977 (Note) dissenting from 34 Ms*! 
233 But the other High Courts are of c^imon that an acquittal under 
section 247 acts as a bar to further proceedings in the same way ss on 
acquittal after tnal on the ments — S<e 43 All 58 4C W K 346 
GugS^lappu Paddya 34 Mad 233 and tl e ca es cited above 

Fresh process for other offences sncludttfg the preixotts ette — MEerf 3 
Magistrate issued process against and summoned tbe accused person* 
for one of several offences alleged against them and acquitted them unde* 
this *601100 for default of complainant s appearance no fresh process cm'ld 
in view of sec 403 (1) be issued against them in respect of all the offenres 
alleged agidnst them on the premous occasion including the one in Te*rftl 
of which they were summoned and acquitted — 2 C L J 622 

799 Order of adjournment —On default of tbe complainants sP* 
pearance the Magistrate 1 as a discretion either to di'miss tJ e tcnpla'*'* 
and acquit the accused or to adjourn the hearing or ] e can e'cn prof^^*^ 
to examine the witnesses in the absence of the complainant Such • 
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procedure is not dlega! if the acea^cd »s not preji diced— Sa afdi v A, 
L 24 C \\ N 199 

The Magistrate cannot adjourn the hcanng unless there arc sufficient 
and proper grounds for doing so The fact that the accused has been guilty 
of contempt of the processes of the Court is no good reason for proceeding 
rnth the ease — 17 C \\ Is clut Bot a Magistrate can adjourn the hear 
ing for the purpose of alloiving the accused time to secure the attendance 
of lis witnesses— 16 ^\ R 21 

800 Death of complainant — It is open to doubt whether this sec 
tion applies where the non appearance of the complainant is due to his 
death But if on the day fixed for heanng the son of the deceased com 
plainant appears and asks the hfagistrate to proceed with the case the 
Magistrate ought to proceed and should not acquit the accused under this 
section — I P L J 2C2 18C \\ A i2n But see 19 C W N 334 

8qi Revison — ^Thc High Court does not ordinarily interfere in 
rcviston against an order of acquittal since the Local Goveminent can 
appeal but this rule does not apply to an acquittal under sec 247 
especially where the acquittal is the result 0} an improper clutching at 
junsdiclioa— iJflHi Kii/i v Ram Sarau 20 O C 283 

Wh*re an order is passed by the Magistrate acquitting an accused under 
sec 247 the order can only be set aside by the High Court The Magis 
tratc o lus successor has no power to revive the proceedings by setting 
aside the order — Ntt^anandav Rahhahan 38C L J igO 

248 If a cornplainant, at any time before a final order is 
Withdrawal of com- passed m any case under this Chapter, 
satisfies the Magistrate that there are 
sufficient grounds for permitting Jum to withdraw his complaint, 
the Magistrate may permit him to withdraw the same, and shall 
thereupoi a^mtthe acc sed 

802 Scope of Section —This section applies onlj to summons cases 
A withdrawal of complaint is permissible ouly in summons cases— 21 Cal 
103 5 Mad 378 Ratanlal 461 If the offence charged is a warrant case 
the Alagistrate must proceed witl the inquiry or tiial inspite of the 
withdrawal of the complaint if he fmds the elements of the offence set 
forth in the Complaint — 13 Bom Ooo 37 Bom 3G9 3 C M N 548 6 

Mad 31O 

Again this section is limited lu its operation to cases instituted upon 
complaints in the strict sense If A gave information to the Police and 
the Magistrate took, cognirance of the case upon the Police repott there 
was no complaint withm the meaning of sec 4 (/) and A could not b« 
permitted to withdraw — 23 Mad b26 / 
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This section contemplates a ^vlthdrawal of the complaint as a whole 
Where a complaint against several accused persons is withdrawn as against 
one of them, this amounte to awithdrawat of the whole complaint m respect 
of oil the accused — Shyatn Behart v Sogar Sutgh, i P L T. 32 The with 
drawal of the case absolves not only the accused present but also all the 
accused — 2 P L T 584 Contra — Rohit Stngh v Makdum, 9 0 L J 
54 23 Cr L J 271 and Atianltav Crotem, 5 Lab 239 (perLe Bossignol 
J ) where it is held that the withdrawal against some does not amount to 
a withdrawal agamst all It should be noted that this latter view is in 
consonance with the provisions of sec 345 (as now amended) under which 
the composition of an offence with one of the accused does not amount 
to a composition with all the accused 

803 Withdrawal of complaint — Withdrawal and Compromise.— 
There is a well marked distinction between a withdrawal of a case under 
this section and a compromise under sec 345 Compromise contemplates 
an arrangement between two parties, withdrawal has no such meamng 
A case js said to be compromised if it is withdrawn with the consent of the 
accused . whereas a case is withdrawn under t£is section unthout the con- 
sent of the accused Therefore when a petition is hied by the complainant 
praying for striking off the ease, the Magistrate should satisfy himself under 
what section the petition is made If the case is sot being compromised 
but IS being withdrawn without the consent of the accused, the petition Is 
not a petition under sec 345 but uoder this section, and the Magistrate 
may laspite of the petition, proceed with the trial and convict the 
accused— P<»>an v R E.aoC W N 1209 See also notes under 
sec 345 

Who can withdraw —Only the complainant can withdraw the case 
In cases of contempt of the lawful authority of a public servant, the com- 
plainant is the public servant whose authonty has been resisted, and not 
the person Injured by such resistance and the former alone can withdraw 
—i Bom 633 Where a Municipal Secretary instituted a complaint, the 

hlumcipal Council was not competeut to withdraw 27 M L J 6t7 

When to withdraw —The complainant can withdraw at any lime ‘before 
a final order is passed ' But these words do not refer to a time so early 
as when no process has been issued to the accused An order of acquittal 
pissed on an application for withdrawal preferred before issue of process 
is unmeaning and of no avail— In re Muihutamoopan. 36 Mad 315 
Cr L J 55J 

Magistrate alone can pertnif mthdrateal — This section does not em- 
power a rotice officer to entertain an apflication for withdrawal of a coW- 
plaint The permission for withdrawal of a complaint is a judicial act. 
and the hlagistrale alone can do It — Ratanlal Ql. 
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'fflV f^rmil — It IS discretionary snth the Magistrate to permit the 
compUinanl to withdraw The Magistrate can inspite of the application 
for snthdrawal proceed with the tnal and convict the accused — 20 C W 
\ 1209 (Pat ) 

of x^ilhJraan complatnt —Where a Deputy Magis rate allowed 
a complaint to be mthdrawn and dischargel the accused the District 
Magistrate could not revive the case against the accused — 25 W R 

But where the complaint was withdrawn because there was no sanction 
(the ease being one in which a sanction was necessary) and the accused 
was discharged the complainant was competent to lodge a fresh complaint 
after obtaining the necessary sanction — 22 Bom 711 

849 In any case instituted otherwise than upon complaint, 
Power to stop pro ^ Presidency Magistrate, a Magistrate of 
ceeding when no com* the first class or With the previous sanction 
of the Dislnct Magistrate, any other Magis- 
trate, may, for reasons to be recorded by him stop the pro- 
ceedings at any stage without pronouncing any judgment 
either of acquittal or conviction and may tliereupon release 
the accused 

80} WTicre upon a report of the Police that one J bad given false 
information to the Police against certain persons a Magistrate ordered the 
prosecution of J under sec 182 I PC but subsequently upon receipt 
01 another report in another case that the information given by J was 
true he ordered the summons issued for the attendance of J to be 
cancelled it was held that the Magistrate had full power to cancel the 

summons under this section— V Cup i P L T 28 

An order under this section neither amounts to an acquittal nor to a 
discharge Since it does not amount to an acquittal (see Explanation to 
sec 403) it docs not bar further proceedings m accordance with law— 
AcMyuy Crown 1913 P R 9 And since it does not amount to an order 
of dismissal of complaint no order can be passed under sec 437 (now 436) 
directing further inquiry— Ibtd 


Vniolo IS Accusations tn Summons and Warrant Cases 

250 (i) If, in any case 250 (i) If, m any case 

Frivolous ■''^‘‘‘“''‘1 '>y FiJsr, mstlluled upon 

orvexatious complaint as ousor vexatious complai’" 

accusations accusations • , . 

Code, or upon information given information given to a 
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to a police officer or to a 
Magistrate, a person is accused 
before a Magistrate of my 
offence tnablc by a Magistrate, 
and the Jlagistratc by whom 
the case is heard discharges 
or acquits the accused and is 
satisfied that the accusation 
against him uas fnvolous or 
vexatious, the Magistrate 
may, in lus discretion, by his 
order of discharge or acquittal, 
direct the person upon uhosc 
complaint or information the 
accusation was made to pay 
to the accused or each of the 
accused where there arc more 
than one, such compensation, 
not exceeding fifty rupees, as 
the Magistrate thinks fit 
Provided that before 
making any such direction 
the Jfagistratc shall — 


(a) record and consider 
any objection which 
the complainant or m 
formant mav urge 
agi'nst H c Ilia' i»i„ of 
the direction and 
(/») If tlic Rfagislritc 
directs anv compiiisa* 
tion to 1)0 paid, state 
in wrihng, m lus order 
of discharge or acquit- 


officer or to a Magistrate, one 
or more persons is or are accused 
before a Magistrate of any 
offence tnablc by a Magistrate, 
and the Magistrate hy whom 
tlie case is heard discharges or 
acquits all or any of the accused, 
and is of opinion that the 
accusation against Ihcni or any 
of them was false and edher 
fnvolous or vexatious, the 
Magistrate may, by lus order 
of discharge or acquittal, f 
the person upon \those coni' 
plaint or information the aecusa 
lion itas made is present call 
upon hint forthwith lo slioii 
cause uhy he should not 
compensation to such accus 
cd or to cacli or any of such 
•accused when there arc more 
than one, or, if such person 
IS not present, direct the issue 
of a summons to him lo appeor 
and shmr cause as aforesaid 

(2) 7 he ^fa;;t5tratc shall 
recorl and consider an} cause 
tchich such complainant or 
tnforinani ma\ shoe and »/ 
he IS satisfied that the accuSi 
Uon Hrts false and either 
frnolous or xeralious ma}, for 
reasons to le recordel direct 
that compensation to such 
amount no’ exeeedini; one hw" 
drtl rupees or, if the MagtS' 
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lal I)ts 1 X 3*^0113 for 
awTirdnig tlic com 
pcn«atioii 

(2) Compensabon ol which 
a Magistrate Ins ordered paj 
ment under subjection (i) shall 
be recoicrablc as if it were 
a fine 

Pronded that, if it cannot 
be rcco\ercd the imprison* 
ment to be awarded shall be 
simple, and for such term not 
exceeding thiry daj'S, as the 
Magistrate directs 


trate is a Magistrate of the 
third class not cvcccding fifty 
mpets, as he may determine 
6f paid by such complainant 
or informant to the accused 
or to each or any of them 
{2A) The Magistrate may by 
the order directing payment of 
the compensation under sub- 
section (2) further order that, 
in default of Payment the per- 
son ordered to pay such com 
pensation shall suffer simple im- 
prisonment for a period not 
exceeding thirty days 


{2D) When <T«j> person u imprisoned under subsection {2A), 
the proitsions of Sections 08 and 69 of the Indian Penal Code shall, 
so far as may be, apph 

(2C) Vo person who has been directed to pay compensation 
under this section shall by reason of such order, be exempted 
from any civil or criminal liability in respect of the complaint made 
or information given by him 

Provided that any amount paid to an accuse I person under 
this section shall be taken into a count in awarding compensation 
to such person in any subsequent civil suit relating to the same 
matter 

(3) A complainant or informant who has been ordered under 
sub section (2) by a Magistrate of the second or third class to 
pa> compensation or has been so ordered by any other Magistrate 
to pay compensation exceeding fifty rupees miy -'ppeil from the 
order m so ir as the order relates to the payment of the com* 
peii«ation, as it such comp'Aitiant or mformant had been convicted 
on a trill held by such Magistrite 

(4) Where an order for paymen ot compensation to an 

accused person Is made in a case w *ubject to 

under sub section (3), the compensati ot be 
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I im before the period allowed for the presentation of the 
appeal has elapsed, or, if an appeal is presented, before the 
appeal has been decided, and vherc sitch order is made in a case 
which is nol so subject to appeal, the compensation shall nol 
be paid before the expiration of one month from the dale of 
the order. 

(5) At the time of award- {5) {Omitted). 
ing compensation m any sub- 
sequent civil suit relating to 
the same matter, the Court 
shall tahe into account any 
compensation paid or recover- 
ed under this section 

Chang« — ^Thc whole section has been redrafted by sec Co of the Cri 
minal Procedure Code Amendment Act. XVIII of 192 } The pnncipal 
changes introduced arc the Tohowing — 

(t) The words ‘ foNolous or sexattous* occurnng in the oM section 
have been substituted by the words *'fa!se and either fniolous or sexa 
tious" 

(a) Under the old law the complainant wts/orlhuilhorderei to pay 
the comp Hsolteu under the present law the Magistrate will 
upon Aim to show cause 'The procedure in awarding compensation has 
been more clearly laid down by directing that a Magistrate in his order 
ot discharge or acquittal may call upon the complainant to show cause 
why he should not pay compensation, and that he shall then consider and 
record any cause shown and pass such orders as he sees fit * * * As the 
section IS worded under the old law, the order to pay ccmpcnsalion is 
part of the order of discharge or acquittal, and the record and consideration 
ot objections is to precede such order The procedure now propo'-ed is 
more logical " — SlaUmenl of Objects and J?easo«5 (1914) Moreover, the 
old law did not provide for the case where the complainant was absent 
at the time the judgment was delivered now, power has been gi'co 
such a case to summon him to appear and show cause — Report of the Jot"t 
Comwillee (1922 ) 

(3) The limit of compensation has been increased from Rs 50 to B*- 
100, unless the Magistrate is a Magistrate of the third class ' 'N e think 
that this increase is amply justified by the present day conditions 

do not think that this increase will, having regard to the provisions of section 

404, make orders under section 250 appealable where they ore not so at 
present " — Report of the Select CommiMee of 1916. 
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(4) Udder the old late the Magistrate could order impiisonmcnt only 
efler failure to rccoicr compensation but he could not award imprison 
ment in default in the very order directing compensation under the new 
sub-section (2A) the Magistrate has now been empowered to award such 
imprisonment in the order itself 

(5) Subsection (a) of the old section which provided that compensation 
should be recoverable as if It were a (me has been omitted as it is provided 
for in see 547 The proviso to sub section (2) of the old section has now 
been reenacted as subsection (2\) with some alterations Subsection 
(rB) IS new 

(6) Sub-section (2C) is new and the proviso to this sub section is the 
same as the old sub-section (5) 

(7) An appeal shall now be from the order of a first class Magistrate 
if he awards compensation escccding fifty rupees See sub section (3), 
Under the old law no appeal lay from the order of a 1st class Magistrate 

(8) Sub-section (4) has been amended to specify the time for payment 
of compensation where the onginal case is non appealable The amend 
ment which wc propose at the end of sub sectfon (4) is to provide for cases 
in which though there cannot be an appeal the acquittal or discharge 
of the person to whore compeosatton I as been awarded may be set aside 
in revision The period of one mooth which we have allowed should be 
ample to admit of an application being made to the supenor Court >- 
Ileforl of Ike Seteel Ccmtntilee of 1916 

805 Instituted upon complaint etc — The operation of this section 
13 restricted to cases instituted by complaint as defined m the Code or upon 
information given to a Police Officer or to a Magistrate It is clear that 
It 'will not apply to a case instituted on a police report or on information 
given by a Police Officer — 21 Cal 979 It is inappheabU to the Case of 
a complaint lodged by a Police Officer as such^ — 5 C W N 370 21 Cal 

979 1879 P R i6 7 C \V N 206 Q E V Sakar Jan as Bom 934 

A case instituted by the Police on a complaint to them or upon evi 
dence obtained in an inquiry conducted by them is not instituted upon 
complaint within the meaning of this section — 6 All 96 Sarjugv King 
Ltnp I P L J xoO But if the case is ongiually based on information 
given to a Police Officer this section applies although the case was 
ultimately instituted upon a Police report — 14 C M b 326 See also 
Jatrajv Bansv ay A t- 5 itjje wyCi I- 3 35 


and the Magistrate can award compensation if the complaint is tit,—. 
King Ctnp V Sada 26 Bom 150 But the law has now been cha- 
See Note 16 under sect os 4 (h) 
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Complaint under Cattle Trespass Atl — This Section applies to a case 
in nluch a false and fnvoJous complaint has been wade under the Cattle 
Trespass \ct Under section t (o) of the 1898 Code, the word ‘ offence 
includes an act in respect of which a complunt Way be made under Sec 
in of the Cattle Trespass Act It such complaint is false and fmolous 
or vexatious, compensation raaj be awarded — 29 Mad 517 The ruling* 
m 18 MI 353 13 Cal 3ot,s2Cal *39 a^Cal 34B,9Mad loz.andpMad 
374 decided under the Code of 1885, arc no longer good law 

Cowi^faiiil JO a Village Magistrate — A complaint of 3 non bailable 
offence to a village headman who is bound to report the substance of the 
information to the Police under sec 45 (c) is an ' information to a Police 
Officer ’ within the meaning of this section and if on <uch infomatioo 
the Police charges the accused and the Magistrate finds the charge lobe 
false and vexatious hecan order compensation under thissectioo—h'er^' 
WKj/m V il/i<l/)«*oHii 39 Mad 1006 27 M L J 37 15 C' U J 43* 

hat yapervmal s liataji 43 M L J 255, TAam/tadatalfi ' Amnnar 
4 L 73 X7Cr L J 503, Hadtabba\ hayachitty, l\ L J 78 
Cr L J tt ^Contra— /ii re AruJaitaiidhani. »i M L J 138 tsCr L J 
39) If how OS cr the information preferred to the village Magistrate » one 
which he is not bound to report to the Police, the preferring of such » 
formMion docs not amount to information to the Police within the meaniflg 
of Uus section %nd no convpensatioa Is avvardable it the infotroalion pros e» 
to be false— A •£ v 7 /lammoKa, 23 Mad 667 

Care tttsittued under see 476 — ^\bere a case is instituted wider sec 
476 M t ie instance of a person U cannot be said to have been instituhil 
either upon complavnt ot that person or upon information given to 
Police Officer or to a Magistrate— 14 Uom L R Ji66 

/»/ormaJio« given through aiiWAcr — ^Wherc a person gave information 
to another to the effect that a certain constable had committed extortioHi 
intending that a cooiplaint should be made on lus behalf to a Magistral®, 
and the toniplamt was subsequently dismissed as fnvolous, it was held 
that such person was liable to give compensation to the accused, and the 
fact that he utilised another in giving the information was jmmaterul — 

40 All 79 Butin 12S L R 70itisheld that this section doesnot warrant 

au order to pay compensatun "gainst a person who only instigates the 
giving of false information but who does not himself make the compliant 
or give the information to the Police 

806 'Accused of an offence — ^Vij Institution of proceedings under 
Chapter VIIl is not an accusation of an offence, aud this section does not 
apply if the accusation proves to be false— 25 Bom 48 13 All 365, 5*"^^** 
chal V hal Behan, 3d Ml 382 Ram Sukh v Mahadeo, 7 A L J 7 Ai • 
1896? U 4 1902 P R 33 htannu Khan V Chandt, an A L J.d24» 

21 A L J 207. Ram Badanv /aiiAt, 45AII 363 



Sec 250] TiiF CODE orcwMiNAt procedure 669 

Siroilarlj an appUcatton for nuintenancr under sec 48S is not a com 
plaint of an offence (the refusal lo maintain wife not being an offence ) 
and no compensation can be awarded if the application pro^ es to be false— 
6 M L T 261 

The use of a house as a brothel w not an offence under sec 4 1 Eombis 
Distnct Pol ce Act and a complaint as to such use of a lio ise is not a com 
plaint of an offence \o compensation can tlierefore be awarded if the 
complaint is fnsolous or sexatious — Itnp \ 1 1 a n 6 S I R 254 14 

Cr L J 320 

An orlcr foi compensation cannot be made in regard to a comphint 
under sec of tl e Wofhman s Breach of Contract Act {\I 1 I of 1850) 
because neglect or refusal to jierform work is not an 0 ence— 4 C N 
233 Ratanlal c? 4 Mad 234 See also 41 Ml 322 

Section 3 of the Bortibai Public Consejance Act proxides n siimmarj 
remed> for the recoxer> of the legalfareof a public conxejance and a 
complaint under that section is not a complaint in respect of an offtnet 
within the meaning of tl is section A Magistrate has therefore no power 
to mahe an order awarding compensation under this section in respect 
of such a complaint if it is talse^ — 44 Bom 4C3 

S07 Triable bp a Magistrate —This section applies only where 
the offence is tnable by a Magistrate and not where the offence Is triable 
c>tclusivel> by the Court of Session b It IS actually tried by a Afagistratc 
— ’^\elr3l5 190^ P R 26 Cmp v CM aha 19 Bom L R Co i Bur 
L J 38 Sarupsoitar \ Ram Suttdar 2oA L J 433 Pxen iftheMagis 
Irate tnes an offence triable by the Court of Session by virtue of bis powers 
specially conferred upon I im under sec 30 and discharges the accused 
on account of the charge being vexatious he cannot award compensation 
totheaccused — 1902 P R 26 z\\eir3i5 RatanlalgCi Ciocciiv Hanir 
Chand 1902 P K 14 Hel Row v Catga iC A L J 486 40AU 615 
Shankar v Crotin 1919 P R 15 tW Hatat v Btola 1919 P R 1 
But where the facts in a case showed tliat the offence was triable by a Court 
of Session only but the Magistrate regarding it as falling under a different 
head of offences triable by him tried the case and in dismissing the same 
awarded compensation to the accused held that the procedure was not 
illegal — 45 Ma 29 Hemandas v AM e<f iC 5 L R 203 26 Cr L J 
263 But when a complaint has been tiled against an ccused person for 
offences some of which are triable exclusively by the Magistrate and some 
by the Court of ‘Session and the accused after trial is discharged m respect 
of all the offences an order for compensation against the complainant can 
not be passed — Hanhar v \faMtid Ah 23 A L J 1056 48 All 16G 
27 Cr L J 6 AIR 19*6 AH 159 See also H I Ram \ Cargo 40 

All 615 where one offence was tnable excluwxen by the Sessions Court 

and two other offences by the Magistrate 
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Summary eaus ' — Compensation may be awarded escn if tbe case is 
triable sutnmanly — ii Mad 142 

S08 Who can award compensation —An order of compensation 
can be made only by the Magistrate by whom the case is heard VTiete 
part of the evidence was heard by one Magistrate and then the case was 
made over to another Magistrate under section 346, and the latter Maps* 
trate heard the rest of the evidence and decided the case, htH that the latter 
Magistrate was competent to order compensation— 19 A I. ] 
a Magistrate who has heard nothing of the case except the complainant s 
plea against the order cannot make an order under this section — 18?« A. 
W N 58 

'The Magistrate by whom the case is heard' docs not include an Appo* 
Uate Court Such a Court in setting aside a consnetion cannot order the 
complainant to pay compensation — 39 Cal 157 (overruling 14 C N 
ara) • 3 Bom L R 841 . 7 Bom L R 998, Chtdi v. i'Ol, at A 1* 

J 834 

809. "Discharges or acquits the accused'' The word ‘heard’ shows 
that the case must proceed as fat as hearing If a complaint is sun* 
manly dismissed under sec 203. without issue of process to the accused, 
such a dismissal is not an order 0! discharge or acquittal within the me#*** 
ing of this section— 29 All 137 , 1897 P R 14 , even though the accuse 
was present at the enquiry under sec 202, without issue of process, co®* 
pensation cannot be awarded where the case is dismissed under sec ao3 
•^Harphul v Manku, 1906 P R 3 

An order for compensation may be passed where the accused is acquitted 
under sec 245 — 6 Cal 581 . 5 Mad 381 , 10 Bom 199 ; or under sec *47 
— 1888 P. R J4,i 884 A W N 115; 1891 A W N.iao; orundersec 
248—1883 P R 24 But compensation cannot be awarded wheo 
the case IS compounded (sec 343) because there is neither a discharge nor 
an acquittal Even though the accused is acquitted after composition 
such an acquittal is not one contemplated by this section — Ratanlal 957* 
10 Bora L R 1056, Ratanlal 700. 7C P L R 2: 1888 P.R 
igio P. R. 30 

In order that compensation may be granted, it is necessary that there 
must be a complete discharge or acquittal If the acci sed is charged With 
more offences than one, he must be discharged or acquitted of all 
a discharge or acquittal in respect of one of the offences is a partial dis 
charge and cannot entitle the accused to compensation— 24 Cal 53 J 4” 
All. 610; Untp V fiadar, S2 S L R 87. If there are several accused, 
and some only of them are acquitted or discharged, the complainant m^y 
be ordered to pay compensation only to those who have been dischargefl 
or ac<^mtted. but not to the others — ^5 Mad 381 , 1877 P. R. >5 
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Morco\ er, the p^o^1Slons of this section as to compensation can only 
applj to cases where the order of discharge or acquittal is legal — Q E 
\ ^^aung Tutt i L D R 44 

810 False and frirolous or vexatious — Under the old law if the 
charge was fn\olous or \exattous this was sufficient to entitle the accused 
to compensation and if over and above the charge u as false as well, the 
accused ivas equally entitled to the compensation — Dentntadhab v Kumttd 
30 Cal 123 2 Weir 313 5 Bora L R 128 Adikkanv Alagan 21 Mad 
237 26 All 512 In re Gopal 37 Bom 376 15 Bom L R 49 14 Cr L 
J 75 *903 P L R 156 1914 U B R 3rd Qf 31 Under the present 
law the ctiarge must be false besides being frivolous or vexatious The rul 
ings in Ram Singh v Malhtira 34 All 354 and 4 Bom L R 645 (where it 
was held that this section did not apply if the charge i\as false) are now 
over ruled 

In a Burma ease it was erroneously held that it was sufficient to make 
the complainant liable to pay compensation if the charge was false even 
though it was neither frivolous nor vexatious— 19 Cr L J 172 (Bur) 
This IS incorrect We do not think that the procedure of sec 230 should 
bo used in every false c s* unless the case is also either frivolous or 
vexatious In more serious cases it is desirable that the Magistrate 
should act under section 476 with a view to the institution of a prosecu 
tion —Report of the Joint Committee (1922) 

The mere fact that a complaint is frivolous or vexatious docs not neces 
sanly mean that it must be false Compensation can be awarded only if 
the complaint is false and alsofnvolous orvexatious— /f rranma/ v Dilbar, 
26 Cr L J 1293 (Sind) AIR 19*6 Sind 19 

The word vexatious indicates an accusation merely for the purpose 
of annoyance — 30 Cal 123 6C W N 799 An accusation cannot be said 
to be vexatious unless the main intention of the complainant be to cause 
annoyance to the person accused — ii S L R 55 The idea conveyed by 
the word vexatious is that the objectof the person making the accusation 
should be primarily to harass the persons accused — Bakajt v Muhund 
Singh 2iCr L J 226 (Nag) Bhanv Sye<t Chard 26Cr L J 1033 (Nag) 
If a prosecution IS found to be malicious < e brought on account of enmity, 
it IS necessarily a vexatious one — KasktProsadv Emp.nA L J 161 
27 Cr L J 300 , Sheikh Fait\ Crown, 14 S L R i68 

The word frivolous means ‘silly, or ‘without due foundation’ 21 

Gr L J 41 (Nag) Whether the charge is fnvolous or vexatious is a 
question of fact to be decided by the Magistrate investigating the com 
plaint — 2 W’eir 319 But the knowledge and intention of the complainant 
must be looked into Compensation should not be granted to the accused 
where the complainant did not know that the complaint was false and if 
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IS clear that the intention of the complainant v. as not to % ex or 1 arass thf 
accused — Crotow \ Kouroid ix S I 55 

Where the complainant believed hi 3 case to be true at first hut sob* 
sequently after enquiries found that his belief had been pros ed to be untrue 
it would be his duty frankly to tell the Court that he had made a tnistake 
aud it he omits to do so it would show unwarrantable malice on his pad 
and he would be liable to pay compensation — poaood s ^bra 
him II Bur L T aoi xoCr !■ J 17* 


81 1 By his order — ^The order calling upon the complainant to 
show cause must he ma le m the same order bs "which the Jlagistrate acqmtt 
or discharges the accused Thus where lhe'«cused was discharged and 
m the order of discharge a conlitional order for compensation was pas cd 
subject to the complainant showing cause and the order of compensation 
was made absolute on the very day or on a subsequent da> to which the 
case was adjouried for the complainant to show cau^e it was held that 
both the orders were passed In onn proceeding and were not illegal— 3 ® 
A" I3J Jatraj v Jlaiisi, "*3 A L J lost 2? Cr 1 J 35 
V /CuHja Debar, 18 C W N 70a 7 S L 1 ? 123 JO05 AWN 4 M 
{l 9 l 6 )aM W K 150 Emp v Sumfogur 1917 P R. 31 
22 Bom L R 184 8 Bom L R 847 What is intended b> the Lept 
lature is that the order of discharge and the order directing compen^tion 
must be made m one continuous proceeding and not in two separate pro 
ceedtngs Therefore where the Magistrate at the time of disci arpng the 
accused made no order as to compensation but on a subsequent day order 
ed that the conipUinant should pay compensation the order was illegal 
because it was not passed lO the same proceeding m which the accused was 


discharged — In re Sadur Husain 35 All 315 Ram Singh v Jlfflt""'" 
34 AU 354 1905 P R 57 38 Cal 303 Nai he)tal V Ra»ibal» l^i h 


L R 8 Imamdin v Emp 1913 P L R 99 

Where there were two accused and one of them was discharged and 
the case against the other was adjourned to a later date when he was 
acquitted and on the latter date the Magistrate required the 
to show cause and then ordered him to pay compensation to each of the ac 
cused held that the procedure followed was illegal When the order 0 
discharge was made against the hret accused the case ag^nst hid 
an end and in so far as payment of compensation to him was concerned 
the order to show cause should have been made along with the order of dis 
charge The defect was not curable under sec ^^y—Suresh v Joan 


Jabbar 29C \V N 127 26 Cr L J 449 But where sei eral charges are 

brought against the same accused and be is at first discharged on one 
charge and is subsequently acquitted in respect of the other charges it 
not illegal to pass an order of compensation at the tipie of the acqu * 
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in respect of the latter charges In fact in such a ease it is better for the 
Magistrate to take action ander sec 250 not at an intermediate stage of 
th trial but at the end — liaitkankar v Sa anlal 28 Bom L K 89 27 
Cr L. J 448 

Notice to show cause —Under the old law there was a difference of 
opinion as to irhether the Magistrate should issue a formal notice to the 
complainant to show cause why he should not be ordered to pay compen 
sation In some cases it was held that since the proviso laid down that 
before making an> direction for payment of compensation the Magistrate 
shall record and consider any objection which the complainant or infor 
mant may urge against the making of the direction it necessarily implied 
that the Magistrate should give the complainant an opportunity to show 
cause and raise any objection which he might urge — E v Month 
Ratanlal 725 In re \tahadeti 24 Dom L R S05 3 Bom L R 777 
1 P L T 558 44 Mad 51 18C \\ N 70* 9 A L J 170 But it was 
held in a recent Allahabad case that the proviso only related to objections 
voluntarily urged that th s section was not intended to multiply the pro 
ceeding but to be applied in a summary manner and that in a small matter 
of the kind contemplated by this section it would be an unnecessary and 
burdensome procedure to issue a formal notice— v Panekam 43 
All 474 Under the present amendment the Magistrate must call upon 
the complainant to show cause if the complainant is present the Magis 
trate must call upon him directly if he is not present the Magistrate must 
direct the issue of a summons to show cause 

It IS imperative on the Magistrate to give the complaihant an oppor 
tunity to show cause and he cannot make the order absolute owing to the 
absence of the complainant — 1891 A \V N 63 Subans v Mahahtr 18 
C W N 1277 gA L J 170 Under the present law if the complainant 
IS absent summons to show cause must be issued to him If this is not 
done the order of compensation must be set aside and the Afagistratc 
should be directed to summon the complainant and give him an opportunity 
of showing cause before passing the order — Kalha v 24 A L J 

170 27 Cr L J 128 

812 Who can be ordered to pay compensation — Public officers are 
not exempted from the liability to pay compensation for fnvolous and 
vexatious complaints — 2 M cir 317 Where a Municipal peon under sane 
tion of the ifunicipality charged a certain person of an offence srhich 
was found to be false the order of the Magistrate directing the peon to 
pay compensation to the accused was held to be legal — Ratanlal 30^ 

Where certain persons gave information as witnesses of an offence 
to a constable and upon the constable a information to the Svb-Int 
a case was instituted which was afterwards found to be /also, ftU 

Ce 43 
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those persons could not be ordered to pay compensation because they 
were not the persons upon whose inJonaation the accusation was made 
within the meaning of this section — tVal* Mahoimd v Croan 13 S L R 

166 21 Cr L J 49 This shction IS a penal one and should be constnied 

strictly There is no authority for intmducing into it words which would 
extend the liability to pay compensation to individuals other than the 
actual complainant or person who gives the information on which the case 
IS instituted — Ibid This section does not warrant an order to pay com 
pensation against a person who only instigates the giving of false infoima 
tion but who does not himself make the complaint or give the mforma 
tion to the Police Officer — £mp v Summuy 12 S L R 76 
All 79 cited 11 Note 805 anfe 

Where a process-server of a Civil Court reported to the Court that he 
was obstructed by the accused in executing a wnt of attachment and a 
report was thereupon made by the Court to a Magistrate and the MagiS" 
trate found the case to be false and directed the process-server to p^y 
compensation to the accused it was held that the order of thcMagisti^*® 
was wrong because the process peon was not a complainant witbm the 
meaning of this section It was the Civil Court which actually made the 
complaint — x Bom 173 26 All 183 See also 14 Bom L R xid® 

A person prefemng a complaint on behalf of another is not liable to 
pay compensation A master preferring a complaint on behalf of hi* 
servant 1869 P R 24 or a servant prefernng a totnplaint on behalf of 
his master X869 P R 61 cannot be ordered to pay compensation A 
guardian or next friend of a minor complainant is not liable to pay 
compensation — 19x2 P W R i 

Where a wntten complaint prepared by the Police Officer was sent 
through a constable to the Magistrate the constable who was merely a 
hearer of the complaint and acting under the order of his supenor 
could not be ordered to pay compensation — zi M L J 644 

The word person includes also a juristic person according to sec 3 
(59) of the General Clauses Act it includes any company or associafaon cr 
body of individuals whether incoiporated or not Therefore a Municiy^ 
Committee can be ordered to pay compensation — Municipal Cotn»ull^‘ 
V Rattan Chand 24 Cr L J 463 (Lah ) 

813 To whom compensation can be awarded — Compensation 
awardable only to the person who has suffered from the accusatioo 
not to his relatives— 1866 P R 89 1866 P R 97 1868 P R 24 

Where there are several accused and one of the accused is discbarge<i 
on the ground that the complaint against him is vexatious be can be 
awarded compensation but cot the others — 1877 P R 15 5 Mad 38* 

814 Sub-Segtion (2) — Record of objections reasons, etc — 
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trate before passing an order for compensation must comply with the piu- 
% isions of sub section (2) of this section he cannot pass an order for 
compensation, without recording and considering any objection which 
the complainant mav urge — Ratanlal 725 2 Weir 310 24 Bom L R 
805 , 3 Bom L R 777 1906 U B R {Cr P C ) 51 i P L T 358 Emp 
^ CAunni.z^O C a6i 3P L T '’03 8S L R 23 if he omits to record 
the objections it is more than an ittegnlanly and cannot be cured by sec 
537 — *906 U B R (Cr P C) 51 

The Magistrate is bound to eonstder the objections raised by the com 
plainant and to record a judgment with reasons A mere statement that 
the cause shown is not reasonable is insufficient — 3 P L T 203 

3Ioreover a Magistrate should in his order awarding compensation 
state his reasons why he deems the complaint to be vexatious and should 
also state in his judgment the facts of the case with a criticism of the mci 
dents in\ol\ed in it~io C W N 544 Wfhen the accused are discharged 
the recording of the reasons for ordering compensation to he paid is almost 
a condition precedent to the proper exercise of that power the recording 
of reasons is in addition to the finding by the Magistrate that the accuse 
tion was either fnvoloos or vexatious The pohey of the Legislature in 
requiring that m such a case reasons sbouldbe recorded is obviously to afford 
an opportumty to an appellate or revuing tribunal to consider the suffi 
eiency of the reasons so recorded In the absence of such a recording 
of reasons there is no proper compbance with the provisions of this section 
and the order is wrong— Thadiappan v Veeraptrumal ax L W 646 
^6 Cr L J X301 

The complainant may show cause with reference to the evidence already 
recorded but be cannot adduce further evidence This section does not 
require that separate proceedings should be held and fresh e\idence take 
— 1898 AWN 198 But where the Magistrate had discharged the 
accused in the mam case after hearing only some of the witnesses produced 
by the complainant, the Magistrate before awarding compensation ought 
to hear the remaining witnesses of the complamant — 44 Mad 51 , Sya 
Kyaw V K E 3 Bur L J 26 25Cr L J 1280 Though compensatiou 
can be awarded in exceptional cases before all the evidence for the com 
plainant has been recorded still if there are witnesses present whom the 
complainant wishes to produce, the Magistrate should examine them before 
passing hh order awarding compensation — Deua Singh v Etnp 24 Cr 
L J 251 (Lah) 

81S Amount and nature of compensation — The loss sustained 
the inconvenience undergone by the accused ought to sene as a gui 
the Magistrate in awarding compensation— 1881 A M N 167 
cannot impose mote than Rs 50 (now Rs 100) — 1919 p R 13 

/ 
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cannot impose it as a fine otherwise than by way of corapcnsation—s N 
W P H C R 430 

The award of compensation is only by way of amends to the accused 
and 13 not a thing which can be credited to Government — 1866 P R 102 
1869P R I It IS not a fine but it is in the nature of damages for mail 
Clous prosecution (and cannot be credited to Government) though it is re- 
coverable in a summary way as if it were a fine — 2G Mad 127 

816 Subsection (aA) — Imprisonment in default of compensation — 
If the compensation he not paid the Magistrate may send the complai 
nanttojail but before the complainant is thrown into prison theMagis 
trate is bound to issue a warrant lor the levy of the compensation by dis 
tress and sale of the moveables of the complainant— 3 L B R 3 * 
Mad 1*7 Even if the person pleads that he has no moveables a warrant 
should still be issued — 26 Mad 127 

Since clausc(i) specifically protides for the payment of compensation 
separately to each accused the term ol thirty days simple imprisonment 
may be awarded m default of tack such separate payment ordered— 
Emp V Ma Kha 4 Bur L J 9 3 Rang 93 26 Cr L J 821 

The Magistrate has no power to order that the sentcnceof imprison 
ment in default of payment of compensation shall take effect after a 
term of detention in the Civil )ail which had been ordered by a Civil 
Court under the C P Code m another case— Ibtd 

Under the old law an order for impnsoament could be made only on 
failure to recover the compensation Such an order could not be made 
ahernaitvtly tn the order for payment of compensation — 2 Weir 320 Ra 
tan 1 al 6 ii 1903 P R 18 18 All 96 19 All 73 21 Cal 979 ^ 

R 13 (1916) 2 M W N 159 2iCr L J 226 (Nag) 18 Cr 1 . J JO'I 
(Cal) theorderfonraprisonmcntcouldnotbemadeuntil some attempt 
was made to recover the amount in the manner provided for recovery 
of fine — 21 Cal 979 22 Cal 586 28 Cal 251 5C W N 213 iBAll 96 
19 All 73 18C W N 702 I P L T 558 18 Cr L J 1014 (CaO 
Under the new subsection (2A) the order for imprisonment m the 
alternative can now be made *« fAeordrr awarding compensation 

817 Sub section (zc) — This section does not bar avil or criminal 
proceedings The object of this section is not to punish the complainant 
but to award by a summary order some compensation to the person against 
whom a fnvolous or vexatious ccnnplaint is brought leaving it tothun to 
obtain further redress against the complainant by a regular civil suit or 
criminal prosecution — 30 Cal 123 

Proceedttig under section 476 —The Joint Committee (1922) observe 
In more senous cases it is desirable that the Magistrate should proceed 
under section 476 with a vjew to the institution of a prosecution 
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\ Magistrate who passes an order of compensation under this section 
can subsequentl> make a complaint (under sec 476} to prosecute the com 
plainant for preferring a false charge under sec 211 I P C — aiMad 237 
2Ucif3ii 37 Bom 376 15 Bom L R 49 Allahuxv Crown 10 S L 
R 16' JJaJtx hhanv Lap 26 Cr L J 527 (Ourih) 13 W R 9 Sjjdj 
larly where the Magistrate makes a complaint for the prosecution of a 
complainant under sec 211 1 P C for bringing a false charge he is not 
precluded from passing an order under this section directing the com 
plaiiant to pay compensation to the accused — IQ07 P W R 30 1901 P 
R 18 Achor V Pirushah 7 S I, R 10 Contra — 26 Cal iSi 22 Cal 
586 But of course it is discretionary with the Magistrate to make a com 
plaint under sec 47C for prosecution of the complainant as well as to 
proceed under this section and the question whether the discretion has 
been ngbtly exercised by the Magistrate depends upon the facts of the par 
ticnlar case If the false charge is of such a nature that a prosecution is 
necessary on the ground of public pol cy the Magistrate would exercise 
his discretion wrongly in awarding compensation instead of making a com 
plaint under section 47O But if the charge is such that no prosecution is 
necessary then the exercise of his discretion in awarding compensation is 
proper — 27&tad 59 See also aoCr L J 226(Patna) It should be noted 

that all these cases are cases relating to sanctioning prosecution (now abo 
lished) under sec 195 but the principle o( these cases applies also to the 
pxefernng of complaints under sec 47O 

SrS Subsection (3)— Appeal —Under the old law no appeal could 
lie against an order of compensation passed by a 1st class Magistrate— 
t Bom L R 330 7 Bom L R 998 under the present law an appeal 
IS allowed from an order of such Magistrate if the compensation awarded 
exceeds rupees fifty 

Whenever a complainant has been ordered to pay compensation excee 
ding rupees fifty he has a right of appeal whether the amount is awarded 
to one accused or is ordered to be dislnbutcd among a number of accused 
persons in sums not exceeding fifty rupees — AvgvsUn v Dvtmng 
Demelh 49 Dom 440 26 Cr L J 480 26 Bom L R 1243 This clause 
does not limit the right of appeal to cases where the compensation awar 
ded to each accused exceeds rupees fifty Where the total amount directed 
to bo paid to several accused persons exceeds Rs 50, a nght of appeal exists 
— Assanmal v Dtlbar 26 Cr L J 1295 (Sind) AIR 1926 Sind 19 
Sumarta v Cmp 24 A L J 167 27 Cr L J 146 There is nothing 
in this section to show that an appeal will Jie only where the compensation 
directed to be paid to each individual accused is more than Rs 50 A 
complainant who has been ordered to pay compensation exceeding Rs 50 
has the right of appeal It is the total amount of compensation directed^ 
to be paid by the complainant which must form the basis of the < 
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whether an appeal lies or not — Sobhtt \ E*nf 26 Cr L J J50-f AIR 
1926 Pat 70 

Notice to accused — Though there is no express proNisioa that notice 
should go to the accused still it is desirable that the accused shoidd ha^ e 
notice of the appeal in order that be may have an opportunity ofsupport 
mg the order passed in his favour — 29 Mad 187 38 JIad 1091 

CAa«rf V Jesa Rapt 25 Cr L ] 209 (Lah) But absence of notice to 
the accused wll not vitiate the appellate proceedings and tnll not make 
the appellate order liable to be set aside— 33 Mad fip 41 M L J *7* 

Notice to Crown — But it isnot {mperatue that notice of the appeal 
should be given to the Crown under sec 422— •’9 Mad 187 41 
172 

819 Revision — ^The High Court in rewaon can set aside an order 
of compensation passed by a Magistrate and can order repayment ot the 
money paid — 1903 P R 29 1884 P R 14 1883 P R 1* A superior 
Cnminal Court has jurisdiction under sec 435 to CTamine an order under 
sec 250 in the exercise of its ordinary tevisioaa! junsdiction— Horns ' 
Peal 17 A L J 896 

Death of party —If pending the revi^on the complainant (i e the 
party who has been ordered to pay compensation) dies the leviapn peti 
tion does hot abate hut may be cootmued by his legal representatives-” 
1908 P R 24 

Where after the passing of the M^istrate s order the accused d«d 
and the complidnant apphed to the High Court for revision the High Court 
refused to pass any order because the accused could not be sen, cd wtb notice 
•— Ratanlai 634 


CHAPTER XXI 

Of the Trial of W afraht-ca^es by Magistrates 

820 Change of procedure —If a warrant case is tned as a summons 
case the procedure is illegal and the Ctmviction is hable to beset asde-* 
29 Mad 372 If in such tnal the accused is acquitted under sec '*45 
order of acquittal will at best operate as an order of discharge undersell 
53—1886 A W N 260 1888 A Tt H 96 ^ 

The fact that a summons instead of a warrant has been issued m 
warrant case does not justify the procedure to be as m a summons case-^ 
to W R 31 

If a tnal is commenced as a warrant case it must be ended as a w 
rant case and not as a summons case asudden change of procedure m tb® 
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X2udst ot a tnal is illegal Therefore where a complamt alleged the com- 
mission of certain offences which were tnahle as warrant cases, and the 
processes issued to the accused as well as the commencement of the pro- 
ceeding showed that the accused were being tried for those offences but the 
Magistrate after talcing the e\idciice of some of the witnesses for the com- 
plainant recorded an order that the offences as disclosed were triable as 
summons cases, and then he proceeded with the tnal as in a summons 
case, without framing a charge, held that the procedure adopted by the 
Magistrate was highly illegal and the tnal should be set aside — Gaitga 
Satan \ Ltnp , 19 A L J 6 

Thequcstion whether a case IS tnable as a summons case or as a warrant 
case is to be decided by refereiKe to the and the notices issued 

to the accused and also to the eommencetnent of the case under certain 
sections of the Penal Code, and not by reference to the particular sections 
under which the eotiiiehoH takes place — tg A L J 6 

If two charges arising out of the same facts under the same circuhi* 
stances are framed, one of a summons case and another of a warrant 
ease, the procedure should be as laid down for a warrant case— xs Cal. 
9t , 39 Mad 503 . Mad 727 . 19*5 M W N 546 

251. The following procedure shall 
^cedur«iawa«ant- ^ observed by Magistrates m the trial of 
warrant cases 

821. In trying warrant cases, the procedure of this chapter must be 
strictly followed The Magistrate cannot follow a procedure which had 
grown up by usage m the course of years, and which materially differs 
from that laid down in this chapter . such a procedure is more than an 
irregulanty and is not curable by sec 537 — 17 Bom L R 490 The 
Magistrate cannot follow an arbitrary procedure of his own See 1883 
P R 29 A Presidency hlagistrate roust tolloiv the procedure laid down 
in this chapter, subject to the special provisions of sec 3O2 as to the mode 
of taking down the evidence — Ratanlal 539 

262.' (i) ^Vhen the accused appears or is brought before 
Evidence for prose- ^ Magistrate, such Magistrate shall proceed 
cuUon to heat the complainant (if any) and take 

all such evidence as may be produced m support of the 
prosecution : 

Provided that the Magistrate shall not be bound to hear any 
person as in any case *« uheh the complaint has been 

made by a Court. 
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) (2) The Magistrate shall ascertain, from the complainant 
or otherwise, the names of any perspns likely to be acquaint 
ed with the facts of the case and to be able to give evidence for 
^he prosecution, and shall summon to give evidence before him 
' self such of them as he thinks necessary 

Change — The proviso has been newly added by sec 70 of the Cnini 
nal Procedure Code AmendmcnlAet X\III of 1943 A similar chaoge 
lias been made ifl section q v This amendment follows clause (aa) 
of Section 200 

8a2 Is brought before the Court — It is mimatenal if the accused 
IS brought before the Court by illegal arrest Where a subject of a habve 
State committing an offence in British territory fled to bis Own country 
and (be Bntish pohee without the intervention of the State authorities 
pursued him and arrested him in that Slate it was held that bis iHeg*^ 
arrest would not vitiate his subsequent trial and conviction m Bnti*'' 
India— 1899 P R Q 7 Bur L R 66 

Hear Ihe eofttplatnant — Hearing a complainant withmg the mean 
ing of this Section does not involve his examttiation on oath and a tnal 
of a warrant case is not vitiated merely because H did not begin with an 
examination of the complainant by the Court— 42 M i, j los 

823 Taking evidence for the prosecution —As soon as the accused 
18 brought before the Magistrate be has aright to have the evidence against 
him recorded at as early a period as possible and the fact that there » 
ortnaybea great body of evidence forthcoming against huo isnotagood 
ground for his detention for an inordinate pfetiod— o Mad 63 

It fs the duty of the prosecution to bnug before the Court all the persons 
who are alleged or are known to have knowledge of the facts or arc likely 
to give important information— lO Cal 1070 8 Cal lai 14 All 5*1 *5 
All 6 14 Cal 245 If such witnesses are not called without sufficient 
cause being shown the Court may properly draw an inference adverse 
to the Brosecutioii— a Cal 121 

The Magistrate is bound to examine every one of the witnesses calle<i 
by the complainant — 4 Mad 329 1908 P W R 3 he cannot say before 
hind whether the evidence of 3 certain witness will be material or not'" 
Ratanlal 21 He cannot refuse to examine any witnesses simply because 
their evidence will be a mere repetition of what has been already given 
by the other witnesses — 3 Cal 389 3 All 447 But if the Magistrate 
considers the charge to be groundless he can discharge the accused with 
out examining all the witnesses (see 253)— (1911) I M W N *49 
Ratanlal 201 

The witnesses must be examined orally ^^here the witnesses common 



Sec. 252 ] Tilt CODE 6 f cRbib.AL pkoctDOkE 


681 


to three cases vrcre first examined in-chief in only one cose and their depo 
siUon was recorded by a tjpewnter m triplicate one copy being made 
part of the record in each case ktld that the procedure in the other two 
cases was illegal — Va-Aar -Ifi \ . 30 Cal 223 (’■’h) 

An accused should be gi\cn it he so desires an opportunity to cress 
examine the prosecution uatnesses even though a charge is not framed — 
8 C H N 838 But the prosecution is not bound to tender the witness 
for cross-examination the prosecution is not bound to do anything more 
than make a witness appear in Court so that the accused may call him 
or not as he likes — 14 Cal 243 Moreover the prosecution is not bound 
to put such of those as he does not examine into the witness box to be 
cross-examined But he should not refuse to put into the box for 
cross-examination a truthful witness merely because his evidence may be 
favourable to the defence — tCAfl 84 

824 Summoning witnesses — The Magistrate has a discretion in 
summoning witnesses and he is not bound to summon every person named 
as a witness for the complainant — 23 W R $ The Magistrate can use 
bis discretion m selecting out of the list of witnesses those who seem to 
be necessary and those who seem to be unnecessary But the power is 
to be exercised v.ith caution and the Magistrate must see that there 1 e 
no miscarriage of justice by excluding an important witness — 5 ifab Smgh 
V Dafganjan 12 A L J 15 14 Cr L J <>82 The duty of seeing that 
all evidence essential to the prosecution case is before the Court is thrown 
upon the Magistrate himself Sec Sub sec (s) So it is not open to a 
Magistrate to acquit on the ground that the prosecution has failed to 
produce a necessary witness — Lmp v Matku Lai 12 O L J 632 2 

OWN 384 26 Cr L J 1266 

After the witnesses in support of the prosecution are heard it is the 
duty of the Magistrate to see that the prosecutor is not allowed to set 
the Court on to a roaming inquiry summoning persons in the hope that 
something might be elicited which may help his case The prosecutor 
must come with his case fully prepared and there is no section in the 

Code which authorises him to file a fresh list of prosecution witnesses 

12 A L J 15 

Where witnesses do not obey the summons the prosecution has a right 
to call upon the Court to compel their attendance — 6 C W N 54F 

It is not proper for the Magistrate to issue a warrant in the first ms 
tance it is only when the summons is disobeyed that serious measures 
may be taken — 1907 P W R 22 

Process fee — There is nothing in this Code which enables a Magistrate 
to demand from even the complainant the expenses to be incurred by his 
witnesses though such a power is conferred by sec 244 (3) in a 
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case — 8 N L R 65 The dismissal of a complaint m a warrant case for 
non payment of process fee is illegal — 2 Weir 323 

Inspection of documents — ^The accused is entitled to inspect all the 
documents produced by the complainant as evidence against the accused 
and filed as exhibits, and not merely to get certified copies thereof— i 
Bom L R 433 But so long as the doenments are not filed but merely 
in the possession of the prosecution the accused has no right to call for 
their production or to inspect the same, until after a charge has been fra 
med — 8 SLR 267 (cited under sec 257) 

S &3 (i) If upon taking all the evidence referred to in Section 

252, and making such examination (if any) 
Discharge of accused accused as the Magistrate thinks 

necessary, he finds that no case agamst the accused has been 
made out which, if unrebutted, would warrant his conviction, 
the Magistrate shall discharge him 

(2) Nothing m this section shall be deemed to prevent a 
Magistrate from discharging the accused at any previous stage 
of the case, if for reasons to be recorded by such Magistrate, 
he considers the charge to be groundless 

825 Procedure — ^The procedure prescribed by these sections should 
be strictly followed The Magistrate should first take the evidence of th* 
complainant and his witnesses (sec 252) and if necessary examine the 
accused (sec 253) and then apply the law to the cnmmal acts to find iihe 
ther there is pnma facit evidence then frame charges (sec 254) and call 
upon the accused to plead thereto (sec 355) and enter upon his defence 

(sec 256) — 9W R 15 If the Magistrate alter examining the prosecution 
ivitnesses (sec 252) examined the accused and the witnesses for the defence 

(sec 256) wthout having drawn up a chaige and then discharged the 
accused under sec 253 the procedure was contrary to law and the accused 
should be treated as acquitted under sec 258 — 1883 P R 29 In On/af 

V Kalu 18 Cr L J 1006 (Burma) however where the Magistrate followed 

the same jirocedure as in the Punjab case it was held that although 
procedure adopted was highly irregular and unwarranted still as the pro 
cedure was m substance that laid down in this chapter the omission f® 
frame a charge and record a pica ivonld not invalidate the order 0 
discharge and that sec 535 (1) would cure the irregulanty 

Taking all the evidence etc — A Magistrate is not competent to dis 
charge an accused person until the evidence of all the witnesses name 
for the prosecution has been taken — ^4 Mad 329,2 c L R 389 22 W F 
25, -’oW R 67 Ratanlal2r, 1008 P W R 3 Although be has a 
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discretion to sunnoa or not e\erj person named as a wtness by the 
complainant — 23 \\ R g still he is not justified m discharging an 
accused person without examining all the sntne« 5 es who are present in 
Court — II C \\ Ixxxiii 1 !, howeser, upon examination of some of 
the witnesses the .Magistrate considers the charge to be groundless, he 
can discharge the accused under subsection (2} without examining the 
other witnesses— Ad aitna Cktnna\ Suresetlt, g M L T 302 

MTiere a case was transferred from a Bench of Magistrates, who had 
alrcadi recorded some ciidcnce. to a Deputy Magistrate the latter is bound 
to examine the CMdence alread) recorded and cannot discharge the accused 
without considenng the endence — ^38 Cal 828 

826 Disc arge — \a order of discha^e under this section does not 
amount to an acquittal and the Sessions Judge can under section 437 
(now 436) haic the accused put upon his Inal inspite of the discharge — 3 
W R. 58 4 A W P H C R 23 Sec sec 436 

Orders tuhtek amount to dtscharee — WTicre a warrant case which can 
not be compounded, is compounded and the case dismissed such dismissal 
amounts only to a ducharge — 1 Bom 64 RatanUI 391 When after the 
usue of process the Magistrate does not think it proper to proceed any 
further, the termination of the proceedings amounts to an order of dis 
charge — 4CM N -’4. \V here no charge ivas drawn up and the accused 
was not called upon to plead or enter on his defence the release of the 
accused did not amount to an acquittal but to a discharge under this 
section —4 BLR App i 

Order of diseharge when improper —A Magistrate ought not to discharge 
the accused merely because he was illegally arrested e g where the Police 
arrested bun wthout w'arrant in a non cognizable case — Ratanlal 73 So 
also, a Magistrate ought not to discharge a person merely because he has 
no jurisdiction to try the case 10 such a case he ought to proceed under 
section 346 — 2 Weir 323 

Before the amendment of 1923 a Magutratc could not discharge 
or acquit the accused upon withdrawal of complaint la a noncompoundable 
case Such a procedure was allowed in summons cases and not in warrant 
cases The Magistrate had topioceed with the inquiry mspite of the with* 
draw al of complaint — I 3 l 3 om 6 oo 37 Bom 369 Similarly, a Magistrate 
could not dismiss the complaint under this section if the complaisant was 
absent and the offence was a non compoundable one Such a dismissal 
amounted to an application to a warrant case of the procedure of a 
summons case — 10 Cal 67. 4C M N 26 Alexander \ Conners, 20 
C W N 698 , Ratanlal 324 iC W N 37 But now see sec 259 under 
heading Scope of Section ** 

An order of discharge can be made when, according to the words 
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this section no case has been made out which if unrebutted would 
warrant the conviction of the accused but when there is a body of 
evidence which if believed would justify a conviction it is better to draw 
up a charge and dispose of the case finally than to discharge the accused 
—1909 P W R 18 

An order of discharge cannot be made after a charge has been framed 
such an order is erroneous and would amount to an acquittal under section 
258— 1Q03 P R 14 

827 Fresh proceedings ——The dismissal of a complaint or the dis 
charge of an accused person does not bar a fresh complaint being enter 
tained or a fresh inquiry held into the case against the accused {and it is 
not necessary that the previous order of discharge must be set aside before 

fresh proceedings can be taken)— Ralanlal 350 zgCalair 31 Mad 543 
15 Cal 608 (F B ) 

This power of revival of proceedings is vested m all Magistrates inclu 
ding the Magistrate who discharged the accused But Magistrates are 
bound to exercise due discretion to take that discharge into account and 
to avoid any such oppressive proceedings as nay either expose them to 
punishment under section 210 or 220 1 PC or to a civil action on the 
part of the accused— Ratanlal 350 No rehcanng should be made of a 
chse which has been disposed of by an order of discharge by a Magistfate 
of CO ordioate jurisdiction except where there has been a manifest 
or miscarriage of justice— 29 Mad 126 An order of discharge passed 
under this section cannot be set aside and prosecution started afresh unle s 
there are new materials before the Magistrate which were not before him 
formerly and unless upon those raaterrals there is a probability of the 
conviction of the accused persons — 23 Cr L J 236 (Pat ) 

If an order of discharge is passed by a Presidency Magistrate the High 
Court can interfere under sec 439 of this Code (and not merely under sec 

15 of the Chatter Act) and direct a further inquiry^ Malth Prolap v 

Mahomed 36 Cal 994 See this case and other cases cited in bote 682 
under sec 203 

Power of Distrtel Magistrate — Where an accused person has bee" 
discharged under this section the Distnct Magistrate can himself hold a 
further inquiry or can direct such inquiry to be held by a Subordinate 
Magistrate (sec 436)— 18 Cr L J 706 (All) 9 All 52 14 Mad 334 3* 
Mad ^220 20 W R 46 20 W R 47 

828 Sub section (2) — When a Afagistratc is reasonably conwncsd 
on what has been already deposed that a criminal charge cannot be sus- 
tained he IS relieved from the necessity of going on wih the trial and can 
discharge the accused— Ratanlal 201 9 Bl E T 302 The Magistrate 

can discharge the accused even before the date fixed for hearing if upon 
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the natenal* then before him he is satisfied that the offence could not 
ha%e been coiamitted — Ifotron % Metcalfe 25 Cr L J C96 (Pat) The 
Mapstrate can discharge but not ar^nif the accused — 6 R 13 

If the esidcnce recorded does not raise anj presumption that the 
accused has committed anj offence but merely leads to a doubt the 
proper course would be to discharge the accused and not to proceed to 
frame a charge — 190^ P R •* 

UecctdtTtg ttasotii — The Legislature does not render the wntingof 
reasons neccssarj when the Magistrate discharges the accused person 
after he has heard all the evidence for the prosecution It is only when 
he discharges under suVsection (2) without hearing all the evidence that 
he IS bound to record reasons But esen m the former case the Magistrate 
should record his reasons having regard to the fact that the order is not 
final— 9 Botn L R 230 

254 If when such evidence and examination have been 

when offence appears of the case the Magistrate is of opinion 
that there is ground for presuming that 
the accused has committed an offence triable under this 
Chapter which such Magistrate is competent to try and which 
in his opinion could be adequately punished by him he shall 
frame in writing a charge against the accused 

Evidence and examination — It is not necessary for a Magistrate to 
examine more witnesses than arc sufficient to convince him of the truth 
of the charge and with that viex he can put questions to the accused 
The answers given to such questions will have a great effect upon the ques 
tion as to the witnesses to be examined for the prosecution And if on 
questions put to the accused answers which leave no doubt as to the 
commission of the offence are elicited the Magistrate may frame a charge 
and call upon the accused to plead — 3 M H C R App 2 

829 Charge when to be framed — It is not necessary that the Magis 
trate should wait till the whole of the evidence for the prosecution has 
been taken Cf the words or at any previous stage the moment the 
stage is reached when there is ground for presuming that the accused person 
has committed an offence the examination of the accused should be taken 
up and the charge sheet drawn up and the remaining witnesses for the 
prosecution should be examined — BA L J 707 Under the Code of 1882 
the Magistratecouldnot frame a charge till the evidence for the prosecution 
was completed The words or at any previous stage of the case did po 
exist in thit Code 



-686 


THE CODE OF CSOIIKAL PROCEDURE [CH XXI 


Cha.Ygt to bt framed offence appears proved —It vs owly wtea th« 
prosecvttion has proved all the facts necessary to constitute the offence 
charged against the accused that a cdiaige should be framed If the ivi 
deuce recorded does not lead to any presumption that the accused has 
committed any offence but merely raises a doubt the Magistrate should 
give the accused the benefit of the doubt and discharge him under sec 
-’53 and should not proceed to frame a charge — 1906 P R 2 

If other offence ts prosed — ^11 00 the evidence a Magistrate finds that 
an offence different from the one expressly charged against the accused 
has been committed he has povver to frame a charge mth regard to the 
other offence — 3 B H C R 100 and need not dismiss the complaint vnth 
leave to the prosecution to institute a fresh and more comprehensive com 

plaint — 8 W R 82 Thus where a charge of defamation had hecn framed 

against the accused and the complainant m her deposition further charged 
^vm with using criminal force and thereupon the Magistrate tned him for 
both the offences acquitted him of the former offence and convicted him 
of using criminal force it was held that the procedure was legal— 3 Bom 
L R 675 If when a Case is being tried as a warrant case and a charge 
18 drawn up thereof if is intended to proceed against the accused for an 
offence triable only as a summons case that offence should form part of 
the charge— 29 Cal 48: 

iTAiek such MagistrcUe ts competent to try and adequately puntsh •“ 

Sec 234 18 very restrictive for it provides that the Magistrate shall try ml 

accused person only for an offence which m his opinion can be adequately 
punished by him A Magistrate has to exercise his discretion in the matter 
of every complaint that is brought before him — 16 Bom 580 ^ ® 

trate ought not to frame a charge under this section if he is of opinion 
that he cannot adequately punish the offence — Ratanlal 499 *905 ^ 

B R 33 IftheMagistrateiso! opinion thathccannotadequatelypumsh 

the accused he can commit the case to the Sessions although the case may 
be exclusively tnable by a Magistrate — Q E v Eayemulla 24 Cal 4*9 
A commitment is bad in law unless the Magistrate is of opinion that the 
sentence which he can. impose will not be adequate to meet the ends of 
justice — K E V Jagmohan 6A L J 989 Q E v Keyamttlla 24 Cal 
429 Emp V Btndeshre 41 All 454 See note C95 under sec 207 
Where it was within the competence of the Magistrate to pass an ade 
quate sentence m the case but the Magistrate committed the case to the 
sessions on the ground that as he was a witness in the iclentificatiqr p*oc<e 
dings m the case he was disqualified from trying it (sec 556) that the 
course adopted by the Magistrate was improper he should have moved 
the District Magistrate to transfer the case to some other Magistrate'^ 
Emp V Jiam Jatan 21 A L J 420 25 Cr L J 665 A I R *9*4 

All 185 
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830 Chirge — ConfetiU —K charge under this section should allege 
all that IS necessary to constitute the offence charged and all that >s 
reqni«ate in order that the accused may have notice of the matter with 
which he IS to be charged It should not allege positively anything of 
which the allegation in a positive form is not justified bj the materials 
before the Court — iSSq P R 26 

luffed of framing ehafge — Proceedings before a Magistrate in a war 
rant case under this chapter arc only «« mqutr) until a charge is framed 
and on a charge being framed become a r«j/ — 3S Mad 385 

\Mien a Magistrate frames a charge under this section he indicates 
thereby that a prima /unecase exists against the accused and he cannot 
acquit the accused or dismiss the case without hearing the prosecution 
and the defence cvadencc he is bound to proceed with the case— 7 
C \ 321 

But the mere fact that a charge has been framed against the accused 
doesnot justify the vaeiv that the Magistrate is bound to convict the accused 
If after carefully considenng ail the evidence adduced in the case he comes 
to the conclusion that the guilt of the accused has not been satisfactonly 
established he is bound to acquit him under sec 238 although he may have 
framed a charge against him in the first instance— Ddinerf/ir v Jujharsivgfi 
-6 Cr L J 1348 (Nag) 

Omxssien to frame e! arge — It is imperative on the Magistrate to frame 
a charge and an omission to do so vitiates the trial — Mi Jtaftque v h 
E 43 C L J 100 The Allahabad High Court holds that are omission 
to frame a charge according to this section would not invalidate an order 

of acquittal nor would render the acquittal equivalent to a discharge 3 

All 129 

S55 (i) The charge shall then be read and explained to 

the accused, and he shall be asked whether 
he IS guilty or has any defence to make 
( 2 ) If the accused pleads guilty, the Magistrate shall record 
the plea, and may in his discretion convict him thereon 

831 Explained — The charge must be read out and explained to 
the accused and the record must show that the Magistrate has done so 
Where all that is found on the record is only a narrative by the Judge of 
what occurred and of the statements made by the pnsoner it cannot be 
inferred from the record that the charge has been explained to the accused 
as required by this section — 7 Cal 96 The charge should be so explain 
cdtothe accused that the Magistrate is sure that the accused has under- 
stood the nature of it thoroughly and it IS then that his plea should be 
.«vened— 5 Cal 826 If there are any aggravating circumstances of the"^ 
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offence, those circumstances should be set forth in the charge so that the 
accused person may knmv what it is to which he pleads guilty and the /nil 
effect of such plea, or in case he pleads not guilty, he may know what 
material facts he is called upon to rebut — ^Ratanlal 55 

Where the charge was not explained to the accused, the High Court 
set aside the conviction and ordered a ne\v trial — 9 Mad 61 

832 Plea — An admission which does not admit all the elements of 
achargeisnotapleaof guilty toacharge Therefore, where, on a charge 
of murder, the pnsoner pleaded that be struck his wifewitha but he did 
not intend to kill her it was held that the acknowledgment could not he 
treated as a plea of guilty, since the intention to murder was denied — 23 
W R 23 

When an accused person does not formally plead guilty, the fact that 
he throws himself at the mercy of the Court should not prejudice him— 
22C W N T40 

PJea 0} Pleader —A pleader cannot be called upon to plead under this 
section on behalf of his client and it is improper for a Magistrate to act 
upon such plea though made in the presence and hearing of the accused 
It would be more regular in form for a Magistrate to call upon the accused 
to say with his own lips whether he denies the truth of the complaint— 

6 Bom L R 86j But when the accused has been permitted under see 
205 to appear by a pleader the latter may perform all acts which devolve 
upon the accused in the course of the trial and he can plead guilty or not 
guilty under this section— 6 SLR 206 ^ 

Record of flea — If the plea is not recorded tfie coniiction il liable to 
be set aside — 7 Cal g6 The Court must record the actual words used 
a narrative of what occurred and of the statements made by the prisoners 
IS not a proper record of the plea — 7 Cal 96 If the statement of the ac 
cused 11 in a foreign language the Magistrate need not record it m the fan 
guage in which it is made, but the record must be in the language m which 
it IS interpreted — 5 Cal 826 

833 Conviction on plea —If after a charge is framed the accused 
pleads guilty, the Magistrate can refuse to convict on the plea, and can 
proceed to take further evidence — Entp v Rath Behart, 25 C '' ^ 
212 In a warrant case, although an accused can be con«cted on l>ie 
own plea of guilty, still a conviction should not be made unless there is 
evidence on the record to support the conviction Jt 15 highly improper 
in a warrant case to convict an accused on his own admission alone 
without recording any evidence for the prosecution and without framing 
a formal charge — 29 Mad 372 

Again, in order that a conviction on a plea of the accused may be sus 
tamed, It IS necessary that the accused should admit in his plea all the 
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flenients of the offence If he admits that he killed the deceased but he 
denies that he had any intention of kilbng her the Alagistrate cannot con 
\act him on such s atement Such a confession does not amount to a plea 
of guiltj — 5 W R •»3 If the accused pleads guilt) to one offence the 
Judge cannot con\ict the accused for another offence « g if the accused 
p’eiis tn a charge of murder he cannot be convicted for culpable 

homicide not amounting to murder — 13 W R 55 

If the accused person admits some or all of the facts alleged by the 
prosecution but pleads not guilty the proper procedure for the Magis 
trate is to proceed to trial according to law and not to convict him on the 
a Imission intlio it taking evidence — 9 Bom 1 / R 1346 

255 \ Tn a Mse i^hen a preitous convtctton ts charged under 
(he frovtstons of Section 221, suhseebon 
( 7 ) “cmsri does not admit that he 

has been previously convicted as alleged 
i» the charge the Ma tstratemay after he has convicted the said 
accused under Section 255 sub section (2) or Section 258 take 
eitdence tn respect of the alleged previous conviction and shall record 
a finding thereon 

834 This new aeceton has been added by sect on 71 of the Criminal 
Procedure Code Amendment Act XVIII of 1923 

We think that this addition is necessary after section 255 to provide 
lot a case where previous convicUon is also charged Definite proinsion 
IS made for this in the case of trials before a Court of Session (see section 
3x0) but It does not seem to have been provided for by the Code m the case 
of a Magistrate s tnal — Report of the Select Committee of 1916 It was 
suggested to us that the new section 255A is unnecessary on the ground 
that though a procedure for the proof of previous convictions is necessary 
in a Ses loas Court to prevent the jury or the assessors from being preju 
diced by anything they may hear as to the accused s preiious record yet 
in warrant cases the same considerations do not apply On the whole 
however wo think the new secUon may serve a useful purpose and we have 
retained it -^Report of the Joint Com uiUee of itjzz 

Prior to the enactment of this section it was held that m a tnal before 
a Magistrate it was not illegal to adduce evidence of a prenous convicticwi 
before the accused was called upon for his defence if such procedure did 
not prejudice the accused — Dekn Sonar v Emperor 50 Cal 367 In ano- 
ther case however the trial was set aside because the accused was pr<»- 
judiced by reason of the Magistrate allowing the proof of previous con 
victioa to go in before the evidence for the defence was gone into — Golam 
llossein V Emperor 10 C W N ocev But these cases are no longer 
Cl! 44 
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of any authority because the present section provides that the Magistrate 
can take evidence of previous conviction only after he Ans convicted the 
accused 


256 (i) If the accused refuses to plead, or does not plead 

or claims to be tried he shall be required 
^*^*"^* to state < 1 / the commencement of the next 

hearing of the ca^e or, tf the Afagislrafe for reasons to be 
recorded tn writing so thinks fit forthwith whether heuishes 
to cross examine any and if so which of the ivitnesses for 
the prosecution whose evidence has been taken If be sa}3 
he does so wish the witnesses named by him shall be recalled 
and after cross examination and re examination (if any) they 
shall be discharged The evidence of any remaining witnesses 
for the prosecution shall next be taken and after cross examine 
tion and e exami af 0 (if any) they also shall be discharged 
The accused shall then be called upon to enter upon his de cn c 
and produce h s eiidence 


( 2 ) If the accused puts m any written statement the Magis 
trate shall file it with the record 

Change —The iuUcised words in subsection (a) have been idded by 
section 72 of the Cr p Code Amendment Act XVIII of 1923 Thereasons 
bnve been thus stated by the Select Committee of 1916 — It may happ*“ 
that up to the time of a charge being framed the -accused is not profession 
ally represented and it seems reasonable m such a case that he -should 
bo g ven time until the next hearing to engage a pleader and decide v 
witnesses he wll cross examine 


83s Scope of Section — This section does not ipply to proceeding* 
unler sec no Though under seclm 117 the procedure presenbed for 
warrant cases is as nearly as possible to be followed in cases of secuniy 
for good behaviour it does not follow that that gives a right to the accuse 
person to further cross examine the prosecution ivitnesses on entering on 
his defence when he has once cross examined them — 35 Cal *43 
P R I 


Tnis section does not apply to an ttquiry into a Sessions case pd^^ 
to commitment In such inquiry the accused has no nght to cross-examine 
the pro ecution witnesses alter the charge is framed— BaWro v A*"* 
Rmperor 19 O C ajq See notes under section 208 

This section appi es to summary treats (see sec 262) and therefore m 
the trial of a warrant case under the summary procedure the accused ha* 
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the nght to cross-exanune the prosecution Tiitnesses after the evidence 
for the prosecution IS closed — TtlluSakuv , i P L T 632 

836 Cross-examination — De/ore framtng of charge — Although 
the proper time to recall and cross-examine the witnesses for the prosecu- 
tion IS after the charge is read over to him and before he is called upon to 
mahe his defence still this section does not prohibit such cross examtea- 
tjon 6r/?re the charge IS framed — 21 Cal 642 An opportunity should be 
gi\en to the accused if he so desires to cross-examine the prosecution 
witnesses eien though the charge IS not yet framed — 8C W N 838 

The fact that the accused has cross examined the witnesses for the i 
prosecution before the charge is framed does not deprive him of the right | 
given him by this section of recalling and cross examining those witnesses 1 
after the charge is framed — ayCal 370 yjCoA 236 20 Cal 469 21 Cal 

C42 6BurL T 67 2 Bom L R 542 Even when the prosecution wit 
nesses were cross examined by the accused before frame of charge on the 
understanding that the accused would not re<)uire those witnesses to be 
recalled for further cross examination after the charge still the Afagistrate 
cannot refuse the application of the accused to recall and cross examine 
those witnesses after the charge IS framed— C C \V N 424 Jiam Chandra 
V K E 5 Pat no AIR 1926 Pat 214 

837 Accused s nght to cross examine —According to the plain • 
language of this section the accused has a right to have the witnesses for 
the prosecution recalled and cross examined after frame of charge— 7 C 

L J 240 4 Mad 130 I P L T 632 24Cr L J 371 and it is not neces- 
sary for the accused to show that he has a reasonable ground for exercising 
the right of recalling and cross examining the prosecution witnesses He 
IS as a matter of nght entitled to cross-examine— 21 W R 29 25 W R 
32 and the Magistrate is not justified in refusing to recall the prosecution 
iTitnesses for cross examination specially when the accused had not cross B 
examined any witnesses before frame of charge — 5 P L J 94 W'here * 
there are several accused each of the accused should be given an oppor 
tunity to cross examine A Magistrate cannot refuse to allow the further 
cross examination of the witnesses for the prosecution by one of the 
accused on the ground that they had been cross examined by another — h 
C W N CXI 

The right referred to in this section is absolute and unqualified and is 
intended to apply only where the witnesses are still before the Court and 
before they have been discharged from further attendance Under sec 
237 however there is a discretion vested in the Court to resummon the 
prosecution witnesses already examined and where a witness has been 
allowed to depart under sec 256 on the representation of the accused 
that he is not required any further apidication to re cross examine 
n\ust be deemed to fall under sec 237 — 43 Mad 411 
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Magtstrate s duty to ask — ^Upder this section it is the duty of the 
Manvstrate aflei a dvaTEehasbecnltamed to require the accused to state 
whether he desires to cross ex^^ne the prosecution witnesses already 
exarnined— 27 Cal 170 Omission on the part of the Magistrate to ask 
the accused wbetherhe wishes to recall any witnesses for cross examination 
will invalidate the conviction and the ci e wilt be retned from the point 
of framing the charge — Moola v Crown 1914 P R ii 16 Cr L J 146 
Mahan Stngh v Emp 24 Cr L J 371 AIR 1924 Lah 215 Omission 
to So ask the accused and the rejection of the accused s application on the 
ground that it was too late would prejudice the accused in his trial — 190 
A %V N 5 In MttHian Chetly v Emp 16 Cr I J 5 (Mad) however 
it has been held that such omission »s a mere irregularity and the conviction 
is not thereby vitiated 

This section lays down that the Magistrate shall record bis reasons for 
requinng the accused to state forthwith whether they wish to cross examine 
the pro ecution wtnesses But omission to record the reasons does not 
render the trial illegal if it has not caused any prejudice to the accused— 
Ghasiti V Ii E 6 Lab 354 27 Cr L J 40S 

Adjournmnt — An accused against whom a charge was framed without 
any previous intimation when required hy the Magistrate to state whether 
he wished to cross examine said th t be had no question to put at present 
hut that time should be granted hmx for engaging a pleader and for cross 
examining ivitnesses it was held that the application for adjournment 
was reasonable under the circumstances and ought to be granted— 
tntigamv Emp (ig(i)2M W N 192 Where the charges are compl 
cated and the accused are ignorant persons they should not be called 
upon to cross examine the witnessesimmediately after the charge is framed 
but a reasonable time should be given to them to get proper legal advice 
and to engage a pleader before they arc called Upon to cross-examine the 
prosecution witnesses — In re Eangasami 16 Cr L J 78C This is now 
made clear by the addition of the words at the commencement of tbe 
next hearing of the case The provision that the accused should be asked 

whether they wished to cross-examine the prosecution witnesses on a dale 
subsequent to that upon which they are called upon to plead to the charge 
is a new proposition dehberately introduced into the Code by the Amend 
ment Act of 1923 and the only possible reason for the change is that the 
Legislature has intended to ivc tbe accused personsagainst whom charge* 
are framed an nterval of tune to think out the lines of their defence before 
they are Called upon to inform the Court how they intend to proceed Oml 
ssion of this new procedure is an irregularity which vitiates the whole tnal 
— V Emp 7 Lah L J (14 26P L R 460 adCr L J 
The words Inserted ly the Amending Act of 1923 Indicate the intention 
of the Legislature that sufficient time should be given to the accused 
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con^ier waether he wnahes to cross examine any of the prosecution wnt* 
nes>es after the framing of the chaise, and »t ss onl> m special cases that 
the 'Ii3ibtra*e can require him to state forthwith if he so wishes— ifaw 
Chandra V A'. £ , 5 Pat no A. I R 1926 Pat 214 

If suntmjnt'Cade Itiel ai auarranlcase — Where an inquiry commenced 
as a warrant case and the accused curtailed their cross-examination of 
prosecution witnesses undertheimpression that they wouldhave afuxther 
opportumty of cross-examining them, but no offence triable as a warrant 
case haMng been disclosed, the Magistrate closed the case and convicted 
the accused as in a summons case it was held that it was the duty of the 
Magistrate to allow the accused an opportunity of completing the cross- 
examination before proceeding with the case — litre Appaiu,i 6 CT L J 
250 (Mad ). 

Similarly, where a Magistrate, while trying a summons case and a 
warrant case in one trial under the warrant-case procedure, dismissed 
the complaint la respect of the warrant case and proceeded with the com- 
plaint in respect of the summons ease and on being requested by the 
accused to recall the prosecution witnesses for tbeir further cross examina 
tion, refused to do so it was held that the refusal was lUega' and the ac- 
cused must certainly have been prejudiced by the same The privilege 
conferred by this section is a substantial one, and when denied it is forthe 
pro.>ccutton to shew that there was no prejudice — 39 Mad 503 

838 Time of cross-examination — If an accused person desires to | 
recall and cross examine the sntnesses for the prosecution, the time at | 
which he should express such desire is when the charge is read ov^r to ! 
him — 7 Cal 28 The accused should cross examine the witnesses for the 
prosecution be/are he enters upon bis defence Dut of course it is open 
to the Alagistrate to allow cross examination at any subsequent stage, 
before the case has been closed — 37 Cal 236 The accused may, after the 
charge has been drawn up and the witnesses for the defence have been 
examined recall and examine the witnesses for the prosecution — 4 Mad 
130 Sec sec 257 Dut although it is ui the discretion of the Magistrate 
to recall the witnesses at a subsequent stage of the case, the accused has 
no right to insist upon the mtnesscs being recalled — 7 Cal 38 

‘Any remaining witnesses — The words any remaining witnesses ' 
do not refer only to those witnesses who have been named by the com- 
plainant under sec 352 (2) . these words are wide enough to include any 
witness who according to the prosecution is able to support its case though 
he has not been summoned, prostded be is not sprung upon the defence 
all on a sudden and suffiacnt opportunity is given to the accused to pre- 
pare for the cross examination of such witness — II Bom L R 1153 
839 Discharge of prosecution witnesses —A Magistrate ought 
of his own motion to discharge the witnesses for the prosecution untU' 
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^ accused person has exercised or waived Ins right of cross examination — 
6 N W P H C R 284 25 \V R 48 Witnesses for the prosecution 
should not be discharged until the Court lias ascertained whether their 
cross examination after the charge will bo desired — 8 N L R 65 Where 


re summoned as a matter of nght— 6 N W P H C R 284 . a All 253 
If the Magistrate did not 50 inquire and there was no sufficient proof that 
the accused consented to the discharge, the accused would be entitled to 
have the witnesses, whom he desires to cross examine, re summoned — 
I 6N W P H C R 284 

840 Expenses — ^This section gives the accused an absolute right 
to recall witnesses for cross.examination at the expense of the prosecu 
tion and it is not open to the Magistrate to order the accused to pay costs 
lor recalling those witnesses— 20 Cr L J ris (Lab ) , ifum Chandra \ 
^ £ I 5 tio AIR 1926 Pat 214, Haihaki$hanv Rafnahrtshna, 
7N L J 37 a5Cr L J 912 1907P R ti , Brtdhic'tandv Lahhmickand, 
8 N L R 63 A Magistrate cannot refuse to summon a witness for 
the 'prosecution on the ground that fees lor his attendance were not paid-” 
4 C W N 331 Where in order to suit the convenience of the Court or 
tor reasons connected with the discharge of other public business the 
witnesses lor the prosecution arc allowed to leave before the charge has 
been framed or before the right conferred by sec 236 has been exerased 
by the accused they must be required to attend again and ordinarily 
any expenses incurred on this score should be paid by the GovcriUHfnt 
There is nothing in this chapter which enables the Magistrate to demand 
even from a complainant the expenses to be incurred by his %%ntnesse'— 
— Bfidhichand v l^khmxchand. 8 N L R 65 If, however, the complaint 
IS a private one (e g for an offence of using false trade mark) and the 
prosecution is not earned on by or under the orders or wth the sancUon 
o! the Government and is bailable, and it docs not appear that the prose 
cution IS directly in the interests of public justice, then tiie comphmanl 
may be ordered to pay the expenses of the witnesses The question as to 
whether the complainant or the Govemment should pay the expenses is 
to be decided by the Magistrate But m no case can the acctistd be com 
pelled to pay the expenses of the witnesses for the prosecution whoa he 
wishes to cross examine under section 256 Under this section, the right 
of the accused to cross examine IS absolute— JforfAa*isA«H v Jiamknshna 
7 N L J 57 25 Cr L J 912 AIR 1924 Kag 114 

841. Defence —After the cross-cxammation 19 over, the accused 
should be called upon to enter upon his defence It u not a proper pr 
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ccdurc to call upoa the accused to ente r upon Uis defence before be has 
Cfou exammed the wntnesses for the prosecution — 8 N L K 65 So 
also, the practice ofcxainining the witnesses for the prosecution, after 
the defence is closed to bolster up the prosecution if it appeared that the 
csndencc wasprcjudicul, is highl) deprecated — Jtodhanodhpb v £tKp , 
I3C.W.X 414 

Adjournment Jot dtjenct — According to the provisions of secs 256 
and 257, the accused is entitled as a matter of right to ask for an adjourn* 
tnent, after a charge has been framed against him, to enable him to adduce 
evidence in support of bis defence — i C W N 313 Where a tnal is 
commenced as a warrant case, it should be concluded by the procedure 
laid down in this chapter for warrant cases arid the Magistrate acts ille 
gaily m concluding the tnal as a summons case and convicting the accused, 
without giving him an opportunity to have his witnesses produced by 
giving bim the adjournment asked tor — Teli v Emp , 2 P L T 
482 

84* Subsection (aj— Written Statement —Where certain legal 
practitioaers convicted under sec 17 (i) of the Cnmmal Law Amendment 
Act, XIV of igoS, for being members of an Association called the "Na- 
tional Volunteers' Association ' which was declared by the Government to 
be an unlawful association under sec 15 (2) {(>) of that Act and were then 
called upon by the High Court to show cause why they should not be re* 
msiTel or suspended from practice under clause 8 of the Letters Patent 
whereupon one of them proposed to file a wntten statement, held that the 
pro-eedings under clause 8 of the Letters Patent were not of a enminaf 
nature m this sense that the rules of procedure of a criminal trial such 
as the filing of a written statement under sec 256 (2) of the Cnminal Pro 
cedure Code were not applicable to them and the respondent’s vmtten 
statement could not therefore be received — Ih re Abdul Rashtd, 4 Lah 
271 

A written statem»nt filed by the accused cannot take the place of the 
examinatioa of the a''cused which is imperative under sec 342. See notes 
under that section under heading ' Wntten statement 

257 (i) If the accused, after he has entered upon Ins defence 

^ , , applies to the Magistrate to issue anv 

Process for compel- , , . ^ 

Img production of process for compelling the attendance 
of acened^' instance ^yitness for the purpose of examina- 

tion or cross-examination, or the production 
ot any document or other thing, the Magistrate shall issue such 
process unless he considers that such application should be r 
fused on the ground that it is made for the purpose of ve 
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or delay or for defeating the ends of justice Such ground shall 
be recorded by him m writing 

Provided that when the accused has cross-examined or bad 
the opportunity of croas examining any witness after the charge 
IS framed, the attendance of such witness shall not be compelled 
under this section unless the Magistrate is satisfied that it is 
necessary for the purposes of justice 

(2) The Magistrate may, before summomng any witness 
on such application, require that hb reasonable expenses in- 
curred in attending for the purpose of the trial be deposited 
in Court 

The procedure o{ this section applies to and the accused 

IS entitled to have processes issued for compelling the attendance of prose 
cution ivitnesses for cross examination when he is called upon to enter on 
hisdefence.if they have not been cross examined before — 22 Cr L J s?* 
843 Issue of process —The lansuage of this section is imp rative 
A Mi^^istratc has no discretion to refuse to issue process to compel the 
attendance of any witness unless he considers that the application 
should be refused on the ground specified in the section— 26 Bom 41® 
The Magistrate must summon every witness named in the list He cannot 
arbitrarily limit the number of witnesses to be examined — 26 Bom 418 
Thus where the accused pul m a list of 72 witnesses and the Magistrate 
ordered him to cite only 12 of them it was held that the Magistate s order 
was arbitrary and illegal — 31 Mad 131 

Once the Magistrate has issued summons, he is bound to assist the 
accused in enforcing the attendance of the witnesses If the witnesses 
do not obey the sumnfons the Magistrate cannot refuse to issue a second 
summons — lo Cal 931 1884 P R 28 1922 P L R 5, 1922 P L R- 6 

eC \\ N 548 Ratanlal 594 ^ fA 53 , Muhammad Dinv^*»p ,9 ^ 

N ccxxix Amril Mondal v mp iP L T 490 It is the duty of the 
Court to see that the sumonscs or warrants arc cli Iv e’cccuteJ If the 
witnesses do not attend the accused can lU'ist upon the Ctntt to issue 
further process tVhere the witnesses cited by the accus d fai'cd to attend, 
and It appeared that the summooses were not duly executed, but the Magis- 
trate proceeded to give jud ment remarking that it was the businrss of the 
accused to take suitable stc, s for bringing his witness before tSc Court. 
held that the conviction of the accused was illegal and mist le set asi-le^ 
— Bxjoyv Cmp,i9\ L J 945 WhenonceaCourt has isiueJ a summons 
to a witness under this section and thexntness fa Is to appear, it is not jus- 
tified in dispensing vdth the evid^ce of the w tness on the ground that 
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at the most he would merely snppott the accused in bis statems 
Sokjf* >. Emp , 1922 P. L. K. 5. 

844. R'fuul to summon prosecution witnesses — An absolute rig 
o( cross examination of the prosecution witnesses is not conferred by tl 
section The Magistrate can refuse to allow the accused to recall su' 
witnesses for cross examination, if he considers that it is made for the pu 
po>e of \ exation or delay or for defeating the ends of justice But it li 
upon the party who thinlwa himself aggrieved to show that the ends of ju 
ticc ha\e been frustrated in consequence of the refusal to recall the pi 
secu ion witnesses for cross examination — 20 Cal 469 

\NTiere the accused was given an opportunity under section 256 
cruss-examine the prosecution witnesses but he refused to do so, leavii 
no option for the Sfagislrate but to dose the case, and after the case w 
dosed the accused applied to cross examine the prosecution witnesst 
h-ld that the accused's attitude was deliberately designed to harass tl 
Court, and that the Magistrate would be justified m refusing the app 
Cation— Pjasu Rsa v Ktitg 21 M L J 283 (F B) Where tl 

witnesses for the prosecution svere subjected to a very lengthy and stn 
cro»8 examination before the framing of charge, the Magistrate svas rigl 
m declining to re summon those witnesses if he was of opinion that tl 
application to rc*8omraon the witnesses was made for vexation etc • 
Uatanlal930, 20 Cal 4 <i 9 . Ramsakal v Emp, 26 Cr L J 1627 (Cal] 
but unless the Magistrate considers that the apphcation to re summon tl 
witnesses is made for the purpose of vexation or delay the accused is en' 
tied to have the prosecution witnesses summoned for cross examinatn 

ilonmohan v Bankim 51 Cal 1044 (1047) ab Cr L J 384, and tl 

Magistrate cannot refuse to summon the witnesses merely on the grour 
that they were fully cross examined before — 4 C W N 241 , 4 C W 1 
35* 

The proviso to subsection (*) is to the effect that when an accused h; 
cross examined or had the opportunity of cross examining any wtne 
after the charge lias been framed, the attendance of such witness shall ni 
be compelled under this section, unless the Magistrate is satisfied that 
IS necessary for the ends of justice The mere fact that it might ha' 
been possible from a cross examinationof the prosecution witnesses to ha' 
extracted from them something which might have been of advantage 
the accused IS not a sufficient ground to enable the Magistrate to reca 
tho^e witnesses , it must appear that there was to be obtained from t! 
witnesses sought to be cross-examined something which would have mat 
rially affected the result of the trial— /Ijo Mian v K E , 6 P L. T. 62C 
AIR 1925 Fat. 696 / 

The mere fact that the accused’s lawyers had previously dechnwi 
cross-examine such witnesses or the mere fact that such witnesses 
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not cross examined before does not compel a Court to summon them for 
to do so would be to render the proviso meamn^Iess — Ibtd 

After he has entered upon his defence — It is only after the accused 
has entered upon his defence that the Mag trate can >n hi» d scretion 
refuse the application of the accused on the ground that it is made for the 
purpose of vexation or delay or for defeating the ends of justice — 27 Cal 

370 

84s Examination of defence witnesses — A Magistrate cannot refuse 
to examine a defence witness who is present in Court if he is requested 
by the accused to do so — 4 Bom L R 461 Though it is competent for 
a Magistrate to decline to summon witnesses for the defence under this 
section it IS not competent for him to refuse to examine the defence wit- 
nesses on the ground that their evidence is unnecessary — Emf v Nan 
basappa 143021 L R 360 therein a tnal involving a capital charge the 
accused is denied his right to have his defence witnesses examined in Court 
it must be held that it has resulted m a failure of justice and the conviction 
ought to be set aside and a re tnal ordered— v Emp 45 M L 
J 305 If a witness is unable to atleod the Court owing to illness and he 
appears to be an important witness the Magistrate should ascertain whether 
It will be 1 ossible for that mtoess to attend the Court witbm a reasonable 
time and if not then his evidence should he taken on commission— 

Hd 5i«gA V K £ 3 Pat 591 (594) 25 Cr L J 1255 AIR 1925 I*®* 
35 A Magistrate cannot refuse to summon witnesses cited by the accused 
on the ground that they are imphcaled in the charge — 13 W R 7 or on 
the ground that the accused is unable or refuses to pay the costs of the wit 

nesscfr— 24 Cr L J 831 or on the ground that they vnll not be able to give 

any reliable evidence one way or the other — (1911) 2 M N 192 or on 

the ground that they are living at a great distance — 45 M L J 305 The 
Magistrate cannot refuse process to a defence vvitness merely because he 
thinks that no useful purpose will be served by summoning that witness — 
Ganpat v Emp 24 Cr L J 686 (Lab ) Where after a case on both sides 
having been closed the hlagistrate summoned a witness to give evidence 
whereupon the accused prayed to have certain witnesses summoned torebut 
the evidence of the Court witness held that the Magistrate was bound 
to summon such witnesses and could not refuse to do so on the ground 
that the accused had stated at the close of his case that he did not wish to 
examine any more witnesses — 6 Cal 714 

If a Magistrate rejects the aj^hcation for summoning the witnessc* 
he should specify h\s reasons for such refusal If he fads to record the 

reasons the conviction and sentence wrtll be set aside 4 C M N 24* 

Manmohan v Ba ihim 51 Cal 1044 (*<>47) 3 All 392 i 505 A ^ 

40 Debt Singh v E mp 24 Cr I, J 831 Abdul Jabbar v Emp 25 Cr 
L J 310 AIR 1925 Cal 80 
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It IS a sufficient cotupliancc with the requirements of this section if 
tlie Magistrate states facts which led him Irresistibly to the conclusion 
that the application was for no other purpose than that of vexation or 
dela} or defeating the ends of justice although he does not say expressly 
that the application was made for that purjiosc — iiC \\ N 789 \\here 
a Magistrate rejects an application after recording on it too late , this is 
a sufficient compliance wntli this section — jg Cal 781 

846 Cross examination — ^The accused in a warrant case has go 
three opportunities of cfosvcxamming the prosecution witnesses one 
{under sec .5’! before the charge is framed sccondI> under section 25 
after the charge is framed and under section 257 the accused is given th 
third opportunity of cross-examining the prosecution witnesses unles 
the Magistrate decides that the application for cross examination is vexa 
tious — 5 P L J 94 I arisai v htitg Cinp 46 Mad 449 (463) 

Where on a refusal by the Magistrate to resummon the prosecutioi 
witnesses for crosvexamtnatton the accused cited those witnesses on thei 
own behalf as defence witnesses and then proceeded to cross exammi 
them but were disallowed by the Magistrate it was held that the meic 
fact that the accused had been compelled to treat the witnesses for th« 
prosecution as their own witnesses did not change their character and 
that although the accused wci^c compelled to obtain their attendance as 
witnesses for the dtfence they were really prosecution witnesses and sum 
moned under sec 257 for the purpose of cross examination andtheMagis 
trate was wrong in refusing to allow their cross examination — Sheo Prahash 
V Rauihns 28 Cal 394 i C W N to litddt v Pmp (ig-’s) 

M W N 120 

Where an accused first obtained process for the attendance of a snt 
ness but subsequently decliacd to examine him whereupon the Court 
examined him as a Court witness under section 540 it was held that the 
witness could not be treated as a defence witness and that the accused 
bad the right to cross examine him — 29 Cal 387 

An accused may be allowed to cross examine th witnesses called by 

his CO accused when the case of the co-accused is adverse to his case 

21 Cal 401 

847 Inspection of documents — In a warrant ease the accused has no 
right to call for the production of documents in the possession of the prose 
cution and to inspect the same unUl after a charge has been framed and 
read out to him under secs 254 and 255 "nits right is given by section 
237 after a charge has been framed But the Magistrate should 
himself that the documents called for have some bearing on toe is 

case and »rp r<»'— .nt before granting a summons for their pr ' 
Tahtlram v Pifambcrdas, 8 S L R 267 
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848 Expenses — It has been held in some cases that the inability 
or even refusal to pay the expenses would not be an adequate ground 
for refusing to summon the defence witnesses — Debt Singh v Etnp 24 
Cr L J 831 (Pat) 1898 P R 7 But the Lahore High Court recently 
holds that if the rule laid down in 189S P R 7 is to be literally followed 
then subsection (2) of this section would become an entirely dead letter 
because one can hardly conceive of a case where an accused person would 
willingly deposit the expenses of his witnesses if he knew that he had only 
to express his unwillingness to entitle him to get his witnesses summoned 
at the expense of the Government Subsection (2) fully empowers a Magis 
trate to order that the reasonable expenses of a witness shall be deposited 
bytheaccusedbeforethewitnessissummoned But the Magistrate should 
only summon so many witnesses at one hearing as he thinks he will be able 
to examine on that hearing to save the expense of parties — Canpal v 
Crown 24 Cr L J 686 (Lah) 

Mthough the Magistrate can under this section require the accused 
to deposit in Court the expenses for the attendance of witnesses still if 
the Magistrate hns once allowed witnesses to be summoned without de 
manding expenses from the accused and if by any chance the witnesses 
summoned for a particular date have not been examined on that date tbe 
Magistrate has no power afterwards to say that on the next date of hearing 
the witnesses shall not be summoned except on payment of their expenses 
by the accused— 22 Cr L J 71 1 (Lah) 

ACourt ordenig a pirty to deposit the travelling allowance of a 
witness should state the amount of the travelbng allowance to be 
deposited— CoMmAuHAor v CotUctor 6P L T 215 •>6 Cr L J 9O5 


258 (1) If m 

Acquittal 
of acquittal 


any case under this Chapter m which a charge 
has been framed the Magistrate finds the 
accused not guilty, he shall record an order 


{2) Where m any case und r this Chapter the MagtslTale 
Conviction proceed in accordance mih the 

Provisitms of Section or Se iiott 56s, he 
shall, if he finds tlie accused guilty, pass sentence uro* him 
according to law 


Change — Subsection (2) has been amended by section 73 of the Cr 
P C Amendment Act XVIII of 1923 Similar amendment has been 
made in see 245 

849 Acquittal — An order of acquittal can be recorded only aflef 
a charge has been drasvn iip_sj w R nj Bui an omission to prepare 
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a chaise does not in%didate an order nf acquittal —18S1 A W N 142 

If howe\er a warrant case »s tned ns a summons case and no charge 
IS framed the acquittal amounts to a discharge under sec 253 — 1886 A 

N 260 

After a charge >s framed the Magistrate can pass no other order ex* 
cept that of acqnittal or coninction He cannot pass an order of discharge 
Even if he discharges the accused the discharge ivould amount to an ac 
quittal — 18S3 P R 29 38 Mad 585 Dtshambarv Emp lO W N 705 
So also an order of dismissal of complaint would amount to an acquittal 
— 5 C. L R 359 

MTiere a Magistrate passes an order of acquittal under this section 
the Sessions Judge cannot treat it as an order of discharge and direct n 
commitmcntoftheaccused undersec 436(now437) — 43Mad 330 

The acquittal must be based on the finding (hat the accused is not 
guilty the Magistrate cannot acquit the accused merely because the com 
plamant is absent M here a charge has been framed against the accused 
and the latter has e entered upon their defence and produced some defence 
witnesses the) cannot be acquitted on account of the absence of the com 
plamant— Raw Bnhsh y Jairam 27 O C 316 26 Cr L J 264 lO W 
V 613 But where after a charge is framed the complainant is absent 
and it IS obvious that the complainant has no desire to proceed with his 
complaint the Magistrate should acquit the accused and not merely dis 
chargehim — Enp \ Gndhat lO W N 386 6 Cr T J 400 Seealso 

Note 832 under sec 250 

850 Conviction — An accused must be convicted on the strength 
of the case made against him and not in consequence of his inability to 
put forward proof of his innocence — Ratanlal 5 If however a Magistrate 
feels reasonable doubt as to the guilt of the accused he is bound to acquit 
him — Ratanlal 834 

It 13 not necessary that the conviction or acquittal should be by the 
same Magistrate who drew up the charge— 3 Cal 495 

Sentence — See rotes under sec 243 


259 WTien the proceedings liave been instituted upon com- 
plaint and upon any day fixed for the 
of fho oasc the complainant is 
absent and the offence may be lawfully 
compounded or js ttol a cogntzaUe offence, the Magistrate may, 
in his discretion notwithstanding anything hereinbefore con- 
tained at any time before the charge has been framed, disch 
the accuse^ 
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Change — ^The itabcised words have been added by section 74 of the 
Cr P C Amendment Act, XVIII of 19Z3 

Principle of section — ^The primary reason of passing the order of dis- 
charge IS that the absence of the complainant raises a presumption that 
the complainant does not wish to proceed with the prosecutior — u Cr 
L J 184 (Sind) 

851 Scope of section — It is not in every warrant case that a Magis- 
trate ivill be competent to pass an order of discharge on account of the 
absence of the compl-imant The warrant case must fall under this 
section — 10 Cal 67 1891 AWN tr6, that is, the case must be mstf 
tuted upon complaint and the offence must be compoundahle without 
the leave of the Court or non cognizable 

All warrant cases would be governed by this section and the fact that 
a summons instead of a warrant has been issued m the first instance, will not 
exclude that case from the operation of this section and bring it under 
Chapter XX— lo W P 31 

Under the old law if the case was not compoundahle, no order of dw 
charge could be passed— 37 Bom 369, 13 Dur L T 244; 17 O C 18 
Uuder the present s«cti n h< w vi,r, it is rot always neeewa y that the 
offence must be compoundahle If the offence >s a non cognisable one, 
an order of discharge may be passed 

852 Absence of Complainant —If the complainant is absent the 
Court 13 not bound to wait till the end of the day, in order to give the ab- 
sent complainant an opportunity of appearing — 7 Mad 356 But a slight 
delay in attending the Court, especially where on a day the Court sat ear 
her than usual would not be a proper ground of discharge — Ratanlal 9 ^^ 

The Magistrate can discharge under this section if no charge has been 
framed But 1/ a charge has been framed, and the complainant is absent 
it IS not legal to discharge the accused without hearing the evidence for 
the defence The Magistrate ought to admit the accused to bail and en 
force the attendance of the complainant — Ratanlal 324 , Ratanlal 847 
Once a charge has been framed, it is the duty of the tnal Court to proceed 
wth the trial even in the absence of the complainant, and to convict or 
acquit the accused ott the mertfs — Naratn v Mewa Singh, 22 Cr L J 3 ** 
(Lah ) Nabt Baksh a Emp , 25 Cr I. J 87 (lah ) Whore, after a chard® 
has been framed both parties are absent, the proper procedure for the Ma- 
gistrate is to get the accused arrested under a warrant, and then decide 
whether he is guilty or not and rot to dischaigc the accused and then direct 
the taking of proceedings under sec 514 for forfeiture of his bond — 

\ Codhan, I O W N 586 

In a warrant case after the charge has been framed, the position of the 
complainant is reduced to that of a vritness, and he cannot be 
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paj the costs of an mf/ournment necessitated b> his absence — Nah% Baksh 
\ iTm/* , 25 Cr L J 87 AIR t9'*4Lah 627 

853 Discharge — ^The proper order is one of discharge and not one 
of acquittal — 37 Bom 369 So also an order of stnltmg off the case 
IS not a proper order under this section — Itamphal v K\tt$ Emp 17 O 
C. i 3 If a summons caseand anarrantcase are tncd together the proper 
order is one of discharge and not one of acquittal — 4 1 Mad 727 

The ^fagistrate has a discretion to discharge the accused But 1 
exercising this discretion in discharging the accused he should see whethc 
there is a pnma facie case against the accused if there is such a case th 
Magistrate should coniict if he discharges for the Sole reason that th 
complainant is absent his order is illegal — i8qi A \\ N 116 Harun \ 
Abdul 12 Cr L J 184 (Smd) If the absence of the complainant is du 
to his death the Magistrate has a discretion m a proper case to allow th 
complaint to be continued by a proper and fit complainant instead of dis 
charging the accused — ^fakotned Atam v Etnp 28 Bom L R 288 
AIR 1926 Bom 178 

854 Fresh complaint — The discharge under this section does no 

amount to an acquittal and a Magistrate who has passed the order 0: 
discharge can re hear the case on fresh complaint — Ckinnathambs v Cnati 
saami 28 Mad 310 29 Mad 126 41 Mad 727 18 M L J 361 28 Cal 
C32 29 Cal 7j0 BaUtand v Chandootnal 8 S L R Asgar Ah 

V Ahbar Ah 2O Cr L J 1040 (Nag) 

Further inquiry — A District Magistrate is competent under sec 435 
(now 43O] to revive a case which has been dismissed by himself undci 

this section and ma1<c it over to a subordinate Magistrate for trial 2E 

Cal 102 

A Distnct Magistrate can order further inquiry if he thinks that thi 
discharge was improper — Ratanlal 9R8 Ratanlal 76 Ritanlal 145 12 

Cr L J 184 as for instance where the complainant was prerented from 

appearing owing to circumstances beyond his control (e g by reas’on ol 
floods) and the Magistrate discharged the accused — 12 Cr L J 184 He 

can order further inquiry eren if no additional eaidence is disclosed it 

Bom 131 15 Cal CoS g All 52 



CHAPTER XXII. 

Or SuMitARy Truls. 

855 Change of procedure from Chap XX or XXI to Chap XXII — 
There is no section of the Code which expressly sanctions a change of pro- 
cedure from a trial under Chap XXI to one under Chap XXII. but there 
IS also no section which expressly prohibits such a change. The change 
of procedure is certainly hot contemplated or sanctioned by the Code, 
but the Hi'h Court Will regard it asamerc irregulanty, which will not 
vitiate a trial unless it has occasioned a failure of justice Thus in a case 
the Magistrate commenced the trial of the accused under Chap XXI 
but after framing the charge he continued the trial under Chap XXII 
It was held that this change of procedure was a mere irregulanty. and 
where there was no failure of justice, the High Court would not interfere 
in revision — Adoo v Cfoitw, loS L R 185 

So also, where a complaint was made of an offence not triable sum* 
manly, and the Magistrate commenced a regular inquiry, but afterward* 
finding that the offence commuted was tnable summarily, tned it sum* 
manly, it was held that the Magistrate had acted bona /tde m the interest* 
of justice, and the High Court refused to interfere— >2 Mad 439 E'** 
m Costa Dehart V Rais/aw. adC \V N 8jr it was held that such a change 
olprocedurein the midst of thetnalwasprejiidicial to the accused, and that 
there should be a retrial 

Power to try sum- 260 . (i) Notwithstanding anything 

contained in this Code, — 

. (a) the District Magistrate, 

(6) any Magistrate of the first class specially empowered 
in tliis behalf by the Local Government, and 
(c) any Bench of Magistrates invested tvith the powers 
of a Jlagistrate of the first class and specially em- 
powered in this behalf by the Local Government, 
may, if he or they think fit, try in a summary way all or any 
of the following offences • — 

{a) offences not punishable with death, transportation or 
impnsonment for a term exceeding six months; 
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(5) offences relating to weights and measures under 
Sections 264, 265 and 266 of the Indian Penal Code, 
(c) hurt, under Section 323 of the same Code, 

(j£) theft, under sections 379 3S0 or 381 of the same Code, 
where the \alue of the property stolen does not exceed 
fifty rupees , 

(f) dishonest misappropriation of property under Section 
403 of the same Code where the value of the property 
misappropnated does not exceed fifty rupees, 

(/) receiving or retaining stolen property under Secticn 
411 of the same Code where the value of such proper! / 
does not exceed fifty rupees 

(g) assisting in the concealment or disposal of 
property under Section 414 of the same Cod- rhe?- 
the value of such property does not exceed fiftj rvp^ , 

(A) mischief under Section 427 of the same Ced-, 

(i) house trespass under Section 448 and offence* uadjj 
Sections 451 . 453 454 45 ^ and 457 of tai^- 
Code , 

(j) insult wth intent to provoke a breach of th- 
under Section 504 cnminal intimidatir, 

Section 506 of the same Code 

(A) abetment of any of the foregoing o".^c« 

{/) an attempt to commit any of the fore^^eng 
when such attempt is an offence, 

(w) offences under Section 20 of the CattJ- Tr« 

Act 1S7I 

Provided that no case m which a Magi'trat» 
special powers conferred by SecUon 34 shall tn^d 
mary way 

(2) \Vhen in the course of a summary trial it a to 
Magistrate or Bench that the case is one 
which renders it undesirable that it should lx tnd 
the Magistrate or Bench shall recaU any 
Cr 45 -V 
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have been examined and proceed to re hear the case m manner 
provided by this Code 

856 Magistrates empowered — ^The Uistnct Magistrate of Bangalore 
has no power to try European British subjects sumtnanly under this section 
as his powers are confined to those conferred on him by the Declarations 
of the G G m Council and the power to try European Bntish subjects 
smnmanly under this section is not included in such powers — 39 Mad 
9^2 Under the present law however all such restrictions have been 
removed 

Where an Assistant Commissioner of a distnct riho was before bia 
going to England on furlough authorised to exercise summary powers 
in a certain local area was on his return from furlough posted to another 
local area as a first class Magistrate it was held that he had no junsdic 
tloa to exercise summary powers m the latter area — 2 Cal 117 But 
sec ^0 as now amended 

/VHirfiney J^fagtsirate — The provisions of this chapter Vo not spp^y 
to trials before Pres dcncy Magistrates — Ratanlal 539 

Responsibility of Magistrates —The responsibility thrown enMap* 
gistrates entrusted ivith summary povers 1$ very great and the respon 
SI bill ty of those who have to entrust them with such penversis equally great 
Magistrates who are sufT iciently alive to the responsibility entrusted to thew 
will take care that the procedure or the record is not made more suinuiwy 
than what the law has laid down — 21 All 189 

857 Offences triable summanijr —Whether an offence is to be 
summarily or not is to be determined ^ the facts stated in the complaiDt 
as well as the sworn testimony of the complainant — 36 Cal 67 *7 ^ '' 

N 148 TheMagistiateiscompetenttodisposeofaease sucunanlywhere 

the factsreported disclose an offence triable summanly without reference 
to the particular charge pressed — 6N W P H C R 254 »6 Cal 715 

I Bom L R 683 

Where a person is charged with a graver offence the Magistrate oogh 
not to cut down the offence to a less senous one at his own will in order 
to give himself jurisdiction to try it summarily— 24 \V R 48 27 Ca! 983 
29 Cal 409 It Cal 236 27 C W N 148 i C L R 434 l8S3 P K 5 
Thus a charge of dacoity cannot be treated a* one of unfawfof nsseffl 7 
for the purpose of trying it suramanly — 21 W R 89 sec also 23 W R 3 
Ratanlal 670 1907 P L R 21 6 Bur L T 137 24 W R at Soalw 

no Magistrate is entitled to split up an offence into its component part* ^ 
the purpose of giving himself summary jurisdiction thereby depnimg 
prisonerof bis nght of appeal — 4Cal 18 %Vhere thevalueof tbeprope f 
stolen exceeded Rs 50 the Magistrate bad no jurisdiction to reduce it ® 
Rs 50 in order to g ve himself junsdictlon to try ft summanly*^* 

W R.65 
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Joint charge of summary and non-summary offences — ^\'he^e an bc* 
cused person »s charged with offences not triable summarily along mth 
offences tnable summanly, the Magistrate cannot disregard the former 
offences, and proceed to trj the case summanly — iiCal 236, 1888 P R. 
5 Contra — 10 All 55 nhere >t has been held that the mere fact of the 
complainant charging the accused with summary offences along with 
non sntnmary ones will not onst the summacy jurisdiction of the Magis- 
trate 

Summary trial of iion-summary offences — Effect — ^^’he^e a Magistrate 
dehberately disregards the offence complained of which is an offence not 
tnable summarily, and tnes it summanly. his proceedings are absolutely 
I Old under sec 530 (g) The conviction and sentence will be set aside, and 
a new trial under the regular procedure directed — 27C W N 148, 5C W, 
N 252 , Etnp V Pam Naratn, 46 All 446 

858 Instances of summary offences — Offences under sec I2i, Indian 
Ilaxlwa>s Act— 1902 A \S K 24 offences under sec 65 (a). Stamp Act, 
forfailuretogive&receipt— t \\eir9o6 proceedings under see 84 Eorobay 
Act VI of 187*, for recovery of Municipal Taxes — 17 Bom 131 offences 
under the Companies Act for not filing the balance sheet with the Registrar 
of Joint Stock Companies — 35 All 173 offences under sec 49 Bengal 
Abkan Act XXI of 1S3O the coofiscatioD provided in that section being 
merely a consequence of the conviction and not part of the punishment— 

3 Cal 366 

Property of value not exceeding fifty rupees —Where a box containing 
fifty Rupees was stolen and the pnee of the box was annas eight the theft 
was of property exceeding Rs 50 m value (• e Rs 50 8 annas) and could 
not be tried summanly — 22 W R 65 Since a tenant is entitled to the ex- 
clusive possession of the whole produce until it is dinded under sec 71 
of the Bengal Tenancy Act, his complaint against the landlord for theft 
for having cut and earned away paddy worth Rs 88 of which the latter 
was entitled to one half cannot be summanly tned bj a Magistrate as the 
value of the property in this case must be regarded as Rs 88 and not Rs 
44 only — I P L J 230 

859. Offences not triable summardy — Offences which are punishable 
with impnsouraent for more than 6 months e g an offence under see 60 
of the U P Excise Act (IV of 1910) which is punishable vnth imprisonment 
for one year — Bhihha v Emp, 28 O C 123 26 Cr L J 800 , offences 
under sec 2 of the Workmen’s Breach of Contract Act — 6 Bom L R 255 , 

2 L B R 163 , 1902 U B R 3rd Quarter (W B C A ) i 4 JIad 234 
20 Mad 235, 16 Bom 368 , 27 Cal i 3 X, 33 Bo«i 22 6S L R 165,1912 
P. R 5 . (Contra — ii All 262 and 43 All 281) offences under sec 6 of 
Act Vn of 1851, foriltegaldemandof toll — 22 W’ R 76 , offences under the ■’ 
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Press Act e g omission to make a declaration — 1889 P R 9 maintenance 
proceedings under sec 488 — 20 Cal 351 24 W R 61 offence under sec 
60 of the U P Excise Act (IV ot 1900) in respect of exciseablc articles other 
than cocaine (punishable with one year s impnsonment) — Etnp v Tfaw 
Narain 46 All 446 offences under sec 9 Opium Act (punishable wth one 
year s imprisonment) — 4 Bur X. T 271 cattle hfting —6 S L R lo* 
offences under sec 224 I P C — 1894 A- W N 176 offence under sec 
452 I P C — 6 Bur L T 137 theft of property valued at more than Es 
30— 22W R 65 I 4 N L R 190 iP L J 230 a summary offence com 

blned with a chaise of previous conviction — 2 Weir 324 i Bur S R 3 ^^ 
Under clause (») of this section an offence under sec 457 I P C (bouse 
breaking by night in order to commit theft) is triable summanly but if 
the property stolen is -tvorth more than Rs 50 a summary tnal would be 
improper — Dipehand v Emp 14 N L R 190 

860 When summary trial undesirable or improper — A summary 
tnal IS undesirable iq a case where a large number of correspondence bas 
to be gone into and the case is by no means of a simple character — 33 All 
173 ot in a casein which from the nature of the dispute and the plea fakt® 
by the accused it is apparent that complicated quest ons of nght and t tie 
and production of documentary evidence are involved— BAi « BaSflii''’ 

V Emp iP L T 131 Parmeshwarv Emp 3P L T 347 sBur L J 
S3 6 S L R 120 A summary procedure is also undesirable where the 
accused Is a deaf and dumb person — 8Dom L B 849 It is also 
where the Magistrate takes cogmxancc of the case from his own knowledge 
or suspicion and holds the tnal on inadequate materials — sCSVN ccco^ 

jgos P L R 31 23 W R 69 It isalsoundesirableia offences of aiery 

aenous nature — 6S L R loi 14 N L R 190 It is improper where tbe 
charge is a senous or complicated one and the tnal goes on for a consider 
able time and a local inquiry has to be made or a large number of witnesses 
and accused persons arc examined — Emp v Eustomjt 23 Bom E ^ 
984 GhasHa Mai V Crowi sLah L J 346 25 W R 65 Rahmlvll^ '' 
Emp 26 Cr L 3 1016 (S nd) 

A summary tnal is also improper in a case where the conviction of the 
accused may entail further senctis consequences (e g dismissal fro® ser 
vice) Thus where a Police officer of many years standing was charged 
with enm nal intimidation with a view to prevent a person from 
evidence against certain grave offenders and was tned summarily 8*’ 
convicted held that the Magistrate did not exercise a sound discret on 
in trying the case summanly and depriving the accused of tbe pnwlege 
of an appeal— S i ffrumanya Ayyar y Queen 6 Mad 396 So also where 
a village Kulkarni IS charged with offences under secs 176 and "oa I ^ ^ 
(intentional omission to give information of offences to a public senan*) 
the Magistrate should not try the accused summarily in ns much as cases 
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Bndct sec. 20s arc complicated and the connctioa of the accused may en 
tail farther senous consequences (disnussal from service ) — Q L v Han 
Gopol. Ratanlal jjS, Q L \ IVemaH, Ratanlal 784 


261. The Local Government may confer, on any Bench 
of Magistrates invested with the powers 
M.e.s5I“S “fa Magistrate of the second or third class, 
Inrested with less power to try summanly all or any of the 
following offence — 


(а) offences under the Indian Penal Code, Sections 277, 
278, 279. 285, 2S6, 289, 290, 292, 293, 294, 323, 334, 336, 341, 
352, 426, 447 and 504, 

(б) offences against Mumapal Acts, and the conservancy 
clauses of Pohee Acts which are punishable only with fine or 
with imprisonment for a term not exceeding one month uit'h 
or ifi houlfine 

(c) abetment of any of the foregoing offences , 

(<f) an attempt to commit any of the foregoing offences, 
when such attempt is an offence 

The Italicised words at the end of clauses (o) and {b) have been added 
by section 73 of the Cr P C Amendment Act XVlIIofigas 

A Bench of Magistrates cannot try summanly any other offence except 
those mentioned la sec 260 and this section— si \V R 12 9 Cal 96 


262 (i) In trials under this Chapter, the procedure pres 

enbed for summons cases shall be followed 

Procedure for sum- 

mons and warrant- in summons cascs, and the procedure 
cases applicable prescribed for warrant cases shall be follow- 

ed m warrant cases, except as heremafter mentioned 

(2) No sentence of imprisonment for a term exceeding three 
Llm t of imprison- months shall be passed m the case of any 
m*nt conviction imder this Chapter. 

861 Procedure — The scanty procedure laid downm this Chapter 
should be strictly followed — 22 W R 28 15 Mad 83 Magistrates should 
take care that the procedure and the record are not made more summary 
than what the law has laid down — 21 All 189 . Damodar \ Emp 3 P L. 
T 499 Thus where the Magistrate without issuing process i 
a record of the proceedings and without dismounting from the horse"^ 
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which be was nding. convicted and fined a man summanly for causiog 
obstruction m a public way, it was held that the procedure adopted by the 
Magistrate was illegal— 15 Mad 83 

In a summary tnal of a warrant case, the Magistrate must adopt the 
procedure laid down m Chapter XXI (except that he has not to frame 
a charge and is not bound to record the evidence of the witnesses) There 
fore the provision of section 256 which gives the accused an absolute right 
of cross examination of the prosecution witnesses after they have been 
examined in chief must apply to a aummary tnal of warrant cases—i 

P L T 652 The accused IS entitled to have processes issued for com- 
pelling the attendance of the prosecution witnesses for cross examination 
—22 Cr L J 271 (Cal ) 

In a summary trial of a warrant case, though a charge need not be 
framed, the accused person cannot be called dilatory, if he delays to came 
his intnesses until he has heard the evidence for the prosecution and fouo 
that the Magistrate considers the evidence a substantial basis for chiigi^S 
him— Batanlal 768 In a warrant case tned summarily, the ilagistra e 
ought to grant an adjournment »f desired by the accused to enable huo 
to summon the witnesses for the defence under sec 257, unless the Wagi* 
trate considers that the application is made for the purpose of vexation 
or delay— 3 L B R 30 x, fa 

In a summons case the Magistrate must not only state the charge 
the accused, but explain it to him — i Bur S R 394 , the record must 
show that this has been done, and the answer of the accused must be r* 
corded as nearly as possible 10 the ivords used — IM 

862 Sentence — In a summary case, a sentence of unpnsoninra' 
for more than three months cannot be awarded . if an adequate sentea'-'^ 
cannot be passed the case should not be tried sutmaanlj' — 4 L. D R 33 ® 
The limit of three months apphes only to a eubstantivc sentence > ® 
trate is there'ore competent to award a sentence of impnsoon’en^ 
default of fine, in addition totbetbreemonths impnsonmeot — 6AlI d* 
Fine of any amounf may be imposed there is no hmit to the am 
of fine awardable m a summary tnal — ^35 All 173 

SoUtary imprisonment can also be awarded as part of the senteoct 
6 All 83 

A Magistrate 13 Competent to take secunty bond under See 10^ ooeoc 


Mction m a summary tnal— 1896 A \V N i8x. 

The High Court m revision can enhance the sentence passed in a 
maty trial to two years » e the hmit to which a Presidency 
or a Magistrate of the first class can pass sentence— Hem It C Cf '• 


30-7 1883 Sec subsection (3) of sec 439 

Compensation —Compensation may be awarded under see 25® 
the accused m a tnal held eummanly— 1 1 £Iad 142 
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263 In cases where no appeal lies, the Magistrate or Bench 
Rttord in c«ei Magistrates need not record the evidence 
whtre there u no ep of the witnesses of frame a formal charge ; 

but he or they shall enter, in such form 
as the Local Go\emment may direct, the following particulars — 

(a) the serial number , 

(b) the date of the commission of the offence , 

(c) the date of the report or complaint 

(i) the name of the complainant (if any) , 

(e) the name, parentage and residence of the accused , 

(/) the offence complained of and the offence (if any) 
proved, and in cases coming under clause (i), clause 
(e), clause (/) or clause (g) of sub-section (i) of Section 
260 the value of the property in respect of which the 
offence has been committed 

(g) the plea of the accused and bis examination (if any) , 

(h) the finding, and, in the case of a conviction, a brie! 
statement of the reasons therefor , 


(t) the sentence or other final order and 

{j) the date on which the proceedings terminated 

863 Record — Although the object ol * summary procedure 13 to 

shorten the course ol trial it is neicrthclesb incumbent on the Magistrate 
to put on record sufficient evidence to justify lus order— 27 Cal 450 10 

C W N 79 Katanlal 778 If the particulars required by this eecfion 
are not clearly given in a judgment m a summary trial convicting ll e ac- 
cused the judgment IS defective and the conviction cannot stand— 

V Emp 23 Cr L J 161 

The record should be tvriltcn by the Magistrate hnuself, thm^x« 
provision enabUng him to delegate this duty to a clerk^ — 0 Mad 
record should be made at the time ol the tnal and not afVeru^td/ 
admission of the accused should also be recorded at oa^e— 7; 

District Magistrates should satisfy themselves from tiihe to irr cx 
amination of the records of summary trials that tLe *■ 

trials IS properly observed and especially that 5 Ugii,t.s>- < 
their jurisdiction in this regard — Cal C E S. C O } 

864 Evidence —In a summary tnal of a 
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Magistrate need cot zecord the evidence of mtaesses in wntnig— i9<’J 
AWN 145 Natadal 334 Bnt this does not mean that tins section 
eJccases a Magistrate iroa heiirntgtbe evidence of witnesses If tbeaccusi’d 
denies the charge tie Complainant and tns witnesses must be examined 
and the case must be decided upon fie effect of their evidencp though 
the evidence need not be recorded— 39 CaJ 931 

If at the commencemcatof thefxial fhe Magistrate Is unable to deter 
mine whether the proper sentence to be passed shculd be an appcalaWe 
one or not he must make a memorandum of the substance of the evideace 
of each witness as his exaounatton proceeds But if he can at this 
determine that the sentence will be m any event non appealable b® err 
not record the evidence 1/ ftowever he actually does so the ftotc^oltb* 
evidence form part of t herecord of (he case and cannot be destreyed byhu® 
Where the Magistrate had destroyed 'iuch rpco d the High Court in re 
vision was unable to form an opintoo on the propriety of the conviebon 
and set It aside— 5ahrA Cianiifa v Emp 48 Cal 280 32 C E J 45* 
saCr L J 4r8 LalChandv Emp '‘6Cr L ] t4S4(^^s) 

8Ss Frame of charge —This section exempts the Magistrate fre® 
leamxag a cliaige in cases m which no appeal lies if however he pass®* 
as appealable sentence m the case he must frame a charge— 

3 k E *7C W N P33 ssCc L J 1270 Although itw 
under thld section to frame a charge still the accused roust be csH® 
to answer to the particuUn of the offence charged and fhe Magis ra 
must specify the offence complained cf in such 0 way as to give theaccus 
soticcof what IS charged against him— (6 C W N bpb 

866 Particulars of the offence —The record should show clearly 
precise nature 0/ the offence and should be complete fa all 
Jarif— rSSi A W N 39 The facts found by the Magistrate mast soo^ 
what offence has been committed by the accused—J C ^ ^ ^ 
18S7P R 7 1880 P B s Torther therecord howeverhrief u:“st s 
the necessary Ingredients of the offence charged — 3 L V R 3 

The offence charged the offence proved and the reasons for tomicho 
must be recorded in such a manner as to enable the Revision Court to 

aye orno from within the four comersof the record itself whether the 0 

charged is an offence in point of law hether the offence prOve 
offence in point of law and whether (he reasons for the convictiou ^ 
and sufficient — lo C W N "9 

Under clrosa (/; (he value of the property moat be set 

^fagistratc ongl I to direct Ws mind to the question nnd satisfy 
that the property in respect of which he was trying (be accused 
than Its. JO iR value It is not enough that it i3 ascertainable 
records — Eftj tfandan v Ef»p 6P E T 114 AIR 1922 Fa* * 
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667 Exuniiution &nd plea ef aceuted — See clause (g) The plea 
o( the accused must be recorded , omissios to record the plea wll vitiate 
the Coanctioo— 9 C W J* bcxvi Jnall trarronl cases there m«s< be some 
cxaaiQatioaoI the accused aslaid downm sec 342 Sec 263 docs not give 
the Magistrate an> discretion sshether he wll examine the accused or not 
The words if an} in clause (g) ate intended for summons cases and do not 
apply to wan ant cases in the latter cases the examination is Imperatnc 
— 4t Cal 743 3P L T 347 Even the plea of the accused cannot take 
the place of the examination of the accused and render it unnecessary— 
3P L T 347 Dutthe ‘^ind Court bolds that thcexaminationofthcaccuscd 
IS impcralii e in oil summary trials wYietbcr of stiinmous t>r ot uarranl cases 
The words if any in this section do not limit the obligation imposed on 
Courts by sec 342 or render it inapplicable to summary tnals but merely 
ha\c reference to those cases in which owing to the admission or plea of 
accused (sec 243) or owing to the weakness of the eMdence called in support 
of the prosecution (sec *45 253) the accused cm either be convicted on 
his own plea without the taking of evidence or acquitted on the evidence 
wlhout the examination referred to in sec 342 —£*«/* v Nabu 26 Cr 
^ J <554 AIR 1926 Sind r (F B ) 

868 Finding — In summary tnals it 1$ very important that there 
should be clear findings on questions of fact because it is only through 
such findings that the Court ot Revision can form its own judgment with 
regard to the legality or otherwise of the proceedings of the tnal Court— 
Lmp V Jagmokati 34Cr L J 916 (Oudh) 

869 Reasons for connction — The Magistrate m a summary tnal 
must in recording the reasons tor the conviction state them in such a 
manner that the High Court may to revision judge whether there were 
sufficient materials before the Magistrate to justify the conviction — 1899 
A W N 81 1885 A W N 213 3C \V N 281 1883 A M N 114 
1886 A W N 181 Jagan Nalhv Ltnp 16 O C 357 6 Cal 579 13 
CPLR17 iLBR 208 3 P L T 499 Janaki v Raghunath 19 
Cr L J 719 (Fat ) Magistrates should set Out so much of the reasons 
that have influenced them as to satisfy the accused that the Magistrate 
has considered each of the ingredients of the offence necessary in law for 
the conviction to which the Magistrate has proceeded — 21 All 189 Rrt] 
basi v HE loA L J 251 Ram Harakhy Crown 9 S L R 89 and 
while this should be recorded with brevity the bte\ity should not be such 
as to tend to obscunty — 21 All *89 Thus a judgment m a single hne 
is not a judgment according to law — 20 Cr L J 431 (Patna) 

I Pailure to record a brief statcmeiit of reasons is fatal and the who 
proceedings arc illegal and liable to be set aside— 6 C W N 40 6 
579 18 Dom 97 Jnre Dcrvtsh 46 Mad 253 Maqsuiv Emp,iV, 
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716 K E \ MidHjatt 24 o C 293 13C P R 17 Even the defect 

could not be cured by the Magistrate (Presidency) subsequently subnutting 
the reasons to the High Court when the record was called for under sechcn 
441 — In re Dervish Hossaxn 46 Mad 253 9 C W N Ixxv But if the 
record submitted under section 441 disclosed sufficient grounds for the 
Magistrate s decision the High Court condoned the irregularity if no fai 
Jure ofjustfcehad occurred — 46 Mad 253(356) The Bomba} High Court 
holds that the omission to record reasons for conviction on the part of the 
Bench Magistrates is only an irrcgulanly which can be cured by sec 537 
where there is clear evidence justifying the conviction It is an otaisaon 
which does not occasion failure of justice — Lmp v Nafndeo 26 Bom 
L R 1236 See afso In re Thurman 20 L W 330 25 Cr 1. J sdS4 
^64 (i) In ever} case (ned summanly by t Magistrate 

Record In appealable Of Bench in which an appeal hes such 
Magistrate or Bench shall before passing 
sentence record a judgment embodying the substance of the 
evidence and also tlie particulars mentioned m section 2C3 
(2) Such judgment shall be the only record in cases coming 
withm this sectio 

870 Record — The record of the trial must be made at the tune cf 
the inal and not subsequently prepared after the close of the trial fm® 
memory or from rough notes — 15 Mad 83 The judgment which is the 
only record in appealable cases must be written b} the Magistrate him 
self He cannot delegate that duty to a clerk nor can affix his 

to the record or judgment by 3 stamp — s Mad 396 

Mherc a Magistrate passes an appealable sentence 1 e can not raak® 
ilia record m the manner prescribed b} sec 263 but must record the cm 
deuce and frame a charge— hTamt-ar V J($ g Emp *7 C M 1^ ^ J 

tra-~- Kallu y Cmp 26 Cr L J 133J (Oudh) which lays down th^t even 

in appealable cases it is sot necessary to frame a charge 

871 Substaned of evidence —The Magistrate is not bound to record 
the substance 0! every separate depostion but he is to state generally 
what 13 the substance of the witnesses evidence — 23 WR 6 Thcc'iJro'* 
should be recorded in such a way as to enable the Appellate Court to 1°^ 
an opinion whether the e\idcpcc is siifhcfeni to support a 

4 L D R 338 1 All 680 Where the Judgment convicting the accos 
did not embody the substance of the evidence but the Magistrate 
recorded that the prosecution witnesses supported the complainant 
that the cndcncc of the defence witnesses was conflicting and unre la 
held that the judgment wa* defectneand the conncUon could not stau *" 
hahm V Emp 24 Cr L J 484 AIR 1924 Oudb 167 
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In a summary tnal a Magistrate made rouglt notes of the evidence 
which he subsequent!) copied and placed on the record and destroyed 
the onginal notes. It was held that the Magistrate s action u as improper 
because the destruction of the onginal notes was tantamount to desttO)'ing 
the onginal record with the result that there u as no legal evidence on the 
record which an appellate Court could go into— t P L T 63 See also 
Sank Ckandra\ Etnp 48 Cal 280 and Lof CAund v Am/> 26 Cr L J 
H 54 (''as) 

But the defect m recording the evidence is not always a sufficient 
ground for quashing the con«clion When the evidence is very imper 
fectl) recorded the Appellate Court maj require the Lower Court to 
remedy the dcfecs b) properly recording the evidence in a fresh judgment 
after re*exaciining the witnesses or it may order a retrial with that view 
—I All 680 

265 Records make under section 263 and judgments re- 
corded under section 264 shall be written 
•’V ‘>>e prcsidinj officer, either m English 
or in the language of the Court or, if the 
Court to which such presiding officer is immediately subordinate 
<*0 directs in such officer s mother tongue 

(2) The Local Government may authorize any Bench of 

Magistrates empowered to try offences 

Bench miy be autho- summarily to prepare the aforesaid record 
nsed to employ clerk ^ 

or judgment by means of an officer appoint 
ed in this behalf by the Court to which such Bench is immediately 
subordinate and the record or judgment so prepared shall he 
signed by each member of such Bench present taking part m 
the proceedmgs 

(3) If no such authonzation be given the record prepared 
by a member of the Bench and signed as aforesaid shall be the 
proper record 

li tta BtneVi difiei m opnaon any dissentient member 
may write a separate judgment 

The record must be wntten by the Magistrate himself see 6 Mad 
396 ated under sec 264 


/ 



CHAPTER XXni. 


Of Trials before High Courts and Courts of 
Session. 


A — Prelmtnary 


High Court defined 


266 In this Chapter, except m sections 276 and 307, and 
in Chapter XVII, the expression "High 
Court ' means a High Court of Judicature 
established under the Indian High Courts Act, 1861, or the 
Government of India Act, 1915, and includes the Chef Cotnt 
of Ouih, the Courts of the Jtidtctal Commissioners of the Central 
Provinces and Stnd and such other Courts as the Governor- 


General in Council may, by notification in the Gazette of India, 
declare to be High Courts for the purposes of this Chapter 
of Chajf'er XVIII. 

The words Chief Court of Oudh have Been added by the Oudh Courts 
Act (XXXII of 1925) and the other italicised words irt the middle of the 
section have been added by sec 12 of the Crtmioal Law Amendmeot Act 
XII of 1923 The words and of Cb XVlll at the end of the scctioa 
were accidentally omitted when the Act of 1898 was framed and have now 
been added by sec 76 of the Criminal Procedure Code Amencment Act 
(XVHI of 1923) 

The Judicial Commissioner (e g of Sind) 15 a High Court only for the 
'purposes of Chapters 18 and 23 but not for the purpose of Ch 31 (Appeal 
A Judicial Commissioner bolding a sessions tnal on the Original 
IS to be deemed a Sessions Judge and not a High Court for the perp*^*® 
of Ch 31, so that an appeal will he from his deasion to the Bench of Ihe 
Judicial Commissioners Court — Kkudabux v Etnp, 26 Cx L J 5 ^* 
AIR 1925 Sind 249 


267 . All trials under this Chapter before a High Court 
shall be by jury , and notwithstanding 
(Jurt to*be°by anything herein contained, in all ennuna! 

cases transferred fo a High Court tinder tlus 
Code or under the Letters Patent of any High Court established 
under the Indian High Courts Act, 1861, or the Government of 
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India Act 1915 the tnal ina> if the High Court so directs be 
1)5 Jurj 


Trials before Courts of 
Stssioa to be bj jury 
or w 11) assessors 


268 All trials before a Court of 
SesMon shall be either by jury or ivith 
the aid of assessors 


Trial orflinarUy with assessors — In the absence of an> bioUfica 
lion under sec s&o a trial in the Court of Session must be with the aid 
of assessors— 1 8SS P R |8 

872 Trial by jury and trial with assessors —Difference — In a trial 
b> jurj the jurj is the real tribunal and is aided by the Judge and fn 
certalnmattcrsdircctcd bj the Judge butinatnal wththeaidofassessors 
the Judge is the sole tribunal aod judge of law and fact and the responsi 
bibty of the dcaslon rests solely with him though in the decision of the 
case he is expected to take into consideration The opinion of each assessor 
In a tnal by jury the jury form a tnbunal or body with a foreman and 
the%erdictiathcierdi t of the body and when there is no unanimity among 
the members of the bodj the opinion of the majority pre\ ails as the ver 
diet of the body Butin the casco! a tnal with the aid of assessors the 
assessors do not form a body but each acts and expresses his opinion fndi 
^idually and the Judge is to invite the opinion of each separately and 
record it— A C v Thirumalat 24 Mad 573 27 Cal 295 14 Dorn L 
R 7x0 /aiittftfc V Emp 43 All 125 19 A L J 1 /atram v Emp 
20 K L R 129 25 Cr L J 459 In a tnal with the aid 0! assessors the 
individual opinion of each assessor is taken but lU a tnal by jury the 
individual opinions of the members of the jury are never intended to be 
disclosed — 36 Mad 585 But the law makes no distinction as to the 
procedure between a trial by jury and a tnal with the aid of assessors 
except as to the summing np of the case in the former and the manner 
in which the verdict m the former and the opinions of the assessors in the 
latter are respectively taken — 33 Bom 433 

Trial when begins — A tnal by jury or with assessors begins only 

when the charge has been read and the accused claims to be tned 15 

Bom 514 


269 Tha Lcital TntiyA * by order m 

Local Government GazetU direct that the tnal 

may order teials be of all offences Or of any particular class 
fore Court of Session . „ . , ^ ^ 

to be by jury of offences before any Court of Session, 

shall be by jury in any district, and may, 
wth the hkc sanction, revoke or alter such orfer 
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(2) The Local Go\ cmment, by like order may also declare 
that m the case of anj district m which the tnal of any offence 
IS to be by jury, the tnal of sudi offence shall if the Judge on 
application made to him or of his own motion so directs be by 
jurors summoned from a special jury list, and may revoke or 
alter such order 

(3) \Vlien the accused is charged at the same tnal vvath 
several offences of which some are and some arc not tnableby 
Jury he shall be tned by jury for such of those offences as are 
tnable by jury, and by the Court of Session wath the aid of the 
jurors as assessors for such of them as are not tnable by jury 

The words with the prcxious sanction of the Governor Gencxal in 
Council which occurred In the first line of subsection (i) have been omitted 
by the Devolution Act XXWIIl of 1910 The words with the like 
sanction occurring near the end of that subsection should also be omitted 
and have been retained obviously through oversight 

873 Class of offences —The classes of offences referred to 10 this 
section arc not restricted to the classif cation found in the Penal Code 
e g offences against the State offences against public tranquilhtj etc 
or to the classification found m this Code e g bailable offences eegn t 
able offences etc Offences ina> be classif ed according to the persons 
who commit them or according to the person or property against whom 
or which they arc committed or in regard to the particular occasion m 
connection with which they arc committed — 23 Mad 632 

VVhere by a Isotification the Government directed that in a part cubr 
distnct an offence under sec 436 I P C was to be tried by jury and no* 
with the aid of assessors fcefd that an offence under sec 436 read with sec 
149 I P C sh ufd also be tried by jury and not mth the aid of assessors 
because an offence under sec 436-149 I P C is not a different offence 
from an offence under sec 436 I P C — liamsundar v 7 

P L T 178 

874 Trial of jury case with assessors and vice versa — If * 
case is tned with the aid of assessors and no objection is taken at the 
tnal the tnal ivill stand good bj virtue of sec 536 (2) — 23 Mad 632 

So also the trial by jury of a case properly tnable with assessors is 
not invalid on that ground — 3 Cal 765 And unless the accused objects 
to such procedure before the verdict is delivered he cannot be allowed 
to object with regard to it subsequently in appeal — 33 Bom 423 ^Vhere 
an assessor case is tried by jury the Judge cannot treat the verd ct of 
the jury as the opinion of assessors so as to be able to concur vrith the 
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opimon of the rainonty if he disagrees with the opinion of the niajontj 
II the Judge disagrees mth the opimoa of the majontj he must submit 
the case to the High Court under see 307 of the Code — ^5 Ci1 555 

875 Joint trial of jury case and assessor case — Un ler sub-sec 
tion (3) ati accused mat be tned simultaneous!} at one trial bj the jury 
for offences triable b} jury and b\ the Judge with the aid of the same 
jurors as assessors for offences tnable nith the aid of assessors — a L W 
033 But in such a trial the Judge must always preserve a distinction 
between the two rases (the jurj case and the assessor-case) and must 
not treat the whole case as a jur^-case He must separately record the 
verdict of the jur} in the jurx-case and must separately record the opi 
nions of the jurors as assessors in the assessor case If he disagrees with 
the \ erdiet of the jur} he must not send the whole case <0 the High Court 
but must send only the jur3<ase under sec 307 and pass judgment with 
reference to the assessor case under sec 309 — 9 Bom L B 1057 Ratanlal 
600 H in the course of such tnal it appears that only one offence was com 
mitted me an offence triable with assessors and the Judge tnes the case 
mth the jury and disagrees with the verdict of the jury he cannot send 
the case to the High Court under sec 307 but should pass judgment under 
sec 309 I ecause he must treat the case as one triable with the aid of 
assessors and he must treat the jurors as assessors— Mad 15 

Again m su h joiot tnal of two cases (a jury case anl an assessor 
ease) all persons who would >erve as jurors m the jury case must serve as 
assessors in the asbCS8or<ase Where the Judge after taking the verdict 
of the jurors in the jury case took only the opinion of tao of them in the 
assessor case it was held that the Judge s procedure was illegal he should 
have taken the opinion of all the jurors as assessors — liamkrishna v Emp , 
s6 Mad 598 Similarly where la such joint tnal the Judge selected five 
gentlemen as jurors in the jury case and two of them only as assessors 
in the assessor case it was held that the Judge acted illegally he ought 
to have taken all the live jurors as assessors m the assessor case — P>»gat 
V K E 21 M L J 520 

876 Transfer of case from jury distnct to non jury district and vice 
versa — The words tnal shall be by jury in any distnct mean 
that the tnal shall be by jury if the case is tried in the distnct m which 
the notification is in force they do not mean that the case shall be tned 
by jury even if it is transferred from a jurj district to a distnct where 
jury tnal does not prevail The High Court has power under sec 526 
to transfer a sessions case from a jury distnct to a non jury distnct and 
section 269 does not in any way limit that power but in such a case the 
tnal in the latter district will be with the aid of assessors — Emp v Junto, 
loS E R 154 i8Cr L J 51 i 
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dacoits for some distance blit rctorned back almost immediately and had 
notlung to do mth the dacoity that afterwards foUo^v ed it was held that 
such a statement did not amount to a plea of guilty — 7 R 39 ^^ht^e 
the pica of guilty is accompanied by qualifying statements such a plea 
is not properly speaking a plea of guilty Thus where the accused said 
that he killed 1 is wfe but that he did so under grasc proiocatioo {tg 
in consequence of disco\cnng her m an act of adultery) such a state- 
ment was not a plea of guilty to murder — 11 Cal 410 So also where 
the prisoner admitted the guilt but said that he had committed the offence 
unlcr the influence of certain persons mentioned it was held that the 
plea was not oneof guilty — iSSdA \\ N CC Wiere the pnsoner pleaded 
guilty but stated further that he committed the offence because be was 
subject to epileptic fits it was hell that this was not a plea of guilty on 
which the accused coul I be properly coniicted — Ratanlal C98 MTiere 
the prisoner admitted that he killed I is wife but stated tl at he was not 
In his right mind at the time it was held that this was not a plea of 
— 5 N \V r H C R MO 

Partial plea of guilty — WTicrc the accused >s charged with having 
made two contradictory statements and he pleads guilty to one charge 
that does not show that he pleads not guilty in respect of the other charge 
It may be that both statements may be false In such a case the prisoner 
ought not to be allowed to elect which statement he shall admit to 
false— 8 W R (Cr Let ) 6 

Plea of not guilty — The accused can plead guilty under sec *7^ 
or he can claim to be tried under sec 272 or he can refuse to plead which 
IS taken to be the same as claiming to be tried The plea of not guilty 
isnotrecogmredby thisCode — 4iCal 1072 Apleaof notguilty amounts 
to a claim to be tned 

Peeord of plea — If the accused pleads guilty the plea should he re 
corded ^VheTe no such plea appears on the record the conviction is 
bad and must be set aside — 5 M L T 75 7 Cal 96 3 A L J 157 

If the statement is made by the accused in a foreign language it 
not necessary that the plea must be recorded in the words of that langu 
age It should be recorded in the language /n which it is conveyed to 
the Court by the interpreter — 5 Cal 826 

881 Conviction on plea — The word thereon shows that the cu” 
viction must be upon the pica recorded before the Sessions Judge 8®^ 
not on a confession made before the committing Magistrate If t**® 
prisoner before the Court of Sess on has pleaded what in effect amounts 
to a plea of not guilty the Judge is not justified in convicting him upu“ 
a confession made by him before the committing Magistrate — 2 N 
P H C R 479 Some corroborative evidence is necessary to waiTUUt 
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a Court of Session in acting upon a confession made before the commit* 
ting Magistrate but retracted at the tnal — 1898 A W N 22 , 23 Bom. 
316 

^Vhere an accused person pleads guilty to the specific offence with 
which he IS charged, he cannot on such plea be convicted of an offence 
other than that specifically charged — 2 Weir 335 Thus, where the prisoner 
has pleaded guilty to the offence of murder, he cannot be convicted of 
culpable homicide not amounting to murder — ^3 S L II 58 2 Weir 333 
Where the accused has pleaded guilty to a charge of culpable homicide, 
he cannot be convicted of the offence of gnevons hurt for which he was 
not tried — Ratanlal 413 

ConctefioK disereltottary —It is discretionary with the Sessions Judge 
to accept or not the plea of guilty of the accused He may or may not 
connet the accused on such plea ft is open to the Judge to go into the 
evidence and leave the case to the jury, despite a plea of guilty— 2 Weir 
33s . 20 O C 136 SAaiifter v Etnp 24 A L J 318 27 Cr L J 449 
If the Judge does not think fit to convict the prisoner on the charge to 
which he^at pleaded guilty, he should proceed to try him as if the plea 
has been one of 'not guilty,’ and he wilt have to take all the evidence in 
order to determine whether the prisoner has committed the offence to 
which he has pleaded guilty or any other offence with which he is charged 
— X3W R 55 23 Mad 151 Where there arc several co-accused who are 
to be tned jointly, and one accused has pleaded guilty, the Judge has 
a discretion to decide either that the accused be convicted on such plea 
Of that he should be put on his tnal inspite of his plea of guilty The 
proper procedure to follow m such a case is that if the Judge convicts 
the accused on the plea of guilty he should be removed from the dock, 
in which case he can be called as a witness against the other accused . 
or that the Judge should put it on his record that he decides to put the 
accused on lus tnal inspite of his plea of guilty — Kesho Smgk v Kftig 
Lmp , 20 O C. 136, 23 Mad 151 

Where the Judge ought not to conmet on plea — 3 Vhere the accused 
has pleaded guilty to one offence, but there is clear pnma facie evidence 
of a different offence, the Judge ought not to convict the accused on his 
plea, but should proceed to try the case Thus where there is clear 
prxma facie evidence of the offence of murder but the pnsoner has pleaded 
guilty to a charge of culpable homicide not amounting to murder on grave 
and sudden provocation, the Judge ought not to convict him for the latter 
offence, but should proceed to try him for the former offence— Ratanlal 
410 

A plea of guilty should not be accepted in capital oFences— 1905 p. 

R 54 . Lmp v Laxmya, 19 Dom L R 356 In a case of murder, it has ^ 
Jong been thejpractice of the Court not to accept the plea of guilty, for‘ 
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murder is a mixed question of fact and law Unless the Court is perfectly 
satisfied that the accused knew exactly what was implied by his plea 
ol guiltj the case should be tned especially where the accused is an 
illiterate person — Dalit v tmp 20 A L J 326 20 A L J 669 I" 

capital cases, where there is doubt whether the persons who pleaded gu Ity 
to the charge of murder fully understood the meaning and effect of such 
plea the Judge should proceed with the trial and lake evidence— 19 
119 Apersonmaypleadthathehitsomebodywhotbereb} died wtbout 
necessarily a Imltting that he committed murder for murder under the 
I P C requires a certain intention or a certain knowledge In mch 
cases it is advisable not to convict solely upon the plea of the accused but 
to proceed to tnal— 8 Bom L R 240 The hfagpur Court holds that it is 
not illegal to convict m a murder ease on a plea of guilty and m each 
case the circumstances must be examined to see whether the plea of gudty 
is one which should have been acted on Where the accused is lepr* 
seated by a pleader and a trial Is not claimed and the accused s answer 
amounts to a plea of guilty it is quite legal to convict him on that plea-" 
Manjoo v Emp 34 Cr L J 570 (Nag ) 

£82 Charge for one offence conviction on plea for another — B i* 
Illegal to convict a person of an offence upon his own plea when th«e 
is no formal charge in respect of that offence Thus where an accused 
person was charged with the offence of murder and the charge vm 
proved but the Court convicted her of the offence of concealment cf 

birth which it considered was admitted by her in her examination b> ihe 

Court it Was held that such conviction was illegal A charge of conceal 
meat of birth should have been framed and the accused tned therc®J'“ 
Ratanlal 386 

Postponement of conviction —Where an accused person pleads guilty 
the Court should record his confession and forthwith convict him thereon 
If there are other persons being tned with him for the same offence the 
Court should not postpone his conviction merely for the purpose of aheov 
ing the statements he may have made to be considered against the co 
accused It is against the spirit of the law to postpone his convittio^i 
so that he may technically be said to be tned jointly for the same offence 
with the other co accused and any statement in the nature cf a confession 
he may make may be used against them — ^3oAlI 540 12A I- J ^*39 *3 

C W N 552 After a plea of guilty a tnal may be continued when iti^ 

thought necessary to ascertain the part taken by the accused in order to 
assess the punishment but it is unfair to defer the conviction of tbeaecuse 
solely with the view of having his confession cons dered aga nst fus co- 
accused who have pleaded not guilty — 23 All 53 

Tnal ends 1/ plea accepted — If the Court accepts the plea of guiHy 
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and conMcts the accused his tnal is at an end and he may be called as 
a witness against or for any person who has been accused along with 
him — 3 Mad 151 M here m a joint tnal of several persons one of the 
accused pleads guiltj his statement affecting himself and the other accused 
IS not entitled to be considered under sec 30 of the E\idence Act for the 
statement follow-ing the pica of guilty ceases to be the statement of a 
person jointly tned because the tnal ends so far as he is concerned with 
his plea — 2’ Mad 491 1911 P R 15 13 Dorn 66 19 Bom 195 7 Mad 
10 4 Cal 483 •» C W V 749 17 All 524 22 All 445 7 All 160 


272 If the accused refuses to or does not plead or if he 
claims to be tned the Court shall proceed 


directed and to try the case 


Provided that subject to the nght of objection hereinafter 
mentioned the same juiy may try or the 
Trial by som* jury 0 / same assessors may aid in the tnal of as 

usessers of s'Tcral of •' 

fenders in succession many accused persons successively as tee 
Court thinks ht 


883 If the accused refuses to or does not plead — The accused 
cannot be called upon to plead not guilty such a plea is not recognised 
in th Code The accused may either claim to be tned or refuse to plead 
which IS taken to be the same as claimiog to be tried — 41 Cal 1072 If 
be pleads not guilty the Judge will proceed to try him 

In a case where the prisoner pleads not guilty and the Public Prose 
cutor does not offer evidence in support of the charge the Judge ought 
to instruct the assessors that they are bound to find the prisoner not guilty 
—4 M H C R App 39 Where there is nothing which can if believed 
amount to proof the case should not be put to the jury at all as a verdict 
of guilty (if the jury pronounces such a verdict) cannot under such cir 
cumstanccs be sustained — 16 W R 19 

If the accused makes no ansver to the inquiry ^^hether he is guilty 
or has any defence to make it should be ascertained whether he is obstin 
ately mute or dumb ex ttsUalione Det If he be found to be obstinately 
mute the pica of not guilty should be recorded and the tnal should 
proceed If he is found to be dumb an inquiry should be made whether 
he IS sane or insane or incapable of being tried If he is found to be sane 
a plea of not guilty should be recorded and the tnal should proceed 
but if he IS found to be insane the procedure laid down m Chapter XXXIV 
should be followed—Ratanlal 19 

Claims to be fnrd— The actual tnal docs not begin until the charge 
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has beea read and the accused claims to be tned — 15 Bora 514 *5 

Horn 694 

Same jury tnay Iry snetal persons successively ’ — D> the term 
'successively is understood that one tnal is to follow the other 1 1 on 
the conclusion of one trial the same jury may proceed to try the accused 
in the next case The law does not contemplate that the two tnals shall 
be conducted piecemeal in such a manner that at their conclusion the 
jury shall be called upon to decide at one and the same time upon tvi-o 
distinct classes of evidence which though they may have points m 
common require careful discnmiuation as bcanng upon the guilt or 
innocence o! two sets o! accused — 6 Cal 96 


273 (i) In tnals before the High Court, when it appears 

to the High Court, at any time before 
aMtcL°i?« commencement of the tnal of the peison 

charged, that any charge or any portion 
thereof is clearly unsustainable, the Judge may make on the charge 
an entry to that effect 


(2) Such entry shall have the effect of staying proceedings 

upon the charge or portion of the charge 
Sect of entry . , , 

as the case may be 


884 If the Court is clearly of opinion that no offence has been made 
out It 18 the duty of the Court to stay the proceedings by making an entry 
as contemplated by this section — 31 Cal 97 

Apphcations under this section should be disposed of by the Higl^ 
Court in Its original crinunal jurisdiction — 9 Cal 397 


" C — Choostng a Jury 

274 (i) In tnals before the High Court 

Number of jury 

the jury shall consist of nine persons 
(2) In tnals by jury before the Court of Session the jury 
shall consist of such uneven number, not being less than 
or more than nine, as the Local Government by order apphcable 
to any particular district or to any particular class of offences 
in that district, may direct 

Provided that where any accused person is charged inith 
offence punishable with death the jury shall consist of not less Ih^^ 
seven persons and, tf practicable of nine persons 
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The word 'fue' has hecn subsUtated for ‘three’ and the proviso has 
been added, bv sec 13 of the Cnminal Law Amendment Act, XII of 1923 
“In the Sessions Court the number should be any uneven number from 
five to nine which the Local Government may select Thus, five should 
be substituted for fArrr iQ section 274 as the minimum number of jury 
la a Sessions Court In murder case^ before the Sessions Court, we are 
of opinion that the number of jury should if practicable be nine" — Report 
oj the Raeiat DistineltOHs Committee, Para 25 

The number f«ed by the Local Government must be strictly adhered 
to Where the Local Government has fixed the number at five, a tnal 
by a jury consisting of seven members is ultra vires — 26 All 2TI 

275 (l) In a trial by jury before the High Court or Court 

• 0 / Session of a person uho has been found 

Jury for trial of ^*rider the provtstons of this Code to he an 
European and indiin European or Indian British subject, a 
British subjects and ^ , 

others majority of the jury shall, tf such person 

before the first juror is called and accepted 
so requires, consisf, in the case of an European British subject, of 
persons icho are Europeans or Americans and, ih the case of an 
Indian British subject, of Indians 

( 2 ) In any such Inal by jury of a person u>ho has been found 
under the provisions of this Code to he an European [other than 
an European British subject) or an American, a majority of the 
jury shall, if practicable and if such European or American before 
the first juror is called and accepted so requires, consist of persons ' 
who are Europeans or Americans 

This section has been redrafted by sec 14 of the Criminal Law Amend- 
ment Act, XII of 1923 Pnor to the amendment, it stood as follows — 

In a tnal by jury before the Court of Session of a person not being 
an European or an American a majority of the jury shall if he so desires, 
consist of persons who arc neither Europeans nor Americans 

The reason of the amendment has been thus slated The most difh 
cult question for the Committee to dtcide is that of tnal by the jury of 
European Bntishsubjects Ibis is the point on which non official European 
opinion is most emphatic, namely that it is essential that a mixed jury 
should remain both in the High Court and in the Se-ssions Court in all 
cases which are to be tried by jury under our proposals, subject however 
to certain provisions and safeguards namely — The same law as to the 
composition of the jury shall apply to Indians as to Europeans that is to 
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say the ruajonty of the jurj tf an Intliaa accused so desires shall consist 
of persons who arc not Europeans or AweHcans This 15 already the 
law in Sessions Courts, and section 275 should he so amended as to make 
it appl> to the High Court aU,o Report 0/ the Racial Distinctions Com 
inillee Para 35 

885 This section must be read as controlled bj the provisions of 
section 338B That section la>*s down that if a person docs not claim 
to be dealt wth as an Indian subject before the committing Jlagistrafc 
he shall not assert the claim at any subsequent stage of the case It 
follows therefore that if an Indian subject does not claim to be dealt 
with as ioch before the committing Presidency hlagisfrate he will not 
be entitled to claim before the High Court to be tried by a jury the major 
ity of which must be Induns according to the provisions of section 275 
—iwi/wi-or V JIareidra srCal 1)80(991) 29 C N' N 384 26Cr L J 
385 The same result will happen if the claim to be dealt with as an Indian 
subject is made before the Presidency Magistrate but is rejected by 1 ““* 
— /l/i<f(atp 990) 

A Native Chnstiau is not entitled to say that he must be tned by a 
Chnsitan jurj But he can like any other accused object to the jurors 
indivlduatly—i \\ P " 


276 The jurors shall be chosen by lot from the per- 
sons summoned to act as such m such 


Jurors to be chosen 
by lot 


manner as the High Court may from tune 
to time by rule direct 


Provided that— 


first, pending the issue under tins section of rules for any 
Court the practice now prevailing m such 
rnainmnei Court m respect to the clioosmg of jurors 

shall be followed 

secondly in case of a deficiency of persons summoned the 
number of jurors required may, with the 

Persons not sum- of the Court be chosen from su* 

moned when eligible 

other persons as may be present , 
thirdly %n a trial before High Court tn the tout* 
Tnal Mm «'hch ts Ike ustnl ^laceof siUtng 0/ 

i"'"‘ High Court 

(a) if the accused person is charged with having coin 
nutted an offence minishable with death, or 
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(6) il in anj other ease a Judge of the High Court so directs, 
the jurors shall be chosen from the special jury hst 
hereinafter prescribed and 

fourlhl}, m an> distnct for iihich the Local Go\crnment 
has declared that the trial of certain offences may be by special 
jury the jurors shall in any case in which the Judge so directs 
be chosen, from the special jury list prreenbed in Section 325 

Change — In the Ihifd pTov»s.o the words in a trial sitting o£ 
such High Court have been substituted for the words in the presidency 
towns by sec 77 of the Criminal Procedure Code Amendment Act 
\.\ni of 1923 The object of this amendment is to include those High 
Courts which arc not situated in Presidency Towns e g the High Courts 
at Allahabad Lahore Patna Rangoon Similar amendments have been 
made in sections 315 and 316 

886 Chosen by lot — The object of the Legislature in choosing a 
jury by lot is to render impossible any inientional selection of jurors to 
try a particular case and the accused is entitled to a strict observance 
of the provuions contained m this section and sec 279 Irrcgulanties in 
choosing the jury by lot affect the constitution of the Court and cannot 
be cured by see 337—7 C %\ N 188 33 All 385 In 8 Cal 739 and 

1917 M \V N I however where the Judge himself selected the jurors 
instead of choosing them by lot it was held that such a procedorc was 
merely irregular and the verdict would not be interfered with if no pre 
judice was caused to the accused and no objection was taken by him to 
such a procedure at the tnal 

The persons who are to be chosen by lot ought to be selected from the 
entire number ol persons summoned t© act as jurors and the selection 
ought to be made from one box — 1 Bom 462 

In order to nominate a jury for the tnal of any pnsoner or other 
person to be tried by a jury a Sessions Judge shall cause to be put together 
in one box cards or pieces of paper containing the names of all the persons 
bummoned to attend except such of the said persons as shall have been 
excused by the Sessions Judge from serving on that day in consequence 
of their having served as jurors on the previous day or for any other cause 
Such cards or pieces of paper shall bt. as nearly as may be of equal size 
and shall bear the name ol one person summoned to attend The Sessions 
Judge shall then in open Court draw or cause to be drawn out of the 
said box one after another as many ol the said cards or pieces ol paper as 
may represent the number of jurors required to try the case and if any 
of the jurors whose names shall be so draw-n shall not appear or if any 
be objected to and the objection bo allowed then such further number 
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shall be drawn as may be necebsaiy io complete the nnmber of jurors 
required for the case — Cal G Jt fi C O tg 

Second proviso , — The second proMso provides that in case of a deb 
ciency of persons summoned the number of the jurors required may 
with the leave of the Court be chosen from such other persons as may 
be present But there is nothing in the proviso that these persons must 
be chosen by lot or that they should be on the jury list — Coil of Bengal 
V Muchu Khan 29C W N 652 *6Cr L J 819 If the Judge is unable 
to obtain a pane! in the manner provided by the second proviso his duty 
IS to postpone the trial and to summon jurors under the provisions of 
sec 326 (2) — 7 C VV hi j88 

877 (i) As each juror is chosen, lus name shall be called 

aloud, and upon lus appearance, the 
beS'ied*’^ accused shall be asked if he objects to be 

tried by such juror 


(2) Objection may then be taken to such juror by the 

accused or by the prosecutor, and the 
Objection to jurors . . « v 

grounds of objection shall be stated. 

Provided that, in the High Court, objections mthout grounds 
Object on without Stated shall be allowed to the number 
grounds stated behalf of the Crown and eight 

on behalf of the person or all the persons charged 


Where the Judge instead of hearing and deciding objections proceed 
cd to exempt some of the persons present merely on their own represent 
ations, the procedure was irregular and the irregularity could not be cured 
by sec 537 — 7 C W N 188 


278 Any objection taken to a juror on any of the follow- 
ing grounds, if made out to the satisfaction 

Gro™*rfobj=ai,n 


(а) some presumed or actual partiality in the juror , 

(б) some personal grounds, such as alienage, deficiency 
in the qualification required by any law or rule having 
the force of law for the time being m force, or being under 
the age of twenty one or above the age of sixty years , 

(c) his having by habit or rehgious vows relinquished all 
care of worldly affairs , 
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(rf) his holding any office in or under the Court . 

(r) his executing any duties of police or being entrusted 
with pohce duties , 

(/} his having been convicted of any offence which, in the 
opinion of the Court, renders him unfit to serve on the 
jury, 

(g) his inabihty to understand the language in which the 
evidence is given or, when such evidence is interpreted, 
the language in which it is interpreted , 

{h) any other circumstances which, m the opinion of t!ic 
Court, renders him improper as a juror 
887. Cl&use (d) —The fact that a person is a clerk in the office of the 
Magistrate of the distnet 1% not sufficient to disqualify him from silting 
as a juror— 7 Cal 43 

279 (i) Every objection taken to a juror shall be decided 

Deewonol the ob- by the Court, and such decision shall be 
jecuon recorded and be final 


(2) If the objection is allowed, the place of such juror sliall 

Surely 01 plat, ol •’)' “"y atlonJins 

jurors against whom in obedience to a summons and chosen 
obj'ction allowed manner provided by Section 276, or jf 

there is no such other juror present, then by any (A}j~r 
person present m the Court wJiose name is on tJi» L't r 1 
jurors, or whom the Court considers a proper pervwtot.^»' 
on the jury 

Provided that no objection to such juror or otL‘r 
is taken under Section 278 and allowed 

Undersubsection (i) the trial Judge haba wide dii^.reti'/s _i 

of accepting or overtuhng objections to jurors, and luj dv 
Coil of liengal v Muchu ly C W N 65* .0 Cr L J 


280 (i) \Vhcn the jurors have been cJ 

appoint one of their 

F„,manollury 


(2) The foreman sliall preside m the /j jjj^ ja-r- 

dehver the v’crdict of the jury, and ask any ttcr 

Court that is required by the jury or any cf C- jGcrs. 
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( 3 ) If a majonty of the jury do not, wthm such time as 
the Judge thinks reasonable, agree m the appointment of a 
foreman he shall be appointed by the Court 


281 When the foreman has been appointed, the jurors 

_ , shall be svsom under the Indian Oaths 

Swearing of jurors 

Act, 1873 

282 (i) If, in the course of a tnal by jury, at any time 

before the return of the \erdict, any juror, 
'tom any sufficent cause, .s preunted 
from attending throughout the trial, or “ 
any juror absents himself and it is not practicable to enforce 
hts attendance, or if it appears that any juror is unable to under- 
stand the language in which the exxdence is given or when such 
evidence is interpreted, the language m which it is interpreted, 
a new juror shall be added, or the jury shall be discharged and 
a new jury chosen 

( 2 ) In each of such cases the tnal shall commence anc" 

888 Unable lo language —Where a juror waS deal 

and blind he «as held to be unable to understand the language of tbe 
tnal and was discharged and the ease «as tned de 19 375 

Abience of wtlness —The Judge can discharge the jury oMng to the 
absence of a juror but he cannot do so ovving to the absence of a witness 
— 4 Bom L R 939 

Trial shall commence anew — Where a juror was discharged and re- 
placed by another and the trial was not commenced anew but the Jndgr 
called the witnesses who had been examioed read out their statements 
to them which they admitted to be correct and the tnal proceeded it 
was held that there was no valid tnal — 36 AH 481 

But the trial which becomes null and void owing to the incompetence 
of a juror under this section is not null and void for all purposes “Thns 
if a witness has given false evidence during such tnal he can be prose 
cuted under sec 193 I P C The nullity of the tnal will not affect the 
liability of the witness for prosecution for perjury — 19 W®d 375 


889 Discharge of jury for misconduct — After the close of the pro 
sccution case and before the counsel for the accused called his wit 
nesses the foreman of the jury informed the Court that they ha 
arnved at an unanimous verdict (which was unfavourable to the pnsone ) 
and did not desire to hear anything more The Court remarked that 


Sec. 284 .] THE CODE or CRDlINAt PROCEDURE. 


733 


the Conduct of the jur> in amMOg at a verdict unfavourable to the prisoner 
before they had heard the c\idence which the accused wished to call 
for, was unfair to the accused and against all pnnciples of justice The 
counsel for the accused thereupon pressed for the discharge of the jury 
for such misconduct and for empanelling a fresh jury But the Standing 
Counsel remarked that the case was not cohered by sec 282 or sec 283 
(which were the only sections relating to discharge of the jury during 
the tnal) and the jury could not therefore be discharged , but under 
instructions from the Advocate-Genera! he entered a nolle frosequt — 
Emperor v Olu Muhammad, 7 C \V N xxxi The point was therefore 
left undecided in that case, but in a recent case of the same High Court 
the question arose again, and it has been decided that although section 
282 or section 283 of the Criminal Procedure Code does not provide for 
the discharge of the jury for improper conduct during the tnal, (as for 
Instance where some of the jury were seen one day associating with the 
man who was looking after the case for the accused), nor is It specifically 
provided by any other section of the Code, still the Sessions Judge has 
an inherent power to discharge the jury for misconduct But such power 
IS not to be exercised lightly, nor until the Judge has satisfied himself, 
by such form of inquiry as m the circumstances he can adopt, that reason- 
able grounds for exercising such a power exist— JJaAm Shttitk v Em- 
^sror, 50 Cal 872 In England also, the Judge has the power to discharge 
the jury for improper conduct, e g where one of the jurors had left the 
box without leave— Erg v Ward. (1867) 10 Cox C C 573 

The discharge of the jury for misconduct is not equivalent to a verdict 
of acquittal, but the prisoner can be remanded for a fresh tnal and a 
new jury should be empanelled — Peg v Ihvison, (i860) 8 Cox C C 
360, Rahtm Sketkh v Emperor, 50 Cal 872 If the jury have miscon- 
ducted themselves, they may be discharged and a new tnal directed with 
a new jury but no such action can be taken unless the misconduct has 

been established by what is regarded as evidence in the ej e of the law 

Mamfruv Emp , 51 Cal 4*8 43 ') 

Di.ch.rg.<.ljurym 2®* T*" discharge 

case of sickness of tlie jury whenever the prisoner becomes 
prisoner. incapable of remaining at the bar. 

D. — Choostng Assessors 

284. \\Ticn the tnal is to be held wth the aid of assessors, 
te.s,o„howchoi.n “’’d, ,/ pracUcabU, four 

shall be chosen from the persons summoned 

to act as such 
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Change —The jtahased nords have been substituted for the words 
“two or more” by sec 15 of Ihe Cnminal Law Amendment Act Xll 0/ 
1923 ‘ We add the further recommendation that in all cases triable with 

the aid of assessors, there shall be, jf possible, four, and in any case not 
less than three, assessors *' — Jiepotl of the Sactal DisUrtchons CotmtUtt, 
Para 26 

890 Choosing assessors — The choice of jurors is by lot bat the 
choice of assessors is entirely with the Judge, who m the exercise of this 
power should pay every consideration to any reasonable objection raised 
although the law does not, as in the case of jurors, provide for objections 
being taken to an assessor In the selection of assessors, regard must 
be had to the nature of the case, to the person tried, and to thepubhe/eef 
ing excited They ought not to be pleaders nor young wen fresh from the 
College and devoid of cxpcnence They ought to be per«ons of indepcn 
dent conditions in life, men of judgment and experience — 23 W R 35 

Though there is no express provision for objecting to the selection 
of an assessor, still there is no reason why an objection of presumed or 
actual partiality should not be allowed, particularly when it is urged 
at the time of selection of the assessor The opinions 0/ assessors are ot 
great value both to the Judge who tries Ihe case and to the Superior Courts 
It IS therefore necessary as an elemeotary principle that they should he 
above suspicion The relationship of landlord and tenant or of master 
and servant creates an incapacity In a person to sit as an assessor ifl * 
case An objection to an assessor that he is a tenant of the perso® 
interested in the prosecution is a valid objection — v £tn ^‘3 

P L T 32 

'From ihe persons summoned — The assessors must be chosen from 
the persons summoned to act as such The Judge is not compefeot 
to select any one to act as an assessor svho has not been summoned under 
sec 326 or 327 \Vhcre out of several persona summoned the Judge 
selected only one, and he selected two other persons at random frem the 
persons present in Court, it was held that the tnal was bad as it wa* 
practically conducted with one assessor only — 1894 A Vf N 207 Af'"' 
Stngkv Ewp , 35 All 570 BalakStngky K E^,3P L J 141 MTiei*® 
in the absence of assessors duly' stnnraoned, the Judge appointed th® 
Nasir of the Court to act as an assessor, the trial was held to be illegal 
as the Nazir was not duly summoned and m choosing assessors there 
13 no provision corresponding to the second proviso to sec 276 (m choosing 
jurors)— 13 O C 337 But where a person was summoned to ser'e a* 
an assessor on a particular date in a particular case and be failed to app<^ 
in Court oa that date but appeared on a subsequent day when another 
trial had to commence, and he was selected to act as an assessor in tb?* 
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tnal his selection would not be jmptoper>—CftM</a V Etnp 17 Cr L J 
17 (All) 

Number 0/ assessors —Under this section as new amended there 
must he at least three assessors A tnal held with less than the required 
number of assessors is null and void and the illegality cannot be cured by 
sec 537 — v Emp 25 Ct L J 459 20 N L R 129 Pragi v 

Emp II O L J J45 Ram Noraiit v Emp 27 O C 213 26 Cr L J 
359 A trial commencing with the aid of oi e assessor is not a legal tnal 
and sec 537 cannot cure the defect— A E v Jatram 25 Bom C94 15 
Bom 514 If there Merc two assessors (which was the required number 
prior to the present amendment) but one of them was deaf and blind 
there was properly speaking only one assessor and the trial was invalid 
— -»i All 106 2 \Neir 340 

This section lays down that the number of assessors should be not less 
than three and 1/ prael cable four Where lour assessors arc not chosen 
it is right that (he Court should give reasons in the order sheet to explain 
the impracticability of choosing four But the tnal with three assessors 
without the record of these reasons is not megulsr but is still according 
to law— V Emp 26 Cr L J 713 (Pat) 

Trtal uiUhoul assessors — ^Tlie trial will be invalid if a portion of the 
tnal which consists in the taking of additional evidence takes place after 
the discharge of the assessors — 15 All 130 

284 A (i) Ift a irtal wtlh the aid of assessors of a person 
^ ^ zvho has been found under the provisions 
Euf0j>*ean*and Indian of Code to be an European or Indian 
Bril sh subjects and British subject if the European or Indian 
British subject accused oruhere there are 
several European British subjects accused or several Indian 
British subjects accused all of them joinllv, before the first assessor 
is chosen so require, all the assessors shall in the case of European 
British subjects be persons who are Europeans or Americans or, 
in the case of Indian British subjects be Indians 

( 2 ) In a trial with the aid of assessors of a person who has 
been found under the provisions of this Code to be an European 
{other than an European subjeci) or an American all the 

Assessors shall, if practicable and tf such European or American 
before the first assessor ss chosen so re^inres, be persons who a 
Europeans or 4 »nencans 
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This section has been newly added by sec ifi o( the Criminal Law 
Amendment Act Xllofigas Under this section Indians and Europeans 
can claim to be tried before tbeir own cotintT^men as assessors In any 
district in which for any class of offences Indians arc normally triable in 
a Court of Session wth the aid of assessors and in which no racial con 
.derations arc in\ol\ed the accused whether Indian or Euproean shall 
be tned with assessors who jf the accused so claims shall all be of the 
nationality of the accused — Rtpott of the Racial DtsltncUoits CcmniUee 
Para 26 

Subsection {2) embodies the old section 460 snth certain modifications 

891 The accused if he intends to as ail himself of (he provisions 
of this section must make a claim to the privilege conferred by it failure 
to make a claim will amount to waiter — 1912 P R 6 

285 (i) If in the cour»e of a tnal with the aid of assessors. 

Prosedure when finding, any assessor 

assessor Is unable to is, from any sufficient cause, prevented 
from attending throughout the tnai, or 
absents himself and it is not practicable to enforce his 
attendance, the tnal shall proceed with the aid of the other 
assessor or assessors 

(a) If all the assessors are prevented from attending or 
absent themselves the proceedings shall be stajed and a new 
tnal shall be held mth the aid of fresh assessors 

892 Absence of assessors — This secUon contemplates that at least 
one assessor must attend continuously throughout the tnal — 6 C W N 
715 Jf £■ V Thirumitlai 24 Mad 523 Therefore wherein a Sessions 
tnal beginning with three assessors one of the assessors died at an ea^Iy 
stage of the proceedings and Uter on another assessor became too ill to be 
present and the third was absent before the pleader for the defence ad 
dressed the Court it was held that thfe tnal was a nullity — 13 All 337 

An assessor who is absent dunng a part of the tnal cannot be allowed 
to resume his seat as assessor once he is absent he ceases fo occupy 
position of an assessor Vt here such an assessor was allowed to resume 
his seat and the evidence recorded in his absence was read over to him 
and he gave his opinion just like the other assessors it was held that the 
procedure's not in accordance with law His opinion ought not to h^ie 
been taken'— 8 CPLR9 bC'tVN 715 Ratanlal 695 In a Madras 
case howei er it has been held that such a procedure is merely irregulor 
but not illegal Though the proper course would have been to proceed 
with the tnal with the aid of the other assessor alone, and (t) accept his 
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opinion only sUll the fact that the absent assessor was allowed to resume 
his seat and take part m the tnal nnd gise Jus opinion would not vitiate 
the opinion of another assessor which was s alidt> gi\ en The assessors 
merelj assist the Court but do not form part of the tribunal which decides 
the case and the assessors unhke the jur^ giNC their opinions separately 
and not as members of a bod) And the uiialidity of the opinion of 
onedoesnot affect the \'aliditj of theopuuonof theother — A £ \ Thnu 
mjlat 24 Mad 3'’3 

If assfsior ir an iitUres*fd person — A\Ticre in the course of n tnal it 
IS found that one of the assessors is interested in the tnal and is unfit 
to sit as an assessor there is no provision of law to meet such a contin 
gencj In such a case the proper course is to refer the case to the High 
Court to set aside the order appointing the incompetent assessor and 
all subsequent proceedings u> the Inal Then the Sessions Judge will 
be asked by the High Court to choose another assessor and proceed with the 
tnal*ii«o— igi-M t\ N 37S i3Cr L J 473 

DD —Joint Trials 

285 A In any cast tn uhtch an European or Ameriean 
IS aecusei jointly uUh a person not being an European or Ameriean, 
or an Indian British subject ts acctisei jointly uith a person not 
being an Indian and suck European Indian British Subject or 
‘'iiiertcan ts committed for tnal before a Court of Session he and 
such other person may be tried together but if he requires to be tried 
in accordance irith the proiiSions of Scc/io« 27 ^ or Section 284 ^ 
ard IS so tried and the other person accused requires to be tried 
separately, such other person shall be trud separately i?t accordance 
icith the provisions of this Chapter 

This section has been newly added li sec 17 of the Cnmical Law 
Amendment Act XII of 19 3 tt proMdes tl at in cases in which Indians 
and Europeans are sought to be tned jointly tl ey can claim to be tned 
separately before jurors or assessors who arc their own c. untry men 

£ Trial io close of cases for Prosecution and Defence 

286 (i) ^Vhen the jurois or a<se&'ors hate been chosen 

Op^nmg l«r «'= pn>^C"‘or '>>^1 oP™ hs case u, 

prosecution reading from the Indian Penal Code 

other law the descnption of)the offence charged, and 
Cr 47 
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shortly by what evidence he expects to prove the gmlt of th'' 
accused. 

(2) The prosecutor shall then examine his witness 

T«al cannot be postponed — ^After the jurors have been chosen lie 
prosecutor shall open bis case and the trial cannot be postponed to enable 
the prosecutor to examine a witness by commission — 19 Cal 113 


893 Examination of witnesses — ^The object of a prosecution is 
not to secure a conviction but to see that justice be done The proseco 
tor IS bound to call all the witnesses who prove their cenneclion vith 
the transaction in question and who also must be able to give important 
information If such witnesses are not produced without sufhotnt 
reason being shown the Court may properly draw an inference adverse 
to the prosecution-~8 Cal tii Muhammad Yunus V Emp 5° 3*® 

(326) 7 All 904 . » P L T I6i 3 S L R 200 The duty of the pro 
aecution 18 not to secure a conviction but to assist the Court in arriving 
at the truth and for that purpose to place before the Court all the matenal 
evidence at its disposal — 44 Cal 477 (F B) 42 Cal 957 All the persons 
alleged or known to have knowledge of the Tacts ought to be brought 
before the Court to be examined The fact that certain witnesses nere 
examined by the committing Magistrate against the express desire of 1^* 
police officer conducting the prosecution «s not aground for not csHioS 
them— 10 Cal 1070 All the mtnesses who were present at the scene 
of the enme must be called by the prosecution even if they give contra 
dictory versions so that the jury may draw their own conclusions from 
their depositions — Ratanlal 581 ip L T 491, 43 Cal 42* anditis 


not a sufficient reason not to call such a witness simply because the opi 
nion he has formed shows an unconscious bias on his part — 9 C 
438 The prosecutor is not free to choose how much evidence be will ini's 
betfire the Court , he is bound to produce all the evidence in his power 
directly hearing upon the charge It is his duty to call all vntnesses who 
can throw any light on the case whether they support the prosecubon 
theory or the defence theory — 1 P L T 161 , and the prosecutor shou' 
not refuse to call and examine- any witnesses for the prosecution Tnetey 
because his evidence may in some reflects be favourable to the defence-" 


Queen Emp v Durga 16 All 84 {P B ) 

But the prosecution is not bound to call or put into the witness box 


for cross examination, any witness whom he believes to be false or w 
evidence is unnecessary for the trial — Ramytl v Ktttg Emp . 2 I’®* 
(315). Emp V 49 Cal 277 , Muhammad Yunus v Emp 5° 

318, Q E V Durga 16 All 84, Emp v Balaram, 49 Cal 35® (5 
OE V SluMton. 14 All 521 0 E v BoB*A«»Kf». 15 All 6 Ew/- v 
S Cal 121 Katmt v Crown, 1916 P R xa , Doratsamt v Emp • 45 
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J 846 . or who will misrepresent facts or will misstate what has happened 
—9 C W N 438 Although the Court is entitled to draw an inference 
adverse to the prosecution oa the grrumd that independent eye vitaesses 
have not been called, still li the witnesses who have been called by theprose- 
cution are worthy of credit, the Conrt IS not entitled to disbelieie them 
simply because some persons who could ha^ e thrown light on the case 
have not been put before the Court by the prosecution It is of course 
not for the police or the Public Prosecutor to champion a particular theory 
and to sup'ress the evidence of a reliable witness simply because his 
testimony is inconsistent svith it, but if the police or Public Prosecutor is. 
of opinion that a witness is a false witness or is fikefy to give false testi- 
mony or that his evidence is unnecessary, be is justified in not sending up 
or producing that witness, and his absence at the tnal ought not to be a 
reason for disbelieving the other prosecution witnesses if they are other- 
wise worthy of credit — Jtamjitv King Emp , j Pat 309 (3x4, 313) 

All the witnesses sent up by the committing Magistrate must be exam- 
ined, and the Sessions Judge is not competent to pick and choose among 
them It IS the duty of the Court to examine all such mtnesses unless 
it has good and sufficient reason to believe that the witnesses came to the 
Court-house inth a pre determined intention of giving false evidence— 
13 All 6 14 Cal 245 7 All 904 2 Weir 378 In 14 All 321, however, 
it has been held that the prosecution is not bound to examine a mtness 
examined before the committing Magistrate except when the committing 
Magistrate has stated in his order of commitment that he has been influ- 
enced by that particular witness in ordering the committal No further 
duty IS imposed on the prosecution than that of having in attendance every 
witness examined before the committing hfagistrate so that the witness 
may be cross examined or not by the defence counsel as he chooses 

\Vhere there IS no ground for disbelieving the witnesses all the witnesses 
must be examined and the trial cannot be stopped and no final opinion 
as to the falsehood or insufficiency of the prosecution evidence ought 
to be arrived at, until all the witnesses have been examined Thus, where 
after the examination of some of the witnesses the Judge asked the jury 
whether they wished to hear any more evidence and they stated that 
they did not bebeve the evidence and wished to stop the case, and the 
Judge recorded a verdict of acquittal, it was held that the procedure was 
wrong AH the remaining witnesses ought to have been examined before 
any verdict was recorded — 20 Mad 445 

If some of the prosecution witnesses examined before the committing 
Magistrate are not examined before the Sessions Judge bj the Public 
Prosecutor, still the accused is entitled to have them put into the box for 
cross examination — Nagfndrav iviMg£Mp.37C \\ N 820 When 
public Prosecutor does not call a witness examined before the 
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Magistrate on the ground that he will not speak the truth he should 
explain to the Court that this is the reason and should tender him lor 
cross-examination In the absence o{ any such explanation or other 
reasonable grounds apparent on the face of the proceedings inferences 
unfavourable to the prosecution will be drawn from the non product on 
of the witness — 7 All 904 

The witnesses must be oreffy examined in Court before the juij it 
would be a faulty procedure to dispense with their examination and to 
read over to the jury the recorded statement of the evidence gi'cn ^7 
them at a previous heanng of the case If such a procedure is adopted 
the jury would have no opportunity of gauging the value of the testimony 
of each individual witness by his general demeanour A witness may 
show a suspiaous hesitancy m answenng certain questions put by the 
counsel for the prosecution or he may show an equally suspicious excess 
of *eal Both Judge and jury are undoubtedly influenced to a considers 
ble extent by the manner in which a witness gives his evidence m chiel 
and moreover the demeanour of a wilnesa during the examination m 
chief may be of the greatest help to the counsel for the defence in his cross 
examination All these advantages would be lest if a mere record of tl*® 
evidence is read over instead of examining the witness— v Croan 
4 Lah 38* (at p 386) And so in an English case Sir John Colendfe 
has made the foUoiving remarks on the impropriety of reading over at the 
retrial of a case the Judge s note of evidence given by the witnesses at 
the previous trial instead of examining them fully Those of their Rord 
ships who have been used on motions for new tnals to hear the Judges 
note of the evidence read probably know well by experience how diffi • 
cult it IS to sustain the attention or collect the value of particular parts 
when that evidence is long But this is not all The most careful 
note must often fail to convey the evidence fully in some of its most 1® 
poTtant elements those for which the open oral examination of the witness 
in the presence 0! the prisoner Judge and jury is so justly pnzed If 
cannot give the look or manner of the witness his hesitation his doubts 
his variations of language his confidence or precipitancy his calmness 
or consideration it cannot give the manner of the prisoner when that 
has been important upon the statement of anything of particular moment 
ft 13 in short fde rfeacC body of the cvitfence without its sptfct srimh 
IS supplied when given openly and orally by the ear and eye of those who 
receive it — Attorney General v Bertrand (*867) 36 L J P C C 51 ( 57 ) 

L R I P C 520 (535) 

The evidence must be taken i« the presence of the accused It «s an 
irregular procedure to examine witnesses in the absence of the accused 
and then to read over to the accused the evidence recorded in his absence 
the accused being allowed to cross examine the witnesses Such a p™ 
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cedure prejudices the accused m his cross-examination and defence — 

5 C P L R 33 

The prosecution must give posit» e evidence of the guilt of the accused, 
and cannot depend upon the wealmcss of his adversary s case The Court 
IS concerned not so much wth the truth or otherwise of the theory suggested 
by the accused as with the case for the prosecution The proof of the case 
against the prisoners must depend for its support not upon the absence 
or tt eakness of explanation on their part but upon the positive and affirm 
ativc evidence of their guilt that is given by the Crown — Mamfm v Emp , 
51 Cal 418 (425 426} 

IfitHisses MOl exarntned before the eommilltng Magistrate — The prose 
cution cannot demand as of right that any witness not examined in the 
preliminary inquiry should be called and examined at the trial But the 
Court if it considers necessary may call and examine him — 14 All 212 
But the mere fact that a witness has not been examined before a com 
mitting Magistrate is no ground lor refusing to take the evidence of such 
witness There is nothing m the Code which lestncts the examination 
at the trial only to the witnesses examined before the committing Magis- 
trate But the prosecutor should as a matter of justice and fairness 
to the accused state in his opening address the name of such witness— 
1SS9 P R 1 

394 Cross-examination —As a rule the cross examination of a 
intness should take place after bis examination in chief and cannot be 
postponed There is no provision of law which authorises the Judge to 
allow all tho prosecution witnesses to be examined at once and to permit 
the cross examination to be reserved to a subsequent date — 2 Weir 381 
But though the accused is not entitled to such postponement as of right 
still there is no reason why the Sessions Judge should refuse an application 
for such postponement where the application was a reasonable one undet 
the circumstances of the case — 41 Cal 299 

A Sessions Judge is not justified in stopping the cross examination 
and turning the ivitness out of Court because he is of opinion that the 
witness is not speaking the truth and no reliance can be placed on the 
deposition of a witness whose cross examination has been thus 
stopped— 1900 AWN 149 

Crass-examtnalion of a «>ifn«ss not examined in chief — The ordinary 
practice in properly constituted Courts is that where a witness for the 
prosecution is not examined by the Crown he is placed in the witness- 
box in order that the defence may have an opportunity of cross examining 

jmn 5 Cal 614 11 Bom L R 1162 15 W R 64 14 All 521 14 Ca 

2^3 But there Is no provision in the Code analogous to English pra 
entitling the prisoner, os a matter of nght, to have a witness for 
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secution who Is not called pvt loto the box for cross examination and 
the disallowing of it is no error m law — II C R 85 , it Cal 245 
14 All 521 

287 . The examination of the accused duly recorded by 
Eiamfaailon of ac ‘h” committing Magistrate shall 

eased before Magis* be tendered by the prosecutor and read 
trate to be eYid*nce , 

as evidence 

89s The examinafion of the accused — This section contemplates 
an examination of the accused although sec 209 does not make it im 
perative on the committing Magistrate to examine the accused — Ratan 
lall 100 The examination of the accused recorded by the Magistrate 
should be put in before the accused is called on to enter on bis defence 
a Weir 361 Cal G i? & C O p 23 

The whole of the examination should be read out — 4 M H C R App 

4 8 W R 38 9M L T 316 Where the prisoner had made two state 

meats before the Magistrate the one amounting to a confession of the 
guilt and the other to a dental thereof the tnal Court ought to consider 
both the statements and their relative credibility*— le B L R S 3 * 

All 78 

This section permits a previous statement of the accused to be read 
as a part of the case for the prosecution only so far as such statement 
refers to the offence for which the accused is being tried and not so far 
as It relates to a previous conviction The portion as to previous convic 
tion cannot be read out to the jury or assessors under sec 3x0 until they 
have given their verdict or opinion — Taka Ahxr v if £ 5 P L J 7 °® 

Where the accused was examined about a confession which was not 
admissible in evidence the questions and answers to them could not be said 
to be duly recorded as the questions were not such as were allowed by 
the law to be put and the answers to these questions were not admissible 
in evidence against the accused — 4 L B R 244 

Committing Magistrate — ^The phrase committing Magistrate m 
Secs 287 and 288 is merely a compendious way of referring to the Magis 
trate or Magistrates who held the preluninaiy inquiry on which the com 
mittal was made Where a subordinate Magistrate inquired into a case 
and discharged the accused and the Distnet Magistrate acting under 
sec 436 (now 437) committed the accused for tnal the examination re 
corded by the subordinate Magistrate would be the examination record 
ed by the committing Magistrate witbuithe meaning of this section— 3 * 
Mad 40 

The examination of the aocused before the committing Magistrate 
must be given m evidence at the tnal It is not optional with the prose* 
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cutloa to put in such statement or not 11 it is not tendered by the pro* 
secution the Judge IS bound to call font — 15 Mad 352 13 W R 63 

This section requires that the statements made by the accused before 
the comcuttiog Magistrate must be read out to the prisoners at the tnal, 
but it IS not necessary for the Judge to ask them specifically if they have 
any objection to the reception of these confessions — 14 W R 9 

288 The evidence of h witness duly recorded in the presence 
ETident! PTtn .1 accused imier Chapter XVIII may. 

Preioninary inquiry iti the discretion of the presiding Judge, 
admissible Witness is produced and examined, 

be treated as evidence m the case for all purposes subject to 
the /irorisions of the Indian Evidence Act, 1872 

89SA Change — The word recorded has been substituted for taken 
the words under Chapter XVIII have been substituted for the nords 
before the committing Magistrate and the italicised words at the end 
of the section have been newly added by section 78 of the Cr P C 
Amendment Act XMIt of 1923 The words under Chapter XVIII 
have been used in place of the committing Magistrate to cover the case of 
evidence recorded by a Magistrate other than the committing Magistrate 
undersec 2x9 —Ueporl 0} the SeUet Commutte oj 1916 Abdul Canlv 
Emp 33 Cal t8t 42 C L J 205 26Cr L J 1577 Besides there is 
no special procedure laid down in Ch XVIII for recording cvid ence and 
any evidence recorded by a Magistrate before co mitment whether 
recorded with a view to commitment or m the ordinary course of trial is 
eMdence recorded in the presence of the accused under Ch XMIl — 
Abdul Cant V Emp 53 Cal 181 43 C L J 205 26 Cr L J 1577 

AIR 1916 Cal 235 

896 Object and scop* of section — ^This section is intended to pro 
vide for the contingency that may arise when a witness who is produced 
before the Court of Session holds back information and evidence, and 
tells a different story from that which be gave before the Magistrate in 
the preliminary inquiry — 2 AH 646 

This section refers only to the evidence ol witnesses recorded under 
Chap XVIII Statements made by witnesses before a Police officer or 

to an investigating Magistrate are not contemplated by this section 31 

Mad 127 A statement made by a witness at a search does not come 
under this section— 36 Mad 159 A statement given by a witness before 
a monigar cannot be used under this section — Malaya v Emp 4 
L J 278 

Evidence 0/ approver —If an accomphcc to whom a conditio 
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has been tendered is examined as a tntaess in the trial his deposit on 
made before the comnutticg Magistrate may be used as evidence — 1S94 
P R 14, 21 All 175 15 Mad 352 It may be used as evidence against 

the accused even il it IS retracted at the Sessions trial — at All 175 
rehability of such statement is no doubt injuriously affected by the fact 
of its being retracted before the Sessions Court but it does not follow 
that It IS not entitled to any weight or credibihty— 8 SLR 203 

Duly taken in tke presence of accused — \ statement made in the 
absence of the accused cannot be treated as evidence against him under 
this section — 1904 P R 3 23 Cal 361 35 AH 260 So also inhere the 
accusca was merely allowed to be present but was not allowed to cross 
examine the witnesses before the committing Magistrate, tke evidence of 
such ivitoesses cannot be said to be duly taken and cannot be treated as 
evidence under this section — 21 Cal 642 Such exfarte statements by 
witnesses without the accused being allowed to rebut them by cross 
examination is not evidence at all under this section — Ibid 

897 Produced and examined —The evidence of witnesses giveB 
before the committing Magistrate may be used as evidence if the intnesses 
have been produced and examined at the Inal a statement made before 
the committing ^lagistrate by a person who has since disappeared is m 
admissible m evidence because the wntness is not produced and 
before the Sessions Judge — 16 M L R 30 Mere producing of the wit 
nesses 18 not sufficient they must be examined— 1913 M W N 544 
examined by the prosecution and not merely tendered for cross examination 
by the accused mthout being examined in*chief — 9 Mad 83 
over the deposition given before the committing Magistrate m*y 
treated as evidence after the witnesses are examined at the tnsl The 
Sessions Judge is not justified in convicting the pnsoner solely upon the 
evidence of the witnesses given before the committing Magistrate without 
examming them afresh — 34 W R ii 1883 P R 23 This section does 
not allow the use of the deposition as a substitute for examination at the 
trial This section is not an exceplion to sec 286 it does not dispense 
with the examination of the witnesses directed by sec 286—9 
i \V R 14 Without examuung the witness it is improper to read hn 
deposition given before the ^lagistrate and to ask him if it is true 
a procedure amounts to putting a leadmg question to the witness and 1 
IS an implied intimation that the same story Is expected from him again 
— 6 C P L R 33 Further the statements made by a witness before 
the committing Magistrate should not be read out to the witness in * 
tnal before the defence has had an opportumty of cross examimc? bun 
—3 Lah 144 

Moreover the deposition of Ibe witness before the committing 
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Magistrate can be used as c\ndencc if the witness Is examined at the trial 
a mlness W here the intness [before the committing Magistrate 
being found concerned in the offence was committed to take his tnal 
along mth the accused m the case his deposition in the Magistrate s 
Court could not be treated as evidence against the accused under this 
section be not being a unhicrs m the trial — 1883 P R 23 

898 Use at the trial of the deposition before the Magistrate ~Where 
a deposition of a Viitncss gi\cn before the committing Magistrate is ten 
dered m evidence at the Sessions tnal the Sessions Judge should then 
and there determine the question of its admissibility and record his 
reasons for its admission as evndence — i Bom L R 156 

Where the witnesses made certain statements implicating the accused 
before the committing Magistrate but at the tnal before the Sessions Judge 
they resiled from those statements and told an altogether different story 
held that the statements made before the committing Magistrate were not 
merely relevant for the purpose of contradicting or negativing the state 
menta made before the Court of Session under sec 153 Evidence Act 
but that under sec a88 could also be treated as evidence m the case 
» f as iubitantive evtdtnce of all the facts therein deposed to — 46 Bom 
97 Amr Zaman v Cretin 6 Lah 199 26 P L R 361 26 Cr L J 
1243 Abdul Gam V Emp 53 Cal t8i 42 C L J 205 26 Cr L J 
1377 rii»i V Ltnp 47 All 276 26Cr L J 450 Rahhav Emp 6 Lah 
171 26 P L R 304 A certain witness made a statement before the 
committing Magistrate but resiled from that statement before the Sessions 
Judge whereupon hts statement made before the committing Magistrate 
was put in evidence under sec 288 andinorderto corroborate th s state 
ment a statement made by that witness before the Police v as proved and 
put in evidence Il^d that the statement made before the committing 
Magistrate was testimony within the meaning of sec 157 of the Evidence 
Act and therefore the pnot statement made before the Pol cc Was aif 
missible m evidence to corroborate the statement made before the u-u 
mitting Magistrate — Mom Chand v Crmtn 5 Lah 324 (328) Qj 3^ 

J 1201 Where a Sessions Judge bemg of opinion that certain jirinr 
cution witnesses had been gained over by the accused allied iln 
depositions given before the comnuiling Magistrate to be received in 

evidence that this section enabled the Court to treat tuch d'^^.ition* 

as substantive evidence in the case at the tnal where for perpo-^ of juit 
the adoption of such a course was found necessary by th» Judg/* Such 
evidence may be used as much in favour of the defence as of tl c r c- 
cution and the Court is not restricted m penmtting tl ^ produciion d 
the evidence before the committing Magistrate to v^c it sold for 

purpose of contradicting the witnesses at the Ses»oos tnaJ 2^ ' 

414 2 Pat 517 Depositions of witnesses taken before the co*=» 
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Magistrate, aod subsequently retracted belore the Sessions Judge, roay. 
in the discretion of the Judge, be admitted in evidence at the tnal in the 
Sessions Court and when so admitted, they are on the same footing as 
any other evidence on the record — *8 All 683 , 5 Lah 324 (32S) 25 Cr 
L J 1201 , 45 Mad 766 The evidence recorded by the conmntting 
Magistrate, if admitted, may be considered by the jury or by the Judge, 
as part of the material or as substantive evidence upon which the lerdict 
or the finding is to be based — 1887 P R 51 . Ahdiil Ga»t v Cmp , 4* 
C L>J 20j Fa:aruddinv Et>tp,^2C L J m 26Cf I- J 1553 '^”’? 
V Baiappa, 27 Bom L R 113 It is a matter for the discretion oi the 
Judge whether such evidence should be used in the interests of justice 
In many cases it would be extremely dangerous to rely upon such e'i<3rnce 
where the witnesses have proved themsclics in the Sessions Couit al 
together unworthj of credit — Gansa Oraon v Amg Ewptror, t Pat ji? 
A Court of Session may admit jo evidence the statements made by wit- 
nesses before the committing Magistrate, when such evidence is to a certain 
extent corroborated by independent testimony before itself If there » 
no such corroborative evidence it is not proper to base a conviction solely 
upon the deposition made before the Wagistratc— 21 AH tJ* JHrWi v 
Crown, igry P R 37 , Ratanlal 894 Where a witness was not 
in the Sessions Court with regard to the particular stateioents made by 
him before the comniitting Magistrate and he did not repeat these stale 
ments before the Sessions Court, it was held that the Sessions Judge could 
not properly admit such statements in evidence under this section as they 
were not corroborated-— 4 C W N 49 A conviction cannot be based 
upon statements of wilncssei made before the committing Magistral®’ 
when they afterwards came forward before the Sessions Jud^e and gave 
only circumstantial evidence insufficient to connect the accused with the 
commissiOD of the enme— GAana'afo V Crowu. 19I5 P W R 15 

A statement made by a witness before a committing Magistrate aod 
subsequently repudiated by him before the Sessions Court, is adim^’hl® 
in the Court merely for the purpose of contradicting the witne's 
the substance of such repudiated statement should not be used by the 
prosecution as substantial evidence of the allegations unless it is conobor 
ated in some material particulars by independent evidence — sr IV R 49' 
32 All 445 27 Cal 295, loC W N ccxIiUt 2i AJl m. Ratanlal 966. 

Ma/H Ckandv Croo'n, 3 Lah 324(328), i2 Mad 123 3Weir374 375 ^ 
cooviction based solely on evidence given by the witnesses before the com 
mitting Magistrate and retracted by them at the tnal is unsustainable 
— Sher Dll v Crown igig P R ty If it were permissible to connet 
an accused person relpng solely upon the evidence given by a witness 
before the committing Magistrate the logical consequence would be that 
the taking of evidence before the Sessions Court might be altogether dis- 
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pensed vnth — 21 ^\ R 49 Ewdence given before a committing Maps 
trate cannot be effectually utilised in support of a conviction unless it 
IS shown bj other corroborative evidence that the evidence given before 
the Committing Mapstrate should be preferred to and substituted for 
the evidence given at the Inal — A E v /eJraf TtU 3 Pat 781 (794) 

C P L T 53 26 Cr L J 270 C E V Jadub Das 27 Cal 295 

In a case in which there v\as a fight between the villagers of two 
neighbouring villages and there was a complaint of offences under secs 
* 4 ® 324 and 326 I P C the prosecution witnesses spoke to the fight 
alleged and also identified the assailants before the committing Magistrate 
In the Sessions Court the witnesses gave a general account of the fight 
but as regards the identification of the particular assailants each witness 
professed his inability to make any such identification The Sessions 
Judge found that in order to save one another the members of each party 
bad agreed not to identify their assailants in the Sessions Court and that 
the witnesses retracted that portion of their evidence before the commit 
ting Magistrate in pursuance of a concerned conspiracy to defeat the ends 
of justice The Sessions Judge accordingly relied upon the statements 
made before the committing Mapstrate under sec 288 Cr P Code and 
believing those statements m preference to the statements made before 
the Sessions Court convicted the accused Hfid that under this section 
the Sessions Judge was in the circumstances of the case perfectly justi 
fled in admitting the statements as evidence m the trial — Ptda Somadu 
V Appxgadu 45 M L J 602 

A Sessions Judge does not show a proper discretion m allowing a 
statement made before the committing Magistrate by a witness to be used 
as evidence under this section when the witness repudiates it at the Sessions 
and attributes it to improper infioencc in the course of the investigation 

and when the circumstmces arc such that the Judge cannot rely on it 

7C M N 345 M here a witness who m the Sessions trial replies from 
his deposition pven before the Magistrate states that the latter deposition 
was made under the influence of the Police the Judge should exercise a 
proper discretion in making some inquiry by examining th Inspector cf 
Police regarding the restraint and pressure put upon the witness before 
admittmgsuchstatemcnt as evidence — 4C \V A 49 

899 Subject to the provisions of the Evidence Act It is diffi 

cult to understand exactly what the amendment of the section inten 
ded to effect but there were certain difbcultics felt by the Courts with 
regard to how far the evidence taken before a Magistrate should be relied 
upon But these words should not be interpreted to mean that evidence 
duly taken before a Magistrate can only be utilized at a tnal in a case 
•where the Tvidence Act specilicallv authorises its use Such a const 
tion IS erroneous because there arc only certain sections in the Evide* 
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Act (secs 3« 33 145 155, 157) which can in any way be regarded as e\en 

remotely dealing wth this subject but none have any direct beanflg 
There is indeed m the Evidence Act nothing at all winch permits or speci 
£ically provides for the use of cvideilc# talcen before a Magistrate as ev 
dencc at a trial Nor should those words be construed to ineao that 
sec 288 can be utilised in all cases except those in which the Ewdeace Act 
directly prohibits such use because there is no such prohibition in fJie 
Evidence Act at all \Vhat is really meant by the amendment is that 
evidence duly taken before a Magistrate can be used for all purposes «n 2 
trial Court so long as the evidence is evidence svithin the meaning of the 
Evidence Act or, in other words Magisterial depositions can be 
in a trial Court as of evidential value only if the matter contained therein 
13 according to the rules of evidence laid down m the Evidence Act 0 
evidential value For instance if mere hearsay evidence «as contained m 
a Magisterial deposition u would not simply because it was so contained 

be capable of being utilized by a Sessions Judge as of evidential 2t 
the trial The amendment may also probably mean that the evidence 
taken before a Magistrate can only be used at the tnal subject to the 
procedure laid down in the Evidence Act — Jftng Emp v Jrkal Tib 3 
Pat 781 (788 700) 6 P L T 53 abCr L J *70 

The words for all purposes subject to the previsions of the Evident* 
Act' do not mean that the evidence given before the committuig Mag** 
trafe can be used 10 the Court of Session only for the purpose of rorto^ 
bnration and contradiction in accordance with sections ijS ®ud 157 
the Evidence Act Such evidence may be acted upon by the Session 
Court precisely £ts if that evidence has been deposed to before the Sesao 
Judge The words merely mean that the law of evidence enacted m 
Evidence Act must be complied with For instance evidence '• 
had been ivrongly admitted by the committing Magistrate m 
of the provisions of the Evidence Act cannot be transferred to the 
of the Sessions Judge and used at the trial The amendment is 
introduced for the purpose of removing any doubt as to the right of f 
Court to treat the evidence given before the committing Magistral® ^ 
substantive evidence m the tnal, when such evidence has in the discfc 1 ^ 
of the trial Court been properly brought on that Court s record— 
Zaman v Crown 6 Lah igg 26 P L R 361 26 Cf E J 1*45 
R 1925 Eah 45? Abdul Gam v Emp S3 ^ 

AIR 1920 Cal S33 Etnp v Dasetppa 27 Bom L R 113 ^ 

J 703 jj 

900 Practice and procedure — The counsel for the pnsoner 
not entitled to refer to the deposition for the purpose of contradict S 
the witness without having drawn the attention of the witness to 
alleged contradiction in his deposition, and without having given him 
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an opr>orttin»tj of explaining it — 31 Cal 142 Lachtnt Lai v A JT 3 
P L T 3 * 3 ^ Before a Judge can use as evidence tbc deposition given 
before the Magistrate he is bounl to let I is intention or the possibility 
that he miv do $0 be Lnovi-n to the accused and the prosecution in order 
to afford the accused and the prosecution an opportunity for testing such 
statement b> cross examination or otherwise dealing nth such state 
ment as part of the case uhich may be taken info consideration by the 
Judge Othermse it is impossible for the prosecution or the defence to 
deal with the matters iihieh may mnnence the Judge s mind in coming 
to a decision — i8£6A M N 256 

It IS improper for the Judge trjiijg a case to take a mtnesss dcposi 
tioa boiil} from the committing Magistrate s record and to treat it as 
evidence before the Court itself— 7 All 80 21 All ixi The Judge is 

bound to put to the mtnesses whom he proposes to contradict by their 
previous statements the svhole or such portion of their depositions as 
he intends to rely upon so as to afford them an opportunity of explain 
log their meaning or denying that they had made any such statements 
and so forth — 7 All SG-* 

^^’he^ a counsel or pleader cross examines a witness with reference 
to a previous deposition the parts thereof to which the cross examination 
IS directed should be set out m the Judges minute of the proceedings 
the depositions must also be numbered and translated in the minute of 
the proceedings — Ratanlal 343 

Power of H gh Court — Where m an appeal the High Court was 
of opinion that the statements made before the committing Magistrate 
by certain witnesses who were also examined before the Sessions Judge 
should have been brought upon the record by the exercise of the powers 
conferred by section 288 it directed the Sessions Judge to take proceed 
mgs for the purpose after giving notice to the accused persons that it 
was proposed to use those statements against them— 19 A L J 9^7 

889 (1) When the examination of the wtnesses for the 

Procedure after ex prosecution and the examination (if any) 
°prosrcu **'' accused are concluded the accused 
tion shall be asked whether he means to adduo 

evidence 

(2) If he says that he does not, the prosecutor may sum 
up his case , and if the Court considers that there is no r-videcce 
that the accused committed the offence it may th'm, in a csrf 
tried with the aid of assessors re ord a finding or in a cas/* tr- 
by a jury, direct the jury to return a verdict, of rot gudtv. 
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(3) If the accused, or any one of several accused sa>’s that 
he means to adduce evidence and the Court considers that there 
IS no evidence that the accused committed the offence, the Court 
may then in a case tned with the aid of assessors record a find 
ing, or in a case tned by a jury, direct the jury to return a 
verdict, of not guilty 

(4) If the accused, or any one of sev eral accused, says that 
he means to adduce evidence, and the Court considers that there 
IS evidence that he committed the offence, or if, on his sajacg 
that he does not mean to adduce evidence, the prosecutor sums 
up his case and the Court considers that there is evidence that 
the accused comnutted the offence, the Court shall call on the 
accused to enter on his defence 

901 Examination of the accused —The words it show that 
it 13 optional avith the Judge to examine the accused The oHiJssioa te 
examine the accused is a mere irregulanty which does not aitiate the 
tnal— 37 Mad 238 9C L J 55 But see notes under see 34 "' 

Sum up —The prosecution has a right to sum up under subsection 
(a) when all the accused say that they do not mean to oddoce evidence — 
tS Bora 3C4 

902 No evidence — Subsection (a) or (3) applies only vhe« there 
IS no evidence and would not cover cases where the Court considers 
the charge is itself improper — 13 All 551 

When there is no evidence the jury should be directed to find a ^ erd c 
of not guilty and it is 'vrong to leave it to the jury to say whether e 
accused is guilty or not guilty — 7 W R 39 VVTien there is no endence 
which can if belie\ ed amount to proof the case should not be put 
the jury at all as a verdict of guilty if the jury returns such a verd e 
cannot under such circumstances be sustained — 16 V\ R 19 

The words no evidence do not mean no satisfactory trusiwoit 
or conclusive evidence If the Court is satisfied that there is not upo” 
the record any evidence which cvenifit were perfectly true wouldainou 
to legal proof of the offence charged against the accused then the 
has power without consulting the assessors to record a finding 0^ 
gniUy but the Sessions Judge has no such power merely because he cos^ 
siders the evidence untrustuorlhy of uHsalisfaclory or vieoncli*snt 
is not the intention of the Legislature that the assessors or the jury sbon 
give their opinion or verdict in those cases only where the Judge is 
clined to believe the evidence for the prosecution — 10 All 414 
414 If there is any evidence relevant to the charge prepared the accuse 
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must be called upon to enter upon his defence, and the trial should be 
completely gone through even though the Sessions Judge may consider 
such evidence unworthy of belief — 2 Weir 382 9 C P L R 24 The 
case can be withdrawn from the jury only on the ground that there is no 
rvidence at all and not on the ground that the Judge <fij6e/i«eif the evi 
dencc for the prosecution on the strength of the medical evidence— 16 
W R 20 

The accused must be acquitted under this section if there is no evidence 
on the frosecution side and he cannot be convicted on the evidence given 
against him by the witness called by the co accused in his defence — 5 M 
L T 75 

When a judgment of acquittal is recorded under this section the 
opinions of the assessors need not he recorded — 7B H C R 82 

Piniiitg of not proven — ^The Code does not provide for a finding 
of not proven The proper course is to record a finding of not guilty* 
—2 Weir 381 

903 Defence —A criminal case ought not to the adjudged on tser*- 
probabilities The burden of proof is always on the Crown and not to 
any e'ctent on the accused and unless the evidence is of such a nature 
as to enable the Court to judge rather than conjecture the accused iLju u 
not be called upon to make hvs defence— Ratanlal 77a Ratanlal 77^ 

It IS not a mere (otmality hut an essential part of the cnmiutil 
to call upon the accused to enter on his defence snd omi«sloD to Cio «• 

IS not a mere irregularity curable by Sec S37— *3 Cal 252 Jo /»»*,♦, 

V Cmp 16 A L J 41 however the omission to call upon the ^ 
to enter on hts defence was held to be a mere irregularity curr-d j/- ^ 
537 unless the accused was prejudiced thereby 
The accused shall be called upon to adduce 
cution witnesses arc examined lor it is only wh 
been produced that be can be called on to en' 

IS extremely irregular to examine the defence wi 
of the prosecution evidence but the conviction ’ 
irregularity has not prejudiced the accused — 4 ' 

If the accused has not his witnesses prcsci 
pone the case— 23 W R 58 

290 The accused or his pleader ma; 

stating the facts or Ui 
to rely, and maVa*-^ - 
thinks necessary on the evidence for tV s 
then examine his witnesses (if any) zi-' 
anunaUon and re-exammation (if air) ju" 
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904 Examination of defence witness — ^The accused is at Lberty 
to meet the case m any way be likes He can as to the whole or anypart 
of the case against him rely on the witnesses for the prosecution or laay 
call fresh evidence himself jTo adverse inference will be drawn against 
him if he does not produce or examine any witnesses — 8 Cal 121 10 

Cal 140 31 C W N rr52 (per Huda J) But where a ^rima/fin# ws® 
of Circumstances making out or tending to support the charge against 
the accused is established and he withholds evidence in disproof or ex 
planation available to him and not accessible to the prosecution, an 
inference unfavourable to the accused may legitimately be drawn— 

^/«v K E 21 C W N 1152 (per Tcunon J ) 

When the accused are being tried separately each would be a com 
peteat witness at the trial of the other — 23 Bom 213 16 Bom 661 

The burden lies on the prosecution to prove beyond all reasonable 
doubt that the offence was committed by the accused If the prosecntlon 
cannot prove the guilt of the accused beyond all doubt the accused » 
under no obligation to explain bow the offence was committed or who 
committed the offence or by what means — Batanlal 686 \\’hen there is 
no pnma faete evidence suflicient to convict the accused he is net under 
any obligation to explain to the Court bis movements at the time of the 
offence — 10 Cal 970 

The record is not complete unless it shows the nature of the defence 
set up If the accused makes any statement it must be recorded If 
makes no statement or refuses to answer when called upon to enter upon 
hts defence a note should be made accordingly and when there is nothing 
to show the nature of the defence a note of the address to the Court {d 
any) should be recorded — 15 W R 16 

90s Cross examination — ^An accused person must be allowed to 
cross examine the witnesses called by another co accused for his defence 
if the case of the latter is adveree to that of the former— 2 1 Cal 401 
the accused cannot cross examine his own witness Thus where a pros® 
cution witness was examined before the committing Ifagistrate but was 
not called in the Sessions Court and thcreupoa the counsel for the defence 
examined him he would he treated a# a witness for the defence and the 
delence counsel was not entitled to cross examine him unless it appear 
ed that the witness was suppressing the truth or was lying or refusing to 
give information — 20 All 155 


291 The accused shall be allowed to examine any 


Right of accused as 
to examination and 
summoning of wit 
nesses 


not previously named by him, if such witness 
IS in attendance , but he shall not, 
as provided m Sections 211 and zjr. ^ 
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entitled of nght to have any witness summoned, other than the 
ivitnesses named in the hst delivered to the Magistrate by whom 
he was committed for trial 

906 Summoning witnesses —The accused is entitled as a matter 
of nght to secure the attendance of all witnesses named in tJe list deli 
\ ered to the Magistrate — 2W II 6 3 W R 36 15 W R 34 23 W R 
56 and a conviction without summoning and examining the defence 
witnesses is liable to be set aside — la W R 22 47 Cal 758 

If some of the witnesses whose names have been entered in the hst 
given to the committing Magistrate (under sec 211) fail to appear in the 
Sessions Court the Judge ought to summon them and he cannot refuse 
to do so on the ground that the application for summons has been made 
at a late stage of the trial (ci; at a time when the examination of the 
other defence witnesses has been ended and the case is ready for nrgu 
raents)— 47Ca1 73S 

The accused person cannot however require the Sessions Judge as 
of right to samnivi anJ eximinc witnesses other than those named tn the 
;jj;_3 W R 29 And the Judges refusal to grant on adjournment to 
summon a witness not named m the list is not illegal — Naur Singh v 
Emp 7 Lah L J 4'8 26 P L R 767 But the Sessions Judge has an 
inhTcat power if he thinks proper to exercise it to summon those wit 
nesses — 8 All 668 

A Sessions Judge should not refuse to enforce the attendance of cer 
tain witnesses for the defence on the ground that there is ample evidence 
oa the record about the matter it is for the accused person and not lor the 
Judge to say what amount of evidence it would be proper to place before 
the jury in order to establish the case for the defence — 7C W N 188 

p,o«cutof, right ol 232 The proseeiiter shall be enUt'ed 
reply to reply, 

(fi) 1/ the accused or any of the accused adduces anv oral 
evidence , 


(6) ictlh the permission of the Court on a point of law or 
(c) with the permission of the Court when any document which 
does not need to be proied ts produced by <7«t accused per 
son after he enters on hts defence 
Prouded that ui the case referred to in clause (c) the reply 


shall »n/fss the Court otherwise permits, be restricted (0 commenj 
on the document so produced ^ 

Cr 48 
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Change —This section has been ledraftefl by section 79 of the Cr P 
C Aiaendracnt Act XVIII of 1923 Pnor to this amendment the section 
stood as follows — 

292 If the accused or any of the accused adduces any evidence 
the prosecutor shall be entitled to reply 

Clauses (a) and (fc) have been drafted by the Joint Committee 
and clause (c) has been added during the debate in the Assembly on the 
motion of Mr Snnivasa Nao See the Legislattvs Assttnbly Vibilfs 
February 7 1923 page 2011 

907 Object and scope of section — ^The object of the law m this 
section IS to let each side have an opportunity of commenting on the 
evidence of the other and not to give an additional advantage to the pro 
secution Therefore where the defence counsel first said that he meant 
to adduce evidence but afterwards informed the Court that he d d not 
mean to call evidence the Judge should not allow the right of reply-"*® 
Cal 140 This section makes the right of reply dependent upon the faet 
of evidence having been acttiaUy iddoced— 30 Bom 42J ii Bom L R 
177 Under the Code of tSfl? the prosecutor had a nght of reply **** 
accused stated that he meant to adduce evidence uhetber be 1 d or 
did not actually adduce evidence 

908 What amounts to adducing evidence —The putting m of 
depositions of certain prosecution witnesses made before the comnutt ng 
Magistrate and of the statements of the accused made under see 

to a Police constable forming pari of the record sent up by the Magistrate 
cannot be said to be adducing evidence by the accused within the mean ng 
of this section The tender of them as evidence by the accused i* merely 
an application to the Judge for the exercise of the discretion vested m 
him by sec 288 — 31 Cal 1050 

The prosecution shall be entitled to reply if the documentary evidence 
for the defence is adduced after the case for the prosecution is closed 
43 Cal 426 See clause (c) of the section Therefore where dunng tbe 
cross examination of the prosecution witnesses and before entering npen 
defence the accused puts in some documentary evidence it does not giie 
a nght of reply to the Crown because so long as the case is in the ban s 
of the prosecution the putting m of documents cannot be said to 
the prosecution by surpnse and this 13 the correct test for detenniD'^S 
whether the prosecution should have the nght of reply — to C V 
cclxvii 14 Cal 245 17 Cal 930 43 Cal 426 10 Cal i®24 

436 7 L B R 84 Confra— 14 AU 212 ti Mad 339 i" 

Bom 42t 4L B R 5andiS L R 91 where it has been held that tM 

prosecution is entitled to a nght of reply even if any documentary 
dence is put in by the defence before the close of the evidence for the p"®' 
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cution {e g if any document is produced by the defence during the cross 
examination of prosecution sntnesses] This view is no longer correct 
by reason of clause (c) newly added in the section 

If while the case for the prosecution is going on the defence in his 
cross examination utilises a witness for the prosecution to his own ad 
santage or puts in a lot of documentary matter through such witness 
it cannot deprive him of his ngbi to the last word becaues it does not 
amount to adducing evidence for the defence — ii Bom L R 177 

909 Reply — Reply means reply generally to the whole case Esen 
if one of the accused calls witnesses and the others do not the prosecn 
tion IS entitled to reply not merely on the evidence adduced by one of the 
accused but generally on the whole case It is not the intention of this 
section that the prosecution is to sum up as to such of the accused as do 
not call cvideace and to reply only on the evidence adduced by the other 
—18 Bom 364 

293 (i) \Vhenever the Court thinks that the jury or 

assessors should view the place in which 
a^'eMors^ the offence charged is alleged to have 

been committed or any other place in which 
any other transaction material to the trial is alleged to have oc- 
curred the Court shall make an order to that effect and the jury 
or assessors shall be conducted m a body under the care of an 
officer of the Court to sucli place which shall be shown to them 
by a person appointed by the Court 

( 2 ) Such officer shall not except with the permission of 
the Court suffer any other person to speak to or hold any com- 
mumcation ivith any of the )ury or assessors and unless tli<“ 
Court othenvisc directs they shall when the view is firusL'-^, 
be immediately conducted back into Court 

This section speaks of the view of the iveus >« quo by jurtrs t f 
sors whereas section 53gB relates to the view of the place bv ^ w'ft »-•* 
Magistrates 

ExamiHohoM of titlness not permtiled — The asvwr^ ^ 

the scene of the alleged offence and cannot exatr »•» ^ ^ 

the spot because by subsection (a) the officer 
assessors to the spot cannot suffer any other 
R 39 
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fW If a juror or assessor is personally acquainted vnfh 
any* refcxanf fact, it is bis duty to inform 

upon he may be swojv, exsmwea, cross* 
c-vamincd and Tc-c\ammed in the snme manner as any other 
m'tncss 


£95 II a tn’al is adjourned, the jury or assessors shall attend 
at the ad/oumed sitting, and at eveiy 


Jof/ or asJMJort, 
attend '* *■" 


of the Inal. 


L«*k»n« up jury 


pio. When tnal should be adjourned — A Judge js bound to adjourn 
a case In which a TOtness summoned for the defence is absent especially 
it he « n inatenal wtness and the case cannot be satisfactonly decided 
in hn absence— 15 'V R 34 , 18 W R 20 , 23 W R 38 But under 
auch circumstances the Judge wll not be justified in discharging the jury 
in Ihe midst of a trial and adjourn the case to the np^f Se«»ion‘— 4 Eom 

L R W9. 

SdG The High Court may, from time to time, make rules 
as to keeping the jury together dimng 
a tnal before such Court lasting for more 
than one day ; and subject to such rules the presiding Judge 
may order whether and in what manner the jurors shall be kept 
together under the charge of an officer of the Court, or whether 
they shall be alIo^\ed to return to their respective homes. 

In every case involving the punishment of death or of transportation 
for life in which the trial lasts for more than one day. the jnry should be 
lept together dunng the trial bj the Sheriff or Deputy Shenff or such 
other officer as the presiding Judge may appoint for that purpose . and 
in every other case in which the tnal shall last for more than one day. 
it shall be m the discretion of the presiding Judge whether the jur) shall 
be tept together in manner aforesaid or shall be allowed (0 return to their 
respective homes— Bowbay Gazelle, 1875. Part I, p. 653. 

j ?. — Conclusion of Trial in Cases fried by Jury. 

297 In cases tried by jury, when the case for the defence 
and the prosecutor's reply (if any) are 
Charge to jury. concluded, the Court shall proceed to 
‘barge the jury, summing up the evidence for the prosecution 
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and defence, and laying down the law by which the jury are to 
be guided- 

911. When the case.........are conclvided —This section specially 

enacts that the Judge shall only charge the jury when the case for the 
defence and the prosecutor's reply are concluded, 1 e after all the evi- 
dence has been taken on both sides, and the counsel of both parties have 
finished addressing the jury A Judge who charges the jury and takes 
verdict as regards some only of the accused and afterwards hears argu- 
ments and takes \cfdict as regards the remaining accused, will be acting 
irregularly and contrary to the provision of this section — 36 Mad 583 
After the witnesses for the prosecution and a certain number of witnesses 
for the defence had been examined, the foreman of the jury asked if the 
defence could not cut doivn the number of witnesses they had summoned . 
the defence thereupon agreed to dispense with all further witnesses save 
one The Judge taking the foreman's intervention as an indication that 
the jury had decided to acquit, proceeded to charge the jury upon the case 
as it stood The jury however found the accused guilty, whereupon the 
Judge ordered the remaining witnesses for the defence to be examined 
and alter this was done he again addressed the jury and then the jury again 
gave theu verdict Meld that the procedure was entirely illegal, because 
all the evidence on both sides must be concluded before the case could be 
submitted to the jury Both the verdicts were therefore null and void— > 
Lymt V Croun, 4 Lah 382 

The procedure adopted by the Judge in requiring the jury to give a 
finding on one of two questions of fact constituting the proof m the case, 
before he concluded his charge with reference to the other question of fact, 
was irregular, if not illegal, and was certainly Calculated to embarass the 
jury in arriving at a proper verdict as to the character of the offence, if 
any proved — 2 Weir 499 

91a Chargeto jury — ^Tbe forxn and conUats of a charge vary with 
the circumstances of individual cases, with the nature of the evidence the 
Judge IS to deal with, and the mode in which the case for the prosecution 
and the case for the defence are conducted Generally speaking, it is 
usual to begin a charge by setting out the offeucc nr offences which the 
prisoner is charged with having committed, and explaining the law relatmg 
to those offences Then the case for the prosecution and the case for the 
defence may be referred to, and such comments made on the evidence 
adduced by the other side as the Sessions Judge maj think it desirable or 
useful to make to the jury Care should be taken to place the defence set 
up fauly before the jury and to ensure that the jury appreciate the issue 
or issues which they have to try The charge should include the usu 
warning as to the duty of the jury to the prosecution on the one hand 
to the prisoner on the other — AJtrttddt v h C , 23 C \% N 833 
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In addressing the jury the Judge should endeavour to speak m a 
manner simple and direct The charge must not be involved nor should 
the language be extravagant — ii Cr L J 538 (Cal ) He should not use 
expressions assuming the guilt o£ the accused nor should he use slang 
and colloquial phrases and the interrogative method in charging the juiy 

' — 45 Cal 557 In charging the jury it is the duty of the Judge to give a 
narrative and history of the case to the jury and to place the evidence and 
facts m a clear manner before them so as to enable them to grasp the 
details and come to a Tight decision — 6 Bom L B 31 

If a charge is to be delivered in Bengali and the Sessions Judge is 
not sufficiently acquainted with that language to prepare the charge 
in Bengali it is open to him to obtain such assistance as he requires from 
the officers of his Court But it is not desirable that he should resort to 
the services of the Public Prosecutor for this purpose — A/truddx \ K E 
33 C W N 833 

913 Summirg up of evidence — ^The object of a summing up is to 
enable the Judge to place before the jury tbe facts and circumstances 
of the case both for and against tbe prosecution so as to help them in 
arriving at a right decision upon tbe points which anse for their consider 
ation— AAyiruddtH v Emp 42 C L J 504 27 Cr L J 366 Where 
the provisions of this section are neglected and the Judge does not sun 
up at all the conviction will be set aside and a new trial ordered— 9 ® 

31 23 Cal 232 The summing up contemplated by this section cannot 
mean any statement of the evidence which a Judge may mbs capnee 
think proper to make to the jury but a proper summing up containing a 
full and distinct statement of the evidence 00 both sides, with such adnee 
as to the legal bearing of the evidence and the weight which properly 
attaches to the several parts of it as a sound judicial discretion »ould 
suggest The Judge in a proper summing up must formulate and specify 
simple issues for consideration and collate the evidence pro and con bearing 
upon the issues in order to assist the jury to arrive at tbe correct decision 
thereon Merely summarising the evidence examination in chief cross ex 
amination and re examination of tbe different witnesses who have deposed 
at the trial and putting before the jury all that has been said by the wit 
nesses or by the lawyers appeanng on the two sides and huddling together 
important facts as well as trivial pomts without any attempt at discnnu 
nation is not a proper summing up Such a summing up instead of aid ng 
the jury only confuses them — Jessarat v Exnp 29 C W N 526 26 
Cr L J J009 AIR 1925 Cal 729 It is the duty of the Judge to state 
to the jury what are the pnncipal pmats in the evidence and hovv they bear 
for or against the prisoner m short to render the jury every assistance 
in his power towards coming to tbe nght conclusion— 6 \\ R 72 
furors ordinarily are not men who arc used to weighing the evidence and 
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It ts therefore necessary that all help should be gi\en to them in the light 
of the obsenations made by the learned Judges in the deaded cases — 
Abdul Cam v K £ . 53 Cal j8i 42 C L J 205 He should state the 
esndence fro and con 'nth a running commentary as to its agreement and 
disagreement mth the other facts of the case — 1 W R 25 , 25 W R 54. 
\S'here a fair and proper statement of the evidence has not been placed 
before the jury, the High Court will set aside the conviction — 13 C W N. 
754 Where the Judge did not sum up the evidence at all but simply 
charged the jury with these words — It is for you to say from the evidence 
you ha\e heard whether jou consider the accused guilty or not," it was 
held that the charge was wholly insufficient, and a letnal was ordered 
in the case — 1902 AWN zoi Where the Judge did not sum up the 
evidence to the jury, but only treated it generally and called it a very 
poor evidence which standing alone amounted to nothing, it was held 
that the charge to the jury was defective — 23 Bom 316 But it is not 
necessary for the Judge, m bis charge to the jury, to go into the minutest 
details in the evidence — 40 Cal 367 

In sumnung up the case, the Judge must place before the jury all 
facts of pnme importance 10 favour of the accused-'6 Bom L R 31, 
He cannot omit any matters of prime importance, especially li they favour 
the accused merely because they have been elaborately discussed by the 
Advocate-'37 Bom 644,3 s L R 102, 40 Bom 220 So also, he cannot 
omit to draw the attention of the jury to what appears to be a possible 
answer tothe charge against the accused, notwithstanding that it has escap* 
ed the counsel of the accused — 19C WN 633 Thissectionmakesitimpera* 
tive on a Sessions Judge to place m his summing up to the jury evidence 
both for the prosecution and the defence The fact that the pleaders for 
the accused thought it unnecessary to place much reliance upon the defence 
of the accused would not absolve the Sessions Judge from his duty of 
placing before the jury all the facts in favour of the accused— 17 Cr L, 
J 19 (Mad ) Omission to put the material facts or to put the defence 
to the jury is sufficient to cause the High Court to quash the conviction 
if this Court comes to the conclusion that the verdict of the jury was affect- 
ed there"by — K E v Barendra Kumar Chose, 28 C N 170 (199); 
ff V Kill, (rgzi) 7 Cr App Rep 26 ^ v (1913) 9 Cr App. 

Rep 124, li V SmilA, (1920) 84 J P 67 But where the Judge made a 
reference to the statement made by the accused, the mere omission to draw 
the attention of the jury to the defence of the accused is not a misdirection 
and does not vitiate the tnal— if £ v Darendra Kumar Chose, 28 C. 
W N 170 38 C L J 411 (Sanhartio/a Positnas/er .Murder Case) 

The J udge must always be careful that he does not usurp the 
of the advocate, and that the evidence of the case ts presented to 
in as dispassionate and impartial a manner as is expected of the 



760 THE CODE OF CEttllNAl. PROCEDURE [ClI XXUt 

officer He ought not to express any opinion on the rehability of the evi 
dence for the prosecution or the defence— 25 C W N 682 

In cases of very serious offences and where the evidence is merely 
circumstantial the evidence should be read over tn exUnso to the jury 
(and not merely summed up) — 5 B H C R 85 Where the trial has 
been a prolonged one the Judge ought to read over to the jury the impor 
tant testimonies in the trial — Ratanlal 850 But an omission to read out 
the material portions of the evidence is not in itself sufficient for the 
reversal of the verdict of the jury In each case it must be a question 
whether such omission was such as to mislead the jury and the Appellate 
Court will not interfere unless it has prejudiced the accused— 5 Bom B 
R 207 

The law does not expressly require a Judge to formulate at the con 
elusion of the delivery of his charge specific questions for the jurors reply 
Such a practice is however helpful in deading the legal effect of the Judge s 
finding but the formulation of such questions requires great care and 
the quenes should be confined within the narrowest possible compass— 
RupanSinihv R E 4 Pat 626 ayCr L J 49 AIR 1925 Pat 797 

9:4 Uying down the law —It is the duty of the Judge to g»'e 
a direction upon the law to the jury so far as to make them understand 
the law as bearing upon the facts and to enable them to decide the point 
at issue— 8 Cal 739 Thus where la a trial for murder grave and sudden 
provocation causing loss of power of self control is suggested for the 
defence it is the doty of the Judge to explain the distinction between 
murder and culpable homicide and the jury as judges of facts have to 
decide the issue as to sudden provocation — Ratanlal 766 In a charge of 
rioting the jury must be told that a noting can only take place when 
there is an unlawful assembly consisting of at least five men 'vith one 
gf the common objects mentioned iQ the 1 P C and it is essentially neces- 
sary to mention what an unlawful assembly is The jury are not experts 
Inlaw — /IWttf SAeiA V Emp 17 Cr L J 92 (Cal ) Merc reference to 
the sections of the I P C defimng offences (25 Cal 73G) or mere reading 
out to the jury the sections of the I P C does not amount to a sufficient 
explanation of the law— 5r» Prosad v Emp 4 C W N 193 Nor should 
the Judge merely give a copy of the Penal Code to the jury to read and 
interpret it for themselves but he must explain the law to them and tell 
them in a kind of popular language of what offence they ore to connet 
the accused — 14 Cal 164 It is necessary for a Judge to read the very 
words of the section itself to the jury if he purports to give them what the 
provisions of law are and then if necessary to explain what is the meanmg 
of the secuon Where the only direction as to what consUtutes murder 
was contained m one sentence murder is the intentional kiUiog of another 
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human being ^nth malice or forethought, ” held that though it was a 
comprehensive waj of describing what the meaning of murder was, it was 
not the way in which the Court onght to charge the jury in this country. 
It IS usual to refer to the sections which relate to culpable homicide, and 
to direct the jur> as to what is culpable homicide and in what circums* 
tances culpable homicide amounts to miirdcr^ — £i«/> v Durga Chara 7 t, 
26 C \V N 1002 Moreo\er it is the duty of the Judge to call the atten* 
tioa of the jury to the different elements constituting the offence and 
to deal 'nth the endence b> which it is proposed to make the accused 
bable— Tnju Prainatitk s Q E . 2$ Cal 711 21 Cr L J 694 (Cal), 
Man Vatayan v Entp , 30 Mad 44 It is also the duty of the Judge to 
explain the law as regards abetmcnt~47 Cal 46 In complicated cases, 
the Judge should in his charge to the jury not only explain the law, but 
should draw their attention to the evidence m the case and explain how 
thc> shall apply the law to the parficntar facts of the case — Sttigh 
V E . 4 Pat 626 37 Cr L J 49 

The Judge cannot omit to explain the law on the ground that it has 
been sufficiently explained by the pleaders on both sides m their addresses 
to the jury The responsibility of laying do'vn the law for the guidance 
0! the jury rests entirely with the Judge, and the verdict given by the 
jury in the absence of any such direction on the law by which they sliould 
be guided cannot be accepted as a valid verdict in the case— sg Cal 370 j 
Ramprasadv Zmp 26 Cr L J 1090 (Nag) The Judge’s charge is not 
only for the purpose of stating (he law and explaining it to the jury, but 
also 0 'helping them to (ind facts He has to advise the jury as to tJie 
logical bearing of the evidence admitted uj>on the matters to be found 
by them He ought to do that to limit the chances of error of the jurj — 
Afirtiddi V K E , 23 C W N 833 

But in explaining the law upon a particulai offeuce the Judge ouglc' 
not to discourse m all branches and departments of the crime, ti.peci.il v 
in a case of complicated offence as murder or culpable homicide "To t/v 
so IS to confuse the jury and possibly to direct their deliberti*,.,,.^ 
channels that have nothing to do with the case — 19 C W N 
Judge should lay down the law only in so far as it has a ^ 

evidence adduced m the particular case, to simplify the Jssut 
properly before the Court, to keep the jury withm X 

to perplex their minds wnth consideration:, that arc outiid. *\a 
scope of the inquiry — 19 C W N 053 All unncciv-.Lrv- ^ 

arguments should be avoided by the Judge, and the tin ui<r 7-^ i 
be strictly confined to the es idence adduced and IL*- ^ ^ 

of the law to such evidence — S W R 87 J'O ruhers vr , ^ 

be cited b> the Judge in Ins charge to the jut). ej* 
to ditfereutiatc or form any opinion whatever cc f ^ ^ 
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a procedure confuses the minds of the jury and constitutes a misdirection 
—Meher Sardur v, K £ , 16 C W. N. 46 

91S Misdirection to Jury — Examples — (i) Omission to give the 
jury a sufficient explanation of the law so as to enable them to decide 
the point at issue is a misdirection — 8 Cal 739 , 25 Cal 561 , 2 Weir 500 , 
9 M L T 345 , 35 Cal 736 Thus, where in a dacoity case, the Judge 
stated to the jury "Dacoitj is committed when any number of persons 
not less than live conjointly commit robbery” but did not explain to the 
jury what was necessary to constitute the offence of robbery, it was an 
omission to lay down the law, and amounted to a. misdirection — il/ari 
Va/ayo» v Emp , 30 Mad 44, Nawab Ah v K £, il O L J 

3 i 5 . 25 Cr L J 1129 So also, omission to explain to the jury the differ- 
ence between murder and culpable homicide, or to tell them under what 
view of the facts the accused ought to be convicted of murder or culpable 
homicide or to be acquitted, » a nnadirection — 3 L. B R 75 ^Vhete 
the act of the accused was so imminently dangerous that jt must in all 
probability cause death and thus came ivilhm the definition of murder 
(punishable under sec 302 I P C ) and the Judge himself described the 
act to the jury as ' imminently dangerous" but said that the offence was 
punishable under section 304 I. P C (culpable homicide not afflountiag 
to murder), held that there was amisdirection in not explaining to the 
jury as to how the act which he himself described as "imminently dan- 
gerous” was rendered punishable under section 304 I P C —Muhammd 
Yunus V Emperor, 50 Cal 318 (324) In a case of cnminal breach of 
trust, the Judge should tell the jury that the test they arc ta apply 
whether the circumstances relied upon by the accused showed an intention 
of causing ‘wrongful gam' or 'wrongful loss,” and the Judge should 
also explain the meaning of these terras Omission to do so amounts 
to a misdirection — Browner K fT./Bur L T 2o It is a nnsdirecboft 
not to adequately explain to the jury the law in regard to abetment— 
47 Cal 46 , or m regard to onus of proof — 26 C W. N 972. 

(2) Failure to call the attention of the jury to the different elements 
constituting the offence IS a misdirection — 23 Cal 711 Thus, where m a 
case of murder, the Judge simply asked the jury to find whether the 
prisoner inflicted the injuries on the deceased, it was held to be a mis- 
direction the jury ought to have been asked to find as to the ttitenbon 
of the accused to cause death or the knowledge that be was likely to cause 
death — i Bom L R 784 , 35 Cal 531 Similarly, where in a case under 
secs 474 and475 l p C , the Jndge told the jury that the only issue which 
they had to decide was whether the forged documents were in the posses- 
sion of the accused, ignoring altogether the question of knowledge com- 
bined with intention which is so absolutely requisite (0 justify a conwcl*®® 
under sev 474 1 p c, it was held that the Judge had misdirected the 
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jur> — 16 Bom 165 Where m a case of retaining stolen property, the 
Judge directed the jurj to decide whether the property i\as stolen and 
whether it was retained by the accused without asking them to decide 
whether the accused or had reason to helieie the property to be 

stolen. It was held that this amounted to a misdirection — 15 Bom 3C9 
So also in a case of rcceii ing property stolen in the commission of a dacoity 
(sec 411 I P C) the Judge directed the jury to the effect that if they 
found that the properties were properly identified as having been the 
properties stolen at the time of the dacoity and were found in the accused s 
possession, they were bound to presume the accused s guilt but the jury 
were not properly directed that it was their duty to weigh all the circnm 
stances of the case and consider the accused s explanation and then decide 
whether or not they should make such a presumption , held that this was 
a senous misdirection — Salja Charatt v Etnp 52 CaJ 223 26 Cr L 
J. 1x55 

(3) Failure to point out to the jury as to the relevancy or otherwise 
of a confession made under inducement, and merely telling the jury that 
if the confession was true it was enough to warrant the conviction of the 
accused, is a misdirection — 26 Mad 38 See notes under sec 298 

(4) Omission to explain to the jury the attitude to be taken towards 
a retracted confession as evidence against a co accused is a misdirection 
— 47 Cal 4O ^Vhcre the Sessions Judge directed the jury that the re* 
ttacted confession of a co accused is practically of no value against any* 
body but the confessor, but asked the jury to take into consideration the 
confession while considering the cases of the other two co accused indi* 
vidually, held that this was a misdirechon as it was likely to prejudice 
the jury and lead them to give some weight to such statements when they 
should have disregarded them altogether— fa re Ibrahim 42 C L J 
49O 2O Cr L J 1146 A I R 192b Cal 374 

It IS a nusdirection to tell the jury that the retracted confessions are 
not to be held true unless they are corroborated by independent reliable 
evidence because there is no rule of law that a retracted confession must 
be supported by independent reliable evidcii\,e corroborating it in matenal 
particulars— 23 Bom 316 {Conlra — 18 All 78 a Ueir 507 and 2 Weir 
509, where it has been held that if a confession is subsequently retracted 
and it IS not corroborated by independent evidence the Judge should 
point out to the jury that it u not sate to rely on the retracted confession 
unless It IS corroborated by independent reliable evidence and an omission 
to point this out to the jury amounts to a misdirection) It is also a 
misdirection to the jury to tell them to leave out of consideration the 
retracted confessions of the accused — S M L T 372 The question to 
be put to the jury regarding such confessions is not whether they are 
corroborated by independent evidence but whether having regard to the 
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circumstances under which they were made and retracted and all the cir 
cumstances connected wth them it was more probable that the ongmal 
confessions or the statements retracting them were true An omission 
on the part of the Judge to put this question to the jury amounts to a 
misdirection — 21 Mad 83 

(5) A Sessions Judge should caution the jury not to accept the ac 
complice s evidence unless it is corroborated in material particulars 
Omission to state this amounts to a misdirection — 24 C W h 119 J* 
Mad 196 But a recent Calcutta case lays down that an uncorroborated 
evidence of an accomplice is admissible in law although it has long been 
the practice for the Judge to warn the jury of the danger of convicting 
a prisoner on the uncorroborated testimony of an accomplice Therefore 
It is not a misdirection to tell the jury that a conviction upon the evidence 
of the approver alone will not be illegal — £mp v Jamaldi 51 Cal 16® 
(163) foUovnng the judgment of Lord Reading C J in J? v Basfiennllt 
[igi6] '’KB 658 (663) Ledu Molla v Etnp 52 Cal 595 42 C L J 
501 26 Cr L J 1037 

(d) Ad omission to arrange the facts deposed by witnesses is a s 
direction-^20 \V R 7 omission to point out to the jury that there was 
an absence of evidence material to the case for the prosecution is a nns 
direction— 23 W R 21 

(7) Where there are several accused persons and the case as against 
all of them docs not stand on the same footing omission by the Judge 
to ask the jury to consider the case as against each of the accused »ndi 
vidually is a senous misdirection — Khijtruddin v £mp 42 C L J 5^4 
AIR 1926 Cal X 39 

(8) When a charge to the jury placed prominently before tUeni all 
the circumstances that went against the accused and did not call their 
attention to any of those that were in favour of the accused it vas held 
that there was a misdirection suffiaent to vitiate the trial — 4 C 

196 40 Bom 220 21 Cr L J 670 (Cal ) Omission to make the jury 

acquainted ivith the nature of the case for the prosecution and the nature 
of the case for the defence js a misdirection — 23 C W N 833 But the 
fact that every point in favour of the accused has not been put to the jury 
does not amount to a misdirection The charge must be judged os 0 
whole and one must see whether judging it as a whole the case for th® 
two sides has been fairly put so that the jury can understand what they 
have to decide and can come to a right conclusion It is not necessary 
for the Sessions Judge to repeat everything that has been said by th® 
pleader for the defence in his speech But he should draw the attention 
of the jury to the more essential items and the strongest argument that 
has been advanced for the defence A mere reference to the argumcot 
of the pleader is insuffiuent— KaricAaraM V Etnp 34 C L J 312 
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SaiiM \ Lnif' , 49 Cal 573 Tho fact tMt Hie aiUlress of tlic tlcfcnce 
counsel to the jun «s a lengthj one does not cvcuse the Jitdge from point- 
ing out important points of the defence argument to the jury-— Prni^ 

\ rm/',2oC \N N 436(r B) A \crdictobtalned from the jury without 
placing before them an important piece of exidcnce in fa% our of the defence, 
what e\er may base been its real worth cannot be siistaincil — l\liijiru<i<liu 
V Etnp. 42c L J 504 *27Cr L J 2O6 

(9) A Judge’s direction to the j«T> to consider fhc proof of previous 
conaactions as evidence giving rise to an inference regarding the charncter 
of the prisoner amounts to a misdirection — 5 Cal 76S ‘'ee section 310 

(10) Omission to tell the jury that the accused is entitled to the benefit 
of any reasonable doubt that the) max base on any point is a misdirci- 
tion — 34 Cal 698 

(11) Where the Judge stated m his charge to the jury that there was 
a mass of oral evidence on behalf of the prosecution as well os for the 
defence, but that the jury might negfect it aft, it was held that this was 
a misdirection, because it is the doty of the jury to give their verdict 
upon considering the whole of the evidence— 6 Bom L B 3; 

(12) Omission to invite the jury to consider carefully wlnt each 0! 
the accused said in his statement with reference to the charges framed 
against him, is a misdirection — 47 Cal 46 

(13) The Sessions Judge is guilty ol misibrcction where he has filled to 
draw pointed attention to the fact that the jury haxc to rely upon the 
testimooy of an absent witness ami where evidence which ought not 
to have been alloived to be given bas been improperly admitted uniJrr 

sec 33 of the Evidence Act — 39 Mad 449 

(14) In a case of theft the failure on the part of the Judge to call 
attention to the whole of the evidence telling against the accused and 
especially bis observation as to the case resting wholly on the identifi- 
cation of certain jewels with which the evidence went to show that the 
accused had dealt, constitutes a misdirection— 2 Weir 488 

(15) IWicre in a case of theft, tbe evidence against the accused was 
the possession of stolen property 5 years alter the occurrence, it was held 
that the Judge bad misdirected the jury by saying "On this evidence, 
notwithstanding that it is nearly 5 years since the enme occurred, you 
will decide whether you arc satisfied with tbe pnsoner's explanation for 
his possession of the stolen property " The proper course would be to 
tell them to consider whether after 5 years it was reasonable to require 
the pnsoner to prove how he came by the goods or wfcelher his ufory. 
not being in itself improbable, ought not to be accepted— 2 Weir 489 

fjO) A direction to the jury that they should convict the prisoner if 
they believed that he bad shown the stolen property to the Police, is a/ 
misdirection . because tbe mete fact that a person knew where the stole/ 
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property mus and showed Jt to the pobce is not equivalent to possf«uon 
of stolen property— 3 Weir 493 

(17) Where a Judge directed the jury to acquit one of the prisoners 
on the ground that the vntnesses who identified him had deposed falsely 
it was held that the Sessions Judge ought to have made it clear to the 

jury that if they disbelieved the witnesses on whose testimony the case 

hmged in regard to any of the prisoners that was a circumstam^e he 
carefully weighed by them m estimating the credibility of the testimony 
so far as it affected the other accused His omission to do so amounted 
to a misdirection — 2 Weir 501 

(18) Omission to point out to the jury the discrepancies m the evidence 
of the principal witnesses for the prosecution constitutes a misdirection 
—35 C L J igo £t»p V Durga Charan 26 C W N 1003 

(rg) Where a number of persons who could have given important 
friformation were not examined as witnesses for the Crown the Judge 
should direct the inry to draw an inference adverse to the prosecuHou 
His omission to do so amounts to a misdirection — Yunus 


V Emp 50 Cal 318(3*6) Tettaram V K C 33 C L J rSo 

( Q) Where the accused raised the plea of private defence and 
Case for the prosecution was that there was no right of pnvate defence a 
all the Judge should simply t«ll the jury that the question they had to 
decide was whether or not the right of pnvate defence came info exHtei'^® 


and not hov far it extended or whether it was exceeded Jforeo'er 
dealing with the law as to the ngbt of pnvate defence there afe severs 
important points the omission of which would amount to a senous mis 
direction Thus in a murder case in which the nght of 
is Set up the Judge in explaining sec lo® I P C which contains a list 0 
SIX heads of offences should point out those heads which would and those 
which would not apply to the case they were trying otherwise the jury 
would naturally disregard tho'»e to which their attention was not speci^ly 
directed by the Judge Moreover in explaining the law as to private 
defence the Judge should also explain to the jury the provisions of section 
roi I P C in a case where there is a charge of culpable homicide no 
amounting to murder as well as the minor charge of causing grie'0“® 

The omission on the part of the Judge to explain these pomts nmoun s 
a misdirection — Muhammad Yunus v Emp 50 Cal 318 {3*5 
On a charge under sec 304 I P C where the defence of the 
that the deceased came into bis house for robbery at midnight and * 
the accused inflicted wounds on him which proved fatal the Judge* 
expound the law to the jury not only with reference to the nght of pH' 
defence of person but also with reference to the nght of private 
of property and should direct the jury to consider whether the flccu e 
had not used more force than was necessary for preventing the dfcea 
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from runn ng a^\aJ wnth the stolen property Omiesjon to ro charge the 
jury amounts to a misdirection — Baseruddi v Etnp 28 C W N 585 
39 C L J 525 

(21) The Judge is entitled to tell the jury that when a pnsoner is 
charged with causing hurt to another the burden of proving that it was 
done in the exercise of the right of private defence lies on the prisoner~23 
C W V 833 But when the accused has examined witnesses to prove 
the defence (< g the right of private defence) set up by him it is no longer 
necessary for the Judge to refer to the law relating to burden of proof 
(because the accused has discharged that burden) the Judge should 
simply ask the jury to decide the question of fact on the evidence before 
them If in such a case the Judge refers to the provisions of section 105 
of the Evidence Act it would mislead the jury and lead them to think 
that the defence set up by the accused would require a higher standard 
of proof This IS clearly a misdirection — 50 Cal 318 (at page 325) 

(22) It is a misdirection to suggest to the jury that in capital cases 
stronger evidence of a higher degree of certainty is required than in other 
cnminal cases— 49 Cal 167 

(•»3) Omission to warn the jury to pay no attention to the previous 
proceed ngs amounts to a misdirection — Mir Mows v A T 3: C L 

J 303 

(24] ^^here one of the witnesses for the prosecution is himself suspected 
of being implicated in the offence the jury should be directed not to ac 
cept his evidence without the most careful scrutiny Omission to gl^e 
such a direction amounts to a senous misdirection— Sofy a Charan v Eifif 
52 Cal 223 J6 Cr L J 1155 

(25) The question as to whether the accused was under 12 years of 
age and incapable of understanding the nature of his act is one for the 
jury to decide notwithstanding no proof may have been adduced on the 
point and if the Judge attempts to exclude the consideration of the ques 
tton from the jury by saying that they should leave that question out of 
account altogether the Judge is in error and bis summing up on this point 
amounts to a misdirection— Einp \ Ah Baxa sS O C 60 26Cr L J 
310 

(2G) ^VheTe the witnesses who had made certain statements before 
the committing Magistrate retracted those statements at the trial the 
Sessions Judge ought to tell the jury that the witnesses should be looked 
upon with suspicion and that their evidence should be regarded with 
great caution and the Judge ought to ask the jury to decide for them 
selves as to which of the two versions is correct If instead of doing so 
the Judge expresses his opinion with a certain degree of assertion to 
effect that the statements made before the committing Magistral 
true and that the depositions gi\en before him are false his eba 
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the jury IS vitiated by misdirection — Abtlul Gaiitv K C SjCal i8i 
42 C L J 2O3 AIR 1926 Cal 235 

(27) It IS a misdirection not to explain to the jury the difference bet 
ween a crime and a civil wrong (c g the distinction between a ini 
and a cnminal trespass) — 41 Cal 662 

916 Effect of misdirection — A misdirection does not justify a re 

versal of the verdict of the jury unless the misdirection has in fact occa 
sioned a failure of justice — Ltgal Remttnbrancer v Shyam Sundar 26 
C W N 558 Unless the misdirection IS material the corsiction wil 
not be disturbed in appeal —Jn re 45 M L J 845 21 Cal 

035 The High Court will not set aside a verdict where it is not erroneous 
inspite of the misdirection — Emp v Naitnaddt, 22 C W N 572 21 Cal 
933 See Note 115J 

917 Non direction — ^Merc non direction is not neccssanly misdirec 

tion those who allege misdirection must show that something wrong was 
said or that something was said which would make svroog that which 
was left to be understood — iP L J 317 Abrath v N IK RailaayCo, 
(j886) L R II A C 24? n V Slodder (1909) 35 T L R Ai«f 
Emp V Barrndra, 28 C N. i70(atp 199) 44 Cal 477 In a charge 

ol unlawful assembly the omission to explain clearlj to the jury the 
alleged common object of the unlaivful a^embly is not a misdirection 
but a mere non direction which mil not justify the verdict being set aside 
if the prisoner was not prejudiced thereby— -4 C W N 196 i7Cr L J 
92 (Cal ) Failure to point out to the jury the weakness of the evidence 
against the accused and the possibility of the offence having been com 
mitted by another is not a positive misdirection but merely a non direc 
tion — 5 W R 13 Omission to call the attention of the jury to the eM 
dence of defence witnesses whom the High Court considered to be un 
trustworthy is a mere non direction and not a misdirection — 7 Cal 4* 
Omission to enter into details concerning the identification of stolen articles 
is not a mis-direction — t W R 22 


Duty of Judge, 

w 


298. (t) In such cases it is the duty 
of the Judge — 
to decide all questions of law arising m the corns® 
of the tnal, and especially all questions as to the 
relevancy of facts which it is proposed to prove and 
the admissibihty of evidence or the propriety of 
questions asked by or on behalf of the parties , and 
in his discretion, to prevent the production of m 
admissible evidence, whether it IS or is not objected 
to by the parties , 
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(6) to decide upon the meaning and construction of all 
documents gi\ en m evidence at the trial 
(c) to deadc upon all matters of fact which it may be 
necessary to prove in order to enable evidence of 
particular matters to be given 
{d) to decide whether any question which anses is for 
himself or for the jury and upon this point his 
deasion shall bind tlie jurors 

(2) The Judge may if he thinks proper m the course of 
his summing up express to the jury his opinion upon any ques* 
tion of fact or upon any question of mixed law and fact relevant 
to the proceeding 

Illuslrattons 

(a) It IS proposed to prove a statement made by a person 
not being a witness m the case on the ground that circumstances 
are proved which render evidence of such statement admissible 
It IS for the Judge and not for the jury to decide whether 
the existence of those circumstances has been proved 

(J) It IS proposed to give secondary evidence of a document 
the original of which is alleged to have been lost or destroyed 
It IS the duty of the Judge to decide whether the onginal 
has been lost or destroyed 

918 Question of Law — In a charge under sec 376 1 P C the ques- 
t on whether when the complainant had consented to the act the oHence 
Tvithin the meaning of sec 375 I P C has been committed is one of law 
for the Judge to decide under this section and not a question for the jury 

Bom 735 The quest on as lo whether a communication is pnvi 

Icged or not is one of law for the Judge to decide and he should not lea^ e 
It to Iheji ry Jo find whctherilissoor not — 10 It 14 

Dirfcdoit of tie Ji dge — What a Judge ^ys to the jurj upon a point 
of law IS a b n ling direction upon the jury — 20 \\ R 41 Thej are not 
entitled to resort to a commentary 00 the law during their consultation 
about tl e verdict They shouli take the law from the Judge— 6 Bom 
I R 238 If the jury return a verdict according to the direction of the 
Judge the High Court w 11 not interferewilh the verdict unless it is mvni 
festly erroneous — ii CM S3 

Cr ^0 
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1 9*9 Admissibility of evidence —The Judge has to Adwse the jury 
as to the logical bearing of the evidence admitted upon the matters to 
be found by them — 23 C W N 833 This section expressly lays down 
that one of the duties of a Judge »n a trial held with the jury is to prevent 
the production of inadnussible evidence whether it is or is not objected 
to by the parties If that is so the fact that the accused puts forward 
some particular ground for holding that the evidence is inadmissible would 
not relieve the Judge of his duty to look into all the circumstances in 
order to judge whether it is admissible or not — Emp v Panch Kaurt 
52 Cal 67 29C W N 300 26Cr L J 782 It is for the Judge to decide 
whether the evidence adduced before bun is admtsstbU or not the rrrifi 
bi/ily of the evidence »s.to be left to the jury— g E asCal 73<' 
45 Cal _557 Thus the question as to which documents or evidence the 
jury are to receive is for the Judge to dcode and the question as to what 
they are to believe »s for the jury— Ratanlal 452 It is a misdirection 
for the J udge to say that he sees no reason to disbelieve a particular witness 
He ought to leave the question of believing or disbelieving to the ]ury~ 

7C L J 246 The Judge IS not entitled to say in a general manner that 

there is nothing in the evidence to support ©r even to lend a semblance 
of support to the contentions of the accused— E v Tmtilla ■’S 
C W N G82 

In case of accomplice evidence the Judge should caution the jury not 
to accept theapprovec s evidence unless it is corroborated Omission to 
say so will amount to a misdirection — 12 Mad 196 *4 C W N ii9 
The failure to tell the jury exphcity that the statement of one prisoner 
against nhother should not be considered in weighing the evidence against 
that other such a grave irregularity as to vitiate the trial even though 
the Judge in summing up considered separately the evidence against 
each of the accused without referring at all io the statement referred to— 
6B II C H lo Put see 51 Cal iCo cited under bote 9*5(5) 

Confessions —It is for the Judge to decide whether the statements or 
confessions made to the Magistrate and how much of the confession* 
made to the police are admissible leaving it to the jury to decide amount* 
to a misdirection — 45 Cal 557 Omission to mention to the jury that 
a confession made by the accused to the police officer is madciissihlc 
in evidence IS a misdirection — Soneshmirv Emp 3 P L T rot The 
Judge must decide whether tBe confessions are voluntarily made or not 

It is not for the jury to decide But once the confessions are adnultr 

in evidence it is for the jury to determine the weight to be attached to 
them and the truth or otherwise of those confessions — ij Bom L R 33* 
But the Judge should charge the jury that the mere confessions ofpnsoi''^** 
tried iiimuUaneousty with the accused for the same offence which are m a 
very qualified manner made operative as evidence by sec 30 of the Tvi 
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dence Act, ought to be valued merely as accomplice's testimony, and 
to be treated as e\-idence of a peculiarly infirni and defective character 
requiring specially careful scrutiny before it can be safely relied on— * 
21 \V R 47 UTicre a Judge admitted in evidence a confession made 
before a Police Officer and directed the jury that the confession could 
and should be used not merely against the maker but also against his 
CO accused, it was a misdirection — ^45 Cal 557 

\s regards retracted confessions see Note 013. no (4) under sec 297 
920. Inadmissible evidence — It is the duly of the Judge to see that 
evidence which is not admissible m itself should not be allovved to go 
in to the prejudice of the accused — 25 Cal 736 Where a document, 
which IS not per se admissible, is admitted by the Court, and the accused 
having sufficient opportunity at the tnal omits to take any objection, he 
cannot afterwards in appeal impeach the verdict of the jury on the ground 
that the document bad been ad^tted without formal proof But it is 
competent to the High Court to consider whether, after excluding the 
evidence wrongly admitted, the rest of the ev-idence is sufficient to sustain 
the verdict— 19 Cr L J S86(Pat) Where during the trial before a jury 
the Public Prosecutor read an alleged confession of the accused which 
not being recorded according to law was inadmissible in evidence, held 
that the irregulantj of allowing it to be read might have influenced the 
minds of the jury, however carefully the Judge might have endeavoured 
to remove any impression caused thereby, and that the accused was cn< 
titled to a retnal— 3 P L T 32 

Meaning and construction of document — The Judge must explain 
to the jury the legal construction to be put upon a document and its legal 
effect and bearing — 3 W R 69 If there appears to be a palpable blot 
or alteration on the face of a document, the Judge has every right to draw 
the attention of the jury to it — 17 W’. R 58 

92:. Clause (c) — It is the duty of the Judge to decide upon all matters 
which It may be necessary to prove in order to enable evidence of parti- 
cular matters to be giv en Thus, If it is proposed to giv e secondary ev 1- 
dence of a document the original 0/ which is alleged to have been fo-t 
or destroyed, it is the duty of the Judge to decide whether thi origin*! 
has been lost or destroyed — RatanUI 452 WTiere the accused mad*’ 
one confession before the committing Magistrate, and another 
before the Court of Session, retracting the previous confession, tad alleged 
that he was beaten by the PiJice and the previous confes-ion wai caused 
by inducement offered by the Pdice, it was held that Ih* July- oos. 
to decide whether the first confession was induced by HUrJ 
whether that inducement still existed or had been Hf^ctcally 
when the Magistrate recorded the confession — Ratsclai 2^3 
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932 Expression of opinion b; Judge — ^Though it is open to a Judge 
to express his opinion to the jury on any matter of fact still the Judge 
ought to refrain from expressing any decided opinion on matters of fact 
in unmistakable terms because the decision of the questions of fact is 
left entirely for the jury-^i \V R 2 t \\ R 35 4 C W N 196 The 
Judge in his cliarge to the jury ought not to express his own opinion m 
terms too dogmatic and unqualified even though he informs them that 
they ate not bound by any opinion of his — 18 C W N 180 Topaniias 

V Emp 25 Cr L J 761 (Smd) The Judge should be careful to express 
his opinion in such a way as not m any way to interfere with the duties 
6f the jury to finally decide according to their own view of the facts — 
rarafMddin V K E 4- C L J in 36 Cr L J 1553 The Judge 
should not impress his own opinion indelibly on the mind of the jurj 
and thus give them no option but to arrive at a decision which he himself 
nmvedat — /vAijrmrfdiHv Emp 4-* C L J 504 ayCr I. J ”66 
should present the facts in their natural aspect and ought to leave the 
jury to decide the facts for themselves and he must not suggest fsr 
fetched explanations of points that tell »n favour of or against either party 
~a Weir 386 14 AI L T 44” It he expresses any opinion he should 
also add that it is his own opinion which is not binding on the jury 
and that the jury is at liberty to draw their own conclusions— 2 ^\e»r 
385 10 Cal 970 Topnndat v Vmp >5 Cr L J 761 (Sind) S-l 
33 Cat 53 » 

Dutv of jury 899 It js the ditty of the jury— 

(0) to decide which view of the facts is true and then 

to return the verdict which under such view ought, 
according to the direction of the Judge, to be 
returned ; 

(1) to determine the meaning of all technical terms (otlier 

than terms of law) and words used m an unusual 
sense which it may be necessary to determine 
whether such words occur in documents or not . 

(c) to decide all questions which according to law arc to 
be deemed questions of fact , 

{d) to decide whether general indefinite expressions do 
or do not apply to particular cases, unless such 
expressions refer to 1^1 procedure or unless fhcir 
meaning is ascertained by law, in cither of ivluch 
cases it is the duty of the Judge to decide their 
meanmg 
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llliislrahons 

(rt) A IS tned for the murder of B 

It IS the duty of tlic Judge to explain to the jury the dis- 
tinction betueen murder and culpable homicide, and to tcU them 
under what view of the facts A ought to be convicted of murder, 
or of culpable homicide, or to be acquitted 

It IS the duty of the jury to decide which view of the facts 
lb true and to return a verdict in accordance with the direction 
of the Judge whether tJiat direction is right or wrong, and 
whether they do or do not agree with it 

(t) The question is whether a person entertained a reason- 
able behef on a pau-ticular point^ — ^whether work was done with 
reasonable skill or due diligence 

Bach of these is a question for the jury 

933 Vi«w of facts —It moans the Hbolc view of facts alleged against 
the accused— the view taken by the prosecution which leads to the con 
elusion of his guilt or the view which is set up on his behalf and which 
would make him inoocent — ri W R 72 In an offence under sec 193 
1 P C It IS enough for the jury to find that (he two contradictory state 
meiits are proved to their satisfaction and they need not find which of the 
two statements IS false — 21 W R 72 

924 Questions of fact — It is the duty of the jury and not ol the 
Judge to decide all questions of fact Where in the summing up the 
judge left no question of fact for the jury to decide but decided all him- 
self and said expressly that in his opinion it was proved that the accus 
cd had committed murder and the only thing he left to the jury ivas to 
say which of the exceptions to sec 300 I P C applied if the jury held 
that the offence did not amount to murder it v as held that such a summ 
mg up nas not in accordance with law and a new trial should be order 
ed — c> \\ K 51 But although the jury are the sole judges of facts still 
itisthedutj of the Judge to helplhe jury tofind facts He has to adi i»c 
tfic/tffyas tolhd&gKai bear/ngo/ th^ctidcace-adisitted vpen the matters 
to be fo ind by them — 23 C V\ Jv 833 

The follownng are instances of questions of facts — (i) The question 
ofintentmacaseof kidnapping— 14 All *5, (2) the question as to whether 
there was Itce consent m a case under sec 376 I P C — i V\ R 21 (3) 
thequestionwhethera fact wasorwasnot prosed orwbatfactwas prosed / 

— 4 C W > 57G (4) the question as to the Identity of themb unpresMone' 
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on two or more documents for the purpose of ascertaining whether the 
thumb impressions are of one and the same person — i C L J 385 (5) 
the question whether the possession of the stolen property was recent 
enough to warrant a conviction for the substantne offence of dacoitj — 
26 Mad 467 

I]Iustratioir(a) — Although Illustration {a) lays down that in a charge 
of murder the Judge should explain to the jury the distinction between 
murder and culpable homicide still where in a trial for murder a verdict 
fir culpable homicide not amounting to murder could not be properly 
come to under any aspect of the case before the Court the Judge is not 
called upon to explain to the jury the distinction between murder and 
culpable homicide not amounting to murder — I^ga Jl/j a v A ^ ® ^ 
B R 306 (F B } 

flOO In cases tned by jury, after the Judge has finisJied 
Httinment to eon his charge, the jury may retire to con 
sider their verdict 

E\cept wth the leave of the Court no person other tian 
a juror shall speak to, or hold any communication with any 
member of such jury 

925 After a charge IS made to (he jury the jury should net beallowed 
to disperse but should at once retire to consider the verdict Mhere after 
the charge they were allowed to go home and come back some hours Ut«r 
and then they considered their verdict htld that the trial was \itdtcf~ 


5 flr»«an V Emp 6P L T 552 2(*Cr L J 861 

This section which is explicit m its terms should be strictly observe 
and it is highly undesirable that a jury in any case Should have any com 
munication with any body (even the Judge) w-ho is not a jurjnian upon 
the subject matter of the trial It is also highly undesirable that a Police 
constable should be stationed anywhere or in any position in which be 
can hear the deliberations of the jurymen or that anybody should be m 
a position where it is possible lot him to know the form the deliberations 
of the jury took or what view any particular juror expressed about th® 
matter — 44 Cal 723 Where ft was proved that after the charge to the 
jury had been delivered a person other than a juror spoke to or held com 
munication wi,th a member of the jury without the leave of the Court 
it was held that that was sufficient to upset the verdict and it wa® 
necessary to consider whether the irreguJanty had m fact prejud fc 
the accused— ‘46 Cal 207 But where during an adjournment of the 
Court before the Judge s charge was hoished one of the jurors was seen 
conversing with strangers but *t did not appear that the conversation 
was abcut the ease it was h*Jp that this was not a sufficient groun 
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for intorfenng ^s^th the \erdict of the jury — In re Pulla Subba, 
10 L. W 379 

Vfter the conclusion of the evidence and after the conclusion of the 
address of the Public Prosecutor, and before the defence had been heard 
in full and before the Sessions Judge had summed up the case to the jury, 
one of the jurors, in a room occupied the clerks of the pleaders, iii 
answer to some questions put to him, intimated that in his opinion the 
accused was guilty of the charge against him, and the Sessions Judge, 
although informed of the fact, proceeded with the trial, and took the 
verdict of the jury, held that the verdict must be set aside and there 
should be a fresh trial before a fresh jury — Cmp v A/unr Alt, 25 C W N. 
240 After the jury had retired to consider then verdict tn a criminal case 
they saw the Judge in his chamber and asked him for a direction on a 
point of law The Judge and the jury then went into the Court room 
and the jury in the presence of the pleaders put certain questions to the 
Judge, and the answers thereto were recorded Held that the mere fact 
that a question was put by the jury to the Judge not m open Court but 
m chamber did not vitiate the trial, but was at best an irregulanty— 
Bila:ehandrav Cmp, 27 C W N 6*6 


801, When the jury have considered their verdict, the fore- 

, ^ man shall inform the Judge what is their 

Delivery ef verdict , ^ v . ^ , 

verdict, or what is the verdict of a 

majority 

936 Verdict —It IS a dangerous thing for a Court to rely upon anj 
thing except the verdict of the jury, or to listen to the deliberations of 
the jury, or to the statements of individual jurymen made to this or that 
person after they had performed their duly and delivered their verdict — 
44 Cal 723 

The law does not prescribe any specific form tn which the verdict is 
to be returned The jury may return their verdict in any form they think 
fit— 14 U R 39 

The jury can return a verdict for a lesser offence ignoring the gra\ cr 
charge, if the evidence before them docs not warrant a verdict for the 
latter — 3 W R 41 And the jury may do so even though the accus- 
ed was not charged with the lesser offence — at* Mad 243 Thus, the 


jury can return a verdict for abetment or attempt though the prisoner 
was charged with the substantive offence only — i6Cr L J 676 (Bur),i3 
O C 395 Where the charge against the accused was under sec 149 
read alternatively with sec 333 I P C (»e being members of an unlaw- 


ful assembly, and causing gnevous hurt by implication) a verdict of guUtj 
of the offence under sec 335 I P C alone, although it did not form the 
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on two or more documents for the purpose of ascertaining whether the 
thumb impressions are of one and the same person — i C L J 383 , (5) 
the question whether the possession of the stolen property was recent 
enough to warrant a conviction for the substantive offence of dacoitj — 
36 Mad 467 

Illustration (a) — Although Illustration (a) lays dowui that in a charge 
of murder the Judge should explain to the jury the distinction between 
murder and culpable homicide, still where in a trial for murder, a verdict 
for culpable homicide not amounting to murder could not be properly 
come to, under any aspect of the case before the Court, the Judge is not 
called upon to explain to the jury the distinction between murder and 
culpable homicide not amounting to murder — Nga Mja v K E, 8Z 
B R 306 (r B) 

300. In cases tned by juiy, after the Judge has finisJicd 
Retiriment to con- his charge, the jury may retire to con- 
sider their verdict, '-v. * 

Except with the leave of the Court, no person other tiiau 
a juror shall speak to, or hold any communication' wth, any 
member of such jury, 

935 After a charge is made to the jury, the jury should not be allowed 
to disperse but should at once retire to consider the \erdict tMiere 
the charge, they were allowed to go home and come back some hours later, 
and then they considered their verdict, held that the trial was Mtiated““ 
Sartmanv Emp,6P L T 553 30 Cr L J. 861 

This section, which is expliat in its terms, should be stnclly obseried 
and It IS highly undesirable that a jury in any case Should have any com 
munication with any body (even the Judge) who is not a jurjman upon 
the subject matter of the trial It is also highly undesirable that a Police 
constable should be stationed anywhere or in any position m which he 
can hear the deliberations of the jurjmen, or that anybody should be Ir* 
a position where it is possible for him to know the form the deliberations 
of the jury took or what view any particular juror expressed about the 
matter — 44 Cal 723 ^^hc^c it was proved that after the charge to the 
jury had been delivered, a person other than a juror spoke to or held com 
munication w^th a member of the jury without the leave of the Court. 

It was held that that was sufficient to upset the serdict. and it was not 
necessary to consider whether the irregulanty had in fact prejudice 
the accused — 46 Cal 307 But where during an adjournment of the 
Court before the Judge's charge was finished, one of the jurors was seen 
conversing with strangers but *t did not appear that the conversation 
was about the ease, it was h®lp that this was not a sufficient ground , 
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for loJcrfenng with the \erdict of the jury — In re Pulla Suhla, 
10 L W 379 

After the conclusion of the e\idence and after the conclusion of the 
address of the Public Prosecutor, and before the defence had been heard 
m full and before the Sessions Judge bad summed up the case to the jury, 
one of the jurors, in a room occupied by the clerks of the pleaders, in 
answer to some questions put to him, intimated that m his opinion the 
accused was guilty of the charge against him, and the Sessions Judge, 
although informed of the fact, proceeded wnth the trial, and took the 
verdict of the jury , held that the verdict must be set aside and there 
should be a fresh trial before afreshjury — bmp v Naetr Ah, 2^ C. W N. 
240 After the jury had retired to consider their verdict m a criminal case 
they saw the Judge in his chamber and asked him for a direction on a 
point of law The Judge and the jury then went into the Court room 
and the jury in the presence of the pleaders put certain questions to the 
Judge, and the answers thereto were recorded Held that the mere fact 
that a question was put by the jury to the Judge not in open Court but 
IQ chamber did not vitiate the trial, but was at best an irregularity— 
Bilastkandraw Cmp, 2jC W N 62O 


801. When the jury have considered their verdict, the fore* 

. . . man sliall inform the Judge what is their 

Delivery cf verdict t . 

verdict, or what is the verdict of a 

majority 

926. Verdict — It IS a dangerous thing for a Court to rely upon any* 
thing except the verdict of the jury, or to listen to the deliberations of 
the jury, or to the statements of individual jurymen made to this or that 
person after they bad performed their duly and delivered their verdict — 
44 Cal 723 

The law does not prescribe any specific form in which the ^c^dICl is 
to be returned The jury may return their verdict in any form they think 
fit— 14 W R 59 

The jury can return a \crdict for a lesser offence, ignonng the gra\ cr 
charge, if the evidence before them docs not warrant^a verdict for the 
latter — 3 W K 41 And the jury may do so, even though the accus- 
ed was not charged wnth the lesser offence — 20 Wad 243 Thus, the 
jury can return a verdict for abetment or attempt, though the prisoner 
was charged with the substantive offence only— 16 Cr L J C76(Dur),i3 
O C 295 Where the charge against the accused w-as under sec. 149 
read alternatively with sec 325 I. P. C (le being members of an unlaw 
ful assembly, and causing gnevous hurt by implication) a verdict of guil^ 
of the offence under sec 325 I P C alone, although it did not form iha 
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subject ol a separate charge was legally sustainable— .5 Cal 871 ^\hen 
a person is charged with several offeaccs ansing out of a single act or 
senes of acts the word verdict means the entire verdict on all the charges 

andisnotconfinedtoaverdicbonaparticular charge— ' 3 rCal 377 Where 

there are several accused, the jury have to give their \erdict on the facts 
against each man severally, and even when sescral prisoners arc jointly 

tried, the jury cait convict one and acquit the others— iG C \V N oog 

By verdict should be understood the cof/er/ire cannon of the jury as a 
body, arrived at after mutual consultation and ascertained and announced 
by the foreman In case of disagreement among the jury the tndividuiil 
o^iiitons of the members are never intended to be discloscd~Fi(6/ic Pro c 
citior -v Abdul Hamid. 585 If a Judge records the individual 

opinions 0! the jurors by name, the procedure is opposed to the fundamental 
principle of the scheme of trial by jury— Jagannath v Emp 12 0 L J 
^43 2 O W N 534 ad Cr L J 1346 Where it was alleged that tha 
verdict of the jury was atnved at by casting lots whereupon the Judge 
held an inquiry and examined the individual jurors htld that the state 
ments of the jurors as to what haj pened in the jury room and as to 
the mode in which the verdict was arrived at were inadmissible— 4® 
Cal 693 

Where after the delivery of the verdict the jury wants to say some 
thing more it is undesirable to stop the jury at such stage of the pro 
ceedings for It may happen that before the verdict is recorded the foreman 
may make some observations in respect of that verdict which may show the 
Judge that the jury have not properly understood the case Itwouldthen 
be the duty of the Judge not to record the verdict but to re charge the 
jury so as to lay the case properly before them — 30 Cal 485 Where the 
jury were apparently not able to follow the summing up of the Judge as 
regards the law bearing on the charges it is the duty of the Judge when 
the foreman told him of it toexplainit to them again— ign >1 W N ig® 
There can be no valid verdict if the jury have not rightly understood the 

nature of the offence in question— 21 W R t 

802 If th« jury arc not unanimous, the Judge may require 
Procedure where jury them to retire for further consideration 
**'*^*^ After such period as the Judge considers 

reasonable, the jury may deliver their verdict, although they are 
not unanimous 

gj7 Application of section —Under this section the Sessions JudS^ 
can ajik the jnry If thej are not unanimous to retire for further ton 
sidcration tr/ore the delivery of verdict bnt cannot do so afUr it» 
actual deUver>— 7L B r ,40 36 Mad 585 
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But i{ the \ erUict is not clear, the Judge may require them, after dcli- 
\cry 0! scrdict, to consider it e>en though they be ■onatiimous, since a 
\crdict which is ambiguous or not clear cannot be rccei%ed-^i R 50 
928 If the jury are not unanimous — A jury may be required to 
retire for further consideration, only when their \ erdict is not unanimous 
\n unanimous \erdict of the jury, unless it is contrary to law, must be 
recened bj the judge — j Cal 871 7 W R 21 , 3 L B R 75. If the 
jury is unanimous, and there is no ambiguity in the verdict, the Judge 
cannot require them to reconsider their scrdict — 19 Bom 735 ; 20 Bom 
215 If the Sessions Judge disagrees with the unanimous verdict of the 
jury . the only course open to him is to act under see 307 — 28 Bom 412 
tN hen the jury are not unanimous, it is open to the Judge to require 
them to retire for iurlhcT considciation, giving at the same time further 
directions on matters of law — 6 Bom L R 258 But the Judge is not 
bound to summon afresh jury — iW R 41. 

303. (i) Unless otherwise ordered by the Court, tlic jury 

shall return a verdict on all the charges on 

Verdictts he given . , . , ... , , 

on each chaff s- which the accused is tried and the Judge 

may quesUin questions as are neces- 

sary to ascertain what their verdict Is 
Quettions and answers ( 2 ) Such questions and the answers to 
to be recorded. them shall bc recorded. 

939 Verdict on all the charges ->The Judge ought to call upon the 
jury to return a verdict on each one of the beads of the charges If the 
trial IS for murder of two persons, and the jury return a verdict o! guilty, 
the Sessions Judge should ascertain whether the verdict relates to the 
kilting of one or the other or bolh — Ratanlal 74O , 22 Cal 377 

Where there are more than one accused as well as several charges, 
It would be a convenient course if the officer of the Court were to take 
a Verdict of the jury upon each charge separately Thus, in a case the 
accused were charged under sections 147. 148, 304, 326 and 325 1 P. C , 
and the Sessions Judge asked the jury the comprehensive question* 
“I shall want you to give me a verdict in respect of the offences nndcr 
sections 147. 148, 304, 32G and 325 1 P C for each of the accused” and 
the jury refumed art tncotnp/efe venJicf, te they gate a vercficf onfy 
as regards sections 147 and 148 and expressed no opinion as regards the 
other charges; and the Sessions Judge had to question the jury again on 
the other charges The High Court held the procedure to be fan . • 

directed that In such a case the otticet of the Court should at firsv ^ 
question to the jury "tShat is jour verdict with regard t«i 
accused as regards the charge under section 147 I. P. C ? ** 
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then get a clear answer upon this charge Then he would ask tVbat 
is your verdict ivith regard to each of the accused as regards the charge 
undersection 148 ’ He would then get a definite answer to that question 
Then he would proceed on the same way and ask \Vhat is your verdict 
With regard to each of the accused as regards the charge under section 
304 > andsoon If tats procedure is adopted there would be no difficulty 
in getting a complete verdict from the jury — Eran Khan v Emp 50 
Cal 658 (663) 

If a Judge charges the jury and takes verdict as regards some only of 
the«accused and afterwards hears arguments and takes verdict as regards 
the remaimng accused he acts irregularly and contrary to the provisions 
of this Code — 36 Mad 585 

930 Questioning the jury — The Judge is entitled to question the 
jury as to their verdict only where it is ambiguous or incomplete so that 
it IS necessary to ascertain what the verdict really is— 36 Mad 585 3 ’ 
Cal 759 15 Bom 43* ai Cal 955 20 Bom 215 21 W R i H ‘he 
verdict of the jury is incomplete or is not free from ambiguity the Judge 
IS wrong in accepting such verdict without questioning the jury as to 
what their verdict really is Thus where the jury returned a Verdict of 
guilty but not voluntarily under a charge of voUmtanry causing grievous 
hurt and the Judge accepted the verdict to be one of guilty and con 
victed the accused it was held that the verdict was really one of not 

guilty and the Judge was wrong without further questioning the jury m 
treating It as a verdict of guilty — 12 C W N 530 see also 7 C '' 

135 So also where in a case there were several accused and severs! 
charges under sections 147 148 304 325 and 326 I P C and the jury 
returned a verdict of guilty under sec 147 against some of the accused 
and under section 148 against the rest but gave no verdict on the other 
charges held that the verdict of the jury was incomplete and it was notes 
sary for the Sessions Judge to put further questions to the juiy to ascer 
tain what their verdict was as regards the charges under sections 30-1 
3 5 and 326 1 P C — Efan Khan v Emperor 50 Cal 658 Earn Prasad 
v Emp 26 Cr L J logo (Nag) In a case of rioting if ‘he verd cl ol 
the jury leaves it uncertain what the common object of the assembly is 
the Judge ought to ask the jury questions under this sect on to ascertain 
the common object If he docs not do so the verdict is bad in Jaw— 

CaI 955 Where in a case under see 408 I P C the jury returned a 
verdict of guilty but were not defimte as to the amount emberried but 
gave some approximate amount which was a fraction of the amount charged 
and where the Judge was inclined to think that a much larger amount 
than that ment oned by the jury had been misappropriated held that in 
a case like this the Judge was entitled to ask the jury such questions as 
were necesary to ascertain what their verdict was— /lAirorfr v E E 
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39 C N 54 40 C L J 555 26Cr L J 532 Where the verdict is 
general and complete and free from amtHguity the Judge is not competent 
to put questions to the )ury but mnst accept it without question — 9 Cal 
53 Ratan 1 al 442 15 Bom 45-» 28 Bom 412 2A L J 475 In re Ram 

\aicker 22 M L J 355 21 Cr L J 829 (Cal ) 27 C W N 626 

When the jury hive delivered a verdict the Judge cannot ask them 
to reconsider their verdict The Judge is only entitled to question the 
jury to ascertain what their verdict really is — 36 Mad 585 4 Lah 382 
7 L B R 140 If he disagrees with their verdict he should proceed 
under section 307 but he cannot ask them to reconsider their verdict — 7 
I B R 140 

Object of quesiioui — This section never contemplates that on ascer 
taming that the jury are not unanimous the Judge should make minute 
inquiries to leam the nature of the majority and its opinion so that he 
would have the opportunity of accepting or refusing that opinion as a 
verdict according as it coincides wth his own opinion or not Whatever 
ma> have been the individual opinioo of the Judge if he went so far as 
to ask the juij what was the exact majontj and what was the opinion of 
the majority the Judge ought to receive that verdict without hesitation 
^zoCal 140 

Athng reasons for serdict — ^This section enables the Judge to ask 
only such questions as are necessary to ascertain what the verdict is 
Questions put to the jurj demanding their reasons for the verdict (»« 
reasons for convicting or acquitting the accused) specially if the verdict 
is unanimous exceed the limits of questioning which the law' contemplates 
in this section— 6 Bom L R 258 20 W R 50 9 Cal 53 43 Mad 744 
In re Ram Natchtr 22 M L J 555 13 Cr L J 586 (Mad ) 

But a reference under section 307 does not become invalid by reason 
of the Sessions Judge having asked the jury questions as to the reason 
of their verdict — 43 Mad 744 On the other hand he should ask reasons 
under certain circumstances Sec Note 937 under section 307 

Questions and answers to le recorded — Thd questions put to and the 
answers given by the jury must be recorded m their exact words it is not 
enough if theu substance only is recorded — 8 Cal 739 

304 ^\’hen by acadent or mistake a wrong verdict js 
delivered, the jury may before or mime- 
diately after it is recorded, amend the 
verdict and it shall stand as ultimately amended 

931 By accident or mistake —This section contemplates cases 
where the verdict delivered is not in accordance with what was 
to be delivered by the jury, such mistake bemg the result of an acc 
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only But where the jury commits a mistake in understanding tlic Iav>, 
and buch mistake results in an erronemis verdict, it cannot be amended 
by the jury under this section but can be corrected only by the Judge 
disagreeing with the jury and referring the case under sec 307 to the 
High Court — 28 Bora 413 So also where the jurors being misled by 
the notes of the foreman as to some of the evidence, delivered an erro 
neous verdict, such a verdict could not be said to have been delivered by 
accident or mistake and could not be amended by the jury under this 
section — 22 M L J 355 

Vftcr the witnesses for the prosecution and certain ivitncsses for the 
defence were c’camined the Judge addressed the jury and asked them to 
give their verdict The jury gave a verdict of guilty, thereupon the 
Judge proceeded with the examination of the remaining witnesses for fbc 
defence, and after it was done, he again summed up the case to the jury 
and asked them to reconsider their verdict in the light of additional tvi 
denee The jury again returned a verdict of guilty and the Judge pas'cil 
sentence on the accused Held that the first verdict was illegal because 
the Judge had charged the jury before the examination of the dc/eDCc 
witnesses was finished (sec 297) and the second verdict was dlegal 
because section 304 empowers the jury only to amend a wrong verdict 
delu ered by accident or mistake but does not empower them to reconsider 
a verdict in the light of additional evidence As soon as the first verdict 
was delivered (even though it was illegal) the jury became /w«rtus 0//'^'® 
and they had no power to deliver a fresh verdict on further evidence takwi 
Ihe procedure was wholly illegal the conviction and sentence must c 
set aside and a new trial held — Lyme v Crown 4 Lah 382 

Where the verdict of the jury fs clear and there is no accident or idi‘>' 
t-ike in delivering it, it is a proper verdict and cannot be amended under 
this section and a second verdict delivered by the juty after being ques* 
tioDcd by the Judge cannot be allowed to stand as on amendment 


Ratanlal 982 , 19 Bom 735 

Before or immediately <ifltr tt recorded — The power of amending 
a verdict provided by this section must be exercised before pr irnmedialc 7 
•vftcr It IS recorded and cannot be exercised after the jurors have di'' 
persed In a trial by jury the foreman announced the verdict of no 

(fuilty as the unanimous verdict of the juTj and the verdict " as rccor c 

and the prisoner acquitted From information received some days ope* 
wards the Judge was led to believe that the jurors were not agreed as rc 
gards the verdict the Judge summoned the foreman and exannntd him 
on oath he deposed that the verdict given as the unanimous verdict wa 
really the verdict of a raajonly and was given as the unanimous verdict 
owing to a misunderstanding that the opinion of the majonlj wa* binding 
upon all jurors It was held that the Court bad no junsdiction incon«c 
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quenec of the foremans subsequent statement to set aside the serdict 
and the order of acquittal — 1013 P R 6 (F B) 


305 (1) \\'hen in a case tncd before a High Court the jury 

are unanimous m their opinion, or when 
tVpSfl ““y “ ="■ “= opinion and 

the Judge agrees ivith them, the Judge 
shall give judgment in accordance with such opimon 

{2) WTien m any such case the jury are satisfied that thev 
tvill not be unanimous, but six of them are of one opmion the 
foreman shall so inform the Judge 

(3) If the Judge disagrees with the 
D.schatstof JU17 a. majonty he shaU at once discharge the 
Other cases jury 


(4) If there are not so many as six who agree m opinion, the 
Judge shall, after the lapse of such time as he thinks reasonable 
discharge the jury 

Under subsection (3) if the jury are divided in the proportion of six 
to three the Judge should ascertain the verdict of the majority before 
discharging the jurj Where six of the jury agreed to a verdict and the 
presiding Judge vnthout ascertaining what their %erdict was discharged 
the jury and ordered a retrial and the relnal came before another Judge 
and another jury it was held that the prcMous Judge having improperly 
discharged the jury without ascertaining what their verdict was and 
whether he agreed or disagreed with the verdict of the majority the pre 
\ lous Judge had the legal seisin of the case and no other Judge could trj 
,t_8 C N xlviu 


306 (i) Wien in a case tried before the Court of Session 

^ ^ , the Judge docs not flunk it necessary 

Verdict m Court of , * , 

S-ssion when to to express disagreement mth the verdict 

ptcyiii of fjje jurors or of a majonty of the jurors, 

lie shall give judgment accordingly 

(2) If the accused is aixjuitted, the Judge shall record 
judgment of acquittal If the accused is convicted, the Judge 
shall, unless he proceeds tn accordance with the provistons of Sec- 
tion 562 pass sentence on him according to law. 

The italicised words have been added bj section 80 of the Cr P « 
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Amendment Act XVIII of 1923 The amendment is merely verbal and 
IS the same as that made m sections 245 (2) and 258 (2) 

932 When the verdict of the jury has been delivered the Sessions 
Judge IS bound to say and record whether he agrees with the verdict or 
not— 7 W R 6 13 W R 46 It js not competent to a Sessions- Judge 
after the j ury has returned their verdict and gone away and m the absence 
of the accused to examine some witnesses and then to act on the ev idence 
in determining whether or not he should differ from the jury — 7 Bom 

L R 979 If he agrees with and accepts the verdict of the jury (or of the 
majority) he is bound to deliver judgment according to the verdict once 
he agrees with the verdict he cannot afterwards reconsider it or disagree 
with it and refer the matter to the High Court — 4 C W N 683 

Acquittal — As soon as the judgment of acquittal is pronounced the 
prisoner is entitled to be discharged from custody (if there is no other 
charge pending against hun) and his further detention is illegal It « 
for the jail authorities m whose custody the pnsoner was to satisfy them 
selves 0! the result of the trial and no formal warrant of release by the 
Court to the jail authonties IS necessary — 3M II C R App 2 

Sentetiee — If the verdict of the jury is one of guilty it is the du 
of the Judge to pass an adequate sentence for the offence for which t 
jury have convicted the pnsoner and the fact that the Judge has diffet' 
from the jury cannot be a ground for passing a light sentence In ' 
doing he usurps the functions of the jury— 3 R (CrLet)i6 Hecai 
if he likes release the accused on taking bond under section 362 

307 (i) If in any such case the Judge disagrees with thi 

Ptocsiurt “ majonty o 

Sessions Judge dis- fhe jutofs, on aU or any of the chsTgt. 
agrees with verdict t t. l j » t,.,® hia/>r 

of which any accused person has wer 

tried, and is clearly of opinion that it s necessary for 
ends of justice to subnut the case in respect of such accuser 
person to the High Court, he shall submit the case accordmgiji 
recording the grounds of his opinion, and, when the verdict 
one of acquittal, stating the offence which he considers to Iia'c 
been committed, and tn such case , »/ the accused is further charged 
under the provisions of Section 310, shall proceed to try hun on 
such charge, as if such verdict has been one of conitcUon 

(2) Wlienever the Judge submits a case under this section, 
he shall not record judgment of acquittal or of convicbon 
on any of the charges on which such accu'cd lias been tried 
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but he maj either remand such accused to custody or admit him 
to bail 

(3) In deahng with the case so submitted the High Court 
may exercise any of the powers which it may exercise on an 
appeal and subject thereto it shall after considering the entire 
e\idence and after giving due weight to the opmions of the 
Sessions Judge and the jury acquit or convict such accused of 
any oflence of which the jury could have convicted him upon the 
charge framed and placed before it anduf it convicts him may 
pass such sentence as might ha\e been passed by the Court of 
Session 

Charge — This seclion has been amended by see 81 of the Cnmiml 
Procedure Code Amendment Act Will of 19Z3 The main changes 
arc the following —/iril m subsection (I) the words any accused person 
have been tor the words the accused and the words m. 

respect of such accused person have been added >n subsection (2) and 
(3) the words such accused have been substituted for the words the 
accused The reasons are thus stated This amendment prescribes 
that when a Judge accepts the verdict of the )ury m respect of some of 
the accused but not of others he need only refer the case of the litter 
to the High Court — Staltment of Obucts and Reasons (1914) 

Secondly the italicised words at the end of subsection (i) have also 
been newly added We think however that a further amendment is 
required »n section 307 to provide for the case of a person who is also 
charged with a previous conviction under section 310 It seems obvious 
that if the Judge disagrees with the verdict of the jury on the pnncipal 
charge and submits the case to the High Court it is desirable that the 
record should be complete We propose therefore to insert at the end 
of section 307 (1) a provision for the tnal of the further charge under 
section 310 — Report of ike Select ConiiHifre# of i 9 i 6 Under the old 
law it was held that if a case was referred lo the High Court under sec 
307 there was no conviction or acquittal in the Court of Session It was 
the. High Court which could convict or acquit the accused and it was 
only after such conviction by the High Court that the accused could be 
asked under sec 31Q to plead to a presious conviction — 30 Mad 134 
Under the present amendment provision is made for Inal as to the charge 
of previous conviction in the Sessions Court itself 

933 Scope of Section — Assessor case tried ailh jury —Where 
the Sessions Judge tried the accused with jurj for an offence tnable by 
jury and with the jurors as asse<ssors for an offence tnable with asse«‘sor*.i 
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and differing from them in their verdict and opinion referred troth matters 
to the High Court it was held that as to the matter tnabte i\ith asse^'or! 
the Judge should not have incladed it in the reference but should haie 
disposed of It according to law — 8 Bom L R 599 9 Bom L R 1057. 
Ratanlal 600 In re Kantbala Itara}a«a 36 M 1 J 452 But if the 
Judge tnes the assessor case with the aid of the jurors as jurors and not 
as fljse5J0« and disagrees with their vndict (not opinion), he can refer 
the case to the Hif^h Court*— 33 Bom 696 tS Cal 555 

Who eai! refer —The reference under this section must he made b} 
the Judge who held the trial and heard the evidence and not by the officer 
who succeeds him as Judge — sC L J 48 But see section 559 

High Gpurl — Since the H'gh Court iii this section does not include 
a Judicial Commissioner s Court (sec sec 266) a Judge of the Judicial 
Commissioners Court of Smd sitting in Sessions has no power to differ 
from the verdict of the jury and refer this case under this section to the 
J C Court m its High Court junsdietion — H E v MUhoo 25 Cr L J 

42a air 1925 Smd 34 ‘ 

934 Disagreement — ^The Judge can refer the case to the Ihgh Court 
if he disagrees with the verdict of the jury If he once accepts the \crdicf 
he cannot subsequently reconsider it, and disagreeing with the verdict 
refer the case to the High Court — 4 C W h C83 The disagrtemetit 
may be on questions of law as well as of fact — 20 R i 

It is not 10 every case of doubt nor in every case m which the Judge 
entertains a view different from that of the jury that a reference fan 
be made under this section but the verdict of the jury must he mam 
fcstly wrong before such reference can be made — Emp \ ^warnamoyrr. 

4r Cal Gar ^Vhere the jury misunderstands the law as explJuncd hj 
the Judge and dehsers a wrong verdict the Judge should refer the ca^e 
to the High Court under this section and not ask the jury to reconsider 
their verdict — 28 Bom 412 

Where the Judge in his direction to the jury himself e\pTes«ed the 
opinion that the prosecution evidence was open to hostile cnticisni md 
the jury regarding the evidence with suspicion delivered a verdict of not 
guilty the Judge was not jiistiheil in referring the case to the High Court 
because there could not be said to have been a disagreement hetuect 
the Judge and the jury but rather agreement— 7 C W N I35 

A reference should not be made where the disagreement between 
the Judge and the jury is merely on 1 technical point of law Thus where 
the Judge considered the offence to be under sec yfO I P C hut left 
to the jury to decide whether the offence was under see 3G3 or sec 3^* 

I P C and the jury found that the offence vns under sec 3^3 I ^ 
held that there was only a technic*il difference between the two •fction*. 
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and the Judge shonld in view of his own sumining up have accepted 
the verdict of the jury and should not have made a reference to the High 
Court — Emp v Ah Raza 28 O C 69 26 Cr L J 310 

A reference can be made to the High Court only on the ground of 
disagreement between the Judge and the jury and on «o other grounds 
Where the jury returned a verdict of not guilty the mere fact that in a 
similar case upon similar evidence the High Court had convicted some 
other persons is no ground for referring the case to the High Court — 6 
Bora L R 599 

935 Necessary for the ends of justice — ^This section leaves the 
refemng of a case to the High Court entirely to the discretion of the Judge 
for it is only where he disagrees with the verdict of the jury so completely 
that he considers it necessary for the ends of justice to submit the case to 
the High Court that he should do so This discretion should however 
always be exercised when the Judge thinks that the verdict is not supported 
by evidence It is the only way in which the miscarriage of justice by a 
perverse verdict of a jury can be remedied by the High Court— 13 Mad 
343 Sffroifa Charan v Emp 41 C L J 3-»o 2fi Cr L J 1006 When 
the Judge points out to the jury the weak links in the prosecution and 
they do not consider them it is proper for the Judge to refer the case to the 
High Court because such a reference is really necessary for the ends of 
justice— 9 C L J 432 

A reference should be made under this section when the Judge is clearly 
of opinion that such a reference is necessary for the ends of justice — 23 
Cal 355 that is when the disagreement between the Judge and the jury 
IS such a complete dissent as to lead the Judge to consider it necessary 
for the ends of justice to submit (be case (o the High Court — 2 Bom 525 
20 Bom 215 The mere fact that the Sessions Judge does no^ agree with 
the unanimous verdict of the jury does not make it obligatory on the 
Sessions J udge to make a reference to the High Court Section 307 clear!} 
^ves to the Sessions Judge a dxsereUon in the matter and it is only when 
he IS clearly of opinion that it is necessary for the ends of justice to submit 
the case to the High Court that he shall so submit it If he is not clearly 
of that opimon his failure to submit the case is not a subject for inteifer 
cnee by the High Court — Eran Aban v Emperor 50 Cal 658 Where 
a Sessions Judge made a reference on the ground that the question invoh ed 
was a matter of importance but be did not state that it was nece'sarj 
for the ends of justice to submit the case to the High Court or that he 
disagreed with the verdict of the jury the High Court sent back the case, 
directing the Judge to make a proper reference should he think it necessary 
for the ends of justice to do so — 9 C W Iv Ixvi 

It is no longer the law that before making a reference the Judge must 
be satisfied that the verdict is pervtru It is sufficient that he should ^ 

Cr 50 / 


786 


THE CODE OF CSIUINAL PROCEDURE [Ch XXllI 


tleaily oi opinion that a retexence is necessary for the ends oi jnshte 
~Ismatl V Emp 33 C W N 747 Saroda Charan v Emp 41 C L J 
320 26 Cr L J 1Q06 

936 Submit the ease — Whether whole ease should he refentd — 
It IS not intended that when the Sessions Judge is not prepared to accept 
the verdict of the jury in its entirely Imt is prepared to accept it as regards 
some of the accused the whole case is to he referred to the S'gh Court 
\Vhere the Judge agrees with the jury in respect of a particular accused 
the Judge ought to convict or acquit him as the case may be and it 
only with reference to those accused in respect of whom he declines to 
accept the verdict of the jury that he should make the reference — 42 Cal 
789 This IS now eicpressly made clear by the present amendment But 
where the disagreement between the Judge and the jury is as to 'omc 
of the eSarges it is necessary that the whole case should be referred tVheo 
the accused was tried on several chaises and the Sessions Judge accepted 
the verdict of the jury as to some and disagreed as to the other charges 
and referred the case to the High Court only as to these latter it was 
held that by this limited form of reference the High Court was precluded 
from considering the entire evidence on record and that the Session* 
Judge should have referred the whole case leaving it to the High Court 
to consider the whole ot the evidence that was placed before the jury 
— K E V Amnda Charan 21 C W N 435 

Recording the grounds 0/ hts opinion —In refemag the case under 
this section the Sessions Judge should state what material portions of fli« 
evidence he believes to be true and his reasons for arriving at h« cowl’’ 
sions so as to enable the High Court to appreciate them and to pve due 
weight to them— K E v Pumt 3P L T 413 6 Bom L R 519 'Vhere 
the Judge merely said that the veidictwas against the weight of endence 
and expressed no other opinion in his reference it was held that be ought 
to have set out on what portions of the evidence or on what facts the 
accused should have been convicted — 7 C W N 345 So also where 
the Sessions Judge merely stated m his reference that the 
of the jury was erroneous and inconsistent and could not be accep 
and that if the evidence had been believed all the accused should hai^e 
been found guilty held that the tefeience was not a proper reference a* 
did not state the grounds of his opinion The reference should be ^ 
complete and self contained that it ought not to be necessary to refer 
to the order sheet— 25 C W N 683 He should state with some fulness 
his view of the evidence and the credibility of the more important 
because the High Court has to attach more or less weight to the opm 
of the Judge who saw and beard the witnesses — lo Bom L R *73 
J?e/lee<irj»i* on jurors —The Teferca.ee of the Sessions Judge *^****. 
not coDt^n any extrajudicial observations eg any reflection* on t e 
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conduct of the jurors which are not supported by any matenal on the 
record. The 'opinion’ of the Sessions Judge is his opinion on the merits 
of the case and does not include his speculations as to the conduct of 
jurors Such an imputation is not fair to the jurors— v Dhananjoy 
51 Cal 347 (350 35*) 38 C L J 384 Mamfru v Emp 51 Cal 418 
(43®) 38 C ^ J 397 would be most unfortunate if person^ of res 
pectabilitj called upon to discharge the responsible duty of jurots Were 
exposed to the risk of aspersions upon their conduct If the Judge dis 
agrees with the verdict of the jury it is open to him to do so aftd to refer 
the case to the High Court if he is clearly of opinion that such a course is 
necessary for the ends of justice but this does not require that he should 
make reflections upon the conduct of the jurors which are not supported 
hy evidence on the record Such an imputation is unfair to the jurors 
unfair to the Judge himself unfair to the accused and unfair to the High 
Court also — Afam/rw v Emp 51 Cal 418 (449 431) 38 C L J 397 ' 
Recording tmdtnce — The Judge should state In his reference the 
esndence for the prosecution and for the defence the facts which in bis 
opinion are proved upon the evidence recorded in the case and the con 
elusions to which these facts led him — 6 Bom L H 399 

Slaixng the ejfenee — In case of an acquittal by the jury the Sessions 
Judge should state in bis reference what offence the accused has in his 
opinion committed and on what grounds he differs from the )ury->-io 
Bom L R 173 3 Cal 613 as C W N 682 


jf Judge refuses to refer — ^AtTiere a jury convicted the accused against 
the opinion and advice of the Sessions Judge and the latter declined to 
refer the case to the High Court under this section it was held on appeal 
by the accused that the High Court had no power to interfere how ever 
wrong or absurd the verdict might have been in as much as there was 
no misdirection by the Sessions Judge and as there was evidence against 
the accused which was open to the jury to believe— 14 Mad 36 4 M L 
T 483 

Notice to accused — ^Vbere the Judge differed from the verdict of 
the jury and made a reference under this section the High Court before 
proceeding with the case gave notice to the accused as in appeal to 
bring forward any objections to the Sessions Judges recommendations — 
19 W R 38 ‘ 

937 Opinion of the jury —The opinion of the jury in subsec (3) 
means nothing more than the verdict of the jury it does not mean the 
reasons on which the verdict IS founded — ^36 Cal 629 Emp v Tarapada 
18 C \V N 615 Emp v Dhananjay 51 Cal 347 (352) 3? C L, J 384 , 
L T 4T3 29 Mad 9* ^Vhat the Judge has to record in his reference 
14 the conclusion (« e verdict) of the jury and npt the reasops on which that 
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iConcluuon IS based And the drcomstance that no such reason has been 
ascertained does not warrant the High Court to decline to go into the 
' evidence and amve at its own judgment as to the guilt or innocence of 
the accused — 29 Alad 91 But the Judge should do ivell to take the 
reasons of the jury for the view taken by them, especially when there 
is some inconsistency in their verdict — 36 Cal 629, 6P. L J. 264 E-en 
where the jury are unanimous in their verdict, the Judge should ask for 
specific findings on the particular facts on which he himself relies This 
would enable the High Court to understand the particular grounds on 
which the jury proceeded, and it will then only be necessary to consider 
the propriety of those grounds — 2 Weir 38? Where m a tnal Injury the 
case depends entirely on mrcunistantiat evidence, and the jurors are 
divided in opinion, the Judge ought, if be intends to make a reference to 
the High Court under this section, to ascertain from the jurors the reasons 
for their opinion — 1 P L T 657, K. E v PunU, 3 P L T 413. 

938. When High Court will interfere — ^The High Court will exercise 
ita discretionary powers with great caution and care The mere fact 
that upon a consideration of all the evidence before the Sessions Court the 
High Court would ha\ e amved at a couclusion different from that arrived 
at by the jury, would not justif> the High Court m interfering with the*r 
unanimous verdict — Etnp v Chirkva 2 A L J 475 Emp v 
Gopal. 38 C L j I C*>ip v Ponita Lai. 46 All 2O5 (267) £»«/> ^ 
Hyder, 4 P L T 425 The High Court upon a reference under fins 
section IS reluctant to interfere with the unanimous verdict of a jur) and 
if that verdict is honest and not unreasonable and can upon the evidence 
be supported, the High Court will accept the verdict even though >t may 
not wholly agree therewith — K E v Pramuthanath, 30 C L J 5°3' 
Emp V Premananda, 52 Cal 987 29 C W N. 738 S 42 C L J> Hi- 
Emp v Panna Lai, 46 All 265 (268) The High Court which has not the 
opportunity to see the witnesses must act with great caution on a reference 
under this section, and therefore it will not ordinarily interfere with the 
unanimous verdict of the jury, which has been accepted by the Judge with 
regard to some of the accused— v Akiar, 51 Cal 2^l (*77) 

High Court is to interfere in every case of doubt, or in ev^ry case in which 
♦hft.w’dAomtw/ydAhaxawarraiiMd.a.iJiffAJWihxewiict,. thenthereal tna 
by jury would be at an end and the verdict of the jury would have 
more weight than the opinions of assessors — Q. v 5Aa»» Bagdt, .0 
R. 73 . 

The High Court will not exercise its vast idiscretionaiy powers ves 
under this section in setting aside the unammoos verdict of a jury, o 
it is perverse or patently wrong or may have bpen induced bj' an error 
the Judge — Lmp v I>hunum, 9 Cal 53 ; Pig v Khanderav, » Poia. 

10 (13) . Emp V Panna Lai. 46 AU 365 (zSy) t 22 A. L. J. 162 ; C* 
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McCorlky 9 All 420. 2 C L R 518 10 Bom 497. 15 Bom 452, 20 
Bom 215 , Emp v Walker, 26 Bom R 610 26 Cr L J 211 , Emp, 

\ ^nlya Copal, 38 C L. J i , H Cal 85, Ashgar v K. E . 32 C W, K 
811 , Emp V Sagarmal, 28 C W N 947 40C L J 135 TheHigh Court 
has to give due weight to the opimon ol the Sessions Judge and to the 
opimon (>erdict) of the jury The measure of the relative weight to be 
attached to these two factors cannot be crystallised into an inflexible 
formula. The answer must depend upon the circumstances of each case 
But the trend of judicial opimon has been in favour of preference of the 
unanimous verdict of the jury If the verdict is not unanimous, the 
weight to be attached to it is necessarily diminished but if the verdict 
IS unanimous, the High Court should not interfere with it unless it is 
clearly wrong — Emp v Dhananjey, 51 Cal 347 (353) Emp v Jamaldi, 
51 Cal 160 (165) 28 C U N 536 25 Cr L J 1000 Although the 

High Court has very full powers under Section 307 to reopen all matters 
in connection with the verdict of the jury it does not follow that the High 
Court should feel justified in using those powers to the full If the ver- 
dict of the jury is unaumous and is neither perverse nor clearly and mam 
festly wrong the High Court should not re open the matter ab ttitlio and 
proceed to try It nmo For, if the case isre opened obimlto, it 1$ difficult 
to see what useful function 1$ performed by a jury— v Panna Lai, 
46 All 265 (207) 22 A L J 162 25 Cr L J 981 The High Court 
will not interfere upon any mere preponderance of evidence unless it is 
satisfied beyond reasonable doubt that the verdict is so distinctly against 
the evidence that it may be tenned a perverse verdict — a Weir 388 , 23 
C W h 81 1 imp V Mo/iul 29 C W N 842 26 Cr L J 1298. or 
unless It were established that the jury were wholly miscanicd in their 
conclusion upon the case — g v Ram Chum so W R 33 or unless the 
guilt ol the accused is proved beyond reasonable doubt — 22 C W N 1028 
The High Court ivill not disturb the unanimous verdict of acquittal in a 
case where there >s a substantial gap in (he chain of evidence — K E v 
iuAiu Bewa 38 C L J 135 In dealing with an unanimous verdict 
of acquittal the High Court will have to consider whether the jury were 
entirely unreasonable m giving the benefit of doubt to the accused, and 
whether it was impossible for the jury to arrive at any other reasonable 
conclusion than that the guilt of the accused had been brought home to 
them--Fwp v Colam Kadir, 28 C \V N 876 25 Cr L J 1284 

Where m a criminal trial the jury found the accused not guilty, and 
on being asked by the Judge to give reasons for their verdict they said 
that they gave the benefit of doubt and coukl give no other reason held 
that from the mere fact that the jury were unable to give their reasons 
beyond saying that they gave the accused the benefit of doubt, it could 
not be said that the jury had 00 adequate reasons for returning a lerdict 
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ol not guilty,-ana tiiatihfe vordict was wrong , and the High Court viould 
not interfere with the verdict Even trained intellects often fmd it diffi- 
cult to fottnolaie and put before, th^ Court the reasons for an hpimon which 
they hold or which they wish to propound— Ewf* v Aonfff. 41 

C L J. 35 26 Cr L J 805 AIR igzj-Cal 323 

939 Power of High Court — In case of a reference under thiS seebon 
the High Court is to give due weight not only to the opinion of the jury 
but to that of the Judge as well— Ewp v lieamatulla, 17 C W N. 107? , 
6 P. E 1.264.3? L T 413. 41 Cal 754, 29 Cal raS.xsCal 269 But 
although the High Court is bound in dealing with a reference under this 
section to give due weight to the opinions of the Judge and the jury, still 
It IS not bound in any way by these opinionSy and the question whether the 
decision in the case is to he for acquittal or for conviction is entirely open 
to the High Court and left open toil to decide after coaaderation of the 
evidence and the opinions of the Judge and the juryw- J« « A«- 

dHm6a«/ 45 M L J 406 25 Cr L. J 145 , n C W N 715. 15 Boa 
45* » 3® Cal 629 9 C L J 432 When once a reference is made to the 
High Court, the language of the Code does not justify any undue preference 
being given to the opinion o! the jury over that of the Judge The High 
Court has to weigh both the opinions and consider the entire evidence os 
the-rheord just as it would consider in any other cnaunal natter coffling 
befota it for decision— ff £ v Rattwharan, 27 0 C 29 xi 0 B J. 

2 to 25 Cr L J 785 The whole case IS open to the High Court «hea 

hearing a reference, and In dealing with the reference the High Court 
exercises all the powers which it exercises on appeal— Emperer v. 
£<i7AfisAna, 47 Bom 31 (32) 

The High Court cannot consider any quesbon on which the J<3^8* 
and the jury are agreed— 41 Cal 662 So also, the High Court canoot 
consider any question on which the Judge had accepted the serdict of 
the jury, although he did not agree with them — Emperor v 
30 Cal 41 Although the High Court can consider the entire evidence, 
sill! it should not ignore the verdict of the jury on a quesbon of fstt 
Unless there is an astounding reason lor it, the verdict of the jury oo a 
iqnestion of fact will not be set aside The mere fact that another '•’f* 
of the evidence might be taken is not enough— £. £ v Punfl Cham. 

3 P E T 413 < 

£ftwr to comtcl for offence not tAurged -—Ordinarily the High Co“^ 
tanrmt con\dct the accused for ally offence with which he was not 
—41 Cal 662 But the combined effect of this section read with sec *3® 

Is that the High Court may, in dealing with a case coming before ft 
this section, convict an accused for a tntnor offence, although he waJ not 
charged with such offence— 22 Cal 1006 And a Sessions Judge o«epb®S 
the jury's findlog on the graver charges can make a reference to the H'gb 



Sec. 309] THE CODE of CStmNAL PROCEDURE 


791 


Court mth the object ol b&vtog some of the accused convicted on minor 
charges — Emp^ v Hati, 37 C L J 34 But where m a case of offence 
tinder sec 147 I P C the common object assigned in the charge as framed 
to support the case has not been sustained tbe High Court on a reference 
under sec 307 of this Code cannot invent another common object in order 
to support the conviction— v Akbar, 51 Cal 271 (275) 

939A Ko appeal from High Court — A High Court in dealing with 
% reference under this section is not acting m the exercise of its original 
cnminal jurisdiction but only as a Court of reference m a crimtnal matter 

29 Cal 3&6 , and therefore no appeal bes fromi ts oivn judgment passed 

under this section — Ratanlal 691 

Trial when ends — ^WTicn a case is referred to under this section the 
tnal cannot be deemed to be concluded until the High Court either con* 
victs or acqmts the pnsoner— 9 All 420 


G — R6 tnal oj Accused after Discharge of Jury. 

308 Whenever tbe jury is discharged, the accused shall 

« , , ..be detained m custody or on bail (as the 

Retrial of accused j v . ,, 

after discharge of case may be), and shall be tried by another 

jury unless the Judge considers that be should 
not be re tried, m which case the Judge shall make an entry 
to that efiect on tbe chaise, and such entry shall operate as an 
acquittal 

940 If a jury is discharged id tbe course of a tnal for misconduct 
the Judge should hold a fresh tnal before another jury newly empanelled 

jlahim Sheihh v Emperor 50 Cal 872 (cited under sec 282) 

This section does not affect the construction of sec 403 An accused 
who is re tned under this section is not Ined aga\n' within the meaning 
of sec 403 but is being tned on the onginal indictment -end on his original 
plea of not guilty Sec 403 therefore does not bar tbe retnal held under 
this section — Emp v Ntrmal 41 Cal 1072 


— Conclusion of Tnal tn Cases tned mth Assessors, 

809 (i) ^Vhen in a case tned with the aid of assessors, 

the case for the defence and the prose- 
o?2les?orV cutor’s reply (if any) are concluded, the 

Court may sum up the evidence for the pro- 
secution and defence and shall then require each of the assessors , 
to state his opinion orally on all the charges on which the accused 
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has been tried, and shall record such opimon, and for that -purpose 
may ask the assessors such guesiums as are necessary to ascertatn 
what iketr opinions are. All sttch quesiions and the ‘ answers to 
them shall be recorded 

(3) The Judge shall then give judgment, but in doing so 

_ . shall not be bound to conform to the 

Judgment 

opimoDs of the assessors. 

(3) If the accused is convicted, the Judge shall, unless he pro- 
ceeds in accordance with the provtsums of Section 562, pass sen- 
tence on him according to law. 

Change —This section has been amended by seci 82 of theCnnunal 
Procedure Code Amendment Act. XVIII of 1923 The following changes 
have been made — (r) The itabcised words have been newly added m 
sub section (i) This amendment assimiiatcs the procedure by which 
assessors give their opinion to that adopted for ascertaining the verdict 
of the jury, namely by question and answer ’ oj Oijetls oni 
HetuoHt (1914) (2) The itabcised words have been added in subsection 

(3) This amendment is merely verbal, and is the same as that made 
in sec 306 (2) 

941. Summing up — The object of summing- up the evidence is to 
enable the Sessions Judge, m long and intricate cases, to place the evidence 
in an intelligible form, so as to assist the assessors in amving at a reasonable 
conclusion, and not to give the Judge an opportunity of expressing bis 
opimon in emphatic terms on every single matter put in evidence — 9 
Cal 875 In summing up the evidence to the assessors, the Judge should 
not, as be may do in charging the jury, express any opinion upon any ques- 
tion of facts ansing m the case — 24 Mad 523 , 22 Cal 805 He sbou/cf 
not obtrude on the assessors lus own opinion on the worthlessness or other 
•wise of the evidence, because the assessors might become embarrassed m 
coming to an independent opinion of tbeir own in the face of the very 
dcaded opinion expressed by him*— 9 Cal 875 But a discussion and 
statement of points by a Judge with the assessors with the object of getting 
the best assistance for the proper adjudication of the case arc'not improper, 
as the real object of appointing assessors is to assist the Court — ^15 ^ 

25 In a case of gating where the dispute anses over the possession of * 
piece of land and the Crown admits the possession of the accused, and the 
accused themselves urge the plea of private defence, it is the duty of the 
Sessions Judge to explain to the assessors the legal aspect of the plea put 
forward by the accused, and to direct their attention to it bypnttmg specific 
questions to them on the point-^iiHdrriDnftsA v. £iiip , 3 B J 
19 Cr. L j 983 
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Record 0/ sumnitrg up — ^The Sessioas Judge should not ask the pleader 
/or the prossculten to record his samming up to the assessors If the Judge 
himself IS incapable of recording the heads of the summing up, he should 
avail himself of the services of some Court Officer or direct it to be done 
by some independent person — 9 Cal 875. 

942. Opinions of assessors —A trial is altogether bad if the assessors 
are not asked and are apparently not allowed to give their opinions in 
the case — -{o Cal 163 If a Sessions Judge decides a case without inviting 
the opinions of the assessors, he virtually bolds the tnal without the aid 
of assessors, and his finding or sentence will be without jurisdiction^ — 22 
\V. R. 34 . 24 Mad 523 (535) Even if he considers the evidence un» 
trustworthy or unsatisfactory or inconsistent, he is bound to consult the 
opinions of the assessors, otherwise he acts without junsdiction— -10 All, 
414 Where in a Sessions tnal the accused first pleaded not guilty, but 
in the course of her examination alter the completion of the prosecution 
evidence, she pleaded guilty, and thereupon the Judge without taking the 
opinions of the assessors found her guilty and sentenced her, held that it 
was the duty of the Judge to proceed with the tnal as provided by this 
section and hear the defence and then lake the opinions of the assessors— 
7 Bom L R 731. Where a tnal was held for two offences, one with jury 
and the other with the jurors as assessors, and with regard to the Utter 
offence the Judge convicted the accused without taking the opinions of 
the jurors as assessors, the conviction was held to be bad — 2 Weir 334. 

' The opinions of the assessors should be recorded separately It is not, 
in the Court’s opinion, sufficient that this record should contain a mere 
verdict of guilty or not guilty, or proven cr not proven what the Court 
requires is not only the result arrived at by each assessor sitting on a 
Sessions tnal, but if possible, the reasons by which each assessor arrived 
at the result— that is, the grounds of his opinion While avoiding pro- 
lixity, a Sessions Judge should be careful to be intelligible and precise 
m recording such opinions"— Cnf G R &. C O , p 26 

The opinions of all the assessors should be taken Where the Judge 
took the opinions of two only of the assessors, the tnal was illegal and 
not merely irregular — 2C Itlad 398 The opinion of each assessor is to be 
recorded in his own words — i^arw Santat v K £ , 6 P L J 147 Each 
assessor should be required to state his opinion indtvtdually. The Judge 
should not receive the joint opinion of all the assessors, delivered through 
one of them — 9 Cal 875 , 1887 P R 41 

Where the accused is being tned on several charges, the assessors 

shall be required to give their opinions on each of the charge' 22 M R. 

34 Tlus is now made clear by the present amendment 

The assessors arc to give their opimons orallj, and not m wnting. or/ 
In the form of a judgmen — 39 Cal iig ( 
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ConsuUalton beltveen assessors -^Thcre is no provision la Ibis Code 
authorizing a Jndge to allcrw or forbiddicg him to aDoir consultation 
between the assessors aiding him in trying a case Though a Judge nay 
allow one assessor to consult his co-assessors before giving hts o p .ax n 
yet a refusal to allow ^uch a coarse does not amount to any irregularity 
and the Judge is entitled to have before him each assessor’s icdindnal 
and independent opinion — 2 L W 933 

Grounds of opinion — It is very desirable that the assessors «honld he 
minted and encouraged by Judges to state bnefly the grounds of theu 
opinions as well as the result — 2 Bom L R 332 3 Bom L. R. y 3 
sessors are appointed to aid the Judge m the tna! and to give their opinions. 
When the opinion formed by the Judge differs from the opinions formed 
by the assessors he should always ascertain the grounds of the assessors 
opinions— 3 \\ R 6 3 \\ R 21 1905 P R 48 

When opinion may be dispensed mlh — ^Vhen there is absofntefv no 
evidence to show that the offence baa been committed b> the accn«ed 
the Judge can abstain from takmg the opinions of the assessors-— 2 Veir 
368 See sec 289 Bot the Judge cannot do so simply because he cos 
slders the evidence unsatisfactory or untnj$tv\ortby~to All ^14 Vhes 
the ease is withdrawn by the Public Prosecutor vwth the consent of the 
Court an acquittal should be recorded without taking the opinions of the 
assessors or whatever may be their opinions— Ratanlal 307 

Jlteonsidtring opinion —After once summing up the case to the 
assessors and after taking their opinions the Judge has no power to re- 
open the matter and press upon the attention of the assessors a part of 
the accused e confession m order to induce them to change their opinions 
—1886 A W N 22 

Taking fresh eiidenee after opinion — hen the opinions of the assessors 
have been taken the tnal is at an end except for the purpose of givmg 
judgment T£e Judge has no legal authority to reopen a tnal or recall 
witnesses and cause fresh evidence to be summoned and take a second 
and third opinion from the assessors — 1888 P R 29 15 All 136 %''here 
after the assessors bad given their opinions and had been discharged 
the Judge sitting alone took some further evidence m the case before 
writing judgment the trial was held *0 be illegal and was set aside — 43 
All 25 It is the Judge together with the assessors that constitutes the 
Court and not the Judge sitting alone and all evidence must be recorded 
by the Judge in the presence of the assessors — Ibid In a tnal for murder 
in which the soundness of the accused s mind wns at issue the Judge 
after taking the optmoos of the assessors reser\ed judgment ard fcad 
a private interview with the Cml Surgeon as to the state of mind of the 
accused It was held that the procedure was extremely illegal Icstead 
of discusiiQg with the Civil Suregon out of Court the Judge ought to 
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have examined him as a witness tn the presence of the assessors, and the 
accused ought to have been given an opportunity of cross examining 
him— 1889 A. W, N. i8t. 

943- Questions to assessors — ^Pnor to the present amendment, the 
section did not expressly authorise the Judge to put any questions to 
the a&sessors, but it svas laid down in some cases that if there was anything 
obscure in their opinions it was open to the Judge to put to them such 
questions as were necessary to elucidate or supplement their opinions — 
40 Cal. 163 . 41 Cal 350 This is now expressly provided by the present 
section as amended But the questions can be asked only after the deli, 
very of the opinion and not before, and for no other purpose except to 
clear up any obscurity m the verdict The Judge cannot put questions 
to the assessors by way of cross examination — 40 Cal ibj , 41 Cal 350. 

944. Judgment — In passing judgment the Judge is not bound* to 
coidortn to the opinions of the assessors Although the assessors no 
doubt assist the Judge and regard must be paid to their opimons, 34 Mad. 
523. still it IS the Judge who has to decide the case on the facts as well as 
the law, and he is not bound by the assessors’ opinions — Cwf v Shanker, 
14 Bom L K 710 But the Judge cannot convict the accused for an off* 
ence m respect of which the opinions of the assessors were not taken. 
Thus, the accused was charged with and tried for abetment of murder. 
The opinion of the assessors was that be ivas not guilty of the offence 
charged The Sessions Judge accepted the opinion, but convicted the 
accused of causing evidence of murder to disappear under Sec 302 I P C. 
Held that it was imperative on the Judge to have taken the opinions of 
the assessors on the charge relating to sec 201 I P C The conviction 
and sentence must be set aside — Emp v Appayya, 25 Bom L R 1318. 

The Judge should form his opinion on the evidence at the trial, and 
not merely upon the views of the committing Magistrate— 33 Cal 805 

The judgment must be recorded Bat failure to record judgment does 
not invalidate the tnal, but is only an irregularity curable by sec 537 — 3 
Weir 397 

The judgment must contain all the particulars specified in sec 367, 
even though the tnal is held with the aid of jurors as assessors A refer- 
ence to the heads of the charges to the jury is not suffiaent — Ratanlal 426. 

The judgment must be recorded by the Judge who held the tnal. 
Where after the assessors had given their opinions, the Judge left the dis- 
tnet without recording his judgment, and his successor, after considering 
the evidence recorded at the tnal, convicted and sentenced the accused, 
the conviction was set aside and a retnal ordered— -SI W R 47 

/* 

Cancellation of tnal . — The accused were committed to the Sessions 
on a certain charge At the commencement of the tnal. two more charg 
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were added The tnal then proceeded op to the point where the assessors 
opinions were taken The Judge reserved judgment hut in 'nntmg it he 
was of opimon that one of the chafes was improperly added and he 
therefore cancelled the trial and held a fresh tnal It was held that the 
Second tnal was mvahd because the tnal Judge had no authonty to cancel 
or set aside the tnal which had been or^inally held and the assessors 
opinions having been recorded he had no option hut to give his judgment 
In accordance with this section — Emp v Nathu 17 Bom L R 1074 

1 — Procedure tn Case of Previous Conviction 

310 In the case of a trial by a jury or with the aid of assessors. 
Procedure in case of accused is charged utlh an offence 

previous conviction further charged that he is by reason 

of a previous conviction liable to enhanced punishment or io 
punishment of a different kind for such subseguent offence, the 
procedure prescribed by the foregoing provisions of this Chapter 
shaU be modified as follows, namely — 

(a) Such further charge shall not be read out w Court and 
the accused shall not be asked to plead thereto, nor 
shall the same be referred to by the prosecution, or any 
evidence adduced thereon, unless and until~“ 

(») he has been convicted of the subsequent offence, or 
(«) the jury have delnered their xerdict, or the opinions of 
the assessors have been recorded on the charge of the 
subsequent offence 

{b) In the case of a trial held with the aid of assessors the 
Court may, in its discretion, proceed or refrain from 
proceeding with the trial of the accused on the charge of 
the previous conviction 

Change — The whole section baa been redrafted by the Cr P C Ameod 
ttent Act XVIII of 1923 The old section stood os folloi's — 

310 In the case of a tnal by jury or with the aid of assessors where 
the accused is charged inth an offence committed after previous coovic 
Uon for any offence the procedure laid down in sections 27I eSO 305 3 ®® 
and 309 shall be mcxlihcd as fallows 

(a) The part of the charge stating the proious conviction >h 
not be read out in Court nor shall the accused be 



Src 310 ] Tur CODE or chimival procedure. 


797 


whether he has been previoasly convicted as alleged in the 
charge, unless and until he has either pleaded guilty to, or been 
convicted of the subsequent offence 

(b) If he pleads guilty to, or is convicted of. the subsequent offence, 

he shall then be asked whether he has been previously convicted 
as alleged in the charge 

(c) II he answers that he h&s been so previously convicted, the Judge 

may proceed to pass sentence on him accordingly , but, if 
he denies that he has been so previously convicted, or refuses to 
or does not, answer such question, the jury or the Court and the 
assessors (as the case may be) shall then hear evidence concern* 
ing such previous conviction, and in such case (where the 
trial IS by jury), it shall not be necessary to swear the jurors 
again " 


It should be noted that clause (b> of the present section is entirely 
new This clause has been added in order to avoid the loconveraencc 
which' may at present anse m cases tried by as$e««ors whose opinion is 
not binding on the Judge Under the amendment in aii\ tnal held with 
the aid of asses'tors the Court is given a discretion to proceed or refrain 
from proceeding with the tnal of the accused on the charge of the previous 
conviction— Sfatemriit 0) Objeeh and Hcasoin (1014) 


945 Scope and object of section — This section applies to tnals 
before a Court of Session and not to trials before a Magistrate— >50 Cal 
367, The law as to the taking of evidence of previous conviction in a 
trial before a Magistrate has been enacted in the new section 2 jjA. 

The object of this section in prohibiting the proof of previous con- 
viction to be put in until the accused is conv icted, is to prev ent the accused 
from being prejudiced at the Inal — Maung E Gyi v C*np . i Rang 520 
Therefore, where in the course of a tnal a witness was allowed to say that 
he had heard that the accused was an old offender the verdict was set 
aside, because the improper statement of the witness might have influenced 
the verdict of the jury — 1890 A W N. 12 ^^^le^e the charge in regard 

to the previous convictions and the portion of the statement of the acensed 
before the committing Atagistrate admitting such previous convictions 
were read to the assessors before the conclusion of the tnal for the substan- 
tive offence, the tnal was vitiated — Teka Ahtr v Ktvg Etnp , 5 P L. J 
706 A Judge's direction to the jury to consider proof of previous convic- 
tion as evidence regarding the character of the pnsoner amounts to a 
misdirection — 5 Cal 76S But where no failure of justice was caused 
I e where the accused was not prejudiced (eg m a prtma facte case 
theft), the High Court refused to uitexfere in a case in which the 
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5Pas called upon to plead simultaneously to a charge of theft and previoos 
conviction — 13 C L K 110 

946 Previous conviction — ^The previous conviction referred to 
in this section must be a conviction within British India A conviction 
outside British India {e g in Berar) does not lall within the pumew of 
this section and cannot be taken into account for the purpose of affecting 
the punishment on a second conviction in British India But it is not 
absolutely improper howe\cr to take such conviction Into consideration 
—7 C P L R 24 

The charge alleging the previous conviction need not show the amount 
of the former punishment — 4 M H C R App ri 

When prtv\out eonvteticrt can he proved — It is most essential that 
the rules laid down in this section should be followed with precision and 
regnlanty and close attention — 1890 A W N 12 and proof of previous 
conviction should be put in only after the tnal Is concluded — 3 ^ ^ 
38 x886 A W N 47 The jury ought to be informed that the accused 
IS charged with previous conviction only after their i crdict is taken and 
never before— 2 ^^elr 393 And the record should invanably show that 
no reference to previous conviction has been made until the snbseTuent 
offence has been found proved against the accused— ra C L R 355 

How to prove — If the accused admits that he had been previouslj 
convicted the Judge is justified under this section m passing sentence 
upon such admission — 28 Cal 689 1916 M \\ N 327 especially "hen 

the Magistrate passes a sentence which is legal esen without proof of the 
previous conviction— 1916 M W N 327 But if he docs not plead to *he 
charge of prenous conviction it cannot be proved by an extract from the 
record of previous conviction without proof of identity — a Meir 393 
13 W R 33 See also notes under section 3IZ 


311 Nottvithstanding anything in the last foregoing sec 

. - tion, evidence of the previous conviction 

when evidence of ’ < r t. ivte- 

previous conviction may be given at the tnal for the suose- 
tnaybeglTn ^ quent offence if the fact of the previous 
conviction is relevant under the provisions of the Indian 
Evidence Act 1872 

In a tnal of offences under secs 395 and 40'* I P C the eiidence of 
previous conviction Is not permissible under sec 54 0/ the Evidence 
no evidence having been previously Offered of the accused $ good character 
Sor does sec 6 or 14 of the Evidence Act justify the admisnoo *** 
evidence— Te*a AAfr v A S 3 P -L J 706 
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J — List of Jirrors for Htgh Court, and simmontng. 

Jurors for that Court 

312 The names of not 312 The Htgh Court 
more than four may Prescribe 

special jurors hundred per special jurors the number of 
sons shall at persons whose 

an> one tune be entered in names shall be entered at any 
the special ]urors list one time tn the special jurors’ 

list, provided that no definite 
number of Europeans or of 
Americans or of Indians 
shall be so prescribed 

Thxs section has been redrafted by sec 18 of the Criminal Law Amend 
ment Act XII of igjj The reason ©( this amendment is thus stated 
The High Court special jury bst should in our opinion be revised and it 
should no longer be limited to 300 Europeans and soo non Europeans It 
should include all who are qualified to whatever nationality they may be 
long This revision will probably increase the proportion of non Europeans 
in the list This proposal involves the amendment of section 312 of the 
Code — Jltpori of iht Racial Dittincixont ComnUtee Para 35 


313 (i) The Clerk of the Crown shall before the first 

day of Apnl in each year and subject 
speciai'j^uren™**” Court from time 

to tune prescribes prepare — 

(a) a list of all persons liable to serve as common jurors , 
and 


(6) a hst of persons liable to serve as special jurors only 
(2) Regard shall be had in the preparation of the latter 
hst, to the property, character and education of the persons 
whose names are entered therein 

(3} Ko person shall be atUthd to have hts name entered 
in the special jurors’ list merely because he may have been entered 
in the speaal jurors' hst for a previous year 

(4) The Governor General in Council or the Local C 
ment in the case of the High Court at Fort WiUiam m 
and in the case of Other High Courts the Lo^al Gt 
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may exempt any salaned officer of Government from serving 
as a juror \ 


{5) The Clerk of the Crown shall subject to such rules 
as aforesaid have full discretion to pre 
preparing lists seems to him to be 

proper and there shall be no appeal from 
or review of his decision 


The drawing up of the list of spec al jurors is entirely in the discre 
tion of the Clerk of the Crown and tl e High Court will not interfere — i 
Ind Jur (hi S ) 106 


314 (i) Preliminary lists of persons liable to serve as 

PuW.cat.on Ol l,its “""no” jmore “"d aS spK.al jurors res 
prelim nary and re pectively signed by the Clerk of the Crown 
shall be pubhshed once in the local official 
Garette before the fifteenth day of Apnl next after their prepa 
ration 

(2) Revised lists of persons liable to serve as common 
jurors and special jurors respectnely signed as aforesaid 
shall be published once in the local official Gazette before the 
first day of Alay next after their preparation 

(3) Copies of the said lists shall be affixed to some cons 
picuous part of the Court house 

316 (i) Out of the persons named m the revised lists 

^ ^ aforesaid there shall be summoned fof 

Number of jurors to , , 

be summoned m pre each session *« the town which ts m i«k«‘ 
sidency towns aS f^any 

of those nho are liable to serve on special or common juries respec- 
ttvdv as the Clerk of the Crown considers necessary 

(2) No person shall be so summoned more than once in 
SIX months unless the number cannot be made up without him 

(3) If dunng the continuance of any sessions it appears 

that the number of persons so summoned 
nSjippiemernary sum jg sufficient such number as may be 
necessary of other persons liable to serve 
as aforesaid shall be summoned for such sessions 
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Tbe words in the town H gh Court 1 ave been subst tuted for 
the words in each Presidency town A s milar amendment has been 
made in sec 316 and m the third proviso of section 276 

316 Whenever a High Court I»as ^iven notice of its in 
tention to hold sittings at any place out 
Summoning jurors side the /oitM ithich it the usual place of 
outside the presi » rr t / xt. 

dency towns stiling of Such High tourl for the exercise 

of its onginal criminal ]unsdiction the 
Court of Session at such place shall subject to an> direction 
which may be given by the High Court summon a suffiaent 
number of jurors from its oivn hst m the manner hereinafter 
prescribed for summoning jurors to the Court of Session 

The italicised, words have been substituted for the words Pres dency 
town Similar amendment occurs in sees 37c and 313 

817 (1) In addition to the persons so summoned as jurors 

the said Court of Session shall if it thinks 
Military jurors needful after communication wth the com 

manding officer cause to be summoned such number of com 
missioned and non commissioned officers in Her Majesty s Army 
resident within ten miles of its place of sitting as the Court 
considere to be necessary to make up the junes required for 
the tnal of persons charged with offences before the High Court 
as aforsaid 

(2) All officers so summoned shall be liable to serve on 
such Junes notmthstandmg anything contained m this Code 
but no such officer shall be summoned whom his Commanding 
Officer desires to have excused on the ground of urgent militan 
duty or for any other speaal military reason 

3I8 Any person summoned under S 315 S 316 or 
who without lawful excuse fails tj 
attend^* furors as required by the summons o' i 
attended departs without liai- ^ 
the permission of the Judge or fails to attend af'er szrxr 
ment of the Court after being ordered to attend ^ .i 

guilty of a contempt and be liable by ord*r Judr" 

Cr 51 
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sudi fine as he thinl^s fit , and in default of payment of such 
fine, to impnsonment for a term not exceeding six months in 
the avil jail until the fine is paid , 

Provided that the Court may in its discretion remit any 
fine or impnsonment so imposed 

K — List of Jurors and Assessors for Court of Sesswn, and 
simwonxng Jurors and Assessors for that Court 

319 All male persons between the ages of twenty one 
and sixty shall except as next herein 
mentioned, be bable to serve as 
jurors or assessors at any tnal held within 
the distnct m which they reside, or, if the Local Government 
on consideration of local circumstances has fixed any smaller 
area m this behalf, within the area so fixed 

^\’he^e the Sessions Judge of Kanara asked the High Court for special 
peinussiOQ to bold his Court at Sirsi instead of at Kan^3^ the High Court 
declined to pennit it as no assessors could be called upon to attend at 
Sirsi which was outside the area fixed — -Ralanlal 304 

320 The foUotving persons are exempt 
xempiions liability to serve as jurors or assessors 

namely — 

(fl) officers in civil employ supenor in rank to a District 
Magistrate , 

(aa) memhers of exOier Chamber of tite Indxan LegtslaUat 
and members of a Leg%stat%ve Cottnctl consltluUd 
under the Government''of India Act, 

(i) salaried Judges , 

(c) Commissioners and Collectors of Revenue or Customs 

(d) police officers and persons engaged in the Preventive 

Service m the Customs Department , 

(«) persons engaged in the collection of the revenue 
whom the Collector thmks fit to exempt on t e 
ground of official duty , 
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(/) persons actually offiaating as pnests or ministers of 
their respective religions ; 

(g) persons in Her Majesty s Army, except when, by 
the law m force for the time being they are specially 
made liable to serve as jurors or assessors 

(A) surgeons and others who openly and constantly prac- 
tise the medical profession , 

(1) legal practitioners (as defined by the Legal Practi 

tioners Act 1879), in actual practice 

(j) persons employed in the Post Office and Telegraph 
Departments , 

{k) persons exempted from personal appearance in Court 
under the provisions of the Code of Civil Procedure, 
1882 Sections 640 and 641 

( 1 ) other persons exempted by the Local Government 
from Uability to serve as jurors or assessors 

Change — Clause (as) has been added by the Legislative Members 
Exemption Act XXIII of 1923 on the recommendation of the Reforms 
Inquiry Committee (contained in Para 91 of their Report) that members 
of the legislatures in India should be exempt from sitting as jurors or 
assessors in criminal trials — Slattment of Objnts and Rtasons (Gaeette 
of India 1925 party p 180) 

321 (i) The Sessions Judge, and the Collector of the 

distnct or such other officer as the Local 
List of jurors and Government appoints m this behalf shall 
assessors 

prepare and make out in alphabetical 
‘ order a hst of persons liable to serve as jurors or assessors and 
qualified m the judgment of the Sessions Judge and Collector 
or other officer as aforesaid to serve as such and not likely to be 
successfully objected to under Section 278, clauses (6) to (/;), 
both inclusive 

(2) The list shall contain the name, place of abode and 
quahty of busmess of every such person and if the person is 
an European or an Amencan the list shall mention the race to 
which he belongs 
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In selecting jurors and assessors the Sessions Judge should choose 
persons of an independent condition in life men of judgment and cxperi 
encc — 23 \V K 35 But persons of high social position eg a hereditary 
Raja should not be placed on the list or if put upon the list ought not 
to be summoned to serve as juror or assessor unless it were known that 
he would be willing to act as such — 1897 A W N 167 

Assessors can only be chosen from the list prepared under this sect on 
— Ratanlal 30^ 

It is not open to the Sessions Judge or Deputy Commissioner to arhi 
trarily exclude from the list any person who is liable and gualified to serve 
as a juror or assessor and who is not likely to be successfully objected 
to under Sec 278 els (4) to (h) both inclusive Special exemption from 
liability to serve can be granted only by the Local Government under cl 
(1) of Sec 320 — C P Cy Cir Pi JI N© 33 


328j Copies of such list shall be stuck up m the office of 

_ , , , , , ^ the Collector or other officer as aforesaid 

Publication of list . , , ^ j. 

and m the court houses of the Distncf 

Magistrate and of the District Court and extracts therefrom 
m some conspicuous place m the toivn or totvns m or rear which 
the persons named m the extract reside 


323 To every such copy or extract shall be sub joined 

... .a notice stating that objections to the hst 

Objections to list ... ^ 

will be heard and determined by tne 

Sessions Judge and Collector or other officer as aforesaid at 
the sessions court»house and at a time^fo be mentioned in the 
notice 


324 (i) For the hearing of such objections the Sessions 

Judge shall sit with the Collector or other 
Revision of 2ist officer as aforesaid, and shall, at the tune 

and place mentioned in the notice revise the list and hear the 
objections (if anjJ of persons interested rn the amendment 
thereof, and shall stnke out the name of any person not suitable 
in their judgment to serve as a juror, or as an assessor, or who 
may estabhsh his nght to any exemption from service given 
by S 320, and insert the name of any person omitted from the 
list whom they deem qualified for such service 

(2) In the event ofja difference of opinion between the 
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Sessions Judge and the Collector or other officer as aforesaid, 
the name of the proposed juror or assessor shall be omitted from 
the hst 

(3) A copy of the revised list shall be signed by the Ses- 
sions Judge and Collector or other officer as aforesaid and sent 
to the Court of Session 

(4) Any order of the Sessions Judge and Collector or other 
officer as aforesaid m preparing and revising the hst shall be 
final 

(5) Any exemption not claimed under this section shall 
be deemed to be waived until the list is next revised 

Annual revision of (6) The hst SO prepared and revised 

shall be again revised once in every year 

(7) The list so revised shall be deemed a new hst and shall 
be subject to all the rules hereinbefore contained as to the hst 
onginally prepared 

All Collectors should cxerasc great care in the revision of tl c jurors 
list BO as to include all qualified persons of intclhgence who arc liable to 
serve and to exclude unfit persons — Mod G 0 ho 474 dated 16th March 
1889 The list should show against each person the language or languages 
understood by him — C P Cr Ctr Pt 11 No 33 

325 In the case of any district for which the Local Govern- 
Preparation of list merit has declared that the tnal of certain 
of special jurors offences shall if the Judge so direct, be 

by special jury the Sessions Judge and the Collector of such 
distnct or other officer as aforesaid shall prepare in addition 
to the revised hst hereinbefore presenbed a speaal hst contaming 
the names of such jurors as are borne on the revised hst and are, 
in the opimon of such Sessions Judge and Collector or other 
Officer as aforesaid, by reason of their possessing superior quah- 
fications m respect of property, character or education, fit 
persons to serve as speaal jurors Provided always that the 
inclusion of the name of any person in such special list shall 
not involve the removal of his name from the revised ’ 
nor reheve him of his liabihty to serve as an ordinary 
cases not tned by speaal jury 
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326 . (x) Tte Sessions Judge shall ordinarily, seven days 
' DUtact ‘1"'= which he may 

to summon jurors and from tune to tune fix for holding the 
assessors sessions, send a letter to theDistnct Magis- 

trate requesting him to summon as many persons named in the 
said revised hst or the said special list as seem to the Sessions 
Judge to be needed for tnals by jury and trials ■with the aid of 
assessors at the said sessions, the number to be summoned not 
being less than double the number required for any such tnal, and 
^ndudittgt where any acctised person w an European or an Ameri- 
can, as many Europeans or Americans as may be required for the 
purpose of choosing jurors or assessors for ihe trial 

(2) The names of the persons to be summoned shall be 
drawn by lot in open Court, excluding those who have served 
ivithin SIX months unless the number cannot be made up 
Without them , and the names so drawn shall be specified in 
the said letter 

(3) Where the accused requires and is entitled to be tried under 
the provisions of Section 27$, there shall be chosen by lot, tn ihe 
manner prescribed by or under Section 27^, from the whole number 
of persons returned the jurors who are to constitute the jury 
until a jury containing the proper number of Europeans or 
Europeans and Americans or of Indians as the case may be, has 
been obtained 

Provided that, in any case tn which the proper number of 
Europeans or Americans cannot otherwise he obtained, the Court 
may, tn its discretion for the purpose of constituting the jury, 
summon any person excluded from the hst on the ground of 
his being exempted under Section 320 

(4) Where under the proviso to subsection (3), the Court Pro- 
poses to summon as a juror any person tn Hts Majesty's Army, 
the provisions of Section 317 shaU apply in like manner as they 
apply for the purpose of the sitmmotfing of military jurors for a trial 
under Section 316 

The Italicised words have been added by sec 19 of the CnmlDal 
Amendment Act XII of 1923 
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947 Sections 326 and 327 & P C contemplate *33 the ordinary or 
normal procedure that all assessors Aould be su mm oned on the first day 
on which a ciuninal Session commences however many trials it may be 
proposed to hold in the course of that Session — 17 Cr L J 17 (All ) 

The duty of issuing a precept to the Distnct Magistrate to summon 
jurors and assessors is imposed upon the Sessions Judge himself it can 
not be performed by a Subordinate Judge in temporary charge of the 
current duties of the Court of Session — Ratanlal 148 

^bere owing to the fact that only three jurors attended the Court, 
the Judge summoned jurors from among the residents of the town on the 
day fixed for the trial htid that the jury as constituted was not a proper 
jury and the fact that the Judge instead of selecting jurors from among 
those who were snmmoned in accordance with the provisions of Sec 326, 
chose persons specially selected (a thing which the Legislature has taken 
special pains to render impossible) was a serious irregularity which could 
not be cured by Sec 537 — 7 C H N x88 

327 The Court of Session may direct jurors or assessors 
to be summoned at other periods than 
another let of jurofi the period Specified in S 326 when the 
or assessors number of tnals before the Court renders 

the attendance of one set of jurore or assessors for a whole 
session oppressive or whenever for other reasons such direction 
is found to be necessary 


328 Every summons to a juror or assessor shall be m wn- 
Form and contents tmg, and shall require his attendance as 
of summons ^ juror or assessor as the case may 

be at a time and place to be therein specified 


329 ^Vhen any person summoned to serve as a juror or 

„ assessor is m service of Government or 

When CoTernment , „ , ^ xu r- ^ 

or Railway servant of a Raibvay Company, the Court to serve 
may be excused which he IS SO summoned may excuse 

his attendance if it appears on th* representation of the head 
of the office in which he is employed that he cannot serve as a 


juror or assessor, as the case may be, inthout inconvemence to 
the public 

r » (*) Court of Session 

Court may excuse • 

attendance of juror or may for reasonable cause excuse any 
*“****’' juror or assessor, from attendance at any 

particular session 
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(2) The Ceurt of Session may, if it shall think fit, at 
Court may relieve the conclusion of a^y tnal by speaal 

jury, direct that the jurors who have 
liability to serve again ^ •• 

as jurors for twelve served on such jury shall not be sum 
moned to serve again as jurors for a 
penod of twelve months 

831 (i) At each session the said Court shall cause to 

List of jurors and he made a list of the names of those who 
assessors attending have attended as jurors and assessors at 
such session 

(2) Such list shall be kept with the list of the jurors and 
assessors as revised under Section 324 

(3) A reference shall be made m the margm of the said 
revised list to each of the names which are mentioned m the 
list prepared under this section 

332 (i) Any person summoned to attend as a juror or 

as an assessor who, without lawful excuse 
Penalty for non at , , 

tendance of juror or fails to attend as required by the sum 
***** mons or who having attended departs 

without having obtained the permission of the Court, or fails 
to attend after an adjournment of the Court after being 
ordered to attend shall be liable by order of the Court of Session 
to a fine not exceeding one hundred rupees 

{2) Such fine shall be levied by the District Magistrate 
by attachment and sale of any moveable property belonging 
to such juror or assessor wthm the local limits of the juris- 
diction of the Court making the order 

(3) For good cause shown, the Court may remit or reduce 
any fine so imposed 

(4) In default of recovery of the fine by attachment and 
sale such juror or assessor may, by order of the Court of Ses 
Sion be imprisoned in the cavil jail for the terpi of fifteen days, 
unless such fine is paid before the end of the said term 

948 Gentlemen on the jury list are under no obligation to notUj 
their change of address to the Court before leaving their ustidl place of 
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residence or to make any arrangement for the acceptahce of notice and 
for the giving of information to the Court that he -would be unable to 
attend Therefore where summons was served by affixing the duplicate 
on the door of the dwelhng house of a juror who at the time was living 
awa> from home and had no knowledge of such service held that he was 
not liable to fine for non attendance — 6 C ^\ \ S87 

The issue of summons to a juror by a registered letter is illegal and 
no fine can be imposed for non attendance in such a case — i C "NV N cxvi 
The order of a Sessions Judge under this section fimng an assessor 
IS not appealable — 8 W R 83 


L — Special Protisions Jot High Courls 


333 At any stage of any tnal before a High Court under 
this Code before the return of the verdict. 
Power of Advocate the Advocate General may if he thinks 
eution fit inform the Court on behalf of Her 

Majesty that he viU not further prosecute the defendant upon 
the cha^e , and thereupon all proceedings on such charge against 
the defendant shall be stayed and he shall be discharged of 
and from the same But such discliarge shall not amount to 
an acquittal unless the presiding Judge otherwise directs , 


949 Nolle prosequi — Aflet the trial had commenced and the evidence 
partly gone into the Judge retired from the cast under sec 55O as he was 
a share holder of the prosecuting Bank and the case was adjourned viuth 
out the jury being dischaiged The Chief Justice purj orting to act under 
Cl 13 of the Charter Act appointed another Judge lo preside at the trial 
of the accused In answer to a question by the Judge the Standing 
Counsel intimated that he intended proceeding -with the trial from the 
point where it had been left whereupon it was contended on behalf of 
the accused that the presiding Judge could not proceed with the tnal 
as the previous Judge and the jury empanelled before him had still the 
seisin of the case The Advocate General thereupon m order to get nd 
of the many difficulties arising out of the case entered a nolle prosequi, 
and the accused was discharged — C V\ N 481 In another Calcutta 
case the jury m the first tnal returned an unanimous verdict of cot guilty 
on the main charge of murder and were divided in the proportion of 5 to 
4 on other counts In the second tnal on the remaining counts (ordered 
under S 30S Cr P C ) the jury returned a verdict of not guiltj by a major* 
ity of seven to two The Judge disagreed with the verdict The 
was brought up again before the learned Judge to he dealt with 
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to law” The Advocate General thereupon appeared and entered a tioHe 
prosequi~Emp v Ntrmal Kanta Soy, 41 Cal 1072 

After the close of the case for the prosecution and just as the counsel 
for the defence was going to call his witnesses, the foreman of the jury 
suddenly informed the Court that they had come to an unanimous verdict 
as to the guilt of the accused and did not dcsire.to hear anything more 
Upon this, the Counsel for the accused said that it was a misbehaviour on 
the part of the jury to give a verdict without heanng the evidence for the 
defence, he therefore asked thp Court to discharge the jury and to em* 
panel a fresh jury But the Advocate General entered a tiolte prosequi 
—Emperor v Olu Muhammad 7 C W N xxxt 

Discharge — AequiUal — In S C \V N xlviii, the Judge ordered that 
the discharge amounted to an acquittal but in 41 Cal 1072 and 7 C W. 
N xxxi the Judge simply discharged the accused but did not acquit him 
An order of discharge under this section is no bar to fresh proceed 
lags being taken before a competent Magistrate upon complaint or upon 
a Police report or under section 190 (c) of this Qode In spite of an order 
of discharge passed under sec 333 the accused may be sent up for trial 
upon the same charges, and the order of discharge does not require to be 
set aside for initiation of fresh proceedings on the same charge*— 

V Sheikh Idoo, 40 Cal 71 Bat m a recent case the same High Court 
has held that an order of discharge passed on a voUe prosequi entered under 
this section puts an end to the indictment on which the pnsoncr is brought 
before the Court, and he cannot be subsequently proceeded against oa 
the same charge— E’mp v Jiteudra Nath 52 Cal 590 26 Cr L J 139? 
AIR 1933 Cal 902 It IS Curious that no reference was made in this 
case to the earlier case of 40 Cal 71 


334 For the exercise of its onginal cnminal junsdiction 
every High Court shall hold sittings on 

Time of holding sit- 


tings. 


such days and at such convenient inter- 
vals as the Chief Justice of such Court 
from tune to time appoints 


335. (i) The High Court shall hold its sittings at the place 
Place of holding sit- at which it now holds them, or at such other 
ttnes place (if any) as the Governor-General 

in Council in the case of the High Court at Fort Wilham, or the 
Local Government in the case of the other High Court, may direct. 

( 2 ) But it may, from time to tunc, in the case of the High 
Court at Fort William with tlic consent of the Governor-Generaj 
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in Council, and in all other cases with the consent of the Ixscal 
Go\emment, hold sittings at such other places within the local 
hmits of its appellate junsdiction as the High Court appoints 
(3) Such officer as the Chief Justice directs shall give notice 
, beforehand m the local official Gazette 

Notice of sittings 

of all sittings intended to be held for the 
exercise of the original cnmmal jurisdiction of the High Court 

886 {Repealed) 

This section \\hich dealt with the place ol trial of European Bnftsh 
subjects has been repealed by sec 20 of the Cnminal Laiv Amendment 
Act Xtl of 1923 


CHAPTER XXIV. 

General Provisions as to Inquiries and Trials 


837 (i) In the case of any 

offence triable 
Tender of par exclusively by 
don to accom , ^ , 

phee the Court 01 

Session or High 
Court the Distnct Magistrate 
a Presidency Magistrate any 
Jlagistrate of the first class 
inquinng into the offence or 
with the sanction of the Dis 
tnct Magistrate any other 
Magistrate, may with the view 
of obtaining the evidence of 
any person supposed to have 
been directly or mdirectly con 
cemed in or pnvy to the 
offence under inquiry, tender 
a pardon to such person on 
condition of his making a 
full and true disclosure of the 


337 (1) In the case of any 

offence triable 
exctavely by 
piice the High Court 

or Court of 
Session or any offence punx- 
shable with imprisonment which 
may extend to ten years or any 
offence punishable under S 211 
0/ the Indian Penal Code with 
tmpnsonment akteh may extend 
to seven years or any offence 
under any of the following 
Sections of the Indian Penal 
Code namely Ss 216A, 36^ 
401 435 and 477A, the Dis- 
tnct Magistrate, a Presidency 
Magistrate a Sub divisional 
Magistrate or any Magistrate 
of the first class may, at any 
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whole of the circumstances stage of the invesltgahon or 
within his knowledge relative inquiry into, or the tnal of, 
to such offence, and to every the offence, with a view to 
other person concerned, whe- obtaming the evidence of any 
ther as principal or abettor, person supposed to have been 
in the commission thereof directly or indirectly concern 
ed in or pnvy to the offence, 
tender a pardon to such per 
son on condition of his mak* 
mg a full and true disclosure 
of the whole arcumstances 
Within his knowledge relative 
to the offence and to every 
other person concerned, whe 
ther as principal or abettor, 
m the commission thereof 
Provided that, where the 
offence is under xnqutry or 
tnal, no Magistrate of the 
first class other than the Dis 
incl Magistrate shall exercise 
the power hereby conferred itn 
less he ts the Magistrate tnak 
tng the inquiry or holding ihs 
trial and, uhere the offence 
under investigation, no such 
Magistrate shall exercise iht 
said power unless he is a Ma- 
gtslraie having jurisdiction 
a place where the offence might 
be inquired into or tried and 
the sanction of the District Ma* 
gisirate has been obtained to 
the exercise thereof 


(4) Every Magistrate (lA) Every Jlagistrate * 
other than a Presidency Ma- who tenders a pardon under 
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gistrate, who tenders a pardon 
under this section, shall record 
his reasons for so doing and 
when any Jlagistrate has 
made such tender and exa 
mined the person to whom 
it has been made he shall not 
try the case himself although 
the offence which the accused 
appears to have committed may 
be triable by such Alagistrate 
(2) Every person accept- 
ing a tender under this sec 
tion shall he examined as a 
witness in the case 


(3) Such person, if not on 
bail, shall be detained m cus 
tody until the termination of 
the tnal by the Court of Ses- 
sion or High Court, as the 
ca«e may be. 


subsection (i) shall record his 
reason for so doing, and shall. 
Oft appltcalion made ly the 
accused, furmsh him with a 
copy of such record 

Provided that the accused 
shall pay for the same unless 
the Magistrate for some special 
reason thinks fit to furnish 
it free of cost 

(2) Every person accept- 
ing a tender under this section 
shall be examined as a wnt- 
ness m the Court of the Ma- 
gistrate taking cognizance of the 
offence and in the subsequent 
tnal if any 

(2d) In every case ithere 
a person has accepted a tender 
of pardon and has been exa- 
mined under s«6 section (2) the 
Magistrate before whom the fro 
ceedtngs are pending shall, if 
he IS satisfied that there are 
reasonable grounds for believ- 
ing that the accused is guilty 
of an offence, commit him for 
trial to the Court of Session or 
High Court as the case may be. 

(3) Such person unless he 
ts already on bail shall be de- 
tained m custody until the 
termination of the tnal • * 

/ 

/ 
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Change — This section has been amended by section 86 of the Criminal 
Procedure Code Amendment Act (XVIII of 1933) The principal changes 
introduced are the following — 

(а) The old section was restricted to offences tnable by the High 
Court or the Court of Session the new section includes several other offence' 

(б) A change has been made as regards the Magistrates ivho can tender 
pardon The Magistrates who should be allowed to tender a pardon 
should in our opinion be Magistrates of the first class who are inquiring 
into the offence and any District Magistrate Presidency Magistrate 
Snb-divisional Magistrate or with the sanction of the District Magistrate 
a Magistrate of the first class having junsdiction in anyplace where the 
offence might be inquired into or tned —Feport of the Joint -Cojuti >ttis 
(1922) 

(c) The power to tender a pardon should be exercisable during an 
tnvesitgation as well as after a magistcnal ttiqutty has begun — !hid 

(d) Subsection (4) of the section has been omitted The first part 
of that sub-section has now been re enacted as sub-section (lA) and 
the latter part has been omitted as unnecessary in view of the new sub- 
section (aA) See the Report of the Select CommiUe 0/ i0t6 

950 pffences —The old section applied only to offences tnalj|e 
exclusively by the Court of Session— 3 B H C R 59 ”5 Mad 61 
Bom 190 I Lah loj - P L T 145 -3 Cr T J 676 These ensfs 
are now rendered obsolete by reason of the change made in this sect on 

But where several offences are being inquired together the fact that 
some of the offences do not fall under this section will not debar the Magis 
trate from granting pardon in respect of the offences which fall under it 
All that the Section requires is that the offence in respect of which pardon 
IS tendered must be an offence described herein — Hanmal v Croai 
9 S L R 43 1915 P R 17 Jsiwaif V Lmp 26 Cr L J 1045 {^sg) 

951 Pardon — When can he tendered — Under the old section a 
pardon could be tendered only in an enquiry (see the words offence ondrr 
inquiry) but not during an emresUgation — Emp v MoUlal Htralal Ah 
Bom 61 But the Lahore High Court held that the word inquiry m the 
aection included everything done by the hfagistrate whether the case u as 
chalfanned or not and therefore pardon could be tendered where Ihe 
offence was only under Investigation by'the police — Sher Muhanmady 
Crown 3 Lah 431 This was also the view in Sind— CfO»« v ^ 

5 S L R 174 This conflict of opinion has now been removed by 
present amendment and under the present section it can be tendered 0 
any stage of the investigation as well 

All that this section requires is that there should be an invesfigut*®® 
in progress regarding the offence If at the date of the pardon proceedings 
were going on against the accused for an offence mentioned in Hn* seci'O" 
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the pardon is perfectly legal and the approver is a competent witness 
against the accused — Ismail v Emp , 26 Cr L J 1115 (Nag) 

A pardon may he tendered to a person e^en after a charge has been framed 
against him— 22 Cr L J 255 (Lah) A pardon can be tendered to an 
appro\ er dunng the course of an inquiry even though the pnncipal offender 
has absconded and the tnal cannot therefore proceed In such a case the 
approver s statement wnll be recorded under Sec 512 of the Code— 46 Bom 
120 

n ho can grant pardon — Sec notes under Change above ^Vhe^e 
the offence is under investigation the Magistrate (other than the Distnct 
Magistrate) tendering pardon must have junsdiction over the offence A 
Magistrate of one district cannot tender pardon to a person implicated in 
an offence committed in another district and inquired into m the latter 
district The pardon so tendered is illegal and cannot be validated by 
the operation of Sec 20 All 40 

\Vhere the offence is under investigation the Magistrate can grant 
pardon only with the sanction of the Ehstnet Magistrate This sane* 
tion should be a written sanction but an oral sanction though irregular 
would be valid — 5 A L J 691 

A Deputy Commissioner tr>'ing a case triable eTclusively by the Sessions 
Court under the powers conferred by Sec 30 can offer a conditional 
pardon to an accused under this section — Palon Singh v Emp 10 C 
W N 847 

Power of Local Government — The Local Government has no power 
to offer a conditional pardon to an accused for the purpose of giving evi 
dence against the other accused under flu serdcii — 10 C \\ N 847 
33 Cal 1333 But the Local Government as an executive authontv 
has power to refrain from prosecution m iependently of this section— 
Emp v liar Prasad Dhargawa 45 All 226 (2'9) 2i A L J 42 This 
section IS addressed to certain Courts of justice and has nothing to do 
vnth the powers or discretion of an executive authority such as the Local 
Government in the matter of instituting or refraining from instituting 
any prosecution The Local Government can grant pardon even though 
the case is not tnable exclusively by thi^Court of Session or High Court 
It can examine an accompbee as a witness even though no formal tender 
of pardon has been granted to him Thus where the Government of 
C B ba-vvag before vt the case of a. Saboelinate Judge who was suspected 
of receiving bnbes issued a notification to the effect that no prosecution 
would be instituted by the Government against any person who would come 
forward with evidence that he had paid or offered biibe to the accused 
(Sub Judge) and in consequence of the notification two men came forward' 
and gave evidence against the Sub-Judge fceli that the evidence of 
two persons as witnesses was admissible on the principle of subsection 
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of flus section although no pardon was formally tendered, to them, under 
see 337 and although the offence (sec i6i J P C ) was not triable exclu 
sivcly by a Court of Session or High Court — £mp v Har Prosai Bhargava 
45 AH 226 

To whotn pardon can be tendered — ^Pardon can be tendered to any 
person who is supposed to be directly or indirectly concerned in or pnvy 
to the offence The word supposed must be taken as intended to 
ojcclude merely the case of a man who lias actually been convicted of the 
crime and not the case of a man who though admitted to be a party to 
the crime is unconvicted therefore where pardon was tendered to a person 
who pleaded guilty but was not convicted it was held that the pardon 
was properly granted and that his evidence was admissible — 7 All 160 
Hatanlal 730 

It fs not necessary that the person to whom a pardon is tendered 
should himself be charged with an offence triable exclusively bv the Court 
of Session it is not even necessary that he should be an accused in the 
case all that is required by this section is that he should be supposed to 
have been directly or indirectly concerned in or pnvy to such offence 
with which another person IS charged— /msAiin V Etnp 24 Cr L J 
6 N L ] 144 

Pardon cannot be tendered to a person whose complicity in the enme 
18 not admitted by him>elf such a person cannot be considered to he an 
approver and his evidence cannot be taken as that of an approver — Ss"* 
Ram V Emp 3 4 Cr L J 790 

Condition of pardon —The only condition on which pardon can he 
tendered to an accused person is the one specified m this section W 
the tender of pardon there should be no temptation offered to deviate from 
the truth A tender of pardon on condition that the approver should 
testify to having been present at the scene of the offence and to have per 
sonal knowls>dge of the circumsfancen under which the offence was com 
initted !s illegal— Hatanlal 612 

952 Effect of Pardon — A person who has been granted pardon 
under tins section and who has fulfilled the conditions of pardon must be 
released and cannot be re arrested in reject of the same offence or for 
any offence inseparably Connected with it Thus m a dacoity case 
an accused was tendered pardon under this section He made a 0 
statement implicating himself and others pointed out the place where 
he had a carbine and ammunition concealed gave them up to the Pc ce 
and in all respects compbed with the conditions of the pardon At 'he 
clove of the case ho was released He was then re arrested and tried under 
section 20 of the Anns Act m respect of the possession of the carbine 
aaimunition which he had given up to the Police Held that the possessiou 

of carbine and ammuaition being an offence m connection with the matter 
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of the dacoity and inseparable from his guilt as a dacoit his prosecution 
for such an offence, after he had fulfilled his condition of pardon in the 
dacoity case, was improper and mnst be set aside — Shavi Sundar \ Emp , 
19A L J 717 

\ pardon tendered to a person m respect of one offence is no bar to 
his tnal and connction for an entirely dijferetti offence — Emp \ Sardara, 
46 All 236(240) 22 A L J S3 25 Cr L J 956 But it Mill bar bis trial 
and conviction in respect of offences which are so closely connected with 
the offence in respect of which the pardon was tendered that they may be 
said to be cohered bj the terms of the pnrdon— 0 E \ Ganga Charan 
ir All 79 

953 Sub-section (tA) — Recording reasons — Although sub-section 
(lA) requires the Magistrate, who tenders pardon to record his reasons 
for so doing still the recording of the reasons is not a condition prece 
dent to the tender of pardon and its acceptance by the approver, and 
the pardon Cannot be set aside merely because the reasons are not recorded 
—13 Cr L J 588 (Xll ) When the facts which led up to the tender of 
pardon appear on the record the omission to state the reasons is not an 
illegally which vitiates the proceedings — 36 Cal 629 Crown v JVaryam, 
S Lah L J 408 nor even can it be 1 ground for excluding the approiet s 
evidence as inadmissible — 3 C L J 224 

954 Sub-section (2 ) — Approver aswttness —According to sub-section 
(2) the approver shall be examined as a witness in the case The expression 

in the case (see the old section) includes the pTelimmaiy inquiry, and 
does not rerer to the trial alone — 24 Mad 321 it X L R 39 This fs 
now made clear by the present amendment of this sub section 

If the approver when esammed as a witness in the committing Jlagis 
trate s Court did not comply svith the conditions of pardon it was not 
necessary that he should be evamined as a witness before the Court of 
Session— 5 SLR 174 

It IS not compulsory to examine the approver in the Sessions Court 
if he has shoivn by his evidence in the Magistrate s Court that he is an 
untrustworthy witness — 42 Cal 856 

AVTiere an approver when examined in the preliminary inquiry keeps 
back material evidence witbm his knowledge the Magistrate can withdraw 
the pardon, and the prosecution is not bound to put him forward as a 
witness in the sessions trial— 24 Mad 3** A person who has not satisfied 
the conditions of pardon at the commitment, need not be examined at the 
tnal m the Sessions Court the esidcnce given b> him before the com- 
mitting Magistrate can be used as evidence m proceedings taken against 
him— 1907 U B R 4th ^r (Cr P C)7 1905 ^ R 4t See notes under 
Sec 339 

An approver cannot be examined as a witness unless and until 

Cr. 52 . 
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has been discharged by a written order a mere promise of immunity from 
prosecution given by the Loca! Government does not amount to an order 
of discharge Unless he is formal!) discharged he does not cease to be 
an accused person and cannot be examined as i witness and he does not 
cease to be an accused person by reason of the mere fact that the police 
did not send him up for trial — Mahandii v Croun i Lah io-» (dissenting 
from t904 P R 21) 

955 Accused illegality pardoned — It is illegal for a Magistrate to 

convert an accused into a witness (approver^ except when a pardon has 
been lawfully granted under Sec 337 — i Bom 610 Therefore where 
i Magistrate tenders pardon to one of the accused persons in a case not 
exclusively triable by the Court of Session and examines him as a wntnes? 
the statement made by that accused is irrelevant and inadmissible even 
AS confession of a co accused — 2 All •’60 to Bom 190 25 

Mad 6: , 

956 Conviction based on approver s evi-'ence — ^Though a convic 
tion IS not illegal merely because it proceeds on the uncorroborated leili 
mony of an approver (Sec 133 Evidence Act) 7 All 160 5 W R 

i Mad 394 yet it is unsafe to convict a person upon such tesUniony~ 

19 \V R 68 20 \V R 19 The evidence of an approver should not be 

believed without material corroboration and in order to see whether 
there is such a corroboration it is the duty of the Court to scrutinire snd 
marshall out very carefully the proof relating thereto Where thi* duty 
has not been properlj performed by the lower Court the High Court will 
interfere m revision and set aside the conviction — Mama v Emp 
P W R 3 12 Cf L J 35 A conviction is bad in law if the accused 
has been convicted on a retracted statement made by him under promise 
of pardon which so far from being corroborated by any other evidence 
whatsoever has been contradicted m important particulars by other pm 

secution evidence — 1916 P W K 6 And the Judge m Ins charge to the 

jury should take care to point out that although a conviction based on 
the uncorroborated testimony of the approver is not illegal yet it •* 
the practice of the Court so to convict and should state also thut Ih* 
evidence of the approver was given on conditional pardon — to M R U 
29 Cal 782 But when the Judge had vramed the jury of the danger 0 
convicting the accused on the uncorroborated testimony of the app*^'*^ 
and the jury notwithstanding the Judge s remarks convicted the 0 *^^“** 
t was held that the conviction was valid in law and could not b* < 3 *’** 
tioned by the High Court — 15 M R 37 6B L R 108 

As to the amount of corroboration necessary no hard and f®®* 
can be laid down it depends upon the nature of the enme on the ** 
of the complicity of the accused and the nature of the corroborati'U 
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—28 Cal 339 It is snfficieitt i£ the approver's esidence is corroborated 
in some of the leading circumstances of the stor>. so that the Court may 
be able to presume that be had told the truth as to the rest — ii \V R 21. 
The eMdence of the approser should be corroborated not onl> as to the 
circumstances of the case, but also as to the identity of the prisoner — 3 
B H C R 57 I Bom 473,10 Bom 319 and also in matenal particulars 
in respect to that person having committed the offence — 21 W R O9 . 
18 C W N 550 The corroboration should be such as to support that 
portion of the approver’s testimony vvhKh makes out that the prisoner 
was present at the scene of the offence and participated in the acts of 
commission — 19 W R 16 

957, Sub-section (2A) — Magistrate cannot try the case — Sub section 
(aA) lays down that the Magistrate tendering the pardon must commit 
the case to the Sessions and is not competent to try it himself Thus, 
where m a case of robbery, the Magistrate grants a conditional pardon 
to an approver and is satisfied that there 1$ a ^rimo facte case, he has jio 
jurisdiction to dispose of the case himself butis bound under the provisions 
of this clause to commit the case to the sessions — Nagaktn v Et»p , 4 
Bur L J II 36 Cr L J 839 The Magistrate before whom the sus- 
pected person IS brought lace to face, and who attempts to induce him 
by promise of pardon to make a full and true disclosure, assumes to a 
certain extent the function ol a police officer and identifies himsell with 
the prosecution, and it is doubtless on that reason that it is considered 
proper to disqualify him from trying the case—^Hrm Empress v Eaiera, 
1898 P R 3 A Deputy Commissioner trying a case under the special 
powers conferred by sec 30, does so as a Magistrate, and if he tenders 
pardon to one ol the accused, he cannot try the case bimseU — Pabon 
Si«?A V Etitp, 10 C W N 847. KisAarv Ewp . 35 Cr L J 1341 (Nag) 

This sub section debars only the Magistrate tendenng the pardon 
from tr>ing the case, but a Distnet Magistrate sanctioning the tender 
of pardon to an approver is not precluded from trying the case — Akbar 
\ Crown, 1919 P R 30 

•Examined — In 1898 P R 3 it was held that the examination re- 
ferred to in the old sub section (4) relcired to an examination made bj 
the pardon-tendeiing MagisUate on the tender ol the pardon and directly 
resulting from it. and not the examination made by any other Magistrate 
t>i the course of the Inal But the examination referred to in the new 
sub-section (2A) is the examination made under sub-section (2) which 
speaks of an examination made in the Court of the Magistrate taking 
cognizance of the offence as well as the examination in the subsequent 
Inal, if any 

953 Sub-section (3) * — ^The approver shall be, unless he is on 

/ 
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detained until the termination of the trial — 8 L B R 35? and nothing 
can be done against an approver ^ho has not complied with the conditions 
on which the tender of pardon was made to him until after the ease m 
the Court of Session has been finiidied then his trial should be cointaerced 
de novo — 23 Bom 493 13 C P L B 123 Sec notes under sec, 339 

The meamng of this sub section is that the approver shall not he set 
at large until the judiaal proceedings pending against the accused person 
are finished It la immaterial for the purpose of this sub section whether 
the proceedings are finished by a Magisterial order of discharge (under 
sec before trial or by a Judge s order of acquittal after tnal In 
the case of the Magisterial discharge the snb section will be satisfied if 
the approver is detained m custody oris on bail until the order of discharge 
isrnade — 37 Bom 146 

338 At any time after commitment, but before judgment 
IS passed, the Court to which the commit 

taming on the tnal the evidence of any 
person supposed to have been directly or indirectly concerned 
m, Of pnvy to any such offence tender, or order the committing 
Magistrate or the District Magistrate to tender, a pardon on the 
same condition to such person 

959 Who can tender pardon — After the cornmilment of the case to 
the Sessions either the Court of Sess on can itself tender pardon or it can 
direct the Committing Magistrate or the District Magistrate to tender 
pardon The Local Government cannot tender a pardon under tbi* or 
the previous section but it can ivithdraw the prosecution under sec 194 
— 33 Cal 1353 C W N 847 

The Sessions Court can direct only the committing Magistrate or 'he 
District Magistrate to tender pardon but it cannot direct a Police Offi'^rr 
to do so — G W R (Cr Let ) 5 

To u/hoti l>ardon (an he tetdered — pardon can be tendered under 
this section to an accused There js no ground for the suggestion 
the words any person in this section do not include a person accused 
before the Sessions Judge— ><) S L R 43 A pardon can be tendered td 
an accused person provided he is vtcofvicted The words suppose 
offence in this section enclude those who have been ictually cm 
victed but a tender of pardon to a person who has pleaded guiltj but 
has not been convicted »s not prohibited by this section ai*d the e*** 
dence of such person examined as a witness is admissible — 7 All 1^ 
Ratanlal 750 
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H hen pardon may be tendered — ^Pardon can be tendered at any tune 
after commitment and before judgment is pronounced but it is extremely 
improper though not illegal to grant pardon at a late stage of the trial 
after the close of the prosecution and the defence and after the opinion 
of the assessors has been given though judgment has not yet been pro 

nounced— 1884 AWN 147 


339 (i) Where a pardon 

, has been ten 
Commitment of , , » o 

person to whom dered under S 
patdon has been q,. g ,^3 

tendered 

and any person 
who has accepted such tender 
has, either by wilfully conceal 
ing anything essential or by 
giving false evidence not 
complied with the condition 
on which the tender was made 
he may be tned for the offence 
in respect of which the pardon 
w as so tendered or for any other 
offence of which he appears 
to have been guilty in con 
nection wth the same matter 


339 (i) Where a pardon 

- . , has been ten- 

Comnutment of , , , ^ 

person to whom dered under S 
pardon has been 5,- o- c --3 
tendered 337 or » 33o. 

and the PulUc 
Prosecutor certifies that tn /its 
opinion any person who has 
accepted such tender has, 
either by wilfully concealing 
anythmg essential or by giving 
false evidence not complied 
with the condition on which 
the tender was made such 
person may be tned for the 
offence m respect of which 
the pardon was so tendered, 
or for any other offence of 
which he appears to have been 
guilty in connection with the 
same matter 

Provided that such person 
shall not be tried jointly nith 
any of the other accused, and 
that he shall be entitled to 
plead at such trial that he 
has complied with the condt^ 
Uons upon ahtch such tender 
was made tn which case it 
shad be for the prosecution to 
prove that such conditions have 
not been complied a iih 
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(2) The statement made (2) The statement made 
by a person who has accept- by a person who has accepted 
ed a tender of pardon may be a tender of pardon may be 
given in evidence against him given m evidence against him 
when the pardon has been at such trial 

forfeited under this section 

(3) No prosecution for the (3) No prosecution for the 

offence of giving false evi offence of giving false CVi 
dence in respect of such state- dence m respect of such state 
ment shall be entertained ment shall be entertained 
wthout the sanction of the without the sanction of the 
High Court High Court 

Change — The italicised words and the proviso ha%e been added bj 
sec 87 of the Criminal Procedure Code Amendment Act (XVIII of 19*3) 

960 Certificate of Public Prosecutor — We would make a ccfti 
ficate by the Public Prosecutor as the basis of the prosecution of a person 
who has accepted a tender of pardon '—BepOTt 0/ the Jomt CmmitUe 

(1922) Under the old law it was the trying Court which had the anthontj 

to determine whether the pardon had been forfeited so as to necessitate 
the trial of the approNcr— 1889 P R 6 1904 P R 31 42 Cal 856 Eirp 
V Kaehri 7 X L R 65 Under the present law no such determination 
by the trying Court is necessary but the certificate of the Public Prosccu 
tor IS sufficient 

The certificate of the Public Prosecutor is an essential requisite under 
this section and the absence of the certificate vitiates the tnal of the 


approver — v Crott« 5 Lah 379(381) 6 Cr L J '*37 The cert 

ficate o! the Public Prosecutor is the sole basis of the prosecution of an 
approver and therefore an approver cannot be prosecuted merclj at 
the instance of a suggestion by the presiding Judge that he should be *0 
dealt with — Emp v Marta Basappa 26 Bom L R i^^o 26 Cr L J 
469 Where there was no certificate of the Public Prosedutor at the tine 


of the comniitraent of the approver to the Sessions but the certif calc ' a> 
subsequently filed in the Court of the Sessions Judge attcr be not ceJ 
the absence of the certificate and before the tnal proceeded held that tba 
proceedings before the committing Magistrate were inerel> irregular and 
not invalid and the trial was in order as the provisions of sec 3iJ ** 
regards the requirement of the certificate were complied with before 
tnal began and especially as no objection had been taken either befu'^'^ 

the committing ^taglstrate or before the Sessions Court t\cn after the 

point wis brought promiacntlj to notice — Ago IVo Gyt ' t.t»P I 


Rang 55 4 Bur L J 25 A I K 19 5 Kang 219 
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961. Forfeiture of pardon — ^Thc approver will be said to have broken 
the conditions of pardon, if he wilfully conceals anything essentia] or* 
giv es false evidence — 8L B R 357. 3oBom 611 If aftei accepting the 
tender of pardon the approver refuses to make any statement, saying 
that he knows nothing, his pardon will be revoked and he will be committed 
for trial — 29 All. 24 The prosecution may proceed against the appiover 
if he breaks the condition of his pllidon by giving a false evidence under 
section 512 of the Code (in a case where the principal offender has abscond* 
cd) — 46 Bom 120 But the absconding of the approver before the con* 
elusion of cross evamination does not amount to a wilful concealment 
of facts — it/awng Ro V K £,8L B R 357 17 Cr L J 391 

It IS a matter of great importance that strictest faith should be kept 
with the approver and his mere failure to secure the conviction of his 
accomplices does not ]ustify the withdrawal of pardon — 1805 P R 15 
But the approver will forfeit his pardon if he screens one of the offenders, 
although he helps to secure the conviction of the other offenders— Aiirs^ 
Bkan V. Crouii, 1918 P R 24 An approver should be allowed to go 
free if he makes a fair, full and true disclosure of all the circumstances 
within his knowledge relative to the commission of the enme Vhen 
the approver made such a full disclosure, and the whole of the evidence 
showed that the enmes were in all probabil)t> exactl> as he said the> 
were, and there was no ground for supposing that he liad concealed the 
name of any person concerned in the crime or had concealed the part 
which he himself took in the crime, it was held that he had complied with 
the conditions of the pardon and the fact that there were slight incon 
sistencics upon immaterial points with a previous statement made b> 
him would not justify a forfeiture of pardon — la C I R 22O An ap- 
prover who makes a full and true disclosure of facts both before the Com- 
mitting Magistrate and the Sessions Couri. but m Hit cross examination 
resiles from the statement^ made bj him in his txaniination in chief, 
sufficicntl) fulfils the conditions of lus pardon, and his pardon cannot 
be forfeited — 30 Bom 611 \n> tnfhng discrepancies elicited in cro'' 

examination do not justify the forfeiture of pardon— 1I902 P R 34 But 
where the approver gave true evidence regarding the offence before the 
committing Magistrate but resiled from that evidence before the Sesnons 
Judge, held that he must be deemed to liave forfeited his jaidon — Local 
Governtnciity Miillu. 11 b L R 59 

No 'wifhdraaaV of pardon nccessar) - The word forfeited has been 
substituted in the 189S Code for the word withdrawn’ occurring in the 
1882 Code Under the present Code no fonnal withdrawal of a pardon 
and no formal declaration that tb< pardon has been forfeited are e* 
S3ry_42 Cal 856 42 Cal 7 j 6.39A1I 30o.32Mad 173. 30 Bom. 6 
igiS P R 24 . 7 L B R. 1.7N L R 65 , the forfeiture Is incu.* 
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faclo by the act o{ the approver — 37 Cal 845 The substitution of the 
word ‘forfeited’ for Svithdrawti indicates that a pardon cannot be with 
drawn but can only be forfeited on the ground of the breach of the cendi 
tions Under the present law, the question is whether the accused has 
forfeited his pardon by some act of his, own and not whether the Magis 
trate has validly withdrawn it — 25 Bom C75 And no question can 
arise at all as to its \alidity, if the pardon has been withdrawn by an 
unauthorised Magistrate — Suraj Bkan vl CfozoH, 1918 P R 24 Under the 
old law, the pardon remained in force until it was formally wthdrawn , 
under the present law, the result of a failure to observe the conditions is 
that the approver may be put on hia Inal without any formal order of 
withdrawal or cancellation The act terminating the pardon was, under 
the old law, the Withdrawal of pardon by the authority who granted it, 
under the present Act, it is the forfeiture by the approver — 4a Cal 85(» 


Therefore, where an approver was tendered pardon by the District 
Magistrate but m the Court of Session he did not fulfil the condition of 
pardon whereupon the Sessions Judge directed the commitment of the 
approver held that the order of the Sessions Judge was not illegal It 
was not necessary that the pardon granted by the District Magistrate must 
be wUhdraain by tho Magistrate before the appro\er could be coioiailted 
to the Sessions The Sessions Judge was competent to order the approver 
to be committed to the Court of Session when he was of opinion that the 
approver had forfeited the pardon— Croiew v Jiadu 1904 P R 3 * 
Chanan v Crown 1 Lah 218 


962 Trial of the Approver — Commtlment or trial along v/ith 
accused illegal — Subsection (3) of section 337 la>s down that the ap- 
prover shall be detained in custody until the termination of the tnal of the 
other accused persons by the Court of Session The effect of that section 
read with this section is that action can be taken against an approver 
who has forfeited his pardon after the tnal of the other accused In the 
Court of Session is finished, and then Ids trial should be commenced ie 
novo If he has forfeited his pardon dunng the preliminary inquiry he 
cannot be committed to the Sessions along with the other accuvid-^-S 
Bom 493 4 Bora L R 825, 24 Mad 331 31 Mad 272,1907^ ® ^ 
4th Qr 7 5 N L R 134 (CoH/m— 43 Cal 85O . so All 529. 29 -'H 24 - 
5 A L J 691 23 Bora 675 in these cases it is held that the 
ment of the approver along with the other accused is not illegal) 

If the accused has foilcitcil his pardon during the trial, he cannot l>c 
tried at once along with the other accused since ho has not been rcgu'arl) 
eomnntted to the Sessions but has been sent up as a witness — 14 
14 All 502 H 10. 42 Cal 856 RaWnlal 119. I bah 218 Thu 

Is now expressly provided for bs the proviso newly added In su^h * 
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case the Sessions Judge should send him to a competent Magistrate for a 
regular commitment — 19 M R 43 15 Mad 352 J4 All 336 22 Cal 
50 The appto\ cr should not bo depn\ed of the benefit of a pieliminaiy 
inquiry where he should ha\e an opportunity of making his defence — 3 
Mad 351 

\Miere one of the accused at first promised to make a clean breast 
of all the circumstances and was tendered a pardon conditional on his 
doing so but before he U'as treated as an approi er and put into the box 
he how ei er made a statement to the Court that he did not want the pardon 
and that he unshed to be tned and that the pardon might be cancelled 
whereupon he was tned along with the other accused held that as the 
pardon though accepted for a time was rejetted by the accused himself 
(and not forfeited) before it actually took effect the case did not fall under 
this section and the so called pardon was not a bar to the trial of the 
accused along with the others The pardon referred to m this section 
IS an accepted pardon the acceptance must continue in force till the 
person pardoned actually gives evidence and it is onlj then that any 
question would ansc as to whether he lias forfeited the pardon by not 
giving true evidence m the case— /ii re Bastreddt Narappa 45 M L J 

0:3 

Where the Judge sends up the approver to a Magistrate for commit 
meat the committing Magistrate must in his commitment order give 
reasons for holding that the approver has forfeited his pardon — 10 Bur 
L T 4G S L B R 447 

Detention m custody — The Sessions Court 15 not justified ns soon 
as the trial has closed of the offence with respect to which pardon has 
been tendered to an approver in sending the approver m custody to thi. 
Magistrate vvith a view to taking action against him for breach of tie 
conditions of pardon The approver is e ititlcd to be discharged as soon 
as the trial closes and action can be taken against him only bj wav o 
re arrest— 30 Bom 611 10 Bur L T 4O It is improper to kci] l«i 

accused in further custody after the termination of the onginat liu— 
h L K 37 Cal 845 

963 Flea of pardon — Sec the proviso The apjroivr 1 t 
to plead both before the committing Magistrate and Iwfoir ^ 

Judge in bar to lus tnal that he had fulfilled the cudib/'i <• _ 

pardon was tendered to him — 30 Bom 6ii 37 Ml 331 duM /> -j-r 
1 Lah "iS 10 Bur L T 46 The plea should be tak<m i:' 4 
ment of the proceedings before the Magistrate and it v ^ ^ ^ 
sary for the Magistrate to consider whether the pard--* ^ i-r-'- 

^2 Cal 856 But the approver 1$ entitled to p esr> -sc 

before the Sessions 3 'idgc althongb he had not ''-•i- f ^ 
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nutting Magistrate — 37 All 331, 42 Ca! 856 Even though the com- 
mitting Magistrate has decided against the approver, it is open to him 
to plead his pardon again at the tm! before the Sessions Judge — 42 Cal 
856 , 39 All 305 , 8 L B R 447 

Before an approver can be put on hu trial on account of forfeitmc 
of pardon, he must be given an opportunity of meeting with the allega 
tion of the prosecution that he has failed to make a full and true disclosure 
of the facts within hia knowledge, as required bj sec 337 The mere 
exp'ession of opinion by the Sessions Court that the person has not com 
plied with the conditions of the pardon is not sufficient — 1889 P R 6, 
7 L B R 1 The proper course is to draw up an order setting forth 
specifically the alleged breach of the condition of pardon, and to call 
upon the approver to shew cause on a future date why he should not be 
tried for the offence in respect of which pardon was tendered On the 
date fixed for the hcanng, unless the approv er admits the alleged breach 
of the condition, the Magistrate or Judge should bear the evidence relied 
upon as establishing the breach and any rebutting evidence which the ap- 
prover may offer, and should then record a definite finding as to whether 
there was a breach or not A definite finding arrived at in this ruaof*^ 
15 essential before the approver can be placed on l»s tnal for the onj’'’3l 
offence — 7 L B R i bee the new Section 33pA 

The onus is on the prosecution to prove that the approver has forfeit** 
lus pardon — 42 Cal 25 Bom 67^ 30 Bom On 32 Mad i?3' 39 
AU 303 See the proviso 

964 Sub-section (3) — Proueuhon for perjury — N\hcn a pardon 
has been legally tendered to an accomplice and he breahv the condition 
of his pardoh by making a retracted statement at the tnal, proper sanctiori 
IS necessary for the prosecution on each branch of the alternative charge 
— IQ Bom 190 Want of sanction is not a mere irregularity but is an ' 
gality which vitiates the proceedings — 1884 P R 4S . 27 Cal 137- 

Sanction to prosecute should not be given mercl> on tbegroundt * 
the approver contradicted himself before the committing Magisira c 
A witness who is in aiiv way induced to make a false statement m 
tion with a capital charge should be allowed cverj possible locus ferufe* 

— A’lHg Ctnp V Bodha ti A B J 964 

An approver was granted conditional pardon under sec 337* 
then instead of being eicamincd under subsection (s) of 337' ^ 

sent by the D S P to the committing Magistrate to have his 
recorded The Magistrate recorded his statenunt on oath in a ruse* 
neous proceeding and the approver then made a statement unplic® 
himself and others in a dacoit) He was then examined as a wi 
in the- committal proceedings and there hi dtnud all knovslcdgc 



Sec 339A] THC CODE or cbiMtvAL procedure 


827 


Jacoity Tlie Distnct Magistrate thereupon applied to tl e High Court 
for sanction to prosecute him for perjury Held that the preliminary 
examination on oath was an unjustifiable and unnecessary procedure 
not authorised bj lau and it cannot provide the matenal for a prosecution 
for perjury m case the approver ^ould subsequently resile from his state 
ment No sanction can be granted on such mateiial The proper course 
would haNe been to proceed with the tnal of the approver for dacoity after 
obtaining the certificate of the Public Prosecutor— A L \ l^ga Bo Gyi 
3 Rang 2i4 26 Cr L J 1396 AIR 1925 Rang 286 

The sanction must be given b> the High Court The object is that 
the propriety of the prosecution of the approver should be considered and 
determined independently such an independent consideration cannot 
be expected from the Sessions Judge — 1884 P R ^2 

An appbcation to the High Court for sanction for prosecution of an 
approver should be made by motion m open Court and not by a letter of 
reference — •’4 Cal 4g-» 1893 A \\ N i- 32 ilad 47 1904 P R 10 
CrouK V Baja 1913 P L R 275 13 Cr L J 4^1 An action can be 
taken by the High Court under this subsection against an approver in 
respect of a statement made by him which is facte false even though 
the approver has not been examiDcd as a witness in the case in connection 
with which be made his statement — v Baja 19x3 P L R '•37 14 
Cr L J 6j 

339 A (i) The Court trytng under seciton 339 a person 

Procedure in trul of accepted a lender of pardon 

person under sec 339 

(a) if the Court ts a High Court or Court of Sessrew, before 
the charge ts read out and explained to the accused 
under section 271 sub section (l) and 
(t) if the Court ts the Court of a Magistrate before, the eit 
deuce of ike uitnesses for the proseailion is taken 
ask the accused uhether he pleads that he has complied with the 
conditions on uhtch the tender of the pardon uas made 

(2) If the accused does so plead the Court shall record the 
plea and proceed with the tnal and the jury, or the Court with the 
aid of the assessors or the Magistrate as the case maybe shall 
before judgment tJ passed in the case find uhether or not the 
accused has complied uith the conditions of the pardon, and if it 
IS found that he has so complied the Court shall notwithstanding 
anything contained i« this Code, pass judgment of acquittal 
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mjttirg Magi»lrate — 37 \U 331, 42 Cal 856 L\cn thoush the fom 
nutUng Magt'tratc h'ls decided a|;aiost the approver, it is open to hi» 
to plead his pardon again at the tnal before the Scsisions Judge—^j Cal 
S5t». 39 All 303 . 8 L, U R ^47 

Before an apprD\cr can be put on his tnal on account of forfeilrvc 
of pardon he must be guen an op]wrtunit\ of meeting snth the allega 
tion of the prosecution that be has fatted to maVe a full and true di'cWure 
of the fxets within his knowledge, as required bi «ec 337 The mere 
cxp’csMon of opinion bj the *^essions Court thsi the person has rot ern 
plied \nth the eonditinns of the panlon is not siiffiacnl — iS*<» J’ K t** 
7 L. B U I The proper course is to draw up an order setting forth 
specificallj the alleged breach of the condiiion of pardon, and to call 
uj'on the approset to shew cause on a future date whs he should not l< 
tried for the offence m rc'pect of which pardon was tendered On the 
dale fixed for the hearing unless the approver admits the allegnl hnach 
of the condition the \taci'lratc or Judge should bear the endence rthfd 
upon as establishing the breach and an\ rebutting endence which the ap- 
prover mat offer, and should then record a definite finding a< lo whethtt 
there was a breach or not \ definite finding armed at in this inaRfiet 
IS essential before the apptoier can l>c placed on his Inal for the engiw’ 
offence — 7 J B R I See the new Section 339.V 

The onus is on the pro'ccution to prove that the aj proier has forfrilrd 
his pard<)n->4a Oil hjo 25 Bom (75 30 Bom oil, 34 Mad 
All 303 the provx'O 

964 Sub'Seetion (3)— /Vosrru'i-m /"r f<tjur\ — When a paii3>.** 
hss l*cen legllK tendered to an accomplice aniPhe breaks the cenditici 
of his pardoh bv rosking x retracleil sin^ment at the tnal proj'cr sanclHR 
Is necesvin for the pro'ccution on esch branch of the alienntive chJrgr 
— 10 Bom 100 Want of sanction is not a mere irregulatitv but is*° 
gslitv which MtMles the proceetlings— 18^14 PR 42 , 27 Cal J37* 

Kinction to prce>ecule should not be p'en merrh on the grourd Bit 
the approver contradicted h«a»eM before tie connitting Magi-tratt 
\ witness who is in am ''wv inducesl to mxke a filw statement in ccnrc< 
tiox vtith a capital charge should be allowed esen pooible /ocw *' 

— Aiiif V llcvfis 11 \ 1 «J i>t»4 J 

\t\ ap^viviseT was grvnted conditional jsArdvm under see 33" • 
then Insict of being eiamined under sulwertioti U) of sec x37 hr 
^^Ilt I \ ihr l> s p lo the committinR Magistrate to have his stalener* 
Trcontrd The Mactsirate recorded h«v statemint ©n oath m a miwet’J 
neous rr«k.ee<ling and the approvier then made a slatement inipbc**”‘t 
himself anj e>thrrs in a dacnilv He was then examined as a witr©^ 

In the- committal proceedings and there he denied all Inowhslge if ‘-c 
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dacoity The Distnct Magistrate thereupon applied fo the High Court 
for sanction to prosecute him for perjury Held that the preliminary 
examination on oath was an unjustifiable and unneces'ary procedure 
not authorised by laiv and it cannot provide the material for a prosecution 
for perjury, in case the approver should subsequently resile frem his state 
ment No sanction can be granted on such mateiial The proper course 
would ha\e been to proceed with the trial of the approver for dacoity after 
obtaining the certificate of the Public Prosecutor— A E % Nga Bo Cyt 
3 Rang 22^ 26 Cr L J 1396 AIR 1923 Rang 286 

The sanction must be given by the High Court The object is that 
the propriety of the prosecution of the approver should be considered and 
determined independently such an independent consideration cannot 
be expected from the Sessions Judge — 1884 P R 42 

An application to the High Court for sanction for prosecution of an 
approver should be made by motion in open Court and not by a letter of 
reference — 24 Ca* 49 J 1893 A W N 12 32 Mad 47 1904 P R 10 
Creaii V Raja, 1912 P L R 175 13 Cr L J 431 An action can be 
taken by the High Court under this subsection against an approver in 
respect of a statement made by him which is prtmo Jacte false ev en though 
the approver has not been examined as a witness m the case in connection 
with which he made his statement — tmp v Raja 1913 P L R 327 14 

Cr L J 6| 

339 A (i) The Court trying tinder section 339 a person 

Proc'du'em trial of accepted a tender of pardon 

person under sec 339 shall — 

(fl) if the Court ts a High Court or Court of Session, before 
the charge is read out and explained to the accused 
under section 271 sub section (i), and 
(i) if the Court is the Court of a Magistrate before, the evi- 
dence of the uitnesses for the prosecution ts taken, 
ask the accused uhether he pleads that he has complied u.Uh the 
conditions on uhich the tender of the pardon uas made 

(2) If the accused does so plead the Court shall record the 
plea and proceed with the trial, and the jury, or the Court with the 
aid of the assessors, or the Magistrate, as the case may be, shall, 
before judgment is passed in the case, find uhether or not the 
accused has complied with the conditions of the pardon, and if it 
ts found that he has so complied, the Court shall, notwithstanding 
anything contained i« this Code, pass judgment of acquittal 
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965 This section has been newly added by sec 88 of the Cnminal 
Procedure Code Amendment Act XVIII of 1923 

We consider that it is desirable to laj doira some procedure wdh 
regard to the plea contemplated bv the pTO\i«o to sub-scction (il of sec 
tion 339 The Bill contains no indication as to when this plea is to be 
raised and what is to be the effect of it and difficulties of procedure may 
obviously arise with reference to sections 2'*5 ■•71 (2) and ”72 Vc 
therefore propose a new section to be added after section 339 which 
lays dow n that when a person to whom a pardon is tendered is being tned 
Under that section he shall at the commencement of the proceedings, 
be asked whether he raises the plea that he has complied with the conditions 
on which the pardon was granted and if he does so plead the Court shall 
record a finding on the point and it it finds that the conditions have teen 
complied with shall acquit the accused ^Aeporl of He Joi)t Conntfltei 
(1922) 

VTien the approver is put on his trial it is the duty of the trying Court 
to deude first of all whether the approver has forfeited his pardon before 
his original offence can be tned— 30 Bom 61 1 y ’^lad »73 4“* 

856 190a P R 34 It N L R 39 7 1. B R 1 K r V Po 2 \et ^ 

L B R 447 10 Bur L T 4O 

It IS the duty of the Sessions Judge to ask the approver whether he 
relies on the pardon granted to him and to come to a finding whether 
the pardon has been forfeited It is not enough that the committing 
Magistrate has found that the pardon has been forfeited— Jh Cr I J 
■’34 (Mad) The approver should be asked not simply whether he h** 
fulfilled the conditions on which the pardon was granted but he shou’d 
be asked whether he pleads that he has complied with the conditions cn 
which the tender of pardon Was made The terms of this section should 
be clearly explained to him and it should be made clear to Mm that be 
can plead the pardon as a bar to his trial — AU v Crown 5 Lab 379 (l^i) 

-6 Cr L J ■’37 

The question as to whether the approver has forfeited his pardon 
should be left to the jury and should not be decided by the Judge himself 
When the Judge decided the question himscHa nd convicted the accused 
the conviction was set aside as illegal — 33 Mad 514 


840 Every person accused 

before any R,ght of person 

Criminal Court 

, proeeedfog* are 

may of ngllt instituted to be 

be defended by 
n pleader to be a witness 


Right of 
accused to be 
defended 


340 (i) Any person accus- 
ed of an oRcncc 
before a Cnnu 
nal Court, or 
asatnsl vhon 
proceeding Off 
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instituted under this Code in 
any such Court, may of right 
be defended by a pleader. 

(2) Any person against ithom proceedings are mslUnted in any 
such Court under Section 107, Chapter X. Chapter XI, Chapter 
XII or Chapter XXXVI or under section 352, may offer himself 
as a uitness in such proceedings. 

Change — This section has been re drafted by sec 89 of the Cnminal 
Procedure Code Amendment Act, XVIII of 1023 

■‘The ex^prcssion person accused in section 340 may be read as referring 
onlj to persons accused of any offence . il is proposed to make it clear 
that anj person against x^hom proceedings are instituted under this Code 
IS entitled to be defended by a pleader It is also laid down that pe'sons 
against xvhom proceedings under Chapters X. XI, XII XXXVI, or under 
Section 552 of the Code are pending do not labour under the ordinary 
disability of an accused person to be sxxorn, and that they may be e'caimned 
as witnesses in such proceedings 0/ Objects and lieasons 

(19*4) 

966. Persons against whom proceedings are instituted under Chapters 
VIII and X are la the position of accu»ed* persons xvithin the meaning 
of this section and are entitled to be defended by a pleader— 23 Cal. 493 ; 
Cfoan V Ida, tpoo PR 15 . 25 All 375 , 4 C W N 797 , Nakh Lai 
V, Q L , Cal 636 The Legislature has now added the words 'person 
against whom proceedings are instituted" which would expressly include 
persons proceeded against under Chapters VIII and X, and it will no 
longer be necessary to enter into the much vexed question as to whether 
such persons are in the position of accused persons 

^Vhere an inquiry under sec 476 is started against any person, the 
Court should bear the pleader appeanng on behalf of such person — Itam 
Iftkore V K C ,8 A L J 237. 

But a person against whom no process has been issued is neither an 
'accused' person nor a 'person against whom any proceedings have been 
instituted’ , such a person has no right to attend, much less to be teptt. 
seated by a pleader, during a preliminary inquiry held under 
203 before issue ol process It be chooses to attend he may do t'j like 
any other member of the public, but he has no locus stand; as a party— 
Shaikh Chand V Mahomed ffnni/, 4 X L R 81 8 Cr L J. 20, 33 Cat 

880 

967. Right of accused to be defended by pleader:— The accBwd 
a right to choose bis own pleader, and the Court is not entitled t 
him to appoint another pleader, because the pleader already rtga^ 



830 


THE CODE OF CRDOMAL PROCEDURE. [Ch. XXIV 


not know how to behave m Court — Ratanlal 861 The Court has do 
power to forbid a duly qualified pleader to appear for the accused — Ratao* 
lal 25 The accused has a right that the pleader engaged by him must be 
heard It is not a question of indulgence but of right . It is an element* 
ary principle of law that no oider ought to be made to a man’s prejudice 
without hearing him, and his counsel must be heard before a final opinion 
IS formed by the Court The Court has no discretion to refuse to bear 
Ihe counsel — 6 Bom B R 665 The Court cannot ask the pleader to 
sit down m the middle of the cross examination, though it has power to 
disallow improper questions put by him — Batanlal 35 It is the duty of 
the Magistrate to afford the accused and his fnends cvcij opportumlj* 
of making his defence and he should not personally interpose in any way 
between them It is therefore improper for a Magistrate to refu'e to 
allow the pleader engaged by the wfe of an accused for bis defence to 
have an interview with him or to appear and sit in Court— -r Bom E. 
R 836 An accused should be given a reasonable opportunity of defend* 
mg himself When after the commencement of the trial, the appht***®” 
IS made asking time to engage a pleader the reasonable course for the 
Magistrate to adopt would be to proceed with the examinatiDa m chief 
of the prosecution witnesses and then to allow a reasonable time to the 
accused to appoint a pleader — Pitav. K £,47 All i47.*bCr 1 . J 575 
If the accused's pleader is not heard the conviction will be set 
— 5M L T 200 


But a pleader not othcnvisc authorised to practise in a Court ® 
second grade Advocate) has no right to be heard by the Court 
the Magistrate has a discretion to permit him to appear for an accus 
person This permission should be given sparingly and only in thcs® 
cases in which the Magistrate considers that it is for the interests of * ^ 
iccused that it should be given — In re 11 ’ Cafogrtd), lO Bur. i. T. n?* 
18 Cr L ] 345 

Pleader appotnied by Court — ^Thc position of a pleader appem*'^ 
by the Court to delend a pnsioner is not the same as that of a p ea e 
whom the accused has authorised to act for him Any admission m 
hy the former arc not binding on the accused—^ Bom I*. R* 75 * 
under sec 271) 

Private Pleader — Under «scc 4 (r) an accused person cannot 
of right to be represented by a pnvate person, but^he maj bereptc^ 
by such person wtli the permission of the Court But 
disallowing the appearance of pnvate persons as pleaders, a 
should exercise a discretion 10 each case — 2 Weir 400 , and a genera 
that no person will be allnwcil to practise as a pnvate pleader Is il 

In Tt Nagntami 31 Sf L T 458 An order excluding any p-srt 



Sec s-fi ] THE CODE or criminal procedure. 831 

tttdtMdaal in any particvhr case wouM he mihin ibe i)isCTctir>n of ihe 
Magistrate and therefore legal — aWeir^OT 

968 Mukhtars — Under the Code of 1872 the accused had a ngbt 
to appear and be heard by a MMkhtaT^-6 Bom 14 But under sec 4 (r) 
of the Code of 1898 (before it was amended m 1923} a Mukhtar could 
appear only wth the permission of the Court — ^4 SLR 19^ But still 
It was held to be improper lor a Ma^strate to shut up the defence of the 
accused merelj because he was represented by a Afukhtar and a geneml 
order prohibiting Mukhtars to appear in Sessions Courts was held to be 
illegal — I shall Chandra \ Lt»p 38 Cal 488 Magistrates should not 
by the indiscriminate exclusion of persons who are invested by law a dis 
finct professional status in enminat tnals deprive parties of legal aid 
which they can frequently obtain at a moderate cost — Cal G R C O 
p 20 38 Cal 488 

Under section 4 clause (r) as now amended by Act XXXV of 1933 
Alukhtars ha\e now been placed on the same footing as pleaders and 
are entitled as of right to appear in all cnminal Courts without requiring 
any special permission 

969 Subsection (a) —A person against whom proceedings are insti 
tuted under sec 488 may give evidence on his own behalf as'such person 
is not an accused person and the proceedings are not rriiniital proceedings 
— ywr Mahomed V fftsiiiella 16 Cal 781 Bachai v Janiuua 33 Cr L J 
soot (Cal ) A person against whom proceedings are started under Chapter 
\ rrtay be examined on oa«h as a witness^ ffironniirfu \ Rup 9 C AV 

N 083 

341 If the accused though not insane, cannot be made 
. . to understand the proceedings, the Court 

cuied does not under- may proceed with the inquiry or tnaJ, 

stand proceedings ^ Court other than 

a High Court, if such inquiry results in a commitment or if 
such tnal^results in a consiction the proceedings shall be 
forwarded to the High Court 'vith a report of the circums- 
tances of the case, and the High Court shall pass thereon 
such order as it thinks fit 

970 Scope of Section — This section is intended to provide for cases 
where the accused is unable to understand the proceedings through deafness, 
or dumbness or through ignorance of the language of the country and 
the want of an interpreter In such cases the High Court will order the de- 
tention of the prisoner dunng Hw Majesty s pleasure— 5 Bom '»63, 
Batanlal 151 / 
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This section IS inapplicable where the inability to understand the pro 
cccdings arises from unsoundness of mind In such cases the procedure 
prescribed by Chapter XXXIV ^ould be follosved — ^5 Bom 362 Batanlal 
832 But if after mquuy under that Chapter , it appears that the prisoner 
M not a lunatic the Klagistrate shontd proceed under this section— /« 
*e Adala tr M L T 24 13 Cr L J 24 


1/ how ever the accused is able to understand the proceedings though 
he IS deaf and dumb the provisions of this section do not apply and the 
case should be dealt wth as in the ordinary way — 19 W R 37 3 Bom 
L R 371 1900 A W N 47 4 Bur L T 150 22 R 35 32 W R 
72 In modern practice want of speech and hearing does not imply want 
of capacity either m the understanding or in memory but only a difficulty 
in the means of communicating knowledge The law in India certainly does 
not expressly provide for a sane deaf mute being exempted from punish 
ment I! hi5 mind IS sound bis inability to hear and speak will not excuse 
him — K E V Nga Sa» AlyiH 4 Bur L T 150 If it be shoivn that the 
deal and dumb person had sufficient intelligence to understand the chatac 
ter of hit cnrainal act he is liable to punishment— 40 Bom 398 


gyt Duty of Mi^isttate —Where the accused is deal and dumb 
Rome means of communication with him should be adopted The llagis 
trate should try and get Into communication with him \«th the assutaoce 
of his relations the Magistrate should make enquiry is to whether he has 
my friends or relatives who are accustomed to communicate with hm 
and the manner in which he is communicated with in the ordinary aHatfs 
of his life— 8 Bom I R 849 1910 U B R ist Qr 57 Ratanlal 
2 Weir 402 Where the Magistrate omitted to attempt to 
with the deaf and dumb accused theconviction was set aside as the accused 
was certainly prejudiced by such omission — 6M H C R App 7 


'Magistrate eannol pass sentence — ^The Magistrate can convict 
accused and upon conviction can refer the case to the High Court 
cannot pass sentence — 3 Weir 403 U B R (tpro) 1st Qr 57 I® * 

P R 37 where the Alagistrate passed sentence upon the accused 
High Court set aside the sentence md passed such order as it t 0*^5 
proper . . 

Sioimmy TrmV — VftitiTr -uiKUStA Vs ?. ■i^^iTOl•tc it ” 
inconvenient to conduct the tnal sttoiRianly cien fhoiigh the ollente 
summanlv triable — 8 Bom I R 849 

972 Reference to High Court — Reference can be made j 

section to the High Court, if the inquiry or tnal results m a coin 
or cotiMction— RatanlaJ t»o The Judge should proceed to <he ef»l 
the tnal and then refer the case if a conviction follows — S A'eir 40J *** 

» ahoull not refer the case »n the midst oT the tnal before an) conMtt’®” 
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or committal takfs place — ^ Bom L R 825 \Mjere during the course 
of a trial it appeared that the accu<ied was 1 deaf and dumb person and 
the Magistrate therefore referred the case to the High Court expre'^ing his 
opinion that the prisoner was guilty it was held that the Magistrate ought 
to have proceeded to the end of the tnal by convicting the accused and 
the mere expression of opinion that the accused w as guiltj did not amount 
to a conviction The High Court returned the case to the Alagistrate and 
directed him to proceed with the tnal and if the same resulted in a con 
viction to forward the proceedings again to the High Court — Ratanlal 
‘’7) Ratanlal 836 

In making a reference under this section the Magistrate should state 
his view of the conduct of the accused and must take some evidence regard- 
ing the previous historj and habits of the accused — Ratanlal 6g6 

Order» which Htgh CoMtt may pass — The High Court may treat the 
proceedings before the Lower Court as amounting to a sufficient trial and 
pass sentence upon the accused according to the facts established in the 
case— a-* A*- R 35 or n\a> give him a fvuther opportunity of being heard 
in the matter of the charge — 22 \\ R 35 22 A\ R 72 or may direct 
a re tnal if the Magistrate s trial was defective — 8 Bom I R 649 The 
Court m 3 > upon a consideration of the tender age of the accused direct 
him to be made over to liis father to be looked after by him — 7 N \\ P 
H C R <3 1 The High Court may to a proper case discharge the accused 
with an admonition — 2’\\ R 33 1885 P R 35 4 Bom L R 296 The 
High Court may if it is of opinion that the accused was b> reason of un* 
soundness of mind incapable of knowing that what he did was contrary 
to law and that no beneAt will be likely to result to the accused by bis being 
tned by the Court of Session direct him to be kept in jail pending the order 
of the Local Government — 27 Cal 368 The High Court maj also treat 
the accused as a lunatic and report the matter to the Local Government 
under Sec 471 of the Code — 1901 P R 13 

In senous cases it is the practice of the High Court to refer the 
matter to the Local Government In the case of a minor offence the 
High Court itself can pass an appropnate sentence or discharge the 
accused — i Lah 260 \\ here a deaf and dumb accused was found guilty 

of attempt to commit suicide and at the tnal he made certain signs 
indicating his guilt the High Court aff rmed his conviction and sentenced 
the accused to one day* simple ijapnsonment— ZTii/^ v hiashaba, S3 
Bom L R 43 


342 (i) Tor the purpose of enabling the accused to ex- 

plain any circumstances appearing 

Power to exsmme 
the accused 


Cr 53 


piaiu a»»y v.<iv.uuisLaii«.c* appciUllg m 

the evidence against him, the Court may, 
at any stage of anj inquiry or trial, Mithou 
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previously warning the accused, put such questions to him as 
the Court considers necessary, and shall, for the purpose afore 
said, question him generally on the case after the witnesses for 
the prosecution ha\e been examined and before he is called on 
for his defence 

(2) The accused shall not render himself liable to punish- 
ment by refusing to answer such questions, or by giving fal'^e 
answers to them but the Court and the jury (if any) may draw 
such inference from such refusal or answers as it thinks just 

(3) The answers given by the accused may be taken into 
consideration in such inquiry or trial, and put in evidence for 
or against him in any other inquiry into, or trial for, any other 
offence which such answers may tend to show he has committed 

(4) No oath shall be administered to the accused 

973 Scope —There is a conflict of opinion as to whether this section 
applies to trials of summons cases According to the Bombay, Calcutta 
Patna and I ahore High Courts and the Sind J C Court tbe ‘Vtagisttate 
IS bound m a summons case to examine the accused under this section" 
Cmp \ Fernandf 45 Bom 672 22 Bom L R 1040 82 Cr L J *7 
Emp \ Golabjan 46 Bom ,441 23 Bom L R 1203* 23 Cr L J 45 
GhJ ar4 \ Lmp GuJam Rasul -v , 6 P B J ^174 

2P 1 T 390 22Cr L J 427 Ragh\i\ Cmp , i PI T 241 
J 703 Parameshwary Cmp 3P L T 347 23 Cr L J 44 ® 
naksh\ Cmp 4Lah L J 230 '3 Cr L J 154 Ewp ' 

I- J * 5 j 4 (Sind) But according to the XIadras High Court this sect’O” 
docs not npply to trials in summons cases The use of the expression 
'• before the accused is called on for his defence ' m section 34 * ilsc^ 
well as in section 236 relating to trials in warrant cases and in section • 
relating to trials in sessions cases and the absence of such an expres^'^ 
in the sections relating to tnals in summons cases under chapter 
of the Code show that the provisions of section 342 are not intcndeil toapp 7 
to summons cases — Pounusafnj » Ramasarnj 46 3 Iad 738 (f H ) 

This section applies to suramaij tnals of warrant cases and the accu 
must be examined m such tnals — Jlf«»*oiH«f Uusatn \ Pmp , 4 * C®* 741 

Parnnrsuar I^l \ Pmp 3P L T 347 According lo thc Sind CoU 

t1 IS ection applies to summary tnalsof summons cases, and cxaminU**^ 
ol the accused m such a trual is imperatue— £»«/> v Habti 26 Cr l~ J 

iS 54 ^(Xind) See Note 867 under see 263 But according to the 'ladf® 

HiRtiCourt tlMscciionilocsoot apply tosummar) tnalsof siiinnionsei'^' 
as there is no distinction between the summar) tnals of summon* 
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and the ordmar> tnals o! summons cases — Dl arma Singh v htiig En p , 

Mad 7OC (r IJ ) 

This 'cction does not applj to an inquiry und6r section I17 bccaifse 
the person called upon to give security IS not in the position of an occised 
person mthm the meaning of section 3-12 Thetefore the omission to ex 
amine the person called upon to give security 1$ i mere irrcgulanty cura 
ble under section 537 and not an illegality vitiating the conviction — 
Htnode Ethan v E>»p 50 Cal So also a person proceeded against 

undersec 48S is not looked upon as an accused person and omission to 
examine him does not vitiate the proceedings — Bachat v Jammla "s 
Cr L J lOQi (Cal) 

Where an accused is examined by the Cdurt before any evidtfnce for the 
prosecution has been taken and before the commencement of the preliminary 
inquiry his examination cannot be said to be under sec 342 because at 
that stage there vxas no evidence for the prosetvition recorded against 
him and no circumstances which he could be called upon to explain The 
statement must be taken to have been recorded under sec 264'— .8a / auala 
\ Cfoun 0 Lah 183 26P L R 331 26Cr L J 1238 

974 Object and mode of examination —The real object of the ex 
animation IS to enable a Judge to ascertamfrom time to time from a prisoner 
particularly it he is undefended what explanation he may desire to offer 
regarding any fact stated by a witness or after the close of the case how 
he cau meet what the Judge may consider to be danlhatory evidence 
against him — 0 Cal 96 36C I J 417 20 Cr L J 12 (Nag) And m 
order that the accused may explain all the facts appearing m ev idence against 
him it IS necessary that his attention should be directed to all the vital 
parts of the evidence against him specially if he is an ignorant person who 
cannot be expected to know or understand what particular parts cf the 
ei'idencc arc or ate likely to be considered by the Court to be against him — 
Tam V Erttp 20 Cr L J 12 (Nag) The Court should not only point 
out to the accused the circumstances appearing in the evidence which 
i-cquircs explanation but it must out of fairness to the accused exercise 
that power in such a w ay that the accused ^ay kaow what points in the 
opinion of the Court require explanation and failure or refusal on the part 
of the accused to give the explanation will entitle the Court to draw an 
inference against him — A Ahmuddt 52 Cal 322 •'9 C \V N 231 

26 Cr L J 631 

The object of this section is to enable the accused to explain each ard 
every circumstance appeanng in evadence against him this cannot be don 
by such a general question as ' what have >ou to say ? ■ or ' \\ hat is 
defence ’ The specific point or points which weigh against the a 
must be mentiPncd for if this is not done he cannot be reaso 
pecUd to be able to explain those points — Mating Htnan v. A 
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I Rang 689 K L V Ahmnddt 52 Cal 522 41 C L J loi 26 Cr L 
J 631 The word "generally • d«s not limit the nature of the questioning 
to one or more questions of a general nature relating to the case, but it 
means that the questions should relate to the whole case generally and 
should not be limited to any particular part or parts of it The word 
generally does not mean that the accused cannot be subjected to a de 
tailed examination by the Court The law intends that the salient points 
appearing in the ciideace against the accused must be pointed out to him 
in a succinct form and that he should be asked to explain them if he wishfd 
to doso — A £ V 52 Cal 522 (per Mookerjee J ISewbould 

J contra ) The question must be framed in such a way as to enable 
accused to know what he »s to explain, what are the circumstances nh 


are against him and for which an explanation is needed A general quest 
as to whether the accused has anything further to say is not a sufBci' 
compliance with the requirements of this section — Bhokan v Ef»p 
P L T 445 25Cr L J 711 AIR 1924 Pat 791, Vif^ao \ 

25 Cr I J 4*7 (Nag) Dur$a Sam v Zfnfi 6 P L T 33 26 Cr L 

716 put another Patna case lays down that where the facts of the ci 
aresimple a general questlonsuch as Have yeuany stateinenttornaVe 
may be sufficient— flaiiamahv h C 6 P L T 39 26 Cr L J 68" 
There is a difference m the wording of the first and the second portK 
of subsection (i) of sec 342, the former being discretionary (’»"«>' pu* Q'*' 
tiona ) and the«latter mandatory (‘shall question him )’ If the Court b 
put questions to the accused under the first part of subsection (J) itwou 
be a sufficient compliance with the provisions of the second portion il 
Court gncs to the accused an opportunity, by putting to him ore gener 
question [e g Have you got to say anythmg else? ), to explain H 


circumstances appearing in the case against him , and in this connecti 
the examination of the accused under the first portion of this sobsectic 
may be usefully looked into— 3M Na trtiddtu \ Etnp 4 Pat 459 


h T 588 26 Cr L J 954 

The examination of the accused under this section is intended * 
enable the accused to explain any circumstances appearing again- 
him and not to elicit answers calculated to supplement the case for t* 
prosecution and to show tMt he is guilty — loMad 295 The object of 
examination is not to dove the accused to make self cnimnatmg state 
menta— I M H C R 199 iC L It 436 nor to mat e him confess bo g”' 
or assiai the prosecution by admitting facts which may go to cmninst' 

him-2(_ \\ N 702 lyC L J 3*3 9 Mad 224 Nor is it competent A 

the Court to examine the accused for the purpose of filling up gap^ 
CMdencc for the prosecution — VeAitfeen Abdul Qadir v En’t -7 ' 
238 3' Mad 457 42 Ml iii . Dnt Dsyal \ CriwfU. 4 Lah 55 ^ I 

3*9 f Cal 40 28CaI 689 4L P R 244. MahadfO\ ■* 
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190 2-N L R I Thus \\hcTeui acbargeof defamnation the prosecution 
15 unable to pro' c that the accused made and published the defamatory 
matter it is illegal for the Magistrate to examine the accused for the pur 
pose of suppl>mg this defect m the prosecution evidence — 27 Mad 238 
Dm Day a! \ Crotii 4 Lab 55 So also it is improper to put questions 
to the accused for the purpose of pnnmg his identity when such identity 
was not established by the prosecution evidence — 3 L B R 208 Where 
the prosecution has not let in exudence implicating the accused in the 
offence with xvhich he is charged the Magistrate is not entitled to put ques 
tions to him under this section — Re Abibitila Rattilhan 39 Mad 7,0 
4 I-ah 55 9 224 

When a Magistrate is examining a prisoner he should refrain from 
assuming that the pnsoner is guilty of the enme with which he is charged 
The proper mode is to tell the pnsoner that he is charged xnth a certain 
offence and to ask him if be has any explanation to give of the charge 
and whether he wnshea to make anj statement—-’ W eir 438 

la permitting the Court to examine the accused pcr«en from time 
to time the laxv does not contemplate that the examination of an accused 
person is to be conducted in the manner of cross examination of an ad' erse 
witness b> a counsel — 6 Cal 90 oC L R 431 Lmp v Almuddt 52 
Cal 52a (perKewbould J ) 1 Pat 630 sLah 129 3P L T 649 3 AH 
233 10 Cal 140 18 Ct L J 941 (But) Mnfodtov £mp 32 N L U 
I 27 Cr L J C% Tlie Judge or Magistrate is not to establish a Court 
of Inquisition and to force a pnsoner to con'oct himself by making some 
incnmmating admissions after a senes of searching questions the exact 
effect of which he may not comprehend — 6 Cal 96 2 Lah 129 Mahtuddxn 

V EmP 4 Pat 488 '6 P L T 154 iC LR43 6CLR 431 It 
IS not necessary nor is it desirable to e-xanunc the accused in great detail 
or to force him to disclose his defence so as to enable the prosecution to 
take advantage of it when the witnesses for the accused are examined-— 
\Id Nasiruddtttv Emp 4 Pat 459 f P L T 588 It is highly improper 
to subject the accused to a very embarrassing and cruel senes of questions 
intended rather to puzzle the accused than to elucidate the case or to 
enable him to furnish an explanation as to the circumstances appeanng 
in evidence against him — 6 Bom L K 94 NS here an accused is undefen 
ded the Magistrate should simply point out to him the elements of the 
evidence adduced against him which seems in his own interest to demand 
his explanation 'vhere the accused is defended bj a lawjer the tnbunal 
should not enter upon a length) examination of the accused person which 
might easily de'clop into a recounting of the history of the 'vhole case or 
into what would be far worse some sort of cross examination — I’attehu 

V Emp 3 P I- T O49 

Under this section it is incumbent on the Court to tsk the accused 
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t Rang 689 K C V Ahmuddi 5'> Cal 522 41 C L J loi 26 Cr I~ 
J 631 The word generally does not limit the nature of the quesliontig 
to one or more questions of a general nature relating to the case but it 
means that the questions should relate to the whole case generally and 
should not be limited to any particular part or parts of it The word 
generally does not mean that the accused cannot be subjected to a de 
tailed examination by the Court The law intends that the salient points 
appearing in the eMdence against the accused must be pointed out to him 
in a succinct form and that he should be asked to explain them if he wished 
to doso — A L V Alimjtddt 52 Cal 52'* (per Mookerjee J hewbould 
J contra ) The question must be framed m such a way as to enable the 
accused to know what he is to explain what are the circumstances which 
are against him and for which an explanation is needed A general quesboB 
as to whether the accused has anything further to say is not a sufficient 
compliance wth the requirements of this section — Bhokart v Emp 5 
P I T 445 25Cr L J 711 AIR 1924 Pat 791 UdJaov Emp 
■*5 Cr I J 417 (Nag) Durga Bam v Emp 6 P L T 33 26Cr L J 
716 But another Patna case lays doivn that where the facts of the case 
are simple a general question such as Haveyouans statement lomake I 
may be sufficient — K E 6 P L T 30 26 Cr L J 

There is a difference in the wording of the first and the second portions 
of subsection (i> of sec 342 the former being discretionary | put 
tions) and the«latter mandatory ( question him )’ If (he Court hs’ 
put questions to the accused under the first part of subsection (1) H would 
be a sufficient compliance with the provisions of the second portion if the 
Court gises to the accused an opportunity by putting to him ere geners 
question {« g Have you got to say anything else ? ') to cxpluo the 
circumstances appearing in the case igainst him and in this conneCbM' 
the examination of the accused under the first portion of this subsection 
may be usefully looked into— Jl/d Nanruddtv ^ Emp 4 Pat 459 
L. T 588 26 Cr L. J 9J54 

The examination of the accused under this section is lOtena 
enable the accused to explain any circumstances appeanog 
him and not to elicit answers calculated to supplement the ca-'c f'’^ * * 
prosecution and to show that he is guilty— 10 Mad 295 The object 
examiniuon IS iirfi Vo liri% c Vi e 'wvcin.vfi -ncfict; 'sdAnsiminaJing.*^'^^ 

merits I >I H C R 199 iC E R 436 nor to m-iLe him confess hw r 
or assist the prosecution by admitting facts which may go to cnomatf 

him iL \\\ J 02 13C L J 323 9 Mad a''4 Nor is it competent 

the C urt 10 examine the acctised /or the i uipose 0/ tiihng vp gip' 
cvideitc for the prosecution — Mchtdeen At>dul Qadir \ EpP . 

238 3 M»d 437 41 Ml 5-.2 DntDayat\ CrOH« 4 I^h 55 -831^1 
3*9 • Cal 49 33 Cal 689 4 I B R '44 ^^a)la!eo\ Emp 8'» l-J 
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190 2 X L R t Thus n herein a charge of deiamnation the prosecution 
13 unable to pro\c that the accused made and published the defamatory 
matter it is illegal for the Magistrate to examine the accused for the pur 
pose of suppljmg this defect in the prosecution ctidence — 27 Mad 238 
D(Vi Dayal \ Crottii 4 Lah 53 So also it is improper to put questions 
to the accused for the purpose of proving his identity when such identity 
was not established bj the prosecution evidence — 3L B R 208 ^\^le^e 

the prosecution has not let m evidence implicating the accused In the 
offence with which he is charged the Magistrate is not entitled to put ques 
tions to him under this scctioit — Rt Jtaiulkaii 39 Mad 770 

4 l^b. 35 9 Mad 224 

When a Magistrate IS examining a prisoner he should refrain from 
assuming that the prisoner is guilty of the crime with which he is charged 
The proper mode is to tell the prisoner that he is charged with a certain 
offence and to asL him if he has any explanation to give of the charge 
and whether he wishes to make anj statement — 2 Weir 438 

la permitting the Court to examine the accused person from time 
to time the law does not contemplate that the examination of an accused 
person is to be conducted in the manner of cross examination of an adverse 
witness b) a counsel — 6 Cal 96 6 C L R 431 Hnip v Almuddi 
Cal 522 (per Newbould J ) i Pat 630 2 Lah 129 3P L T 649 3 All 
833 xo Cal 140 18 Cr L J 941 (Rut) Maiadeov Etnp a" >• L R 
t 27 Cf L J (To The Judge or Magistrate is not to establish a Court 
of Inquisition and to force a prisoner to convict himself by making some 
incriminating admissions after a senes of searching questions the exact 
effect of which, he may not comprehend — 6 Cal 96 2 Lah fg Mahiuddtn 

V Emp 4 Pat 488 *6 P L T 154 r C L R 43J 6 C L R 431 It 
is not necessary nor is it desirable to examine the accused in great detail 
or to force turn to disclose his defence so as to enable the prosecution to 
take advantage of it when the witnesses for the accused are examined — 
Md Nastruddinv Emp 4 Pat 459 fP L T 588 It w highly improper 
to subject the accused to a very embairassing and cruel senes of questions 
intended rather to puzzle the accused than to elucidate the case or to 
enable him to furnish an explanation as to the circumstances appeanng 
tn evidence against him — 6 Bom L R 94 MTiere an accused is undefen 
Jed the Magistrate should simply point out to him the elements of the 
evidence adduced against him wtuch seems in his own interest to demand 
his explanation where the accused w defended bj a lawj er the tnbunal 
should not enter upon a lengthy examination of the accused person which 
might easily develop into a recounting of the history of the whole case or 
into what would be far worse some sort of cross examination — Panehii 

V Emp 3 P L T 649 

Under this section it is incumbent un the Court to isW the ucc 
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generally whether he wishes to offer an explanation of any of the ewdence 
Avhich has been gi\ en against him. and if the Court does so, that w ould be 
a sufficient compliance with this section This section also gives the Court 
power to put specific questions to the accused with regard to an} of the 
evidence adduced for the prosecution, but it is cntirelj in the discretion 
of the Judge whether he should, after having put the general question, 
ask such specific questions on particular points in the evidence — Vmp v 
Narayana, 26 Bom L It 109 25 Cr L J 1127 

Where there arc several accused the Magutratc must examine each accu 
sod separately if he records the statements of all the accused collcctivcl}, 
the trial IS \ itiated and must be set aside — Ghastti v A A , 6 Lah 554 • 
27 Cr L J 408 

Under this section it is the accused himself who should be asked as 
to whether he would make any statement ^\here at (he close of the 
prosecution case the pleader of the accused persons fand not (he accused 
themselves) was asked if they wished to make any statement and (be 
pleader stated that they would not do so htli that this was not a 
compliance with sec J4 2, since one of the essential points for which this 
section provides is that the accused themselves should have an oppor 
tunity of making their statements directly to the Court and not 
through the mtervcntion of a pleader— Jl/rsirr Bepnrt v A 


C N\ N 9^9 20 Cr L J n3i 

975 ExaminitioR imperatirs —The first portion of this section as to 
putting questions to the accused is an enabling provision, but the second 
portion as to the examination of the accused is unperjati'c Ihe word 
shall shows that the provisions of the latter part of this section as to 
examination of the accused are mandatory and nert discrebonary oiil> 
—Rawshwar v Vmp . 0 P L T 493 . 9 Bom L K 35 <i. 

L R 201 . 22 C W N 834 . * 9 '* I' « • . 5 B L J, 430 . 1 P L. T. 
64i,2oCr I. J 12 (Nag) TliC Sessions Judge -is bound to examine 
the accused even though he has been examined before the committing 
Magistrate— 14 L >\ 418.90010 L Ji 730. Ltnp . v Ska/i. }0 
Cr L J 1576 (Oudh) Omission to examine the accused i* not mere) 
an error in form but goes deeper into the case and vitiates the who^c 
trial— /Tnip v liasapa, 17 Bom L R 892, 45 Bom 67^* -i ^ " 

> Cog 28C W ^ ilo.aP I T 349.6 P L J 247.3 B f B 
P L T 231 6 P L T 493 , 3CC L J 417 J ariifli AeaMerv A • 
40 Mad 449 (F B). 30 Cal 518. Legal Revitmlrancer \ SaUfk Chardte 
51 Cat J24 {<j2<j) Cmp \ Camadia £J Bom L. R 1405 3® 

Till drfiLi IS not cured bj See 337 . that the non-eomplnnce vitiate* 
till trill <vcn tlioiigli the accused has not been prejudiced therebj'^ 3 ^ 


Cal VIS V , C-al Adirt Ckaran \ ttap 7 D E T .•50 -6 fr 

I.*!* </* iiiu V Crvwii igjS |» K 1 Vrf lluKfk \ Ctctcft 4 f ah f“ J 
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230 j P L J 430 I P L T 641 Durga Ham \ 

-OCr L J /lO II Pur L T 134 U B R (19 
illegaht} cannot be i\ai\cd c\cn b> the consent of 
pleaders — Cmp '■ Gawadia 27 Bom L R 1405 
Failure to complj with the mandator> pro'\T 
^^tlatcs the whole tnal and the accused is to be 
rmp 38 C L J 173 Bhaiigt -5 Cr 

rnipv Sheopal i O W N S33 '•GCr L J 633 But 
senous defects in tl e prosecution case and the chanc 
to be remote no useful purpose will be scr\ed b> s 

for retrial Legal RemembraHcer v Saltsh Chandra 

39 C L J 411 

It IS not a sufficient compliance with this section 
merely reads o\tr to the accused a statement madt 
tin. committing Magistrate and recorded by that Ma 
364— Fal« Santal v 1 mperor, GPL ] J47 

But an examination of the accused pel 

nlj invalidate tic tnal if the statements made 1)> 
that thej " ere not altogether ignorant of some 
appearing m the evidence against them and endeav. 
of the points— A L v Uwiuddi 52 Cal 522 
Cr L J 631 

976 When examination may be dispensed wiU 
lion of the accused is obligatory only in cases when 
on for his defence If a Magistrate discharges an av 
a charge the non examination of the accused docs b . 

Varisat Uowther V htttg Emp 449 

(j) When the accused has left the ease entirH' 
legal adviser the Judge need not ask the accused tt 
stances appeanng m evidence against him— 2 

(3) MTiere the accused has been exempted Urr 
under Sec 205 the Court may also dispense 
may examine the pleader instead— 6 S L R 2r/ 

577 Time for examination — ^The accused u , 
the evndcnce for the prosecution has been rceort.*' 
incd before any prosecution evidence has been I ^ 
there IS nothing which he can be asked to expL ^ 

324 1882 A V- A 5M L T 2x6 1883 A t 

The accused is to be examined after the , 


jly any ‘ 
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accused and contrary to lau to examine ihe accused before tbe examination 
o! all the prosecution witnesses is completed — 15 Cr I J 436 (All) 
sP L T 741 3’ Cr L J 598 (Pat) Therefore, where the accused was 
examined after two prosecution witnesses had gisen evidence snd thin 
another prosecution witness was examined aftenvards held that the 
procedure offended against this section and the conviction must be set 
aside and retrial ordered — Ramtsuar v Ltnp 2 P L T 741 GwLon 
Lai \ Emp 49 Cal 1075 Ghaza Ah \ Crown C Lnh I J 61S 27 
Cr L J 87 

After the statement of the accused had been retorclcd under section 
342 a witness for the prosecution was examined ITie witness howeter 
did not add matenally to the evidence which had been already given for 
the prosecution and which the accused liad had an opportunitj of ix 
plaining The accused was not again examined after the examination of 
the witness Held that although the witness for the prosecuhon ougbt 
to have been examined before the examination of the accused under the 
imperative provisions of section 342, still as the accused in this parhailar 
case was not prejudiced by the error in procedure the High Court appl> 
lag the provisions of section 537 did not set aside the tnal but warned 
the Magistrate to be careful to avoid the error in future— rw/rrer v Eefhu 


Chauie 43 All 124 

The examination of the accused after all the prosecution mtnesws 
as well as the witnesses for the defence art examined vitiates the convic 
tion and sentence and the trial roust be tahen up agun from the clo^c e 
the prosecution case, and the accused must be examined before he has cn 
tcred upon his defence — Suretidra v Jsafnuddi 31 Cal 933 (934) 

L J •’fil Rant Charatt v Enip 7 P L T -59 ■'d Cr L J *289 

.Although the Magistrate maj under the first part of sub-section (0 
examine an accused person before the case for the prosecution is 
eluded still this would not absolve the Magistrate from the obligation 
imposed upon him bj the latter part of sub section (x) to cxninine 
accused after the witnesses for the prosecution have been cxairiei 
and before he is called on for his defence — 3 1’ I T 340 2 P f ^ 
455 . BAoAariv Ltnp 5P L T 445 Hatitd Ah v Sn Mi"” * 

C M N 118 


The accused must be examined after the exaviitiat ott ettsf ezpn ‘»e^ 
lion ami re e\annnali>^tt of all the prosecution vnlnesves are oier J* i* 
enough that the iccu-.ed has I een examined after the cxaxninition >0 
cUcf of the prosvcution witne-.’-es and before their cJO«'.-cxaniir>at' 
an I re ex^rnination Infil the pronecution wltnesnes have Ixrii 
examini l jrul re-txainincd it cannot be «Bld wliat the exact ca-^ * * 
the acctutU will have to meet and if he is forced to disclow hi« drfeo'* 
before cro.* examination it might vexj well Iw that the J ro-ccutio" 
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nesses would be on their guard and the satuc of the cross cxaminahoD 
destroyed The pro\isioo in Sec 34'* is for the bene&t of the accused 
and to enable him to obtain the full benefit of the section it is clear that 
he must be examined after the cr€^« examination and re examination of 
the prosecution wtnesses are over — \Itlarjil Stiigh ^ K £ 6P L J 
G44 ’P L T 520 22 Cr L J 697 Kaski Praniaink V Duti Parawanih 
27c N 2S V Emp soCal 308 50 Cal 223 CHhan Lai 

\ Emp 49 Cal 1073 43 Bom 672 Cntp \ \alhit Kastiirchaud 27 

Bom L R 1O3 26 Cr L J 590 Pramatha \aih 'Mukerjec \ Emp, 

30 Cal 51S ( ServitHl Defamation Case) Dil/akaitta v Gour Copal 50 Cal 
939 Local Gout \ Maria 20 h. L R 174 Therefore where after 
seven of the prosecution witnesses were examined in chief the Magis 
trate examined the accused and then two more prosecution witnesses 
were examined and all the nine prosecution witnesses vv ere cross 
examined held that there was no substantial compliance with the 
provisions of this section — Satlendra v A £ 38 C L J 175 Krtsh 
V Emp 25 Cr L J 713 (Nag) t/<f Sadiq v Emp 2O P L R 

333 36 Cr L J 1370 here the prosecution witnesses are first examined 
in-chief then the accused arc examined under this section and afterwards 
the prosecution vMtnesses are cross examined the procedure 1$ illegal and 
the tnal is vitiated — 38 C L ] t8i Such non compLance with the 
provisions of this section is not an irregularity curable by sec 337— /inf 
30 Cal .‘‘3 But the NUdras High Court holds that the words after the 
witnesses for the prosecution have been examined mean when the prose- 
cution has finished calling evidence and do not include the cross examina* 
tion and re examination of the prosecution witnesses Therefore where 
the accused does not cross examine the prosecution witnesses after their 
examination in chief and then the Magistrate examines the accused and 
frames a charge and afterwards at a later stage the accused cross examines 
the prosecution witnesses and then the prosecution re examines them 
held that the omission to further examine the accused after the cross exam 
ination and re examination of the prosecution witnesses does not vitiate 
the trial — Vansai Pou.lher v htng Emperor 46 Mad 449 F B (over 
ruling Modiira Mulhu I aiimau In rt 45 Mad 8-0) This is also the 
view of the Rangoon High Court — Aga Hla v Emp 3 Rang 139 ^6 

Cr L J 1336 (following j6 Mad 449) This seems to be the view of the 
Mlahabad High Court also See £mp v BecAli CAatibr 43 All 124 where 
the witnesses for the prosecution were examined in<hief and on the same 
day the accused were questioned under sec 342 and afterwards the witnesses 
for the prosecution were cross examined, the High Court made no objee 
tion to this procedure The Oudh Chief Court also holds that if the accused 
has been examined before the framing of the charge the omission to re 
examine him after the frame of charge and the cross-examination of the 
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prosecution witnesses docs not \ihate the trial, if the cross examination of 
the prosecution witnesses adds nothing on which it is necessarj to further 
examine the accused — Enip \ Brtj Dehart, 2SO C 130 isO L J. 181 
2 O W N 327 2O Cr L J 1301 , Khuman v Emp , 2 O N 378 
26 Cr L J 1374 

Where the accused has been examined after the prosecution has finished 
its evidence under sec 252, but » new and material matter in support of 
the prosecution case is elicited in cross examination of re-examination of 
the prosecution mtncsscs under sec 356. it is desirable that the accused 
should again be questioned on the case under sec 342 and asked general!} 
to explain the circumstances So also if the accused has already been 
examined before the framing of the charge, and the prosecution calls fresh 
evidence after the formulation of the charge, the accused must again be 
examined under sec 342 on the termination of that evidence — larism 
Rowther \ h E , 40 Mad 449 at p 457 (E B ) 

The accused was examined by the Magistrate under this section bcfoi^c 
the charge was framed and after all the witnesses for the prosecution had 
been examined and cross examined at considerable length Aftcf thechJi'ge 
wis framed under sec 254 most of the witnesses were recalled bv the ic 
cused (under sec ajO) for a further lengthy cross examination, at the let 
xnination of which the Magistrate proceedeit to record the defence evidence 
without questioning the accused again //<W that although it maj often 
be desirable that the accused should be again examined after the further 
cross examination of the prosecution witnesses recalled after the framing 
of the cliargc, in order to ascertain whether the afcusetl wishes to give a”) 
additional explanation still m the present ease, since the witnesses 
the prosecution had been once cross examined at great length, it v»ou 
be unnecessary for the Court to examine the accused again after theforther 
cross examination, when no fresh circumstances were discovered after the 
recall and rc cross examination of the prosecution witnesses— ffjrnr ' 
Cretin. 4 Lah Ci, //ire Thac»ra/h. 45 \t h J 279. Tdif .hariw v Ei"/' 


-0 Cr L J 1418 (Lah ) 

After the cx.-lmmation 10 chief of the prosecution wntnesses the nccu 
was examined and afterwards the prosecution witnesses were cro« 
ined and re examined and the accused was asked as to whether he 2 
anything to say and then he filed a written statement , he/d that the om 
sston to examine the accused again after the cross-examination and re 
examination iif the proscculiofi wntnesses did not vitiate the trial, wnf 
the atcuiiJ was asked whether he had anything to say and the filing of t e 
wntien sutcnicnt rchcvctl the 'lafcUtratc of the necessity .of rr-esam''"'’^ 
him crvlly in rcfcriiitc to tin matters eluitid in the cross exammahon an 
ri cxaminatinri of ilic prosecution witnessed— t/oAiu,/i/»w v iw/* • ^ 

483 ol- 1 , r 154 .0 Cr I J 8 ii A I K 19.J I'Jl 4 tf ‘ 
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^\^le^c an accused person has been examined under this section after 
the cloic of the prosecution case and the Court examines a person under 
sec 540 (whether such person be a prosecution witness or another person) 
not as regards the occurrence of the offence but as to some matter in 
relation to the title of the lands in respect of which the offence (noting) 
was committed it is not necessary to examine ^he accused again — Pra}ag 
Gopf\ King Lmp 3 Pat 1015(1017) 5 P L T 571 25 Cr L J 1276 
Fa I Kartm v Eiiip 26 Cr L J 1418 (Eah) 

This section does not make it obligatary to again examine the accused 
after a charge lias been added to or altered when he has already been ex 
amiued pnor to the addition or alteration of the charge — i Pat 54 

978 Who can examine — Only the Court conducting the trial or 
inquiry can examine the accused Neither the complainant nor the 
counsel for the prosecution nor any other person is authonsed to put ques* 
tions to the accused — 10 Mad lar 

979 Improper questions — (l) It 1$ objectionable to put questions 
to the accused m regard to the matter which he had previously men 
tioned to his confession and which he had repudiated as untrue— 7 C 
W N 343 The Magistrate cannot put him any question with the object 
of trapping lum into some sort of admission after he has rciiled from lus 
confession— Umar Dtn v Emp 2 Lah 129 

(2) It IS improper to examine an accused about a confession which 
IS inadmissible, and if he is examined about such a confession the ques 
tions and the answers to them are not admissible in evidence against the 
accused — 4 L D R 344 

(3) The object of examination under this section is to enable the ac 
cu‘,cd to explain any circumstances appearing m evidence against him 
but where the prosecution has adduced no evidence implicating the accused 
m the offence with which he is charged the Magistrate has no right to 
put questions to the accused or to in\itc lum to make a statement and 
the answers given by him to such questions are inadmissible m evidence 
against him — 39 Slad 770 Dm Dayaf \ Crown 4 Lah 55 9 Mad 2-’4 

(4) It IS improper to ask questions to supplement the case for the 
prosecution or to fill up gaps in the evidence for the prosecution Sec 
Note 074 under heading Object of Lxantination 

(5) It is improper to put questions to the accused to ascertain what 
witnesses the accused intends I0 call at the trial or what evidence thev 
will give or what his defence is — *4 Ul •’4- 13 \ll 343 27 Mad 238 

(0) It is improper for a Magistrate to put questions to the accused 
before his conviction in the present trial about his previous convictions 
cither with a view to take them into cnnsHleration for the purpose of 
convnction or with a view to dispense with formal evidence as to the allege 
previous convictions an 1 ns to the identity of the accused in the even 
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coHMCtion — Lmp \ AUoamt}ah 28 Bora 129 28 Cal 6S9 But see 

4 V L R 163 

(7) It IS improper to asL questions to the accused m order to eiiat 
answers i\hich may go to mcnminate him — ■' C Is yo" 0 "’••I 

980 Written statements — Though wntten statements can be put 
m and accepted bj the Court still they can not be allowed to taLe the 
place of the examination of the accused which this section orders to be made 
— 42 Cal 957 1903 \ \\ N I 22 Cr L J 276 (Lah) Raghu \ King 
Lmp 5 P L J 430 Motnuddm ' Emp 2 P L T 4^5 3 P L T yt 
14 L W 418 Udhao \ Emp 25 Cr L J 417 (Nag) The object of this 
section IS to elicit answers from the accused in regard to certain matten 
ani sin e vrittcn statements are generally drawn up by the legal adsiscrs 
or fnends of the accused and not by the accused themselves the practice 
of making such written statements wlU defeat the object of this section 
19C W N 1043 joCal 518(524) i6Cr L J 9 (Cal) The promise to 
file written statements made at the time of the plea does not exempt the 
Court from its dutj of examining the accused under this section— j'’ 
Cal 3x8 But where the written statement filed was full and elaborate 
and covered all the points raised by the prosecution and no further purpose 
would have been served by an> further questions to the accused and It was 
not showra that the irrcgularily had caused him any prejudice the conviction 
need not be set aside nor retrial ordered— Tfowna/A v Emp 2 P L. 

549 Bfn2gaal\* Emp 4 Pat 231 OP L T 73 26Cr L J 9J "Tiere 
the accused persons were not examiocd under this section after the exam 
ination of the prosecution witnesses but tbej filed written statements 
at that stage and also after the examination of the defence witnesses ArW 
that the accused not havn ig been prejudiced and there hiving been no nu’ 
carnage of justice the High Court would not interfere in revision— 

Tt await V Emp i Pat 31 

981 Sub Sec ion (2) — Rrfusal to amwtr quesho is —The practice 
of refusing to answer questions in the Sessions Court and of putting written 
statements is a verj penncious one The refusal to answer questions msj 
be attended with great nsk to the accused for the Court may draw from 
such refusal an inference adverse to the accused — 19 C 

I al>e answers — Toe immunity from prosecution for prejurj Is ^ 
to answers to questions put b) the Court dunng the examination * 
accused canrt t escipt liab htv if he makes false sLitcments In an affid*' 
prevented to the Co irt along with m application for transfer of the ea 
— f//iAn<iMiv Emp ■’OCrf J I 369 (lah) C*«/a« W ' 

3 Lah (0 Imp \ I ir Qadir Uaksh 6 I^h jj f P I K *5^ luttbe 
contrarj view has been tiken b> the Mlabal id IliRh Court in Bmp v 
Z/iN</eiAari »8 All 331 In re UarhaS 11 M? .00 ind Lmp ' 

33 \J1 163 where It has been heW that the nccustd cannot be prosccnfed 
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»n respect of false or defamatory statements contained in an affidavit pre 
sented with an application for transfer See also i” Mad 451 where an 
accused who made a false statement in hts petition of appeal was held 
to be protected bs this section since a crunmal appeal was a continuation 
of the criminal case and the appellant would get all the privileges of an 
accused person 

In a recent case the Allahabad High Court has held howev er that the 
immunitj* conferred by sec 342 (2) does not evtend to a written statement 
filed b> the accused and he can be prosecuted in respect of a defamatory 
matter contained in such statement — Champa \ Ptrbhxt Lai 24 A L J 
329 -~Cr L J 253 The same view IS taken by the Bombay High Court — 
Bai Shai la \ Utnrao 40 Bom 161 (P B ) 28 Bom L. R i 

982 Subs section (3) XVhen an accused person has been examined 
under this section the answers given by him may be taken into con 
sideratton at the trial and proper inferences drawn therefrom ar d even 
m a subsequent trial for any other offence they may be used for or 
against him— r L J 41 Ibe meaning of the expression may be 
taken into consideration is not very clear but it meansat all events 
that the statements made by the accused persons are not to have the 
force 0! sworn evidence—isoo AWN 109 and a conviction based 
on such a confession alone cannot be maintained— 13 Fom 66 

In cases of circumstantiat evidence the accused s statement must be 
taken into consideration — Emp v Ibdu! 49 Bom 878 27 Bora L R 
*373 

983 Sub section (4) — Nft oath can be administered to an accused 
person and therefore he cannot be examined as a witness Thus where 
several accused are tned jointly one accused cannot be sworn and there 
fore cannot be examined as a witness against his other co-accused till he is 
convncted or discharged — i Bom 610 2 All 260 44 Cal 720, 10 Bom 
190 1906P R 9 X902 P R 12 U B R (1918) 4thQr 115 liutlf they 
are tned separately the prohibition would not apply and one accused 
can be examined on oath as a witness against his co-accused — 45 Cal 720 
22C W N 403 DantiStnghv Emp 33CaI 1353(1317) Emp v Durant 
-•J Bom 213 -’o AU 426 1906 U B R (Evidence) 6 Joseph v Emp, 
3 Rang 11 3 Bur L J 265 The reason is that where the tnal is sepa 
rate the accused in one case is examined in the other case not as an accused 
person but as a witness and therefore be can be sworn otherwise no man 
while he stood charged with a cnminal offence could possibly be examined 
as a witness m any cnminal tnal whatsoever This is not the intention 
of the Legislature— 20 All 426 

Mtere in a joint inal of several accused two of them pleaded guilty 
and were convicted but the Judge postponed their sentence and 
them on oath as witnesses against the other accused it was held by '' 
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J tint ns soon as tliey nsere convicted (though not sentenced) tlicj ceased 
to be nccuscd persons and could be evammed on oath as witnesses but 
Pulton J held that the conviction did not put an end to their tnal and 
therefore they were still accused persons and their esanunafion on 
oath was illegal — 3 Bom I R 437 

The provision in sub section (4) that no oath can be ndministcred to 
the accused has reference onlj to the statement made by him in answen 
to questions put to him hy the Court under this section It hiSnorefirtilce 
to an> other act of the accused and therefore the acdused can malwe an 
affidavit on oath in support of an application for transfer of the case under 
section 536 — ChulatH Md \ Lmp 3 Lah 46 33 Cr L J 399 

984 Accused — The word accused m this section means a person 
over whom the Magistrate or other Court is exerosing jurisdiction there- 
fore a person who has been discharged by the Police without being brought 
before a Magistrate is not an accused person and he can give evidence 
01th in a trial of his accomplices — 16 Bom 661 4 L D R 

The term accused means a person under tnal 1 person called npei* 
to show cause under Section 133 is not an accused person within the mean 
ing of this section and oath can be administered to him— 2 Cl J M 9 
The parties to a proceeding under sec 145 are not accused persons and 
they can be examined on oath— Afrf Ayub v Sarfara’ sf Cr L J 7 ^ 
(Oudh) So also a person against v^hom the Public Prosecutor has with 
drawn the case can be admmistered oath and examined ns a witnesj— 

iSBom L R 3f6 An informer M not an accused person and this section 

does not prevent oath being administcrcil to liim— 1887 P R 3 ® j 


us^ to Induce dis« 
closures 


343 r\cept as provided m Sections 337 and 338. no JiR* 
fluence, by means of any promise or otwf 

No induence to be wise. Shall bc used to an accused perst^n 
to induce him to disclose or withhold ant 
matter within his knowledge 
985 See See 24 of the Evidence Act nnd compare section i ^3 ' 

W here the case against an accused is withdravvn and he is exam neJ as 
1 witness anj inducement offered to such person should be deem 
IS offered to him as a uilness and not ns an aeaised and does notma 
his evidence inadmissible though the credit to lie nttached to »utb 
ness IS diminished —18 Bom L R s66 For instances of inducement 
threat an ) promise see notes under section 1C3 

344 (i) If from the absence of a witness or an> other 

reasonable cause it becomes ncccs-^0 
adjonm^protted^'"^ advisable to postpone the commenc^ 
jnent of, or adjourn any mquirj of 
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tlic Court ma> jf it thinks fit bj order in writing stating the 
reasons therefor from time to time postpone or adjourn the same 
on «uch terms as it thinks fit tor such time as it considers reason 
able and may by a warrant remand the accused if m custody 
Pro\aded that no Alagistrate shall remand an accused person 
to custody under this section for a term 
e'cceeding fifteen days at a time 
(2) Ever> order made under this section by a Court other 
than a High Court shall be in writing signed by the presiding 
Judge or Magistrate 

Explamtion — If suffiaent evidence has been obtained to 
raise a Suspicion that the accused may 
have committed an offence and it appears 
likely that further evidence may be obtained 
by a remand this is a reasonable cause for a remand 

986 Scope of lection —This section relates to proceedings in incivines 
or trials and has nothing to do mth Police investigations and it content 
plates a remvnd to jail not to Police custody — '3 Bom 32 The custody 
mentioned in th s section is ({uite different from the custody under section 
167 The power of remand under sec 167 is given to detain prisoners in 
custody while the police make the investigation and in a proper case to 
commence the inquiry But the custody under sec 344 is intended for 
undertnal pnsoners — 7 »« re J^agendra Nath 51 Cal 40 (412) 

This section is appi cable to cases even before the issue of process under 
■sec 204 and the Magistrate IS entitled under sec 344 if therebearcasona 
able cause for doing so fo postpone any inquiry or tnal an I to postpone 
the issue of process even if the case be a warrant case— 7 ?nw Saran v 
Nikhad Narain 6 P L T 477 •'6 Cr 1 . J 1179 

9S7 Adjou nm*nt — ^ Court of Justice has inherent jurisdiction 
to stay proceedings in a case pending before it an 1 this section empouers 
a Criminal Court to adjourn an inquiry or trial for any reasonable cause 

igi6PV\ R 4 Adjournments should not be made except upon strong 

and reasonable grounds It is most ineTpedient for a sessions trial to 
be adjourned The tnal before a Court of Session should proceed and be 
dealt ATith continuously from its inception to its finish Occasions ma> 
arise when it is necessary to grant adjournments but such adjournments 
should be granted onl> on the strongest possible ground and for the short 
est possible penod — 10 A L J 473 The evidence of witnesses should 
in\ anably be recorded a:» son » as possible after their attendance If fro 
unasQidable cau^.cs an adjournment is indispensable there should be 
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ituiiccesvir} tltK) Witnesv^^ remaining over from tia} to><!a) sliouM. 
•IS ft rule l)c c’cimincil at the firs* sitting <if the Court on the following da>, 
mil e%cry effort should be made to minimise the jnconsenience to which 
they maj be put \fter tin. ctaminitlon of witnesses has commenceJ. 
the trnl or prclimimrj iiif^uirj shouM be proceetleil with until all the wit 
nesses in attendance ha\c been examined, those for the prosecution being 
first cvaminccl and if any witness be detained for a longer penoJ than two 
iLsys the MiRistrilc should be careful to reconl the reason foresehdelen 
tton in the order sheet of the case — C«i/ <7 7 ? C O p 30 ^thefc 
a trial is adjourned to a particular dale tl Is not competent for the Magis 
tratc to ncLelentP the date of hi anng against the wishes of the accused of 
his pleader The trial should not be concluded nor judgment prunoiincrd 
without waiting till that date — 1808 P Jl 14 

ft isdiscrctionan with the Court lo odinum the in<iuir} or trial under 
this section Hut this discretion is to be exercised ojilj in rases Which come 
reallj within the terms of this section It should be exercised cartfull) 
an I ncconling to nile, an»l not arhitmrilj If this power is used tnipni* 
perl) and arbitrarilj the Itigli Court will Interfere under section *5 
Charter \ct— i? W « a Saritu \ .V»*Ajrf. (> V L T V7 

Cr I« J 1179 \\ hen a Magistrate is of opinioo that a part) before him ii 

unnecessani) wasting time and protracting the ca^e, he has a dbetefi®® 
to refuse nn adjournment for bringing fresh witnesses— Wh S^tr\ 
tfif . 36 Cr I J 9j8 (Sind) 

The ^faglst^ate should take some evidence before granting odjnu™ 
ment On an application for adjournment b\ the prosecution on the 
ground that it would not be ndalsable to proceeilwith the ci'C I” 
absence of an occiised svhose apj carance had up to the date of the app^' 
cation not hern secured the Magistrate should, before granting the apf^^ 
ration refptlrc the prcsJuction of some caidepce But the wnissfon to 
do this m ft exse in which the Magbtrale had recorded aomc esaJence 
before the issue of warrant would not I a i|se1f entnle the accused t'' 
claim to lie discharged — 40 Cal |8j 

The Court w Inch ailiourus the Inquiry or trial an 1 remands the accusol 
IS boiinl lo recor.l clearl) tin. grounds of adjournment ftnd rrnuni— 
f. Mad 6} 

988 Grounds of Adjournment — ^Tlie Magistrate maj adjourn * 
trial f)r the jiurjo-.e of allowing the accusctl to secure tl eoltendance « 
his witnesses— 111 U It ai 11 K IJ The fact that the accused * 
a Isocale has gene to another place where he is detained In a Irnglh) cn* 
minal c\*e b n rrawmable ground for adjournment — 4 Bur I- T. JIJ ** 
the ‘vssiuns Jii if-t b of opinion that the prosecution has not lal»l a I'Jsl* 

I ir II e rrception of the depositions laVra before the rommilting Slagisti*** 

In the alienee of the accusrtl he ahoul I ndjourn the trial under Ibis 
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Don and under section 540 summon such witnesses ashemaydeemmatenal 
— 12 C L R I’o A Magistrate is justified in adjourning a case till the 
disposal of a counter case where a point of law raised in the former case 
can be conveniently decided after the disposal of the latter case— Ram 
Saran % Nifthnif 6P L T 477 Cr L 5 ^'79 NMsere the counsel 
for the accused in a capital case applied for permission to cross examine the 
witnesses on the daj following as he was not prepared to cross examine 
them that day the Court should grant the application — 41 Cal 299 Ac- 
cording to the proi tsions of secs 256 ard 257 the accused is entitled as a 
matter of right to ask for an adjournment, after a charge has been framed 
against him to enable him to adduce evidence in support of his 
defence — i C \\ N 313 If a witness not examined before the 
committing Magistrate is tendered at the trial as a witness for the 
prosecution, and the accused objects on the ground that the exa- 
mination of that witness will be a surprise to him, this may be 
a good ground for adjournment or postponement — 1889 T R j 
\\ here a ^lagistrate has once issued process for the attendance of a 
defence wiines* he is bound to enforce his attendance and can not 
refuse an adjournment which is asked for by the accused in order that 
the witness a attendance may be secured — Mthtr Lnl v Lmp 24 Cr L 
J 370 (Cal) M here it IS notified to the Court that an application IS inten- 
ded to be made to the High Court for transfer of the case, the Court is bound 
to gise the party making the application a reasonable time for obtaining 
the order of the High Court and if necessary, to postpone the hearings 
19 Mad 375 The pendency of an appeal against the conviction of the ac 
cused in a case is a good ground for adjourning the tiial of the same accused 
in a subsequent case — 6 M L T 90 The accused is entitled to have an 
adjournment of his case so as to enable him to secure the services of a pleader 
whom be wants to engage for the purpose of cross examining the prosecu- 
tion-witnesses — 1916 P W R 14 

What are not good grounds /or adjovmmtnt — ^The Magistrate cannot 
postpone an inquiry for a reason not contemplated by this section, for 
instance his being busy with executive work — 17 W R 53 The fact 
that the accused wants time to engage an advocate and prepare his defence 
IS not a sufficient cause for adjourning a tnal in ordinary cases though 
in complicated and difficult cases an adjournment may be granted on that 
ground — i b, B B 270 Butseei9i&'P B 14 cited abo^e Mbere 
the proceedings have been completed against a prisoner, the decision of 
case should not be deferred on the ground that the pnncipal offenders 
not been apprehended — 3 \V R (Cr Let) ai WTiere a 
are accused of having committed an offence, the 
is not a reasonable cause for adjourning the inquiry 
rest who have appeared before the Magistnte — i L 

CR 54 
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of a CO accused and the dcsiiabilitj of a joint tnal are not sufficient 
reasons for the furtlier postponement of proceedings — B llinghtrst s 
Meek 49 C-iI 182 

Where two cross cases are filed one on a complaint and the other on a 
police challan and the complainant in one case is the accused in the other 
the postponement of the complaint case till after the disposal of the police 
challan case is not justified by the provisions of this section The tiio 
cases must be tried simultaneously but each case must be dealt inth sepa 
rately and on its oivn ments and the judgments m both the cases should 
be pronounced after both the trials are finished — Sk Batahar v Nobadah 
28 C W N 487 26 Cr L J 63 

989 Stay of criminal proceedings pending eiTil suit — ^This section 
empowers the criminal Court to adjourn an inquiry or trial for ‘any rea 
sonable cause and the institution of a civiJ suit between the same parties 
and in respect of the same propertj is certainly a reasonable cause for which 
cruninal proceedings should be stayed— Pars Bam v Jalal Dtn 
P W R 4 See also r8 L \\ 236 24 Cr L J 640 and In re Pertason* 
20 L W 544 35 M L T 99 It is true that there is no bard and fast 
rule that a cnminal case should be stayed pending the di<posal of a 
suit from which the criminal case has arisen or with wluch it « intimately 
connected — •» Weir 413 and that the institution of a civil suit is notalwaj'* 
a valid ground for adjourning a cnmmal prosecution although the issue* 
and evidence in the hvo cases are practically the same — Malhita v Di 
2 A L J 747 But each case should be dealt with according to its own 
particular circumstances and to avoid a regretable conflict of decision* 
between the Civil and Criminal Courts, the cnmmal proceedings should 
be stayed pending the decision of the civil suit— f/i«r Dm v Crowrt 1916 
P R 8 hatihayalal V Bhaguan 23 A L J 956 s6 Cr L J *4^5 
Although a decision of the Civil Court is not technically binding up<>*' 
Criminal Court still if the Civil Court decision is in favour of the accused 
it creates such a doubt in his guilt that it would almost become impos^hle 
for the latter Court not to give him its benefit Therefore it is 
for a Criminal Court to adjourn the proceedings till the decision of * * 
civil suit— Pors Raw V Jalal Dm 1916 P %\ R 4 If the object of prose* 
cuting the criminal proceedings while a civil suit in relation to the saOf 
matter IS pending be in reality 4o prejudice the tnal of the 
to coerce the accused into a compromise of the civil suit on terms tu^^^ 
practically dictated by the complainant, the hfagLstrate should as a gen ^ 
rule postpone the cnmmal proceedings till the disposal of the cinl 
Weir 41 5 An order staying a cnminal tnal. on a complaint of noting 
mischief in which questions of paseession will have be to gone into u 
civil suit on a question of Itile has been disposed of is not a proper order 
Natnbia V Siidalat Vulkti 44 M L J 643 AIR (loaj) 
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The Magistrate has 3 discretion in sach cases to adjourn or continue 
the criminal proceedings If the Magistrate, on a considertion of all 
the circumstances exercises his discrettoii and either stays proceedings 
ic the cnminal case pending the disposal of the suit, or declines to do so, 
the High Court as a Court of Revision uiH not, as a general rule, inter* 
fere with the exercise of such discretion-~.2 Weir 415 i M H C R 66 
990 Costs of adjournment — The words on such terms as it thinks 
fit empower the Cnminal Courts to allow the costs of an adjournment — 
1904 P R 20 Sattfiasi \ Snasubratttama, 33 51 L J 366 . 2 P I. \V. 
218 This section clearly entitles a Court to award costs of adjournment 
to a partv who has been put to unnecessary expenses bj an adjournment 
on the application of the other party A judicious exercise of this power 
would have the effect of preventing many useless adjournments — Malhura 
Prasad'- Dasani, iS All 207 Where the accused asks for an adjournment 
to which he is riot entitled, the Court may make an order of adjournment 
conditional!) on his pa)ing the costs of the other side— 5 ea' Prasad s 
CorporattOH of Caleulta, 9 C W N 18 Rut it is improper to direct the 
accused to pay the costs of adjournment when he applies under Section 
526 for a transfer— faf/a v Crown. 1911 P 5 \ , R 8 

An order for costs will be made only m those cases where the circum* 
stances are exceptioiul and where for some reason or other the ordinary 
ever) day method of conducting cnminal cases must be departed from 
—42 Bom 354 Ko order for costs should be made where the adjourn- 
ment is inevitable and there is no other alternative Thus, where the 
accused person being absent, the Court cannot proceed with the case, and 
is bound to adjourn the heanng, it would be entirely opposed to the spint 
of this section if the hlagistrate under such circumstaces passes orders awar- 
ding the costs of adjournment against the accused —BroiiTie v. Chandra 
Si«gA, 1906 P R 6,fl«diav Emp.toA L J 280 

This Section does not apply to proceedings in appeal, and therefore 
an order requiring the appellant to pay the costs of adjournment is im- 
proper and ultra vires — 5ttra7 Dhan v Crown. 1919 P R 29 

Against whom costs may be awarded —The costs are to be paid by the 
party applying for the adjournment , where a criminal case is taken up 
on a Police charge-sheet filed on infonnation given by a private person and 
such person engages a Vakil and moves the Court for an adjournment 
owing to the absence 0! the Vakil, that an order for costs can be vahdly 
made against that person on granting the adjournment prayed for, even 
though he may not be a complainant under sec 200, since an informant is 
a person recognised m the Code as imhating criminal proceedings as moch 
as a complainant acting under Section 190^33 M L J 366 Butwberethe 
prosecution is wholly conducted by the Pohee and the adjournment is asked 
for only for the convenience of the Poface, the complainant cannot be 
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dercd to bear the costs of the adjournment — Einp s Laxtiiati Bom 
L R 380 If an adjournment tabes place for which the complainant is 
solely to blame then of course an order can be made that the complainant 
should pay any costs which may ha\e been incurred by the accused for 
the adjournment — Ibtd 

991 Remand — Remands to custody should not ordinarily be ordered 
under this section without first recording some e\idence to show that good 
grounds exist for believing lhat the accused has committed a non bailable 
offence — Ahmed Ah v Emp ii N L R 162 jf the offence is bailable 
the accused should be admitted to bail and not remanded to custody — 
8 C W N 779 

hen the accused is at first brought before a Magistrate and remand 
IS desired it is not necessary to go fully into the charge it is ordmanly 
sufficient to show by the evidence of a Police officer that they beheie that 
the accused is concerned in the commission of an offence and on such proof 
the accused will be remanded to custody If the accused is again brought 
up after a remand and further remand is asbed for some direct evidence 
of the guilt of the accused should be required to justify the Magistrafe 
in ordering for further remand and with each remand the necessity for 
the production of evidence of goilt becomes more strong*— v 
(? . C Mad 69 36 Cal 174 ti K L R 162 

An order of remand cannot be passed in the absence of the accused 
To remand is to re commit to custody The commitment requires ibe 
presence of the accused the re commitment also requires his presence— 
2 ^\eIr 409 

Grounds of remand — The Magistrate can remand the accused if 
sufficient evidence has been obtained to raise a suspicion that the accused 
may have committed an offence and it appears likely that further evidence 
may be obtained by such remand — 3O Caf 166 But a Magistrate is no* 
justified in postponing an inquiry and remanding the accused when there 
13 no evidence at all which could be the foundation of a charge and nereljr 
on the expectation that after some time on some inquiry being made some 
evidence might be obtained — 17 W R 35 ^Vhere the accused person ha^ 
already made a confession and had produced an article stolen from a penon 
and there was ample evidence before the Magistrate it was held that t^ 
remand of the accused in order to get from him a eonfcssional stateme 
IS most improper — •• Ateir 414 

Remand to police custody — ^This section does not empower the 
trate to remand an accused person who is in the custody of the Magi* ra ^ 
to Police custody for the purpose of obtaining information with rr£* 
to the offences which the accused may be alleged to ha^e committed— 

4 Bonj L R 878 23 Bom 32 

Period of detention — Fiffcen dtj-s Is the longest period for which •*“ 
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accused person may be remanded at a time by an order of the Magistrate 
— 3B H C R 31 \n accused person has the right to have the e\idence 
against him recorded at as early a period as possible, and the fact that 
there is or may be a great deal of evidence forthcoming is not a sufficient 
ground for detention for an inordinate period — Manikam i Q , 6 Mad 63 
If a Magistrate without reasonable cause delays proceedings with the 
trials of persons whom he keeps in jail he would be liable, notwithstanding 
the prov^slons of Act XVII of 1850 (Protection of Judicial Officers), to 
an action for damages if the prisoners are eventually acquitted — ii 
W R 19 

845 ( 1 ) The offences punishable under the sections of 

the Indian Penal Code specified in the 
Compounding offences. columns of the table next follow- 

ing may be compounded by the persons mentioned m the third 
column of that table. 


Offence 

sections 
of Inihan 
Penal 
Code ap. 
plicable 

Persons by whom 
offence may be com* 
pounded 

Uttenng words, etc with deliberate 
intent to wound the religious feel 
mgs of any person 

298 

The person whose relt 
gious feelings are in- 
tended to be wounded 

Causing hurt 

3^4. 334 

The person to whom 
the hurt is caused. 

Wrongfuliv restraining or confin 
iDg any person 

34».342 

The person restrained 
or confined 

Assault or use of criminal force .. 

35-. 335. 
35* 1 

Till, person assaulted 
or to whom criminal 

Unlawful compulsory labour 

374 

The person compelled 
to labour 

The person to wliom 
the loss or damage 

IS caused 

Mischief, when the ouly loss or 
damage caused u loss or damage 
to a pnvate person 

426. 427 

Cnminal trespass .. 


The person in posses- 
sion of the nroDcrtv 

House trespass 

448J 

trespassed upon 

Criminal breach of contract of 

490. 49t 

The person with whom 

service 

, 492 

the offender has con- 
traded 

Adultery .. 

Entiang or taking away or detain, 
ing with criminal intent a 
married woman 

497V 

‘498/ 

The husband of th 
married woman 
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Uffence 

bections 
of Indian 
Penal 
Code ap 
plicable 

Persons b> whom 
offence may be com* 
pounded 

1 

Defamation 1 

Printing or engraving matter 1 
knowing it to be defamatory | 

Sale of printed or engraved sub 1 
stance containing defamatory | 
matter knowing it to contain 
such matter I 

500 

501 

502 

The person defamed 

Insult intended topro%oke a breach | 
of the peace 

504 

The person insulted 

Cntninal intimidation exceptuhea 
the oSence is punishable with im 
pnsonment for seven years 

506 

The person intinwd 
ated 

Act caused by making a person be 
tieve lhat he wilt be an objeclt 
of dttine dtspleasure 

508 

Tie person agatnsl 
whom the offence was 
commilled 


( 2 ) The offences punishable under the sections of the Jniian 
Penal Code specified tn the first two columns of the table next follow- 
ing may, with the permission of the Court before wktch any prose 
cutwn for such offence « pending, be compounded \y the persons 
Mentioned tn the third colomn of that table 


Voluntanly causing hurt by dan 
gerous weapons or means 

Voluntarily causing grievous hurt 

Voluntanlj causing gne^ous hurt 
on grave and sudden provocation 

Causing hurt bv doing an act so 
rashlj and negligentl> as to en 
danger human life or the personal 
safety of others 

Causing gnevous hurt by doing an 
act so rashlv and negligent)) as 
to endanger human hfe or the per 
sonal safety of others 

Wrongfully confining a person fm 
three days or more 


The person to whom 
hurt IS caused 


The person confined 
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Olicnct 

Sections 
of Indian 
Penal 
Code ap 
plicable 

Persons by whom 
offence may be com 
pounded 

U roKg/uiiy coufintng a person in 
setrel 

1 34ti 

Ditto 

Assault or erumnal forco tn at 
iirrongfully to confiiie a 

357 

The person assaulted 
or to whom the force 
was used 

Mss^jwesJ wssap/vopri/r/JM pf pro- 
pmy 

403 

The oiener of (he -pro 
perly mtsapproittaSed 


417 

The person cheated 

Cheating a person whose tnltrest 
the offender was bound by taw 
or by legal contract to protect 

418 

Ditto 

Cheating by ptrsonalton ' 

419 

Ditto 

Cheating and dishonestly siidtietiig 
delivery of property or the mak 
t»g alteration or destrucUon of 
a valuable security 

420 

Ditto 

Afisckief bv tniury to work of tmga 



tion by wrongfully dnerlmg water 
ahen the only loss or damage 
caused IS loss or damage to a pn 
vote person 


the loss or damage 

IS caused 

House trespass to commit an offence 
(other than theft) pttuishakle with 
imprisonment 

45 1 

The person t« posses- 
sion of the house 
trespassed upon 

Using a false trade or property 
marh 

4S2 

The person to whom 
loss or injury » cau 

Counterfeiting a trade or property 
mark used by another 

4S3 

The person whose trade 
or property mark ts 

hnowing selling or exposing or 
possessiong for sale or for trade 
or manufacturing purpose goods 
marked with a counterfeit trade or 
property mark 

456 

\ 

counterfeited 

Ditto 

tfarrying again ciunng (fie iifedme 
of a husband or wife 

494 

The husband or wife of 
the person so wiarr^ing. 

Uttering words or sounds or making 
gestures or exhibiting any object 
intending to insult the modesty of 
a woman or intruding upon ike 
pniacy of a woman 

509 

The woman whom it ts 
intended to insult or 
whose pritacy ij m 
traded uponj 
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(3) When any offence is compotindable under this section 
the abetment of such offence or an attempt to commit such 
offence (when such attempt is itself an offence) may be com 
pounded m like manner 

(4) When the person who would otherwise be competent 
to compound an offence under this section is under the age 
of eighteen years or is an idiot or lunatic any person com 
petent to contract on his behalf may uxth the pemtsston oj the 
Court compound such offence 

(5) ^Vhen the accused has been committed for tnal or when 
he has been convicted and an appeal is pending no composition 
for the offence shall be allowed without the leave of the Court 
to which he is committed, or as the case may be before whidi 
the appeal is to be heard 

(5^) A High Court acting tn the exercise of its fojiers of rt 
vision under Section 439 may allow any person to compound any 
offence uhich he ts competent to compound under this section 

(6) The composition of an offence under this section shall 
have the effect of an acquittal of the accused with ichom the offence 
has been compounded 

(7) No offence shall be compounded except as provided 
by this section 

Change — In subsection (i) the offence under section 50S I P Code 
has been added in sub section (2) the offences under Secs 343 34^ 357 
403 417 418 419 420 430 451 482 483 486 494and509l T Codcha'-c 
been added Sub section (sA) has been newJy inserted and theitabcised 
words in sub sections (4) and (6) have also been added The changes are 
of minor character and no reasons Ju\e been particularh stated m the 


992 Withdrawal and composition — A withdraiiaJ (Sec 48) 
be by intimation to the M^stratc hold ng the tnal whereas m man) 
cases composit on can be effected without the permission of the Court 
\ withdrawal is permissible in a summons case whereas most of titc com 
poundable cases are warrant cases A withdrawal is the resnit 0/ set ol 


one party only namel) the complamaat mthout the consent ol the actus 

ed whereas acompositionprcsopposcsanaiTangement between botJ partes 

and implies a consent of the accused — afCal 103 20C W ^ 1 09 Per 
mission to withdraw can begiien only to the complainant whereas the 
nght to compound an offence does not always belong to the complainant 
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— 14 Mad 379 On the withdrawal ot the complaint the Magistrate can 
award compensation to the accused (1883 P R 34) but compensation can- 
not be awarded when a case is compounded — 1888 P R 19 

\ Magistrate has the option to permit the complainant to withdraw 
or not but if the offence is compoundable without the leave of the Court, 
and a petition of compromise is put in, the Magistrate is bound to give 
effect to It Mhether a petition (r g , a petition praying that the case 
be struck off the file) is one for withdrawal or compromise is to be judged 
from the fact whether the accused consented to it or not Where it appear- 
ed that the accused had never consented to the compromise 0! the case, 
the petition was not a petition of compromise under this section, but one 
of withdrawal and the Magistrate s refusal to permit withdrawal, and the 
subsequent proceeding resulting in the trial and conviction of the accused 
were not illegal— 20 C W K 1209 

A Railway guard abused and assaulted a passenger, whereupon the 
tatter made a complaint to the {mlice, who instituted a case agaiijst the 
accused V few days later, the accused offered an apology to the com- 
plainant, who thereupon gave a letter to the accused in which he wrote 
■ Jlr John (the accused) come to me and offered an unconditional apology 
I beg to withdraw the case against him ’* This letter was signed, dated 
and giv en to the accused, who produced it >a Court The trying Magistrate 
treated the letter as a withdrawal and not as a compromise, and as with- 
drawal could only be made in Court by intimation to the Magistrate, he 
treated the withdrawal as invalid and proceeded with the trial and con- 
sucted the accused Held that the Magutrate was misled by the word 
'inthdraw' used in the letter, that the case was one of composition 
and not of withdrawal, because a withdrawal could bo made only bj 
the prosecuting authority (police) m this case, that the offence having 
been compounded, the Alagistrate ought to have acqoittcd the accused, 
and that the conviction and sentence must therefore be set aside — Cmp 
V John. 43 All 145 (146 148) 

993 Requisities of composition* — In order to amount to a composi- 
tion. the arrangement must be one by which the parties ha\ c settled their 
differences and not a mere arrangement to settle the disputes ik future 
as the result of some action either by themselves or bj third parties There- 
fore where the parties signed a miieii/iAa referring their dispute to arbi- 
trators but no arbitration took place and no award ivas passed, held that 
the mere signing of the muchihha did not amount to a composition of the 
offence — Ramaittiga VaradarajulH, iOi .1 L J 44 22 L U 390 36 
Cr L J * 59 * A mere agreement between the parties to refer the case 
to arbitration is not a final settlement of the dispute and does not amount 
to a composition \V here the parties filed a petition of compromise agree- 
ing to be bound b> the decision of arbitrators named therein and asked ’ 
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•tn adjournment for fciittlemeat of their disputes but after the arbitrators 

made the award the complainant refused to abide by that award held 
that there was no composition and the Magistrate could proceed with the 
tnal — Srish Chandra v Abani Nath 42 C L } 13d 36 Cr L J 138-j 

Although a compoiition also stgoifies that the person against whom the 
otleace has been committed has received some gratification (whether of 
a pecuniary character ar otherwise) as an indocemeDt for his desinng to 
abstain from a prosecution (it/Mrra^ V Q £ 2I Cal ioj)j still the passiflg 
of such consideration or gratificabon is not absolutely necessary to effect a 
valid composition— 1896 P R 9 And it is not necessarj that the consi 
deration should be of a monetary character — 39 Mad 946 An apology 
Is a sufficient consideration m cases of defamation or abuse— v 
JoAk, Ah (140) 

To constitute a valid compositioo it must appear that the parties 
ivere free from influence of any hind and were fully aware of their res 
pecUve rights— a i Cal 103 

The composition may be effected m Court or out of Court The com 
position contemplated by this section is not limited to acts done in Court— 
Mahonted V Patlant 39 Mad 946 The offences enumerated in sub section 
(i) can be compounded out of &-ourt and in such cases it n eomponhon 
IS proved the Magistrate must give effect to it and cannot proceed 
with the tnal — J.»«p v Mtda 6 S L K 384 

The offence muit be compotindable —Before allowing n composibon 
it IS the duty of the Magistrate to find upon the evidence that a tom 
poundabic offence has been committed If the evidence discfosts a non 
compoundable offenc© the Magistrate upon a petition of compromise 
cannot treat the case as a compoundablc one and allow composition— 
Ratanlal 699 4 Bora L R 718 20 Cr L } 35* (I’at ) So also, the 
Alagistratc has no jurisdiction to allow composition of a non compound 
able offence on the ground that it would be better for the complainant 
to compromise and that the accused al>o desires to compromise and that 
it la probable that the case might in the end turn out to be a coapoon^i 
blc offence— 1907 P t\ R 34 

994 When offence can be compounded —Under this section a 
case may be compounded at an) time before the sentence is pronounced 
therefore a petition of compromise filed ify the parties when tho judgment 
was actually being wntten should be accepted— 43 Cal Si6 

An offence can be compounded even before a charge of the offence is 
laid in Court by the pef^n injured It can be compounded apart from 
the cyjesjtion whether a charge or complaint has been laid before the Court 
or not and there is nothing ir this section to suggest that a compOsitioO 
of an offence to be valid must be effected ottly after the accused w I rougbt 
before the Court. \ Composition nude to prevent a case coiumg into Court 
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ts ju»t as much a lawful composition under tlus section as one made after 
the case has come into Court There arc certain offences however (sub 
section ) which can be compounded only with the permission of the Court 
and the operation of the composition is necessarily suspended in those 
cases until the Court sanctions it — Mad 685 

\ Magistrate cannot allow composition after the records of the case 
have been called for by the High Court under sec 435 with a view to trans 
fer the case Mhen the records of the case were called for by the High 
Court the case was no longer on the file of the Magistrate and bis 
jurisdiction was suspended But the parties may compound the offence 
before the Magistrate to whom the case may be transferred by the High 
Court — litre Var«/i 49 Bom 533 27 Bom L R 350 26 Cr L J 996 

995 Proof — \Uhough the provisions of the Contract Act may not 
apply the proof of the arrangement must be similar to that which the 
Court requires for the proof of any agreement which is m issue — 21 Cal 
103 The burden of provang that the offence has been s alidly compound 
ed lies upon the accused — 2« Cal 103 

Proof as to factum of eompositioH —Where one party to a compound 
able cnounal case alleges that the case has been compromised and the 
other resiles from the compromise and denies the same it is competent 
to the Court before which the case is pending to take evidence concerning 
the factum of the alleged compromise and to decide whether a compro 
mue has in fact been arrived at or not — 39 Had 9 -<& 41 Mad G83 

996 Magistrate when bound to allow composition — If the offence 
1$ compoundablc without the permission of the Court and a petition of 
compromise is put in the Court is bound to allow composition and has 
no option but to allow the offence to be compounded — 1884 A W I, 236 
He is not at liberty to call upon the parties to adduce further endence that 
the case has been compounded — Cmp \ Canakrtshtia x6 Bom L R 
939 It is his duty to accept the compromise and to dismiss the case and 
acquit the accused He is wrong m ordering the petibon to be put up 
on the record — 3C W N 322 Where the complainant and the accused 
a^c willing to compromise a composition can not be refused on the ground 
that the master in whose quarrel the servant (complainant) was injured 
refuses to give his permission — Lala\ h C 17 O C 9 

If a charge is framed m respect of a compoundahle offence and the 
proper person files a petition of compromise the Magistrate cannot alter 
the charge into one of a non compoundablc offence to prevent composi 
Uon He must give effect to the petition and acquit the accused — 1914 
p R 29 H the offence in respect of which the complaint was made be 
an offence compoundablc without the leave of the Court and a petition 
of compromise is made the Magistrate is bound to give effect to the peti 
tion and acquit the accused even though bj mistake he had 
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a non compoundable offence in the suramons served upon (he accused— 
P L T Ooj 

II the olleace is campaandable it may be comproniised even tbocgb 
the case has been sent up by the Police — lO Cal 55 1 See also 45 AU i-|5 

997 Who can compound — ^The offence of hurt can be compounded 
only by the person to whom the hurt js caused— 15 A L J 467 The 
widow or other relations of snch person (that person dyingf In consequence 
of the hurt] cannot compound — 2 Weir 418 37 All 419 Crown v Ram 
zan 7 S L R '■00 ^Vhe^e hurt was caused to three persons and one 
of them died subsequently the remaining two cannot compromise the 
offence as regards the deceased — 31 All 606 In other words where 
there arc several complainants one complainant can compound the 
offence committed against Ai»ise/^ but not the offence committed against 
others — Shib Chattira v liabbam '*7 C \V R 168 

The offence of defamation can be compounded only bj the person 
defamed and not by another person aggneved by the defamation Thus 
where a charge of defamation for imputing uscbastjty to a woman u 
instituted on the complaint of the husband the husband cannot compound 

the offence— 23 Bom 131 In such a case the mfe is the only person i ho 

can compound the offence and she can do so without the cocseotoresen 
against the will of her husband But if the defamatory matter u'as pub 
Iished with the xoten tion of injunng the reputation of both husband and wife 
and the husband instituted the complaint then no one ercept the husband 
could compound— 14 Mad 379 An offence under section 498 I P C 
can be compounded onlj by the husband of tbe woman Though a com 
plamt of that offence may be made by any person having the care ol the 
woman during her husband s absence (section 199) still such person cannot 
compound the offence and an acquittal based upon such composition is 
illegal — MahaVai Ah v Emp 4 Lah L J 4B8 Uarnam v Sam Ras 
24 Cr L J i20(Lah) Mtr Alamv Emp 5 Lah L J 183 \ charged 

criminal trespass can be compounded by the person who is in actual posses 
sion of the property trespassed upon and he (and not tbe juridical posses 
sot) is the person who can bring the complaint m respect of the offence 
Otherwise wc might have the jundical possessor (e g a trustee) jnosc 
cuting for cnminaf trespass and the actuaf possessor cantpaaiidiag the 
offence a result which could never have been contemplated bj the Leg s 
laturc — 5 L B R 425 

\ minor cannot compound an offence — 1891 P R 17 
subsection (4) it can be compoonded mth the permission of the Cou 
by the person competent to contract on behalf of the minor 

998 Permiss on of Court — In respect of the offences mention 
In subsection (i) no permission of tbe Cmirt Is necessary /of corapromne 
and no petition u therefore required to be presented to the Court for its 
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permission — 39 Mad 946 except under the circumstances mentioned 
in subsechon {5)“i883 AWN 245 1886 AWN 167 In respect 
of offences referred to in subsection ('•) the permission of the Court is 
absolutely necessary and such permission can be granted only by the Court 
and not by a police officer Granting permission to withdraw is a judicial 
act and can be exercised only by the Magistrate a Police officer is not 
competent to entertain an application for the withdrawal of a complaint 
— Ratantal 91 

In cases falling under sub section (2) it is the duty of the Magistrate 
to decide whether he will or will not allow a compromise and the respon 
sibihty rests entirelj with him Unless the offence is so senous that punish 
ment is absolutely necessary the Magistrate would do well to exercise 
his discretion in allowing a composition W here the Sfagistrate refused 
to allow composition without sufficient reason the High Court in revi 
sion allowed the compromise — Sfua Singh v Crouii ig-’a P W R 7 
"3 Cr L J 85 In cases falling under subsection (") if the parties who 
are nearly related to one another are willing to patch up their quarrels 
the Magistrate should not refuse to allow composiUon->^miff»//a v Emp 
26 C M N 536 

Under sub section (5) when an appeal is pending m respect of the 
offence it is the Appellate Court alone which can allow the compost 
tion the rubng in 2 All 339 (under the 1873 Code) which held that so 
offence could be compounded at the Appellate stage is no longer good law 
When an appeal is pendiag the permission of the Appellate Court is 
necessary even in respect of offences which are ordinarily compouadable 
without the sanction of the Court 

P^riBjMion by High Court tn rmsion — In Einp v Ram Ptyan 

32 AH 153 Emp V 5^1600 43 Alf 17 1904 P L R 552 Ralla v K £ 
17O C 92 and Cholaiv Emp 24Cr L J 590 (Oudh) it has been held 
that the High Court as a Court of Re\nsion can exercise all the powers 
of an appellate Court and can grant permission to compound an offence 
But m 15 A L J 467 37 All 127 ii A L J 13 42 All 474 1918 P R 

33 43 Cal 1143 3P L T 458 18C W N 1212 and 39 Mad 604 it was 
laid down that an offence could not be allowed to be compounded when 
the case came before the High Court m Revision when the High Court 
was sitting neither as a Court of Onginal Jurisdiction nor as a Court of 
Appeal This latter view has now been rendered obsolete by the new 
subsection (5A) of this section which expressly gi\es the High Court the 
power to allow composition in revision 

Composition on Retrial — When the accused was charged with and 
convicted of anoffence compoundable without the lease of Court but on 
appeal the conviction was set aside and a retnal ordered and the complai 
cant then offered to compound the case it was held that it was open 
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to the parties to compound the case m the same manner in ubich it 
couhl be compounded before conviction by the Alagistrate and that do 
permission of the Court was necessary for the composition— Vn ml 
V Makbulan 3 A L J 5'*3 

Recording" reason — ^Vhen allositng composition under sub-secfion 
(a) the Magistrate should briefly record his reason for granting sanction 
so that if an appeal is preferred the Appellate Court mav be m a posi 
fion to judge lehether the discretion has been properly erercised— i 
L B R 349 

999 Compromise cannot be withdrawn — WTien the parties hi'f 
filed a petition of compromise they cannot afterwards be allowed to with 
draw the petition and to insist upon the case being tried — 39 
946 41 Mad 685 3C W N 322 Hem Chandra \ Gtrtndra 33C L- J 
'•26 Ram Richpal v hlata Dtn 25 Cr L J 810 (Lab ) A composition 
arrived at between the parties is comptete as soon as if is made and Rif 
accused is entitled to be acquitted even though one of the parties later o" 
resiles from the compromise— 33 C I J 226 

tooo Subsection (6)-—Aeqtnllal —When the petition o( eotBpost 
tion IS put in the Magistrate s sole remaining duty is to record a form 
order of acquittal and set the accused person at liberty— 19*4 P B *9 
The Magistrate is bound to acquit the accused he acts illegally il !>* 
proceeds with the trial and convicts the accused—* Weir 418 45 
Any sentence that he may pass subsequently is illegal for the compo*' 
tioft of an offence has the effect of an acquittal— 1684 A W * 3 ® 

The High Court in revision can set aside an order of acquittal pass* 
on a petition of compromise if there has been any matenal irregulartty" 

7 S L R soo 

Compensation can be awarded under Section 250 only svhen the Vaf* 
(rale himself acquits the accused after tnal But a composition of iO 
offence has tti itself the effect of acquittal and no trial is held and therdort 
no compensation can be awarded where the offence is compounded uodr* 
this section — x888 P R 19 Ratanlal 957 Proceedings under Seehoi' 
250 are inapplicable to a case where the accused person himself has I*) 
agreement with the prosecutor arrived at a settlement and been a pa 
to the compounding of the offence — 10 Bom t, R 1036 

When an offence is compounded the accused must be acquiffr^ 
conviction of the accused after composition is illegal and must be set a 
— Rmp V John 45 All 145 (148) A composition has the effect of ^ 
acquittal and not cf discharge and is therefore a complete bar to * * 
prosecution of the accused for the same offence— € SLR 

P L R 22 The Magistratecannotaftercompositioninstituteproceedif^ 

against the accused under Section 437 (now 436) — 1S84 A M b i 3 
composition has the effect of barring not only a prosecution /or the s^ 
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i’"! ijso far acoj^tf ofJeace bas»3 oa the same facts RatanlaJ 

jio <t" for aa o'fen'"" lE^oIredia the forsjer offence which has been 
oon:poaad‘-d — SJa H Ba^trtiiitr \ ^La^^h Klgtrat 4 Ii 17 C 
04® B-* th» co^poanding ci an onguial charge is not a conclnsiie 

as'wt" to a charge mad* ararat the cnsplainant under S*^c»ti 21X 
I P C— It Cal -o 

TiVh^e ih're arc several accused persons the coaposjtion cf an offence 
Tn'h oa“ of them has not lh» effect of acquittal of « / the accused persons 
onlT o* particular aems^d with whoa the coaposition tool, place 
— ’•fl'lT A E 41 Mad. 3 J 4a Boa 34O 4R3KJia s Crovr 
5 Lfth. 23J 2, Cr L. J O-Kj t Lah. 1 •‘t Chaniayi > Etrp 19 A. L. J 
3“4 Tin' IS now aide cl'-ar bf the words with whoa the offence has 
b-ea e o ap ouad^d ti*-w!t added in subsection (0) In Calcutta and 
Pa'na cas^s it was h*-la that if a coaponndable offence i as coamitted 
It a ntnaVr of persons., and the complainant coapounded the offence 
W3.i ociJv on*, of tb*^ the etf"Ct of such coapo>>.Baa was to coapound 
tb» twplaint ant onhe la respect of the persoas with whoa it was actually 
e5ra,>oaa’*»d, but also in r»sp-ci cf the oth*r persons and the crapoahon 
op"‘ 4 *ed as an acquittal of aB the aemsed — Ckanier hun-ar s Snp 
yC Vr \ i*-& S ton 1 Sagor -oCr LJ64 iPLT3» 

s P L. T 3*4 Sm'b; Entrar r £mp 4 P L T io“ This «ew is no 
Josg»r ecr-ect 

aa ae^s^d is charted with ta 0 offtrui and one offence is con 
p5U3l“4, the tharg* for the o her olftrn'e does not ipto ia ig taps* and the 

a~Tis*4 w no* a*c*ssi-an1y atqatted id re'p^a cf that offence Emp 

T Jarra^ 56 Cr L- J ll»ah ) 

Th- eoapoBtion effected under this section would be a coaplete bai 
•0 a anl sa' fo* daaag*s— 6 S L P *4 

S45 n in th** conrv* of tm inqtarr or a tnal before 

2 Ma^trate a anj district onlside the 
Procedure c* Prom- F’ejadfiact towns th« etideace appears 
eaUCagutm** o e^ei to hnn to trairant a p'esnsiptioa that 
uriach h» cas a ot dis- v 1. t_ , 

which should be tned or 

ccCTSJtted ifT tnal br 'coa- other Magis- 
trate la sDch district, b* *hall *ta\ p*oceetLcgs aad «tib 3 it th- 
cas*. wth a bn*! report explaining its nature to anj Magistrate 
to whom h“ IS subcrd.nate or to such other Masistrate. having 
jurisdiction as th* Distnct Magistrate directs. 

fa) Th* Magistrate to whosi th* cas* is submitted taay. 
if e,o cnpo w er*d. ether case himsdf, cr refer it to arv 


t 
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to the parties to compound the case in the same manner in which it 
could bo compounded before conviction by the Magistrate and that no 
permission of the Court was necessary for the composition — Ut> rat 
V Makbulan 3 \ L J 5’*3 

Recording reason — When allowing composition under sub-section 
(2) the Magistrate should briefly record his reason for granting sanction 
so that if an appeal IS preferred the Appellate Court may be m a posi 
tion to judge svhether the discretion has been properly exercised — 1 

L B R 340 

999 Compromise cannot be withdrawn — \\hen the parties have 
filed a petition of compromise they cannot afterwards be allowed to with 
draw the petition and to insist upon the case being tned — 39 Mad 
946 41 Mad 685 3C W N yi"* Hem Chandra v Girindra 33 C L J 
226 Ram Riehpal v Mata Dtn 25 Cr L J 810 (Lah ) A composition 
arrived at between the parties is complete as soon as it is made and the 
accused is entitled to be acquitted even though one of the parties later on 
resiles from the compromise— 33 C L J 2-*6 

zooo Subsection (6)— /fc^iiiWaf —When the petition of composi 
tion IS put in the Magistrate s sole remaining duty is to record a formal 
order of acquittal and set the accused person at liberty— 1914 P H a 9 
The Magistrate is bound to acquit the accused he acts illegally »f he 
proceeds with the trial and convicts the accused — 2 Weir 418 45^11 *45 
Any sentence that he may pass subsequently is illegal for the composi 
tion of an offence has the effect of an acquittal— 1884 AWN ss^ 

The High Court in revision can set aside an order of acquittal passed 
on a petition of compromise if there has been any material irregularity— 
7 S L R 200 

Compensation can be awarded under Section 250 only when the Magis 
Irate himself acquits the accused after tnal But a composition of an 
offence has ih itself the effect of acquittal and no tnal is held and therefore 
no compensation can be awarded where the offence is compounded under 
this section — 18S8 P R 19 Ratanlal 957 Proceedings under Section 
250 are inapplicable to a case where the accused person himself has by on 
agreement with the prosecutor amved at a settlement and been a party 
to the compounding of the offence — 10 Bom L R ioy6 

When an offence is compounded the accused must be acquitted The 
conviction of the accused after composition is illegal and must be set aside 
— Ewp V John 45 All 145 (148) A composition has the effect of an 
acquittal and not cf dtsiharge and is therefore a complete bar to the 
prosecution of the accused for the same offence — 6 SLR ■’84 191° 

P L.R 22 TheMagistratecanootaftercompositioninstituteproceedings 

against the accused under Section 437 (now 436}— 1884 A ^ 13 A 
composition has the effect of barring not only a prosecution for the same 
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offence but also for acognate offence based on the»amefacts— Rit-xn!"*! 
510 or for an offence m\oI\edin the former offence which Ins been 
compounded — Shaikh BnsirMi/rfiB \ Sh/tikh hhairal 4h 17 C W V 
But the compounding of an original charge is not a conclusue 
answer to a charge made against the complainant under ‘Section .11 
I P C — II Cal -0 


\\ here there arc sci oral accused persons the composition of an offence 
with one of them has not the effect of acquittal of all the accused persons 
but onlv of the particular accused «ith whom the composition took pHce 
— ^ruthta Wafk\ h E 41 ifad 3 i 45 Bom 340 -fH/iHtia \ Crovii 
5 Lah '30 Cr L J 6 0 1 Lah lOg CAniirfi'i % r»p;p 10 V 1 J 
374 Thu IS now made clear bj the words with whom the offence has 
been compoundeil newl\ added in subsection (6) In Calcutta and 
Patna cases it was held that if a compoundable offence was conimitteU 
bj a number of per«ofi3 and the complainant compounded the offence 
with only one of them the effect of such composition was to compound 
the complaint not onl) in respect of the persons with whom it was actuallj 
compounded but also in respect of the other persons and the composition 
operated as an acquittal of all the accused— C/iiT»trfrr Etmaf v Etn/> 
7C \\ S 17G Shyani B‘han \ Sagar 30 Cr 1 J 844 i P L T 33 
a P L T 384 Siw) humarv Cmp 4 P 1 T 107 This view is no 
longer correct 

Where an accused is charged with fiw> offences and one offence is com 
pounded the charge for the other offence docs not ipm/nefo lapse and the 
accused is not necessarily acquitted in respect of that offence— r»np 
V Jarnali 36 Cr L J 686 (Lah ) 

The composition effected under this section would be a complete bsi 
to a civil suit for damages — 0 SIR 284 


346 (i) If. in the course of an inquiry or a trial before 

a Magistrate in any distnct outside the 

Pro«aur. of Pro™. fiPPears 

culMagtstrate in eases to him to warrant a presumption that 

jS'eSfl" <•'' ra®’ '' °"® ‘Iffi or 

committed for trial by some other Magis 
trate tn such distnct, he shall stay proceedings and submit the 
* case, with a bnef report cxplaimng its nature, to any Jfagistrate 
to whom he is subordinate or to such other Magistrate, having 
junsdiction as the Distnct Magistrate directs 

(a) The Magistrate to \ihom the case is submitted may 
if so empowered, either try the case himself, or refer it to any 
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to *^en 1 iho ca«<5 lack to the Subordinate Magistrate for an order of com* 
mitlal becau«e the sub Magistrate s jurisdiction ceases s hen he submits 
the case to the supenor Magistrate and he cannot therefore re assume 
junsdiction and commit the accused — 45 Mad '>3 Cr I J 710 If 
the supenor Magistrate tnes the case himself he must trj it de woto he 
cannot conxnct the accu'ed on the evidence recorded by the Magistrate 
who submitted the case he roust hear the evidence afresh Failure to do 
so vitiates the uhole tnal and the fact that the accused did not want 
the witnesses to be re-called and consented to re1> upon the evidence 
recorded bj the submitting Magutrate does not cure the illegality The 
special provisions of sec tjodo not applj where a case is submitted under 
this Kcction bv a subordinate Magistrate to the superior Magistrate*— 
1903 P 1 R 91 Anbica\ Chift 19 Cr L J 615 (Pat ) 1Q05 P L K 
lob 17 I W 4 Cr I J 413 The law requires that the Judge 

by vv hom the case is to be tned should himself heir all the cv idence of the 
witnesses and form an opinion of their crcdibilit> M here a case partlj 
heard b> an inferior Magutrate was brought bv a supenor ^lagistrate to 
his own file who then recorded the rest of the evidence and then passed a 
decision on the whole evidence the conviction was held to be illegal— 2 
N P K C R 4O8 If however the accused is not prejudiced by the 
evidence not being taken afresh the High Court will refuse to set aside 
the conviction— 1894 A M N 00 

Dut if the supenor Magistrate to whom the case is submitted eoni 
mils the case to the Sessions instead of frying it' be need not take the evi» 
dence afresh but can commit the case upon the evidence recorded by the 
infvnor Magistrate — 12 C M N tjb Ratanlal 472 Tnip v Ham Prosnd 
12 N L n 14‘‘) »R Cr I J 57 

347 (i) If, in any inquiry before a Magistrate or in any 

tnal before a Magistrate before Mgning 
Prtctdare when, it appears to him at any stage 

after commencement of the proceedings that the case is one 

M.gwtf”te finds ^ we which ought to be tned by the Court of 

should be committed Session or High Courts and if he is empow er- 
ed to commit for tnal he shall • 

commit the accused under the provisions hereinbefore contained 
( 2 ) If such Magistrate is not empowered to commit for tnal, 
he shall proceed under Section 346 

JO03 Change — The words stop further proceedings and occur 
ring in the old section between the words shall and commit hav 
been omitted b> Sec 01 of the Cnminil Proccinre Co<le Amen 

CR 55 
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Act XMII of 19 3 This aacndcicnt xs dc«ignctl to bnng ‘Action 3^ 
into line with Section oS — Slatihentof Objects ard leasers 

Under the old law there was a conflict of op nion as to the meanics 
of the words stop further proceedings In KatanbI 9/o 15 Cr L J 
~04 (Mad ) and 36 Cal 48 a \ery restricted meaning was •assigned to 
these words The words were interpreted to mean that as soon as the 
Magistrate considered that the case was one which ought to be tried brtbe 
Court of Session he should at once stop all proceedings and then and the’e 
pa«s an order of commitment to the Sessions ei en though neither the wit 
resses for the pro-ecntion had been cross examined nor the defence wi* 
ne<ses examined In other words the power of a Magistrate to maie emu 
jaitaent under this sect on was rot subject to the provijjoiis of Chapter 
and the Magistrate coaid commit eien thongh all the exidence 
on either side bad not been taken — Ratanlal 9-5 

But a more reasonable constmeboa has been given to the words «o 
some other cases Thus m another Madras case and other ca«es the 
words stop farther p*oceediugs base been interpreted to mean that the 
Magistrate should stop p-oceeding with the case ar a tna’ and instead 
coaeut the case to the Sessions and ui thus eocaitbng be should adop* 
the procedore la d down m Chapter ■N^^II These words do not enable 
th» Jlagutrate to shorten the proceedings and then and there pass an 
oHef of conmitment— 36 Jtad 31 6LBRt9(FB) ItiBa*' 
Cre^ r- S L. R iSS 6 Cr L. J 148 The words under tbepn> 
wsioas hereinbefore contained show that the Magistrate must make tus 
proceed rgs confona to the provx.ion> of Chapter \\^II and that befc e 
he wntrs and signs a committal order the pTivisioos of that Chapter must 
be followed and he must not coeforr* to the mere passing of the committal 
oiier under section 13 — Ei».p \ CAsittc #• IntdJ 

It was not intended br this section to enable the Magistrate to deprive the 
accused o! any of the nghts conferred on him bv Chapter — *5 

Cr L. J 366 (Mad ) and an order of commitment made without tak:-® 
all such endecce as the accused was prepared to prrduce before the Map* 
trate is lavahj— 6 \1I i"" o \ll 04 In a recent ca«e the CaJcuthi 
H ?h Court has alvj lai 1 down that thoueh the Magi« ratedeades toco"i 
ml the ca e to the V>.iofis uedersec he »hnaH still follow the 
cedufe o! chapter Will aM all w the aec^spd to cro*>-exam ce the 
proseenboa witresse-> (sec oS) where the applcabon to cross-exami-e 
was made before the charge was fra— ed ard befo'e the Magistrate deeded 
to commit the case to the CocT of «ca«o- — \a i v /■«/■-. 5* 
Cal 44 (443! 6 Cr L. J 63 \ I R. 10 4 Cal ‘So 

Th s latter new will now prevail at a result o* the present aoe-d 
raent wh-ch has deleted th^ abote amhi g uo-s wo^s lu order 10 re” ow* 
t*’ s ennf e* of omn on 
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1004 Procedure —It ts not intended bj this section that if the 
Magistrate finds that an order of commitment ts to be made under this 
section proceedings under Chapter Will are to be commenced de ttoio — 
i5Cr L J 3''6(Mad) Vll 910 therefore if the Magistrate has alreadj 
completed the evidence of the complainant and his witnesses it is not 
necessar) for him to take that evidence afresh Only in respect of the 
remaining proceedings the provisions of Chapter WTII should be followed 
— ^ \ll 910 

Ought to be irifd — Sec notes to section -oj for the meaning of these 
wo'ds This section is couched in general terms and giv es the Magistrate 
very wide pow era to commit if he is of opinion that the case >s one vrhicli 
ought to be tried b> the Court of Session The discretion vested in the 
Alagistrate under th s section cannot be limited by the provisions of see 
-*54 that is there is no suggestion in this section that the only possible 
reason for a competent ^lagistrate to commit a case is that he will not be 
able to pass a sufficiently severe sentence — A E v Iskahal 3 Rang 43 
■•6Cf L ] 13S9 H I R 1915 Rang ao? Croa>n Frosmiter v BAagnua 
tht 42 Mad 83 But a contrary view has been taken m seme cases Sec 
Note 693 under see 207 

If m a ease some of the accused persons are charged with an offence 
which ought to be tned by the Court of Session and the ease against 
the other accused is a summons case which the Magistrate can try and ade 
(]uately punish it is not illegal for the Magistrate to commit all the accused 
to the Sessions — 21 Cr L J 791 (Sind) 

iDefore signing judgment —The comitmment can be made if the judg 
ment lias not been given or signed After signing judgment no Court can 
alter or revnew the same — (4 Cal 42 7 All 672 '^ee ^^ec 3 j 
Commitment may be made after framing a charge — 3 Cal 493 

348 (i) ^Vhoeve^, having been convicted of an offence 

punishable under Chapter XII or Chapter 
XVII of the Indian Penal Code with 
mpnsonment for a term of three years 
or upwards is again accused of any offence 
punishable under either of those Chapters 
witli impnsonment for a term of three years or upwards shall 1 / 
the Magistrate before uhom he case is pending is satisfied that there 
are sufficient grounds for commUtii^ the accused be committed to 
the Court of Session or High Court, as the case may be unless 
Magistrate is competent to try the ease and ts of opinion 
can himself pass an adequate sentence if the accused ts cor 


Trial of persona 
preriously couTicted 
of offences agaiist 
coinage stamp law or 
proper^. 
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Provided that, if any Magistrate m the district has been 
invested mth powers under section 30, the case may be trans 
ferred to him instead of being committed to the Court of Session 
(2) When any person is committed to the Court of Session 
or High Court under sub-seciton (i),any other person accused jointly 
With him tn the same mqntry or trial shall be similarly committed, 
inifess the Magistrate discharges such other person under section 
aog 

Change —The italicised words h'i\e been added by Sec O’ of the 
Criminal Procedure Code \inendment Act Will of 1923 

If ihe 'Magistral/ commitlmg the accustti — This 

amendment has been made on the lines of section 209 (i) — liepori of 
the Select CoMunttee of 1916 ' 

Is coiiipeleiit to trj the ease — \\c base introduced this amSnd 
Went to make it clear that the section does not empoiver the Magistrate 
to pass sentence in a case which he is not competent to trj —Report 
of the Joint Committee of i9’2 

tn the proviso the words any Magistrate m the riistncl Inse been 
substituted for the words the District Magistrate occurring in the old 
section The amendment i» merely \erbal 

Sub section (a) — This clause presides that when nii> person is 
committed to the Court of Session under sec 3^8 any other person accused 
jointly whom the Magistrate beheses to be guilty shill I e simihrlt cbm 
nutted Idcntici! treatment will thus be accorded to all the accused — 
Statement of Objects and Reasons (1914) 

Sections 348 and 349 —If the accused is an old offender the Magi* 
Irate should net under this section and not refer the case to a superior 
Magistrate under section 349— 2 Weir 423 That section does not apply 
to a CISC where the accused >3 an old offender — 4L B R 2S» IfaMagi 
trate instead of proceeding under thi^ section erroneously sends up a case 
under section 340 it is open to the District Magistrate to take the case on 
his own file or to transfer it to aorae other first class Magistrate — 2 
Weir 4-*2. 

1005 Procedure —The Maustrate must first of all determine cither 
as a prehminars matter or at an\ rate before framing a charge whether 
there has been a prcsious consiction if a previous conviction is proveil 
the Magistrate will then hive to consider whethtr lei the circumstances 
of the case his powers enable I im to trv and pass adequate sentence If 
be thinks they do not permit he shoul 1 not trv but commit the case to the 
SesMonsfUitheshoullnotd, chirpe1l«aecii eil) if they doj-ermit hemav 
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tr\ the caM him'cir H hi. commits Uk t«t tlu StsMon- Ik ought not 
to find till dti U'cil Kiiilt\ hut should merely frame 1 1 Inrgt under section 
.lo ind tnmmit llu i-c for trial underChaptcr Will — 3>> Mad 552 

C< »iiu ij / iiiip^ralti The word-. unless con- 

\ ittc<l did not I M-t in the (. o«lc of iX8_ or ui the larlier Codes and there- 
fore It «As impcrafiao on the Magistrate to commit if a preMous conviction 
wis proved and he could not trv the ease htmsilf — Katanlal 704 But 
the 189b Code guts i discretion to the Magistrate to tr^ the case himself 
if he Is competent to pjs' adequate sentence— 2 Mcir 422 

:oo6 Powers of District Magistrate — Lnder the proviso to this 
section, if the District Magistrate is invested with powers under sec 30. 
the case may be transferred to hint instead of being committed to the Ses 
stons fn such a case the District Magistrate need not trj the case de novo 
He can under section 33O act on the evidence alreadj recorded by the 
Magistrate who transferred the cast Sec notes under sub-section (3) of 
section 330 

If the District Magistrate considers that the case should be committed 
to the Sessions he should himself commit and not send back the cast, 
to tlie Subordinate Magistrate with a direction to commit — 9 Mad 377 
If the District Magistrate eotamUs the case, instead of lyyiitg it, he can 
It seems act upon the evidence recorded bj the subordinate Magistrate 
and need not commence the ttiquir^ de neie See Ratanlal 472 and la* 
C W V 13O cited under sec 3^(> 


349 (r) Whenever a Magistrate of the second or tlurd 

class, having jurisdiction, is of opinion, 
caTOl" licanng the evidence for the prose- 

pass sentence suffi- cuti'on and the accused, that the accused 
eient y sererc. guilty, and that he ought to receive a 

punishment different m kind from, or more severe than, that 
which such Magistrate is empowered to inflict, or that he ought 
to be required to execute a bond under Section 106, he may 
record the opinion and submit his proceedings and forward tlic 
accused, to the Distnct Magistrate or Sub divisional Magistrate 
to whom he is subordinate 


(i^l) When more accused than one are being tried together 
and the Magistrate considers it necessary to proceed under subsec- 
tion (i) itt regard to any of such acaised, he shall foruard all 
accused uho are tn his opinion guilty to the District Mag 
or S«f>-divisio«fl/ Magistrate. y 
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(2) The Magistrate to wliom the proceedings are submitted 
maj, j{ he thinks fit, examine the parties and recall and etamine 
any wtness who lias alreadj gi\cn endence m tlie case, and maj 
call for and take an> further ct idence, and shall pass such judg- 
mtnt, sentence or order in the case as he thinks fit, and as is 
according to law 

Provided that he shall not inflict a punishment more severe 
than he is empowered to inflict under Sections 32 and 33 

Change — bub sccuon (i \) ha*, been added b5 sec 9j of the Cmmnal 
Procedure Code Amendment \ct XVlll of 10-3 Tfus is similar to suh 
section (-) of section 348 

1007 Application of section — The provisions of this section are 

buh}cct to the express pro' isioo of -ec 34S Therefore where the accused 
IS an old offender a second ciasv ^lagistratc should commit him to the 
heswons under sec 348 and not submit the case to the supenorMairu 
tratc under this section— 4 I B K s 8 z 

The procedure prescribed b} this section is unsuitcd to cases tned 
summanl) — 4 L B R .77 

1008 Reference to Superior Magistrate — U /;« ea« re/rr— Only 
the second or third class Magistrate can refer \ first class Magistrate 
IS not competent to submit the case under this section— 7 All 414 

This section docs not autbortsi an> Bench of Magistrates to refer a 
use for higher pumshmcnl— 4 L JJ K .77 

Jitf(renc( dts^refmwy — Mhcthcr a case ought to be referred fo 
the superior Magistrate or not 11 within the discretion of the subordinate 
MagisUatc and the District 'lagistrate cannot direct the subordinate 
Magistrate to send up the case under this section If he so directs hB 
order is ultra itres — 2 Weir 427 

Tc uhotn case can be rejerrett — The case can be referred to the 15is 
trict Magistrate or the Magistrate to whom the refemng Magistrate is sub 
ordinate and to no other Magistrate — 3S Bom 710 

U/ten reference can be tnade —This section authonsts a reference to 
Ih* superior Magistrate vv hen the wbordinate Magistrate considers that the 
accused tshould receive a severer sentence than he lutnsclf is comjicleiit 
to indict If the punishment which the sub ordinate Magistrate proposed 
was one which he himself could Inflict the reference was improper and the 
tlagistrale should hirasell tfj the case— i89i \ M \ <}<) When a ease 
was sent to the DiAncl Magistrate not because the referring Vlagistrate 
was not conifetcnt to paw a severe sentence but on the ground that is was 
advisable thvt the mutttr shojil be dealt with hj the District Vfagistrate 
it WAV held that the Iran Icr wav n'*i»hcr under stc 349 nor under sec 19* 
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and lliercforc tin conMction made b> the Untnct 'lagistratt "as illegal 
and must be set a ide — 1 Ml 06 

Lndcr this section the Magistrate can make a reference to a superior 
Magtstratc i{ he considers that the accused should receive a severer pimisli 
went than he can indict it docs not appl) "here the Magistrate thinks 
that the accused should be dealt with under section 50^ because an order 
under sec 562 directing release upon probation of good conduct is not a 
pHitiiAnirnt — Daba v Fmp 4 Cr L J 7J8 (Nag) 

1009 Powers and duties of referring Magistrate — If the subordinate 
Magistrate vendi the ease to the higher Magistrate for sev crer punishment, 
he cannot eon ici the accused the conviction and sentence arc reserved 
for the higher Magistrate The referring Magistrate is required to state 
his opinion only but he cannot convict — Itatanlal 387 Pyaxag Cope v 
Ktng Emp 3 Pat 1015(1017) 5 1 * L T 57* 25 Cr I J 1276 He can 
frame a charge if he Ukcv and the franujig of charge is not illegal — Lwp 
V Po Vin i7Cf I J or (Bur) .L B R 85 Ratanlal948 

If the subordinate Magistrate sends the case for the purpose of bind 
tng do"n the accused under sec 106 the Magistrate should neither con« 
Viet nor pass sentence him»elf The conviction sentence and the order 
for secunty arc all to be passed by the supenor Magistrate — i Cal C23 
35 Cal 1093 

Forwiitd Iht accused —The reason of forwarding the accused is that 
the accused hav a right to be present at the proceedings held before the 
Magistrate to whom the ease is transferred such proceedings being a 
corttmuatioA of the proceedings before the referring Magistrate — 7 \\ 

38 The nght exists even though the supenor klagistrate doe» ng* 
examine the parties or recall aud re examine the witnesses and the «ccuv , 
wtU be at liberty to contend before that Magistrate that there is no atrff,- 
cient case made out against him and the Magistrate if he thinks bv » ^ 
discharge or acquit him — 7 B H C R 31 

Sub section (lA) — It has been held, under the oid law 
there are several accused charged before the subordinate Mayw'v./ 
Magistrate can convict some of them and send up the oUi'-r» 
section to the supenor ’Hagistrate such a procedure is not ist^y 
the conviction illegal but in such a case »t iv more sulvi 4X1 ' 'i' 
all the accused to the superior Magistrate instead of convi'“j^^ ^ 
accused— 2 M eir 428 2NVeir429 The new sub secti /u 'j> -j/v* p 
It imperative on the Alagistrate under such circuftiita .4 
all the accused to the superior Magistrate See A T » 1* S 

R 216 2O Cr L J 13&3 

But if there are sev eral accused and the MagutrtV * ^ 

them to be guilty he should not send allthe accused ,» j, 
trute but should acquit the accused whom he f zii x/* ^ ^ 
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that act-u-jid alone \vhom he cou»idcrs guilt) — in/R/n v Liiip , -4 

\ L J &o. jO Cr L J lOjo, 

xoio Subsection {*) — Pouers and dulift of the bupt-nor 
Unit — When a ease is referred to a superior Magistratcjthc whole cast 
IS opened up for him to deal with it according to his own discretion— 
Katdnlal 350 In dealing wth the cascy lie should not confine himself 
to considenng whether the deasion of the subordinate Magistrate was 
plainly and manifestly opposed to the evidence hut he should find on 
the evidence the facts which he considers proved and pass judgment 
accordingl) — Ratanlal G36 5 M II C R Ajip 43 If supenor 
Magistrate convicts the accused for an aggravated form of the offence, he 
must commence the trial afresh for such offence and cannot act on the 
evidence ahead j recorded — a Meir 4^1 , a Weir 42b So also, if the offence 
IS out. which is beyond the junsdiction of the subordinate Magistrate to 
trj. the superior Magistrate cannot act upon the evidence already recorded 
by the subordinate Magistrate— i Bom L R 37 The Magistrate to 
whom a ease « transferred is competent to pass such judgment sentence 
or order as he thinks fit ' He w free to deal vnth the ca«e according to 
his own discretion and he can. if he thinks fit, order a commitment to the 
Court of Session — Ratanlal 945 i Mad 389, 9 Mad 377 13 Cal 30j* 
4 Qotn 340 He has to make up his ramd whether the accused are guilty 
or not and ctcrcise his own independent judgment in the case and townte 
a judgment cooformable to the requirements of section 3C7 He cannot 
stmpi) pass sentence on the accused without writing any judgment— 
Karuppia v Lntp , liffio) 'f W 3s ijo 

The superior Magistrate to whom the ease is referred has no i>owcf 
to send back the case to the subordinate Magistrate upon any ground 
vihatsoivcr He must dispose of it himself by acquitting or convicting 
the accused or by committing him for tnal — m \1I 344 Ratanlal y4j , 
6C L R 27(1 and even if the ease IS sent back to the subordinate Magis 
trate. the latter cannot take up the ease, after he has referred the ease 
his jur sdicticn over it ceases, aud any order passed by him would be illegal 
— 6 C L R 27O, 10 Bom 196 If the superior Magistrate thinks that a 
commitment to the Sessions is necessary, he himself should make the 
commitment he cannot send back the ease to the referring Magistrate 
with direction to commit the ease to the StsMoas*-H> Mad 377 If how- 
ever, the reference IS defective r g if the referring Magistrate has 
omitted to rccorl in writing the statement of the avcus(.d as required 
by section 31 4 the vupenor Magistrate can return the case with a direc- 
tion to supply the defect and the subordinate Magistrate in »uch a lase is 
als** competent to cornc to a ffc*h and different conclusion as to the guilt 
of the accused ami icquit some of them— 3 Meir 426 

yiorcoscr, the Magistrate to whom a case is refemd cannot refer 
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llic ca'L to aiiuDur M i),t'.lra\c fur mquir) — oM H C J< \pj) . j Mad 
Si JO Mad L 11 It (Cr I’ C ) JJ \ tasc once referred under 

this seetion cannot be refcrrid to anotliir Magistrate for inquiry or tnal — 
jS llom 710 1 \en if Ihi superior Migislritc thinks that tlic reference 

b> the inferior Magistrate was incorrect or illegal he enn report it for orders 
under section ^ j'' but lumself cannot quash the reference and order retrial 
bj another Magistrate — lyoo P M 14 

The supenor Magistrate can act Upon the cvideiiee already recorded 
by the subordinate ^l'lglstratL and is nut bound to hold a de uolO trial under 
see 3 jO — 2 \\ tir 4.S This is now made clear by the amendment made in 
‘ubscetjon (.) of sec 330 which lassdoun tliat that section does not apply 
to a transfer of proceedings under section 340 See I\ L \ Dodo 18 
SLR -10 

350 (i) WTieneter aii> Magistrate, after hanng heard 

and recorded tliC whole or any part of the 
ConTic'ion or com evidence in an inquiry or a tnal, ceases 
nutment on evWence j • .1 < 

parti/ record d by one to cvercist junsdiction therein, and is 

Magistrate^and partly succeeded by another Magistrate who has 
and who exercises such junsdiction, tlie 
Magistrate so succeeding may act on the evidence so recorded 
by his predecessor, or partly recorded by his predecessor and 
partlv recorded by himself , or he may re*siimmon the witnesses 
and recommence the inquiry or tnal 
Prouded as follows — 

(a) in any tnal the accused may, when the second Jlagis- 
trate commences lus proceedings, demand that 
the witnesses or any of them be re summoned and ( 
re heated , 

(5) the High Court, or in cases tned by Magistrates sub 
ordinate to the Distnet Slagistrate, the Distnct 
Magistrate may, whether there be an appeal or not, 
set ^ide any conviction passed on evidence not wholly 
recorded by the Magistrate before whom the convic- 
tion was held if such Court or Distnct Magistrate 
is of opinion that the accused has been matenally 
prejudiced thereby, and may order a new inquiry 
or tnal 

( 2 ) Nothing in this section applies to cases in which 
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cccdings have been stayed under S 346 or tit which proceedings 
haxc been snhintticd io a supertor Afagtsirale under seciton 349 
(3) When a case is iransferred under the provisions of this 
Code from one Magistrate to another, the former shall be deemed 
to cease to exercise jurisdiction therein and to be succeeded by ike 
latter within the meaning of sub section (i) 

Change — Tlic >talict:>ed words haic been added liy section g-f of 
tht Cninmal Procedure Code \mcndmcnt \ct XVIII of 1023 The 
reasons arc stated below in their proper places 

loit Object and scope of section — The general principle is that 
a case must be decided by the Magistrate «ho heard the cridcncc But 
if this principle has to be strictly observed it mil follon that in every case 
of transfer the succeeding Magistrate mil have to try from the beginning 
all cases which have been partly heard by his predecessor in office and 
there vv ill be endless dcU> in tnaU \nd this section is obviously Intended 
to meet such cases— 0 Cal S70 ipCr L J 657 (Nag) Invicwoflhb 
frequent changes in the office of Magistrates the Code provides spcciafi} 
tfiat ft Alagistratc may pronounce judgment on evidence recorded by Ifta 
predecessor or on evidence partly recorded by Ins predecessor and partly 

by himself— 3 

This section applies not onlv where one Alagistrate is succeeded by 
another but also where the second Afagistrate is in lus turn succeeded 
by another Magistrate The third Magistrate can act on evidence recorded 
by lus two predecessors This section k not confined to a ease where 
there IS only a single occurrence of one Afagivtrate succeeding another — 
Gotindati V hrisJnain 43 M L J 8o3 

This section gives the succeeding Magi trate jurisdiction to decide 
the case on evidence recorded by his predecessor but It cannot give him 
junsdiction to deliver a judgment written by bis predecessor AA*hcre the 
3tagtsttatc wl o heard the evidence and tried the ease was transferred to 
another dislnct and from that place he sent a written judgment which 
VMS pronounced by his successor at the jlacc where the case was tned 
*r/£f tl at there was no junsdiction to do so and the conviction and sentence 
so pavsed wen illegil and that the accuse 1 must Ic retried — BmsHob 
CharaH\ inttn iU 30 Cal «>t 3»C 1. J 0. 24 Cr L J 4»9 Md 
U<xftqM\ A b 43P b J too ayCr L J 40O But the Afadras High 
Court an 1 the Oodh Chief Court hoi 1 that tl c succeeding Magistrate can 
sign and j ronoonce tl e judgment written by his predecessor an I thus 
ailopt it as hiv own — In re St artmttn 4 40 M-id loS 3s M I J 5i 
Ckani id \ Ttrp S o C 100 11 O f J 7 3 ;« rf Sitilktrd PlUJt 

13 M I J 1 >7 7Cr 1 J 4j> 
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2012 Applic&tion of Section — (1) Tins section applies to an iiiquir} 
under Chap Mil therefore «hcie a Magistrate holding an iiiquin unde 
section 107 IS transferred aftci the c'camination of some prosecution svit 
nesses and is su>.cce<led b^ another the petson called upon to shew cause 
svh> he ‘•hould not gi\» setunts raa> under prosiso (a) insist upon the 
re summoning and re examination of those witnesses — ^ C L R 452 
43 Mad 5it 

(2) This section is applicable to proceedings under section 243 
\\ h«re in the course of such proceedings one Magistrate is transferred 
the succeeding Magistrate can act ujion Uic cMdcncc already recorded — 
13 C W S 420 37 Cal 812 Sondt Singh \ Gobtiid Singh. 5 P L T 
237 25 Cr L J 8j ^jeiSadrAx SacAiiirfra, 37 C L J 128 24 Cr L 

J 5 &g 

f3) This section applies to inquiries pfclimmarj to commitments The 
succeeding Magistrate can commit the case to the Sessions on evidence 
recorded b) his predecessor m office — 31 Mad 40 3GAII 315 

(4I This section wouIJ enable a Magistrate to try a case in which 
Ins predecessor has issued a process and granted aljoummeot but has 
reeiried no Ratanlal 65* 

(а) This section does not appl> to cases tried b> Ucnclies of Magis 
trates— -3 Cal 194 iS Mad 394 20 Cal 870 a Lah 237,2202 L J 
311 9 Bur E T 203 Even the new section 350A does not apply whero 
one Magistrate of a Bench is replaced b> another that section contemplates 
cases wherein all the Magistrates constituting the Bench have heard the 
proceedings throughout Sec notes under that section 

(б) This s-’ction applies only to Magistrates but not to Sessions 

Judges \ Sessions Judge is not competent to pronounce judgment on 
esidence recorded b> his predecessor, or on evidence partly recorded by 
his predecessor and partly by himself — ii W R 47 1864 W R 32 8 

C L J 39, 3 Mad 112 7C P L U I 35 All O3 Even the consent of 
the accused would not enable the Sessions Judge to do so and salidatc 
such procedure — 26 Bom 50 1890 P R i 23 M R- 59 

(7) This s'ction refers to cases whett oie Migistratc is succeeded 
by another Magistrate, and do’s not apply where the Magistrate remains 
the sam* and his official designation is merely changed Thus where 
a Head Assistant Magistrate having almost completed the trial of a cri 
minal case, was appointed to the office of a Deputy Magistrate in another 
place in the same District and the case was brought on to his file to the 
latter plac- by order of the Distnct Magutrate he could proceed to trv 
the case from the point at which he had arm ed as Head Assistant Magis 
trate prior tolus transfer to the pa»t of Deputy Magistrate and the accused 
cannot demand under proviso («) that the trial must be commenced dc 
novo — 22 Mad 47 


lilt COUL Of CRl^tViL IKOtliDUKE. [C« WIV, 


Syb 

(S) this s«;aion ilocs not apply nhcrc the Djslrict Masistrate holds 
furthi t /iiquiry into a cast under icchott 437 {now 436) fn such a case 
ht must hold tlit inquiry dt nooo and cannot rely on the evidence ftcorded 
by tin. Magistrate who previously tried the case — 0 \JJ j&? , 7 Bor L K 
rqS 

1013 Succeeded — \ libera) construction should he pot upon 
tl\t provisions of section 3^0 Whtre on the death of a Magistrate cm 
powiTid under section jo the Bistnct ^^as(st^atc being the only remaining 
Magistrate in the district Jiaving powers under that section, took upon his 
file a tisi which was being tried by the deceased it was held that the 
Uistuct Magistrvte must be regarded as having succeeded the deceiseJ 
Magislratt uithin the mtantng of this section~Go«/at V Cmp 19 tr L 
J 7 °S (''la, 1 When a case IS transferred from one Afagistrate to another 
the former Migistrate is said to be succeeded by the latter See sub sec 
tioii (5) and notes thereunder 

X014 Recommence ihe mquify or ttui —If the succeeding Magi« 
trate uhooses to recomraence the trial he must recommence by resuni 
montiig iiid re examining the witnesses But he cannot go to any stage 
previous to that Ho cannot dismiss the complaint under section 303— 
7 C I’ L R 3^ or refer the case to the Police under section o for 
inquiry and report — 9 Mad sS 

If a charge has already been framed by the preceding Magistrate 
the succeeding Magistntc cannot cancel the e/iar^e— 38 Mad 383 1003 
r U 14 » L W 1*44 Die priocipio 11 that if the proceedings before 
the preceding Magvstrati. have developed into the stage of n trial by the 
frame of a clnric the luccctdmg Magistrate cannot go beyond the stage 
of trial md transform the trul proccedmgi into an Inquiry by cancelKtion 
of tht charge— 38 Mad ySj tnJ since the succeeding \fagistrate can 
not cancel the chargt an order subsequently passed Jetting off the accused 
is one of acquittal and not one of d»sclia»Bc— hmiArtefri v Stfaraiiiit i h 
W t.*44 38 Mad 383 

If a tn il IS commenced d( now by the sutcevding Magistrate Ju must 
ohscrv e all tht procedure of the trial and cannot otait any part of the pro 
cedure Whcri in a d/ wtpj trial the Migi,trate omitted to examiuc the 
proiecutioT w tncisc# (»vh> bad sbeaf} been ixamlnwl bv the procedmg 
Magiitratc) b it alt i vid them to be cro s tvamlncd by tlio defence it was 
held th It thi trnl was not m due compfiance with this section and ought 
tobesetasi U— 1.> C > fj8 V ifr iioi» irut| nieaus the trial from the 
beguifting of the c-ise The «>l»jcct of granting a df n^ a tnal is to t na bic 
the Mai.i>lraic who heirs the cate W »cr the way m which the witms es 
Rive evidence I tforc him lo mark their demeanour and thereby to be in 
a position to judge of their trediUhty Tbi, object is lo^t ,( the witnesses 
arc not examined ogam but are only allowvd to be cross-examined by the 



Src 350] TTir conr of CRiMivAt pnocrnui?r 877 

^erased ^nch a procrdiire is not a de iio o tml nn<1 the comiction of 
the aKusetf must be set aside — Ifar^aMa \ Bojanutt ^9 M L J }'’3 
26 Cr L J 1596 ‘^imiiarlj, where the Magistrate holding the de-voio 
trial mcrcls read over to the accused the deposition of the prosecution 
witnesses (recorded bj the preceding Magistrate) though he allowed them 
to be cross examined the procedure was held to be illegal — 9L B It 02 
\Tan/:al Sinth \ Croayi igig P \\ R 16 22 Cr L J 119(1 ah) 
Transfer of Ma»istraU to hs (irigtital place — Before the conclusion 
of the trial the trjing ^faglstrate was transferred Thereupon the case 
was transferred to the file of a superior Magistrate who began to try it de 
iiotai Afterwards the original Magistrate was re transferred to his on 
ginal place and the superior Magistrate transferred the case to him with 
a direction to proceed from where he had onginally left it It was held 
that the mfenor Magistrate must try the case de iioto and could not 
proceed from where he had onginallj left the case because all that had 
taken place before tlic inferior Magistrate originally had been superseded 
— Darcga Clioudhnry\ rwp.roCrl J 638 (Pat ) JagoSing! v Emp 
-0 Cr L J ^*0 (Pat ) 3 All 363 

Transfer of ease to the transferred Magistrate — A Magistrate was 
transferred after he had fnished the major portion of the trial of a case 
The succeedm g Magistrate granted a de naio tnal But the District Magis 
trate was of opinion that as only a small amount of work remained to be 
done in the case it could be best done by the Magistrate who had tried 
the case and so he (Dt Magistrate) transferred the case to the original 
Magistrate Held that even the original Magistrate to whom the case 
was thus transferred could not take up the case from the point at which 
he had left it but that he must start the cased; novo because as soon as 
he was transferred all the proceedings which had previously taken place 
before him were wiped out — Sardar hhan ^akeb v At! nnvlla 47 T J 
92G 20Cr L J 310 

1015 Proviso (a ) — Right of Accused — Under the proviso (n) the 
accused has a right to demand that the witnesses or anj of them shall be 
resummoned or reheard The policy of the law is that an accused should 
l>“ able to claim a right not to be convicted by a Magistrate wl o has not 
h mself heard the whole evidence — ^3 Lab 115 The accused can exercisp 
his right under the proviso (a) in case of a tri il only when, a prelimmarj 
iH^Kiry before commitment is transferred before frame of charge the 
accused is not as of right entitled to an inquiry de noio — 3’ Mad r8 
1903 P R 14 Proceedings lu a warrant case before a charge is framed 
arc merely an tn^ury and not a trial and if a case is transferred at thnt 
stage, the accused cannot demand a fresh examination of witnesses to be 
made by the succeeding Magistrate — Ramanatha»\ King Emp Mid 
710 But the accused is not altogether without a remedi beemse t> 
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soon IS the charge is framed by the succeeding "Magistrate he can under 
see sG recall all the prosecution witnesses whose evidence has been 
taken and thus he has a nght equivalent to that of demanding a de ttxo 
trial — Paiametudi \ Emperor 33 Mad "iS (219) But according to the 
Calcutta High Court a tna! commences aa soon as the case is called on 
with the Alagistrate on the Bench the ^reused on the dock and the 
representatives of the prosecution and for the defence are present in 
Court for the hearing of the case The proper time for the accused to ask 
for resummoning and rehearing of the witnesses is as soon as the trial 
commences before the second Xfagistnte—Cowflf 5 irdflr- I Q E S3 Cal 
S63 In trials of summons cases and m summary tnals the time when the 
accused is to demand that the witnesses shall bo resummoned and reheard 
IS when the second Magistrate commences his proceedings — SaJiih Din \ 
CroaM 3 Lah 115 

According to the Calcutta High Court this proviso applies only to a 
ina and does not apply to an under section 1^5 consefiuentl) 

a Magistrate has pow er to proceed ivitb the inquiry of a case under see* 
X45 where a portion of the evidence has been recorded bj his predecessor 
and he is not bound to start the proceeding de novo on the application of 
the accused— sSverf 5 rtde* V Saekindra 37 C L J isS Sondt Smghs 
Govxnd 5 P L T 237 25 Cr L J So But a Full Bench of the Madras 
High Court has laid down that the proviso (a) applies (0 an tnfntuywidtr 
see X17 because such inquiry according to sub section (a) of sec S17 
IS made in the manner prescribed for condneting tnals In summons 
or warrant cases and in fact has all the features of a trial — I mllafo 
CAf«n«;<» ' Ktfg Bmp 43 Mad 511 (F B) This is also the view of 
the Oudh Court — Baij AalAv Cmp 37 O C 323 23 Cr L J : 35 o 

The accused person must himself claim er wane the right MTiere 
•V case was transferred from one Magistrate to another and during the 
iTgumetits on the transfer application the pleader lor the accused stated 
hvs intention not to hqve a de nora tnal in the Court to which the case 
was trsBifcTTcd and snbscquentl^ the accused demanded a tna) de wore 
it was held that there was no waiver of the right under this section nntl 
that there most be a dewoio/Mof'-ioCr L J 657(S’ag) 

The Magistrate i» not bound to ascertain from the accused whether 
he wishes to eaercise the nght conferred by this proviso This section 
confers the nght on the accused to demand and does not prescnlie that 
the Magistrate shall ask the accused whether he will exercise the nght 
ornot— NgaPov A T U B R (1913} >31 The Magistrate is rot 
Ijonnd to have the accused brought before him to ascertain whether he 
vTishcs to exercise this right-^i584 PRO An omission on the part 
of the Jfagistrifr to ask the acctried whether he wants evidence to he re 
hear! is a mere Irregularity coraMet^ sec 337 In (iqifi) U B R snJ 
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Or loS and 1 n R ho\\e\er it lias been held thnt it is nccc«sar} 
for the Maji'trate to acquaint the accused Mith the (act that he is entitled 
tn hnse the wane ses re-called and re e^ammcd Though the hn does 
not absnluteh require this to be done the procedure should be followed 
as a matter of practice — 'I B R Sy 

Bat there no doubt that if the accused wants the evidence to be 
reheard the Magistrate must recommence the trial — o I B R 9-’ 
and the refusal b\ the Magistrate to do so would be an illegality not 
curable by sec 537 — 1903 P R 3 'S Cal 863 

An accused person cannot demand a de tic 0 trial on the transfer of a 
trynng Magistrate mereh on the ground that that Magistrate had not heard 
his counsel — Ckaidika Prosad \ h E 28 O C 109 25 Cr L J 1075 
Where the accused claims under this section to hase the witnesses 
re-examined by the succeeding Magistrate the sntnesscs should be resum 
raoned without the payment of am fees~r/ifls s Etakiet S Bur L T 
•43 

totfi ProTiio (b) —V District Magistrate can under proviso (6) set 
aside a conviction passed by a first class Magist^te in the district though 
no appeal lies from his order to the District Magistrate^ Bom joo is 
Cal 473 7 All 833 8 Mad 18 

S017 Sub seetien (s) — The procedure laid down in this section 
does not apply to proceedings stayed under sec 346 — 1905 P L R 91 
Thus where a Magistrate trying a case was of opinion that the accused 
deserved a severer punishment than he could inflict and stayed the pro 
ceedings and subttii ted he case to the District Magistrate under sec 346 
it was held that the District Magistrate could not convict the accused 
on the evidence recorded by the refemng Magistrate even though the ac 
cased did not want the evidence to be reheard — 1905 P R 35 19 Cr L 

J 625 (Pat) In such a case the accused has no power to waive Ins right 
to a trial (fe ><(100 andthefailuretoholdatnaldenovo is an illegality which 
vitiates the whole trial and is not merely an irregularity covered by sec 
537—19 Cr L ] 625 (Pat) 

This subsection as now amended further lays down that the procedure 
of this section does not apply to sec 349 Fven prior to this amendment 
it was held that the superior Magistrate to whom a case had been transfer 
red under section 349 sould act upon the evidence already recorded by the 
subordinate tfagistrate and was not bound to hofd a de uot 0 fnif— 2 M cir 
428 This is now made clear by the present amendment See K E \ 
Dodo 18S L R 2i 6 20 Cr I J 1363 

lotS Subsection (3 ) — Transfer of proceedings — Subsection (1) 
applies where the Magistrate 1$ transferred from one place to another the 
case remaining in the same Court But does that subsection apply where 
a case is transferred from one Magistrate to another under section 5-» 
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the Magistrates remaining in the same post ’ In other words does that 
subsection apply to transfer of cases as -nell or is it confined onl) to trans 
fer of Magistrates onlj ’ There was some difference of opinion under 
the old section as to this question In the followng cases it has been held 
that this section cos ers cases w here proceedings are transferred b} section 
5 8 from the Court of one Magistrate to that of another because as soon as 
a case is transferred from one Magistrate to another the former ceases to 
exercise junsdiction m the case within the meaning of this section— 
35 Cal 457 39 Cal 781 3'> Mad 2x8 19x6 U B R 2nd pr loS '’i 

C M 753 40 Ml 307 36 All 315 ’oCt L J 4X (Nag ) 20 Cr I. I 
,9G I But L T 35 Cf L J 8 (Pat) i P I T 679 But the con 
trarj \iew was tahen in the folloning cases— 1889 A \\ N 130 t’ C M 
N 140 I L B R 301 f* ^ll 66 14 \n 346 I \ I R 187 

Toremosc this conflict of opinion subsection (3) has been added 
alopting the former Mew There has been some difference of opinion 
as to the position \hcn cases are transferred from one Magistrate to ano- 
ther otherwise than from a predecessor to a successor in office The amend 
ment pro\ ides that the M\?»stratc from whom the case is transferred ahafl 
bt deemed to cease to fuse jurisdiction within the meaning of this section 
— Sfnf not of Objects ai I Ueasois (1914) 

350A No order or pidgmertl of a Bench of Magistratei shall 
be tn altd 63 reason only of a change havttig 
uon*of BMches*^^ occMwrf irt the cons j «/io« of the Bench 
m an} case in u,hich the Bench byuhxcJi such 
order or judgment is passed is duly cons itutcd under Sections 15 
and 16 and the Magistrates constituting the same haie been present 
on the Bench throughout the proceedings 

This section his been added by Sec <>3 of the Criminal Procedure Code 
3 mendmcnt \ct N 3 III of 19 3 

In ti c Bill of 19 I it was intrnled to add the following sub sect on 
to section 350 — 

(4) The proMsions of this section shall appK so fir is ma> be 
proceeilings before any Bench of Magistrate constituted uti Icr sectioo 
15 whereser the Magistrates sitting together m an> proceeding are no^ 
the same as thene who were sitting togethcrat tl e last hearing thereof 

In other words It was intenlrd tola) down that if during theheannp 
of 1 tnal an) Magistrate of a Bench was absent and was replaced b) an®* 
ther such a change wo iM not affect the proceeding and the tnal need nct 
1 e commenccil rfr noto the new Magistrate woul I be able to act on the 
s I loner alrea U rreorje I II it thi* clause did not meet wilh the appr^** 
sal of the Joint Comm ttee wfo nbseneii Methink howeser that the 
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new sub section (4) which has been introduced in the Bill to deal with the 
case of Benches goes somewhat too far and we have substituted for it a 
new section after section 350 which in our opinion gives effect to the law 
as laid down by the High Courts Briefly it provides that a judgment 
of a Bench shall be % ahd v, hen the Bench is duly constituted at the time 
of passing the judgment and the judgment is passed by Magistrates all 
of tihom halt heard the proceedings Ihroiighoul — Report of the Joint 
Committee (1922) 

1019 Heanng by one Bench decision by another — \ case must be 
decided by the same Bench which heard the evidence and arguments 
Where the evidence for the prosecution was taken before two Honorary 
Magistrates and on a subsequent day the evidence for the defence was 
taken and judgment dehvered by a Bench consisting of one of those Magis 
trates and another the High Court set aside the decision and ordered a 
newtnal — loCal 870 izCal 558 38Afad 304 3Cal 194 41 All 116 
U B R (igi8) 4th Or n8 -• Lah 237 

1020 Absence of some of the Magistrates — AVhere a trial was begun 

before a Bench of seven Magistrates and when the judgment was pronoun 
ced only five out of the seven were present it was held that the mere cir 
cumstance that two out of the seven Magistrates were absent on the day 
on which the accused was convicted did not affect the legality of the 
conviction as the other five Magistrates attended the trial from beginning 
to end — 21 Mad 246 1914 M W N 8O7 Where two Magistrates who 

decided a case sat throughout the tnat and constituted as quorum of the 
Bench the trial snll not be vitiated by the mere fact that two otherMagis 
trates who were not necessary to the quorum and i/ho were present at the 
time of the commencement ofthe inquiry were noton the Bench at the time 
of the decision of the case — 3N L R 67 But where in the course of the 
trial by a Bench consisting of a stipendary and two honorary Magistrates 
one of the honorary Magistrates was absent and important evidence was 
recorded in his absence but on the following day he resumed his seat and 
joined with the other Alagistrates in signing the order for the conviction 
of the accused it was held that the conviction was bad — 13 C L R •’12 
So also wherein a trial beforcaBench of Magistrates one of the members 
constituting the Bench was absent on the date when wtresses were ex 
amined it was held that the conviction of the accused was bad and that 
there must be a retnal — 36 M L J 362 The trial of an accused by a 
Bench of Magistrates one of whom did not heir the entire eiidence is bad 
inlaw and a conviction by such Bench cannot be sustained — ig’a p LR 

I 22 Cr L J 511 23 Bom L R 833 It is wrong that a Magistrate 
who has been absent during a part of the tnal should express an opinion 
on evidence which he fias not beard and possibly influence his fell 

Cr 56 
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Magistrates who were in a better position than he was to deade the case— 
23 Bom L R S33 Onlj those persons who has e heard the whole of the 
evidence can decide the case — 8 I. B R -463 So also where a case was 
heard by a Bench consisting of two Magistrates who formed the quorum 
but on the da> on which judgment was pronounced one of the members 
was replaced bj another who bad not heard the e'idence and judgment 
was pronounced conncting the accused it was held that as one of the mem 
hers on the occasion when judgment was pronounced did not hear the evi 
dence it was difficult to sa% that the accused were not prejudiced and con 
Sequently the trial was illegal — 41 All iif In order that the connction 
should be legal it must be bj a quorum of Magistrates required under 
the rules each ol whom has heard the whole esndence — 13 S I. R 166 
\Vhere a case was tried bj a Bench of Magistrates one of whom recorded 
the evndence while the other was sitting close bs and going on with ano- 
ther case hili that as the heanng took place practicalR before only one 
of th« Honorary Magistrates the order must be set aside and the case tned 
de «<wo— Suffou V Shamur •*5 O C l8» '3 Cr L J 69G 

Want of quorum — Where a Bench of Magistrates established bj the 
Local Government is under the notification establishing it to consist of 
not less than two members one member of the Bench cannot alone 
adjudicate upon a case— kio-* A \\ v i^S Sim larlj a trial bj two 
members of a Bench which according to rules must consist of not less than 
three members is bad in Uw— 16 Mad 410 Thus nherea Bench of 
three \lagistrate8 constituted under the rules commenced a trial and 
heard the prosecution evidence but afterwards one member of the 
Bench was absent and the remaining two Magistrates went on with the 

tnal heard the defence evidence and comneted the accused ArWthat the 

tnal having been in contravention of the rules vn as void The tnal 
ought to have been adjourned till the absent member was present or it 
should have been held afresh before a different set of Magistrate*— 44 
Bom 400 

851 ( 1 ) Any person attending a Cntmnal Court, although 

not under arrest or upon a summons, 
d^fi a^ttending ^un* ^ detained by such Court for the 

purpose of inquiry into or tnal of any offence 
of which such Court can take cognizance and which from the 
CMdcnce may appear to ha\e been comrmtted, and may 
be proceeded against as though he had been arrested or 
summoned 

( 2 ) \Micn the detention takes place m the course of an 
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inquiry under Chapter XVIH or after a tnal has been begun, 
the proceedings in respect of such person shall be commenced 
afresh, and the witnesses reheard 

tozi Th:s section applies e>en though a tnal has actually been 
begun In 14 W R 20, it vras held that this section.could not be applied 
where the tnal Has actually being proceeded mth, bee use such a course 
depnved the pnsoner ot the opportunity of prepanng his defence and 
subjected him to be tned on e\odence which was taken before he was put 
into the position of a pnsoner This ruling is no longer good law, because 
subsection (2) proxndes for the difficulty presented in that ruling and 
requires the proceedings to be commenced afresh 

This IS a self contained section and the cognisance which a Magistrate 
takes under this section in respect of an offence is independent of the 
provisions of Sec 190 (e) Consequently the provisions of section 191 are 
also inapplicable where a Magistrate takes cognisance under this section 

j jT L R 113 As to taking cognisance against a witness in a case, 

see notes under section 190 W 

352. The place tn which any Criminal Court is held for 

the purpose of mquinng into or trying 

Courts to be open. J j 

any offence shall be deemed an open 

Court to which the public generally may have access, so far 
as the same can convemently contain them 

Provided that the presiding Judge or Magistrate may, if 
he thinks fit, order at any stage of any inquiry into, or tnal of, 
any particular case, that the public generally, or any particular 
person, shall not have access to or be or remain m, the room 
or building used by the Court. 

1022 Court to be open — ]ail tnal — ^This section does not neces- 
sanly make a tnal in a jail invalid where there is nothing to show that 
admittance was refused to any one who desired it or that the prisoners 
were unable to communicate with their fnends or counsel But it is un- 
desirable to hold trials in a jail because it is difficult to get counsel to appear 
in jail — Sahat Stngh v Crown, 1917 P W R 2i 

The evidence of a Ghosha woman should be taken behind a purdah 
at a private place where she can come, in the presence of the accused 
only, the Judge taking such precaution as he can to secure her identity 
—2 Weir 432 

prc!u$ion oj foltce O/fterrs' — K po]ic? officer who h^s investigated 
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into a case should not be allowed to be present before a Magistrate sihen 
he records a confession made by the accused — 1885 A W N 221 

This section gives power to the Court of ordering that any particular 
person shall not remain in the room used by the Court It makes no 
exception in the case of a Police officer When the accused person objects 
to the presence of a Vohce officer or other person the Magistrate has to 
deade whether the accused s fear of prejudice to his case is reasonable 
considering the intelligence and susceptibilities of the class to s\hich 
be belongs and not merely whethei the presence is convenient or helpful 
to the Court or the prosccuton It is not advnsable that a Police officer 
interested in the case proceeding before the Magistrate should recede 
exceptional treatment as a seat on a dais as it is calculated to breed 
suspicion in the mind of the accused as to the independence of the Magis 
trate — tfaiku Suigh \ Emp 8 N L J 95 26 Cr L J njo 



CHAPTER XXV. 

Of the Mode oi t\mnc \nd recording Cmdence in 
Inquiries anu Trials 

353 Evcept as otherwise expresslv provided, all evidence 
tiken under Chapters XVIII, XX, XXI, 
Evdenc* to bs talcen XXll, anri XXIII shall be taken m 
!□ presence of accused. , . , , . 

the presence of the accused, or, when 

his personal attendance is dispensed with, in the presence of his 
pleader 

1023 Scope Qt aecUotf— Thi» section lays down that all evidence 
shall be taken in the presence of the actused md it includes both the 
evidence for the prosecution well >» for the defence Where, after all 

the prosecution witnesses were examined the accused absconded, and the 
witnesses nam^d by h<m were examined in hi$ absence and he was con 
victed the conviction was held to be illegal — Po Sfiain v K £, U 
D R (igis) 4th Q 

If the witnesses arc not cximined in the presence of the accused, the 
trial « invalid and the conviction will be set aside — i N W P H C R 
49 An order is wholly ■Ucg'it if it i» based on evidence which i» recorded 
behind the back of a party at a time when he was not a patty to the pro 
ceeding at all — Aaraynn > Chandrabhoio Bat, a6 Cr L J isSg (Nag) 
When a fardiintuhin lady was examined in a passage screened from the 
direct view of the Court and her voice eoul I be perfectly heard in the Court 
and by the accused and he made no ob|cction U was held that the evi 
denee was virtually heard in the presence of the accused— 1887 P R 4! 
But pard iiiajJiin ladies shout I not be generally summoned to appear in 
Court to give cvidtnve but may be examined on commissian — 4 Cal 20 , 
12 All 69 5 All 92 

Two trials were held of two sets of accusel who were the opposite 
parlies in a fight in ea\.h case the accused wfanied the evidence for the 
prosecution in the cross<asc to be treated as defence evidence, and the 
Sessions Judge did so He}d that in such case the defence evidence, being one 
given by ihe prosccuiton in the other case, was obviously one given in the 
absence of the accused This was a violation of the provisions of this 
section and was not only irregular but illegal — lllu v Crown 4 Lah 376, 
^^uhammad v Emp 25 Cr L J 551 (Lah) If a commitment js made 
on evidence taken in the absence of the accused the commitment is void, 
and the subsequent trial must be set aside — Afiaiiaii v Crown 1913 P L 
R 260 Where the evidence of witnesses taken in the absence of the 
prisoner at a former trnl was read out to them nnd put in os evidence at, 
the present trni it was held that the |rocecding was irregular and pre^ 
judicial to the prisoner, and that such witnesses si ould have been subj 
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into a case should not be allowed to be present before a Magistrate s\hea 
he records a confession made by the accused— 1885 AWN 221 

This section gives power to the Court of ordering that any particular 
person shall not remain in the room used by the Court It makes no 
exception in the case of a Police officer When the accused person objects 
to the presence of a Vohce officer or other person the Magistrate has to 
decide whether the accused s fear of prejudice to his case is reasonable 
considering the intelligence and susceptibilities of the class to which 
he belongs and not merely whethei the presence is convenient or helpful 
to the Court or the prosecuton It is not adiisable that a Police officer 
interested m the case proceeding before the Magistrate should reccne 
exceptional treatment as a seat on a dais as it is calculated to breed 
suspicion in the mind of the accused as to the independence of the Jlagis 
trate — Nalhu Stiigfi v Emp 8 N L J 95 26 Cr L J 1130 



CHAPTER XXV. 

Of thc Mode or taking antj kecordjnc Evidence in 
Inquiries and Trials 

353 Except as otherwise expresslv provided, all evidence 
taken under Chapters XVIII, XX, XXI, 
Erdenc* to bs tflken XXJl, and XXllI shall be taken m 
in presence of accused, . , , , , 

the presence of the accused, or, when 

his personal attendance is dispensed with, in the presence of his 
pleader 

1023 Scope of section — Thi» section lays down that all evidence 
shall be ialv«n in the presence of ihc act-used nnd it includes both the 
evidence for the prospcutioo as well as for the defence Where, after all 
the prosecution witnesses were examined the accused absconded, and the 
Witnesses named by him were examined in his absence and he was con 
victed, the conviction wxs held to be illegal— Po Shasn v K E , V 
B R (igiJ) 4 th Q ijj 

If the witnesses are not examined in the presence of the accused, the 
trial IS invalid and the conviction will be set aside— a N W P H C R 
49 An order is wholly illeg-il if it ■> based on evidence which is recorded 
behind the back of a party at a tunc when he was not a party to the pro 
cecdmg at all — \arayan v Chandrabhaga Bm a6 Cr L J is8g (Nag) 
When a fardunashui lad) wras examined in a passage screened from the 
direct view of the Court nnd her voice could be perfectly heard m the Court 
and by the accused -ind he made no olvjcction n was held that the evi 
dence was virtually heard in the presence of the accused— 1887 P R 41 
But pardtnashin lades should not be generally summoned to appear in 
Court to g ve evidence but may be examined on comroissian — 4 Cal 20, 
12 All 69 5 All 9J 

Two trials were held of two sets of accuse I who were the opposite 
parties in a fight in eaUi case the accused wanted the evidence for the 
prosecution in the cross-case to be treated as defence evidence, and the 
Sessions Judge did so Held that in such exse the defence evidence, being one 
given by tin. prosecution in the other case was obviously one given in the 
absenve of the accused Th s wxs x violation of the provisions of this 
section and was not only irregular but illegal— AII h v Crown 4 Lah 376, 

jl/uha>nmad v Emp 25 Cr L J 551 (Lah ) If a commitment is made 

on evidence taken in the absence of the xccused, the commitment is void, 
and the subsequent trial must be set aside— Khanon v Crown 1913 P L 
R 260 Where the evidence of witnesses taken in the absence of the 
prisoner at a former trial was read out to them and put in as evidence at 

the present trial it was held that the proceeding was irregular and pre 

judicial to the prisoner, and that such witncvses should have been sub 
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to a fresh oral examination in the presence of the prisoner — la W R 3 
Sec also 9 AH 609 , Ratanlal a^ 1 Bur S R 399 

The Magistrate should not only tike the exldence in the presence of 
the accused but his record must shoiv on the face of it that he has done 
so The 'lagistrate should by the use of a few apt svords on the face of 
the deposition make it apparent that he had taken the eiidence m the pre 
sence of the accused— 10 All 174 

U hen liif personal attendante is dispensed itifh —See Sec ao 5 "Hie 
presence of an accused person may be dispensed with on ground of his ill 
health — Emp v King 14 Bom L R 236 A respectable /ardanasAin 
woman should not ordinarily be compelled to nppear m person in the first 
instance Unless and until there is a strong likelihood of the charge being 
proied^ipo^ P W R 5 , 45 Mad 339 and where her presence is dis- 
pensed with, the evidence may be recorded in the presence of her pleader-^ 
i9of? P R ao 45 Mad 359 

354 - In inquiries and trials (other than summary trials) 
M»>.« ol ..erJme Code by or before a Alaps- 

eridene* outside prcsi- trate (other than a Presidency Mag’is- 
dency-tewns trate) or Sessions Judge, the evidence 

of the witnesses shall be recorded m the following manner 

355 (il) In summons cases tried before a Magistrate 

^ . other than a Presidency Magistrate, and 

Reeard m jummanj ^ » j 

cues and in trials of cer« cases of the ouences mentioned in 
tain offences by first and subsection (1) of Section 260, chuses 
le'ord class Magistrates ... , , , , . , . . 

(0) to (m) both inclusive, when tried by 

T Migistnte of the first or second chss, and m nil proceed- 
ings ‘under Section 514 (if not in the course of a trnl), the 
^I^gIstr^tc shall make a mcmonntlum of the Substance of the 
cvidLncc o! each witness as the examination of the xvitness 
proceeds ^ 

(2) Such memorandum shall be written and signed the 
Magistrate with his own hand, and shall form part of the record 

(3) If the Magistrate ss prevented from making a memo- 
randum as above required, be shall record the reason of his 
inaluhtv to do so, and shall cause such memorandum to be 
made in writing from his dictation in open Court, and shall 
sign the same, and such memorandum shall form part of the 


I02t Scope 0l sectloo: — in fummom care*, th« 'il-'pexitlon miy 
b* rcforj-il if> th* form of a iticniorvndum , but it 1» not firceiiary that 
tl- rccorif-.| U-xoiIiion »houli bo rcaJ oref to the acniw^I and an omUi on 
^10 do »a cannot U rcgjrd-d at s fatal d-fcct— j Ueir 433 
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In tases othfr than those mentioned m this section, the evidence can- 
not be recorded in the form of a mere memorandum . if it is so recorded, 
the conviction mil be set aside — * Weir .431 

In cases referred to m section a6o, if they arc tried summarily, the 
substance of the evidence must be embodied m the judgment, as well as 
the particulars mentioned in section 264 If those cases are tried regularly, 
instead of summarily, the procedure of this section is to be followed— 3 L 


B R 3 

In proceedings under Chapter XXW I (maintenance proceedings) the 
evidence ought not to be recorded as in suottnary trials, but in the manner 
provid'd bv this section— -ao Cal 35* 

There is no provision as to the language in which the memorandum is 
to be recorded Bui there is also no provisiwi which renders it illegal for 
an Indian second class Magistrate to record the memorandum in English 
Such a procedure is a mere irregularity which does not vitiate the trial, 
unless a failure of justice has been occasioned thereby— 19 Mad 260 


Under Sub-section fs) the Msgisirate nwn sign the record, if he omits 
to do so the illegality vitiates the trial— 3 P L T 322 

356 (i) In all other trials before Courts of Session and 

Magistrates {other than Presidency 
Record in oth*r cases Mamistrates), and m all mcfjiries under 
outside presidenc7*towns ,V, 4 1 ,.,t. .t. 

Chapters \II and Will, the evidence 

of each sMlness shall be taken do^vn in writing vn the language 
of the Court by the Magistrate or Sessions Judge, or m his 
presence and hearing and under his personal direction and su- 
perintendence, and shall be signed by the Magistrate or Sessions 
Judge 


{3) U htn the evidetice of such witness is given m Englnh, 
Evidence giv-n m Magistrate or Sessions Judge may 

English take it down m that language with his 

own hand, and, unless the accused is familiar with English, or 
the language of the Court is English, an authenticated transla- 
tion of such evidence in the language of the Court shall form 
part of the record 


(_ /I) When the evidence of such ittUiess is given m any 
other language, not being Etiglisit, than the language of the 
Court, the Magistrate or Sessions fudge may take it doitn tn 
that language with hts own hand, or cause it to be taken down 
in that language in his presence and hearing and under his 
personal direction and superintendence, and an authenticated 
translation of such evidence tn the language of the Court or 
English shall form part of the record 
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(3) In cases m which the evidence is not taken down in 

writinfiT hy the Magistrate or Sessions 

by the Migutrate or each witness proceeds, make a memo- 
Judgehimstll randum of the substance of what such 

witness deposes, and such memorandum shall be written and 
signed by the Magistrate or Sessions Judge with his own hand, 
and shall form part of the record 

(4) If the Magistrate or Sessions J'adge i< prevented from 
making a memorandum as above required, he shall record the 
reason of his inability to make it 

Change — -Subs^lion (a has been added h} sectfon p6 of ihe CrJ 
trunal Procedure ( ode Vniendmcni Act XVIH of 1523 The reason i* ihu* 
silted ‘ Section provide for evidence being taJien down to 

^ny other linguage ihan ihat of the Court or, if the tanguage of the Court 
IS not rnglisli m English The result is 1 ceriain Joss of accuracy when 
ever evidence it given m a third Hnguage, as it has to be translated into 
and taken down in the I mguage of the Court or in English The objc"* 
of the nmendmenf if to secure greater accuracy and to avoid vaste of time 
111 translation ^latement 0/ ObietU and Reosont (ipn) 

Th* words or cause it to be tal cn superintendence m 

•ul»>»ection Ij\) did not esisi 10 ihe Bill or Biporc but were oddel during 
the Deb 111- In the Ivegi»hiiv« VsHinbly to meet the cue of a Magistrate 
or Judge who docs not know ihv. language m which the evidence is 8 *''®'’ 
In such ca»«» 11 will necc*»iry for the M gistraie or Judge to have the 
»lairnienl recordi f ihi. language in winch the evidence ts gi'cn ' — 
Legitlijli t \ssetiibly Debates -Ih 1 rbrunry page aoJJ 

1025 Record of Evidence —fhe provisions of th s section arc 
imp^miive, anl omission lo record the evidence in ihe mode presvribed by 
this seciion h n material irregularity sutTicieot to M.t aiilc the proccidings 
—19 tr I J 235 (•’■**). >® 9 ' '' " MS Where n Magistrate made 
no vrrnacuhr record of the evilence of the com] lainant and his witnesses, 
the procedure was held (0 be illegal— 11,90 \ W N ie»4 Ddit Naran v 
tntf> , 17 \ E J 11 ^^ 

Tlie provivlons of sub section (1) nrc imperanve and the entire evidence 
must V recorded Iu 11 y eithT by the Mngiitrite himself, or by somebody 
el*e unler the direction of ihe Mig sir te In iJic latter case fir, where 
the evidence is recorded Ly any person oth»r Unn a MsgiUraie), the 'fagiS* 
traie should under solMerliofl D) nialee a memorandum of ihe evidence 
But suLsection (jl does not override the provisions of subsection (t). but is 
merely suj-j t-meniary 10 li In other words the fact that the Maf.istrate 
is makifi], a n cn orandum of the rvulence does not do away with the neces- 
siiy of the evidence being fully rrcorded by some oth'r olTcer of the Court 
W'h'rc a Ma],i»iratf in a proceeding und r section neither recorded the 
t'lJ iKe fully II hi» own band, itur caused « 10 be recorded fuily by any 
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body else, but simptj made a memorandum of the evidence, purporting to 
act under subsection (3), 11 na* lield that the provisions of subsection (i) 
not b»ing complied with, the whole proceedings of the Magistrate must be 
set aside — 41 Cal 381 

^NTiere there is a discrej>inc> in 1 miteri'il part of the evidence of the 
principal prosecution witnesses betneen the record in the vernacular in 
which that witness gave evidence and the record in English, the accused is 
entitleil to the benefit of the doubt created thereby Generally speaking, the 
evidence as recorded 111 the verniculir in which the witness deposed is entit 
led to a greater weight and is more reliable than the record made in the 
Hnglivh language, but where the Magistrate who made the Pnglish record 
was an eaprricnced 'lagistrate fully conversant with the vernacular in which 
the witness gave his evidence the English record is also reliible, but all 
the same, the accused is entitled to the lienefit of any doubt caused by the 
discrepancy between the two records — SaJhii Stiigh v Crown 24 Cr L J 
624 (Lah ) 

357 (1) The Local Government maj direct that in any 

Language of fcord of J'^trict or part of a district, or in pro- 
evid*nee ccedings before any Court of Session, 

or before any Magistrate or cl iss of Magistrates, the evidence 
of each witness shall, 10 the cases referred to m Section 356, 
be taken down by the Sessions Judge or Magistrate with his 
own hand and m his mo(her*tongue, unless lie is prevented by 
anv sulTicicnt reason from taking down the evidence of any 
witness, in which case he shall record the reason of his inability 
to do so incl shall cause the evidence to be taken down in writ- 
ing from his dictation in open Court 

(2) The evidence so t.nken down shall be signed by the 
Sessions Judge or Magistrate, and shall form pirt of the record 
Provided that the Local Government may direct the Ses- 
sions Judge or Magistrate to take down the evidence m the 
English language, or m the language of the Ctfjrt, although 
such language is not his mother tongue 

1026 Ibe auihoniy vonferred on an officer by ihi> section is personal 
to that officer and remains in force only so long as he remains in the parti 
puiar disirict in which it has been conferred — ^ M H C K ^pp 9 
Therefore, where a Magisir-tle empowered to record the deposition in his 
own handwriting while in district B did the same when he was transferred 
to another district, under the belief that the authority previously given to 
him still remained in forei and committed the atcused for trial, it was held 
that the Magistrate's proceeding was irregular but since the accused was 
not prejudicid thereby, his commitment was not set aside— 2 Weir 434 

The plea of the accused need not be recordid in the words of the very/ 
language in which it is made, when it U a foreign language, the re'- 
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must be in the Iangui},e in (vhich it i» inlerpreted to the Court — 5 CaJ 
826 


358 In cnses of the kind mtntiontd in Section 355, the 
\figjstnie imy. if he thinks fit, take 

Optioi to Ma^i^t -'tc (iffxiii the evidence of anv witness in the 
In cas*s una r S ■' 

minner provided in Section 356, or, if 
within the locil limits of the jurisdiction of such Magistntc the 
Locnl Goternment Ins nude tht order referred to in Section 
357, in the manner prouded in the same section 


1027 The ordimry ant proper and convenient my of rfcortmg tvi 
dence 11 to take it douii m the frst per>on exactly is spot on by thi nitnes* 
— tC W R 36 The Judge should in taking down evidence adhere as far as 
posable to the words aetuaty used either in the question or in the answer 
given by the w tness The provisions of law vviH not be compl ed with by 
recording a more or less accurate piraphrase of the eviJcnte given by a 
witness— It Bur L R 8 The Judge is not bound to make a verbatim 
record of any particular questions and answers ft is left to the discretion 
o( (he Judge tf cither side specially requests him to do so^u pur IRS 


vw. oI r,»rd ns «rl , (i| E>Klence nken under 

dtsce under S 356 or Section 3^,6 or Section 3^7 shall not 
ordinarilv be taken dtmn in tht form of 
^ucbtjon 'intl mswer but m the form of n nirf^tivt 

(i) The Ma^istntt or Sessions Judffc nn\, in his diserc* 
tion tike down or cause to be tikcn down, anv piriicuhf 
</jcstion tnd answer 


360 (i) As tin evidence of cith witness nken timlcr 

P oedure m ng„i ’uf’ "r 3jp is compicicd, 

to ju h eridenc* wien »* shill be rend over lo him in llic prt* 
completed senct of the ^ccus(.d if m ittenti ince, 

or of his pic itlcr, if he nppcirs bv plndtr, nnd shnll, if ncccs- 
snrj, be corrected 

(2) If the Witness denies the corncincss of ^n> part of 
tht evidence when the •nme is rend over to him, the Mngisintc 
or Sessions ^Jtlgc miv, instcid of conx-cting the evidence, mike 
1 memorindum thereon of the objection imde to it by the wif« 
nesv Tnd shall add such remnrkw os he thinks nccessnrv 

(3) If the evidence is token down in n longuogc different 
from thot in which it hos been given and the witness tloes not 
tindrrstinfl the hngingc in which it iv nken down, the cvi 
deuce so token down sholl be mterpirlcd to him m the hnguogc 
in which It was given, or m a longuagc which he understands 



SEC. 360] TIIE CODE OF CROIIMAL PROCEDURE 


891 

1028 Object and Scope ol Section —The object of thi:. section 
IS to give an opportunity to the «ilne»scs to esplain or torrect the state 
ments made by them — 4 P L \V 44 19 Cf L J 169 This section is 

enacted for the protection of tMlnessis n provides that t witness in order 
to satisfy himself that the evidence which has been taken down is correct 
may have it interpreted to him if he des res it in a language which he 
understands — ■ t L R 393 

This section vj plies to evidence recorded under section 356 or 357, 
but not to evidmct recorded under section 353 AVhere the evidence is 
recorded in the form of a memorandum under section 355 it is not in 
cumbent on the 'lagistrate to read over the memorandum of the deposition 
to the witness — 4 P L 44 19 Cr L J 169 and omission to do so 

IS not fatal to the conviction — 2 Weir 433 When a case is tried sum 
manly, it is not necessary ih-it the evidence of witnesses should be read 
over to them — 23 Cr L J 120 (Pat ) 

In an inquiry under sec 107 the evidence must be recorded as in a 
summons case (see sec 117) i« it must be recorded m the manner pres 
cribed in section 353 and not as laid down in sec 356 or sec 357 Sec 360 
does not apply to a case m which the evidence is recorded under sec 355 
and hence in an inquiry under sec 107 it is not necessary that the deposition 
should be read over to the witness in the presence of the accused— Legal 
/{emembrancer v /a/ar 52 Cal 668 A I R 1925 Cal 940 

But in an inquiry in a good behaviour case the provisions of section 360 
will apply and failure to comply with those provisions would vitiate the 
inquiry or Inal— 5 flnalau v Einf 52 Cal 632 41 C L J 331 AIR 
(1923) Cal 720 Aatcab tfi v Emp 52 Cal 470 *6 Cr L J 1233 
This section appl es to the evidence of witnesses and not to the exami 
nation ot the accused— 12 \V R 44 

This section applies to proceedings under sett on 145 and the evidence 
of each witness must be read over to him in the presence of the accused 
the term ‘ accused ' being applicable to persons proceeded against under 
Chapter XII Pven if the term accused does not apply to such persons 
still this section would cover the proceedings under Chapter XII, because, 
section 356 (which is referred to in th s section) expressly mentions Chap 
ter XII— Ram A^arain V Dhomai 3 P L T 291 23 Cr L J 125, 

Iru^mi Kumar v Pull 52 Cal 437 29 C W N 474 26 Cr L J 914 

But a Full Bench of the Calcutta High Court has recently laid down 
that the parties to the proceedings under section 245 are not ‘accused per- 
sons and that therefore the provisions of tec 360 apply to proceedings 
under sec 143 only to this cstent that the evidence of each witness must 
be read over to that witness and the attendance of the purties at the read 
ing over i» not necessary — Aarenrffa v 5 abarafi 32 Cal 721 (F B ) 29 

C W N 701 41 C L J 479 *6 Cr L J 1194 This decision practi 
cally over rules the case of Ithaa Chanjra v HriJay 29 C W N 4's 
26 Cr L J 915 where it was held that the word ‘accused not being 
applicable to the parties m a proceeding und r Ch \H, senion 360 had 
no apfltcahon ai all to such a proceeding and 11 was ilory to 

read over the deposition to the witnesses 
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In a later Patna ease, it has been hell that even an omission to rejil 
over (he evidence to lire witness is a mere irregularity which does not 
vitiate an order under sec 14s — Sondi Singh v Sri Govtnd, 5 P L T 237 
25 Cr L J 81) 

1029 Deposition must be read over to witness'— If the depost 

tion IS recorded in a language which the witness does not understand, it 
must be interpreted to the witness in the language which he understands 
if the deposition la re id over to the witneas in a langunge which is neither 
understood by the accused nor by the witness, it is an illegality which mate- 
rially prejudices (he accused — S R 6j But if the witnesses did not 

require their depositions 10 be interpreted to them in their own language, 
the reading over the depositions to them 10 a language which they did not 
understand would not afford any ground for the accused to haic his con 
viction set aside — 7 C L R 393 

The provisions of this section arc obligatory and not merely directory 
It IS incumbent on the judge to read over the deposition to each w-itness, 
even though such a procedure should occupy considerable tunc — 42 Cab 
9 S 7 1 36 Cal gss And a departure from such a practice might lead to 
considerable embarrassment ind phee a serious impediment in the adminis 
tration of justice — ^36 Cal 955 The object of this section is to ensure the 
accuracy of the record and omission to comply with the provtsiont of this 
section IS an illegality which vitiates the trni irrespective of whetlier the 
accused have been prejudiced or not and 1$ noi j mere irregularity curable 
by section 537 of (he Code — Haronath v innai Ifia 28 C W M lig 38 
C L J aSi 23 ( r 1 j 289 \ imp 28 C U N 968 g. Cal 

159 (Contra— l/ohiHddiM * imp 4 Pat 4({8 6 P L T 134 j 6 Cr L 
J fill 4 bur L J 213 3 Rang oia» ft 1, not a sufficient compliance 

with this section if ihe M-tgisiraie merely hinds over the recorded deposi 
lion to (he witness to retd « for huwseif, and the witness 

reads it himself, because ihe section requires that the deposition 
must be read over in the presence 1 c in the hearing of the 

accused, in order that the accused vhould have m opportunity of correcting 
any mistake in it— 42 tal 240, Sahorau v Emp ib Cr L J 951 (Cal) 
1 /d 1 osii* V Einp , $2 Cal 431 29 C U N (130 It js not a sufficient 

complnncc with this section il the deposition is read by -x witness htmseJf. 

and then afterwards it » eej^ained the judge to the accused in the 
absence of the witness— /wwm/ v Etnp , 99 C W \ 356 26 Cr L j 

1009 But the Patna High Coon holds that even though a deposition is 

not read over to the witness nccording to the provisions of this section, 
but IS read by the wjintss himself, still the deposition is legal evidence 
In other words, non-compSimce with this provision of the section does no' 
vifi-ite the trial— /agwa X)/ion««fc V K E 5 Pat 63 AIR 1926 Pat 23* 
This section lays dowrt that the evidence of each witness shall be read 
ovtr to him as ii is computed and this procedure should he strictly 
followed II IS not a sufficient complnnce with this section to read out 
each sentence of the statement of a witness as it is being recorded— 
„ Hadhoioa v Imp, 22 Cr L J 669 (Lali ) bo also, it is not proper 
for thv >lrt,i»(rau. to tijmiitt a number of witnesses and asU them w 
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lx* in a room -ind then hi\r ihc depositions reid o\er to them at the 
end of the dij’s tvorW Such t procedure is not merely an irregularity 
but an illcgalitt tiinimg the trial— /n re huj'fia ^fuJaller 49 M L J 
4*1 36 Cr L J 15^7 A ! R 1925 Mad 1306 ll>dnl Han v K E 

43 C L J jSj 27 Cr I J 3~5 AIR 1926 Cal 137 ^homiernfi 
» Emf , 53 Cal 139 ^ I R 1926 Cal 563 

The depo^mon muM he read o\er to the witness m the {nesence 0/ 
Ihf aecuseJ «o ns to gi\e the accused an opportunity to challenge the 
correctness rf the record— Jfomcjfc uor \ 6 P I T 493 26 Cr 

I J 937 \ fonvituon base! upon esidmce not read over in the presence 

of the accused i' illegal and must be set aside — 2 Ueir 435 It is im 
proper to hate the deposition of the witness read oter to him by a clerk 
In the \eranJah of the Courthouse though both the witness and the 
clerk were in Mew of the accused Such a deposition cannot be admitted 
in eiidencf — Ngtf •San y K F U R R (1912) ist Qr 123 If the 
accused is in attendance the deposition must be read over in the presence 
of the accused and not in the presence of his pleader It is only when 
ihe accused appears by a pleader that the reading over of the evidence 
in th® presence of the pleader is sufllcient — Kasim Ah v Sarada Knpa 
30 C \\ N 13b I\'hefe the accused appears by pleader the deposition 
of a witness m ly be r< I tver n ihr present.® of a pleader of one of 
vfverat accused — 36 Cal 80S 

Then i> n thing in ili s n < i 10 indir it die exact lime when the 
■I jios lion shfulJ 1 h re j <v r iid if die <1 imsmor is re i i over at the 
close of ih ertss xaminiidi 1 folfl ihr requ remenu in I objects of 
the section 4 1 I " 44 *9 Cr I J 169 

^\hl!e ih evid nee of n witness is being n d over to the accused 

ii IS highlv miprojier for ill < uri to procicd with the evidence of the 
next witness Such j roceilun is a violation of the provision of this 

section and vitiates the inquiry or trial— Uniiik \ K E 41 C f J 393 

36 Cr I J tst >7 tdiladdi v A f 36 Cr L J 1016 (Cal ) 2 Weir 

433 I^argaht \ Flip j *‘l4l9 ' 1 R 1925 Cal 831 The 

Rangoon High Court holds that such a procedure does not vitiate die 
trial but la i n ere irregul rity curable by sec 53“ — Ibdtil Rahiinon v 

A E 4 Rur I J 213 \ I R 1916 Rang 53 

When a deposition is not read over to a wiiness in the presence of 

ihe iccuscd according 10 the provisions of Subsection (1) Ihe witness 

cannot be prosecuted for perjury — 6 Cal 762 36 Cal 93S 12 C W 

A «4S 3 r I T 291 Jirahiradeo \ Pmp 2 E L T 380 11 Bur 
I T 202 28 Mad 30S 42 Mad 561 43 t al 240 Contra~Tunya v 

fmp 12 Hur I r 167 where it is held that a witness can be prose- 
cuied for prejury inspite of the fact that his deposition has not been read 
over to him in the presence of ih* accused the deposition should not be 
treated as a nullity merely because of the irregularity it can be proved 
by other evidence e g , by evidence that the witness admitted it to bs 
correct when it was read over to him and by the evidence of the Jud 
or Magistrate who record d it So also it has been held m 8 M L. 

117 and 3J M L J 411, that evidence not read over 10 the w 
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the presence of the Ttcused may not be used as evidence against the 
accused but may be the basis of a prosecution of the ^vit/iess foi" perjury 
Under this section, the Migisinte is not required to record a memo 
randum at the end of each deposition thit the deposition was read over 
in the presence of the accused, though it is much better to do sO m 
to prevent complaints as to his not hiving done so— Ramf Jfiwar v Emp 
6 P L T 493 26 Cr L J 927 Bhagwal 5 ingh v Enip 4 Pit. aji 
G P L T 73 36 Cr L J 03* But the absence of such a memorandum 
does not prove that the deposition was not rend over— 4 Pat 231 

1030 Deposition may be corrected Before a deposition u 
closed, a witness should be given in opportunity of explaining ond cor 
reeling any contridictions which it may contain, and the statement which 
the witness finally detlires to be the true one must be taken to be that 
which he intended to make — Ratanlal 5^ An honest witness who wishes 
to alter or correct a statement he his once mide should be allowed to 
do so and should not be deterred from doing so by the fear of 0 cnmaml 
charge — 10 Cal 937 

If the Court instead of allowing the correction to be made, proceed* 
to make a memonndurn iccording to sub settion (a), such memorindotn 
must be appended to the deposition an^ core should be taken that the 
practice md the form prescribed by livv ire eiictly idhered to— 13 IV R 
*7 

361 (i) Whenever any evidence is given in a language 

lnt.,preu,i.n ol .... “"derslood by the accused, end h. 
dance to aecised or hi* present in person, it shall be inter- 
pleader. preied to him in open Court in a la*’’ 

gutge understood bv him 

( 2 ) If he appears by pleader and the evidence is given m 
a language other than the languge of the Court, and not under- 
stood by the pleader, it shill be interpreted to such pleader 
in that language 

( 3 ) When documents are put in for the purpose of formal 
proof, it shall be in the discretion of the Ccfjrt to interpret is 
much thereof as appears necessary 

1031 This Section relates lo Che oral evidence of witnesses As I® 
documentary evidence, though an accused has a right to have all or aiy 
part of the document vised in his trial innslated or interpreted to him 
yet It IS not necessary to interpret formal documents such as Government 
Gazettes at length, that would be merely wasting time It would be 
enough if the prisoner were made to understand what they were and for 
what purpose they were used — 15 W R JJ 

If the nccus-d appears by 1 pleader who understands the linguige ii 
which the evidence is given by the witness, the omission to interpret the 
evidence to the accused is not a matenal defect — 24 \\ R 50 
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Courts 


362 

R*eo d of 


CTidence 


362 (t) In e\er\ cise in 

which 1 Presi 
cJencv Migistnte 
imposes a fine 
exceeding two 
hundred rupees 
or imprisonment for a term ex 
ceeding six months he shall 
either take down the evidence of 
the witnesses with his own 
hand or cause it to be tnken 
down in writing from his dicta 
tion in open Court All evidence 
so taken down shall be signed 
bv the Magistnte and shall 
form part of the record 

{2) Evidence so taken down shall ordimnly be recorded 
in the form of a narrative but the Magistrate mav in his 
discretion take down or cause to be taken down any parti 
cular question or answer 


(i) In everv case 
tned by a Presi- 
dency Magistrate 
III iihich an ap- 
8 ™' 

Magistrate shall 
either taken down the evi- 
dence of the witnesses with his 
own hand, or cause it to be 
taken down m writing from his 
dictation in open Court All 
evidence so taken down shall 
be signed by the Magistrate 

and shall form part of the 

record 


(2 4) In eierv case referred to m sub section (i) the 
Magistifate shall make a memorandum of the ^Mb5fnnce of the 
examination of the accused Such memorandum shall be 
signed by the Magistrate uith hts oun hand and shall form 
part of the record 

(3) Sentences passed under Section 3-, on the same occa- 
sion shall for the purposes of this section be considered as 
one sentence unless they are leiiteHcev of imprisonment 
ordered to run concurrently 


^(4) In cases other than those specified in sub Section (i), 
it shall not be necessary for a Presidency Magistrate to record 
the eiidence or frame a charge 


Change — Subsection (■) has been amended as shown in | arallel 
columns the ital cised words in sub sect on (3) have been insert d md 
subsections (j and (4) have been newly added by the Crimnal Pro- 
cedure Code Amendment Act Will of 19*3 The reasons are stated 


1032 Scope — Summory Inals — The provisions as to summary 
iriaU do not apply to triab before Presidency Magivtrates A ^ 

cose must be tried by them in the manner laid down in Chapter 
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sujjjpct to the provisions of this section as to the recording of evidence— 
Ratanlal 539 

Reference under Sec tsj (3) — In cases tvliere the Presidency Magis 
tnte makes n reference to the High Court under Sec 123 (2), he must 
duly record the evidence, but it is not ncecssiry that he should record it 
ns fully as a MofIu«il Magistrate — 13 C \V N 318 

Subsection (1): — “We thmk. that the opening words of suh s« 
tion (i) of section 362 require amendment As the section stands, it 
seems to imply that a Presid‘*ncy Magistrate, before he tommences hs 
inquiry, must make up his mind as to the maximum limit of the sentence 
which he will impose VVe thin! that the subsection would read better 
as amended by us, compare the wording of section 264 "—Report of the 
Select Com>nittee of 1916 

Hut even this amendment does not improve the position, because m 
order to ascertain whether an appeal will he from his sentence, the 
Presidency Magistrate wilt have to make up his mind whether he will 
pass a sentence of over six months* impisonment or a fine exceeding 
two hundred rupees (Sec 411) The Joint Committee in confirming the 
above amendment has also admitted it — 

“Ue are inclined to agree wiih those critics who point out that the 
re draft proposed in sub section (1) of section 362 does not get nd of the 
difficulty that a ^faglstrate has to make up his mind as to the sentence 
he will impose before he begins trying the case We do not see how this 
difficulty cm he got rid of but we dunl that the amendment propose I 
has the advantage of bringing the langutge of this section into conformity 
with the language of sections 263 and 264 and we would, therefore retain 
this avfb-clause 

•‘In order to meet difficulties that have arisen, we have introduced 
a subsection (2 \) laying down that Presidency Magistrates, in cases 
subject to appeal, shall mal e a memorandum of the substance of the 
examination of the accused, and we have introduced a new clause making 
n consequential amendment in sub sec (4) of see 364 

“The non official members, who constituted a majority m the Committee, 
expressed their dissatisfaction with the distinctions drawn in the Code between 
Presidency Magistrates and other Magistrates, and in particular with regard 
to this clause would have liked to see Presidency Magistrates required, m 
warrant cases at all events, to keep as full a record as any other Magis 
irates But the Committee as a whole held that there was some force m 
the contention put forward by numerous High Court Judges that no change 
should be made in the Cwle affecting to any extent the special powers of 
Presidency Magistrates until a much fuller inquiry had been made into the 
question of their status powers and procedure Me desire to take this 
opportunity of placing on rrtord our hope that it may be possible to appoint 

a small committee to imderlal e ihi*. investigation Report of the Jetnt 

Committee (1922) 

MTiere a Presl lency Magistrate sentences an accused person to Im 
prisonment for more than 6 months, he ts bound to record the evidence 
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ot witnesses, e%en though the sentence is imposed for the purpose of the 
detention of the accused in a reformatorj— Emf v Md J?i5iJ»nn 26 Bom 
L. K 1*3* 26 Cr L J 454 

1033 Subsection (2): — Voie of recording evidence' — Evidence 
should be recorded in the form of direct narration Where a Presidency 
Magistrate, in contraiention of the proiisions of this section, recorded 
the eiidence of some more or less formal witnesses in the form of an 
indirect narration, it was held that such irregularities in the mode of 
recording eiidence, where no failure of justice had been occasioned thereby 
were cured by sec J37, and the trial was not on that account vitiated-.- 
fn re Cutob Ckond 18 Cr Lj. J 336 (Mad ) 

It is the duty ol the Magiiirate, in recording evidence under this 
s»ction, IQ take 3 note of all the material facts whether they appear In 
the course of the examination in-chief or in the course of the cross 
examination— 46 Cal 411 * 

Sob section (3) ' lfnl«« coneufrently" —“It Is provided 

that when sentences in excess of one are passed W'hich are ordered to 
run concurrently it is the heaviest sentence which determines the appli* 
eabihty of section 36a” — Statement of Objects end Heatons (1914) 

1034 Sub section (4) it is intended by this sub section to 
remove the uncertainty which at present exisis regarding the duties of a 
Presidsncy Magistrate m recording evidence and framing a charge in petty 
eases' — 5taf«ni«nt of Objects and Reasons (1914) 

Sub-section (1) provides that the evidence must be fully recorded in 
cases where the Presidency Magisirxie pisses appealable sentences and 
there is no obligation on the Magistrate to record evidence in non appeal 
able eases — 31 Cal 983 33 Cal 1036 In a Bombay case it has been 
held that although the Magistrate has a discretion m cases not falling 
under this section to take down the evidence or not still this discretion 
should be exercised judicially in a reasonable spirit and not arbitrarily 
and there should be a record of the evidence so that the High Court in 
Revis on may judge of the propriety or legality of the order passed by 
him — 10 Bom L R 201 The new sub section (4) now totally dispenses 
with the necessity of recording evidence in non appeal tble eases 

363 When a Sessions Judge or Magistrate has recorded 
Remirks resie tlig evidence of a witness, he shall also 

d m*anou cf witness record such remarks (if anj) as he 
thinks material respecting the demeanour of such witness whilst 
'under examination 

1035 The object of this section Is to give to the Appellate Court 
some aid in estimating the value of the evidence recorded by the Magi> 
Irate — 12 W R 51 Though m criminal cases the Appellate Court should 
be guided by the remarks made under this settion as to the dememour 
of witnesses, jet it is bound 10 indejiendently consider the facts of the 
case — 1898 PRO But where a Sessions Judge of experience had in^^ 
the most emphatic manner stated that the demeanour of the wit 
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was evasive, that they inspired him with no confidence, and that no man 
could be conMcted on their testimony, the Appellate Court before accept 
ing their testimony must be assured in the most positise and convincing 
manner that there was no ground for the Sessions Judge's criticism 
Where the evidence is all oral, and its credibility is a mere matter of 
opinion, the opinion of the Court which heard the witnesses and noticed 
their demeanour must he treated as almost conclusive — Emp v Buhen 
Singh 1914 P L R 125 

It is always unsafe for a Judge or a Magistrate to pronounce an 
opinion as to the credibility of a witness, until the whole of the evidence 
has been taken— 2 Weir 435 

86^ (1) '\Vhene\er the accused is examined by any 

Eiamimt.onol accused Magistrate, or by any Court other than 
how recorded a High Court established by Rojal 

Charter or the Chief Court of Ou<f/i, the whole of such exami 
nation, including every question put to him and every answer 
given by him, shall be recorded in full in the language m which 
he IS examined, or if that is not practicable, m the language 
of the Court or in English, and such record shall be shown 
or read to him, or if he does not understand the language m 
which It IS written, shall be interpreted to him in a language 
which he understands, and he shall be at liberty to explain or 
add to his answers 

(2) When the whole is made conformable to what he de* 
dares is the truth, the record shall be signed by the accused 
and the Magistrate or Judge of such Court, and such Magis- 
trate or Judge shall certify under his own hand that the exa- 
mination was taken in his presence and hearing and that the 
record contains a full and true account of the statement made 
by the accused 

(3) In cases m which the examination of the accused is not 
recorded by the Magistrate or Judge himself, he shall be 
bound ******* as the examination 
proceeds, to make a memorandum thereof m the language of 
the Court, or in English, -if he is sufficiently acquainted with 
the latter language, and such memorandum shall be written 
and signed by the Magistrate or Judge with his own hand, and 
shall be annexed to the record If the Magistrate or Jbdge Ts 
unable to make a memorandum as above required, he shall 
record the reason of such inability. 

(ij) Nothing in this section shall be deemed to apply to the 
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eximination of an accused person under Section 263, or tn the 
course of a trial held by a Presidency Magistrate 

Change: — The words “Chief Court of Oudh’ have been added by 
the Oudh Courts \et WXII of 1925 The italicised words at the end of 
sub-section (4) ha%e been added by the Criminal Procedure Code Second 
Amendment -tvt \\\\ II of 1923 The object of this amendment is “to 
make it clear that in cases where art ippeal lies the Presidency Magfs 
trate shall take down a memorandum of the cTammation of the accused 
person as already proMded in the new subsection (2A) of section 362, 
and that in non appealable cases no record of Uie examination of the 
accused need be made’ — ^Statement of Obieefs and Reasons (Gazette of 
India. 1923. Part \ , page 242) Thi» amendment has been made in 
deference to the opinion of Shah J in 46 Bom 441 (at pp 447 — 448) m 
which his Lordship remarked that ihe provisions of section 364 should 
be relaxed so far as Presidency \fagisiraies are concerned 

The words unless he is a Presidency Magistrate” which occurred 
in sub section (3) have heen omitted by the same Amendment Act 

1036 Scope and application ol section —The examination of 

an accused person under this section is intended for the purpose referred to 

m sec 342 71 to enable the accused to explain any circumstances appear* 
ing in the evidence against him but not to fasten the guilt on him— 
10 Mad 293 The rules I id down m this section are applicable to the 
examination of the accused under section 342 of the Code — 4 Bom I R 
4^1 I Bur I R 320 

This section appi es only to examination of the accused during inquiries 
and trials and nut during investigations which are governed by sec 164 
— 10 B H C R 166 But siiH the rules laid down in this section are 
equally applicable to confessions taken under sec 164 in the course of 
an investigation — 1 Bom 219 1883 \ W N 243 See sec 164 (2) 

This section applies to the record of statement made by nn accused 

A person against whom no process hns been issued is not in the position 

of an accused person and if such person 1$ examined in an inquiry under 
see 202 his statement cannot be r^xrded as I av ng been recorded under 
this section — 32 Cal 1083 

This section does not aj^ly where there has been no examiiiotioii of 
the accused Tlie Magistrate only examines the accused when he thinks 
It necessary for the purpose of enabling him to explain any circumstance 
appearing in the evidence against him The examination of on accused 
prior to ccpmmitment is jn the discretion of xhe Magistrate If the Magis 
Irate does not examine the accused or if the accused is unw illing to sub 
mit to an examination, it is sufficient for the Magistrate to make a note 

of the fact and record u as a reason for not examining the accused 

CroTvn V Dojii ii S L R 52 

1037 Record ol question and answer.— Fvery question and/- 
every answer must be recorded terbafim no matter whether rehvant m 
irrelevant— 15 M R (Cr Let) 3 MTiero the examination has not 
recorded in full so as to includ* the questions and answers, as , 
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by this section, it is not admissible ui evidence without further proof— 3 
B H C R 395. 2 B H C R 397, 2 B H C R 398 

Where the Judge asked the accused persons as to whether they ^ould 
inake any statement or not and they replied in the negative, the Judge 
phould record what the exact questions were that were put to the accused 
Where in such a case there was «o record made of the questions and 
ansivers and the only indication of it was to be found in the order sheet 
wherein the Judge made the following remark ‘ The accused declined to 
make any statement in this Court and on being asked whether they would 
adduce evidence they replied in the negative held that the provisions 
of section 364 were violated, and the trial having been vitiated by such 
omission, the accused should he retried — Emp v Nam Mandal, 52 Cal 
403 41 C L J 50 36 Cr L J 761 , Sarat Chandra v Emp , $2 Cal 
446 26 Cr L J 1244 AIR 1925 Cat 821 , Messer Bepart v K E, 
29 C W N 939 25 Cr L J 1032 

It Is not necessary for the Magistrate to state in the body of the 
examination that the statement comprised «very question put to the ac 
cused and every answer given by him, and that he had liberty to add to 
or explain his answers Attestation at the foot of the examination is 
sufficient— 15 W R 68 

Where the confession of the accused was recorded in a simple narrative 
form instead of in the form of questions and anstvers as required by 
this section, and there ivas nothing to show that the accused «as 
prejudiced thereby it \''as held that the irregularity did not affect the 
admissibility of the statement in evidence and was cured by sec 533— 

V Deo Dal 45 All i 65 , Emp v Anta 1892 A W N 60, 8 Cal 616, 
14 Cal S39 Although it is of great importance to record the questions 
put to the accused (because sometimes a statement made in answer to a 
question put may have a different meaning if considered without such 
question) still if the omission to record the questions does not affect the 
sense and meaning of the prisoners statement, the omission will not 
make the statement inadmissible in evidence— 12 C L R 120, S Cal 
618 (Foot-note) 

Eecord need not be in Jl/ogisirote s handwriting — ^There IS nothing 
in this Code which necessitates a Magistrate to take down the examination 
of the accused In his own hand It is enough if he appends a certificate 
that the examination was conducted in his presence and contains accurate 
ly all that w as said by the accused— 20 W R 50 

1038 Language See Note 516 under sec 164 The law requires 
that ordinarily the statement of the accused must be recorded In the 
language in which it was made, the object being to represent the very 
words and expressions used $0 os to ensure accuracy and prevent mis 

representation and misconstruction of what was said Q E v Sogal 

ai Cal 642, Emp v Nani Mandat 52 CaJ 403 41 C L J 50 26 Cr 
L J 761 This rule of law ought not to be deviated from unless It Is 
shown that it was impracticable to wnte the statement In the language 
in which it was made If ihe answers were not taken down In the 
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language m which they were given, the irregularity cannot be cured by 
*ec. 533 — IS Cal 595, 17 Cal 86a, 10 O C lia \Vhere the acctsed 
was examined by the Magistrate in Uaratht and gave his answers in 
Marathi, the statements should be recorded m Maratkt It is illegal to 
record them m English— Ratanlal 633, ai Bom 495 If however »t «* 
not practicable to record the statement wt the Unguage in which it is 
mad*, th* law directs that the statement shall be recorded in the language 
of the Court or in English — 21 Cal 642 Thus, where the confession of 
the accused person made m Bengali wras recorded by the Magistrate in 
English, because he could not write Bengali well and there was no 
mohurrer with him at the time, it was held that there was no illegality — 
23 Cal 81- l\'here the Magistrate recorded the confession of the accused 
on a holiday, and since he could not get the service of any one to write 
Hindustani, he recorded the confession in English, translated it in Urdu 
to the accused who admitted it to be correct, held that the confession was 
properly recorded in accordance with the provisions of this section— Emf 
V. Bachanna. 1891 A W N 55 Where a confession made in Hindustani 
was recorded by a Muhammadan Magistrate in Bengali, the language of 
the Court, the High Court held that >1 could not be presumed that the 
Magistrate must have had sufficient acquaintance with Urdu so as to be 
able to record the statement in that language, and that m the absence 
of any evidence it should be presumed that the Magistrate found it im* 
praetitable to record the statement m Urdu— 18 Cal 549 So also, sn 
Emp V Deo Dot, 4$ All t66, Emp v Anto, 1892 AWN 60, Rath 
Ram V Emp , 1899 PR?, and 16 C P L R 122, although it was 
practicable for the Magistrate to record the statement in the language 
m which It was made, still an English record was held to be good, if it 
was translated to the accused in his own language, and no prejudice was 
caused to him, ihe irregularity being cured by sec 533 

If the confession of the accused is made in a foreign language, 
unitnown to the Court or Magistrate, ihe Code does not require ihat it 
should be recorded m that language In such a case, the record of the 
confession should be in (he language m which it is conveyed to the 
Court by the interpreter — 5 Cal 826 Where a statement was made by 
the accused m Manipuri and communicated to the Magistrate by an 
interpreter m Bengali, and the Magistrate recorded it in English, and 
there was also a record in Manipuri, but the two records differed, it was 
held that the record in Manipuri should be regarded as the proper record 
and the only evidence in the case— 3i Cal 642 

1039 ‘Record to be shewn to accused’ etc Before a state- 
ment can be admitted in evidence, it is necessary to see that such state- 
ment has been deliberately made and recorded, and that after being re* 
corded, it has been shoiun or read over to the accused so that he might be 
assured that his words have been correctly taken down — 7 W R 49 An 
omission to read over and interpret to the accused the statement recorded 
by the committing Magistrate and to record any explanation or statement, 
the accused may make at the time, is an irregularity that vitiates * 
trial Merely recording in the judgment Ihat the statement or 
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nation of tiie accused was put W and read out to hint is not a com 
phaoce with the requirements of the section — Fati* Sanlal v jf E , 6 P 
L J 147 Where there was nothing to show that the record of the con 
fessional statement made by the accused before the committing Magis 
Irate was shown or read over to the accused, such statement cannot he 
used as evidence against him — Emp ▼ Deuan Kahar, 4 P L T 1S6 
This section requires that the record shall be shown or read over to the 
accused, and if he does not understand the language in which it i* 
written, It must be interpreted m a language which he understands Where 
a Magistrate showed or read a confession recorded in English to the ac 
cused who did not understand English, the provisions of this section were 
not complied with — 4 N W* P H C R 16 

1040 Sub SBCtlOD (a ) — Record must be signed — The record of 
confession must be signed by the accused A record which does not bear 
the signature of the accused is not admissible m evidence until the defect 
IS cured in the manner provided by sec 533 — 18S3 A W. hf. a43 Where 
the signature or marie of the accused was not taken to the record of the 

statement made by him to a Magistrate, the defect tan be cured by 

examining the Magistrate as a witness to prove that the statement record 
ed "as duly made— 1856 AWN i6t , *3 Bom 321, tl 0 H C R 
337 ^Vhere the signature of the accused %vas not taken by the committ* 
ing Magistrate and no ob{ec(ion was raised before the Sessions Court 
by his pleader on the ground of absence of signature, and no prejudice 
was caused to the accused it was held that under the circumstances of 
the case, the irregularity was not a sufBcient ground for reversing ^he 
judgment — u D f( C R 237 The record must be signed by tha 
accused himself in his own handwriting it cannot be signed by another 

perron for the accused If $0 signed, it 1$ inadmissible in evidence— 

ti B H C R 44 but ROW see section 533 

If the accused is unable to write his mark (x Wetr 137) or thumb 
Impression (45 All 166) is a sufficient compliance with the requirements 
of this section But if he can write his thumb impression is not suffi 
dent— 32 Cal 550 

The signature of the accused must be taken m the presence of the 
Magistrate To fake if irt an ad/oming room in the presence of a clerk 
and nbt in the immediate presence ol the Magistrate is not a proper com- 
pliance fviih the provisions of this section— Ratanlal 687 

Refusal to sign — Sub-section (3) involves only the Magistrate offering 
the record for the accused s signature, but it does not empower the Mag‘* 
trate 10 require the accused to sign Therefore an accused who refuse* 
to sign the record of statement does not commit an offence punishable 
under Sec 180 I P C That section of the Penal Code applies only 
when the Magistrate is legally empowerwl to require the accused to sign 
the sntcmtni— 3 I B R 199, 4 Bora 15 But it has been laid down 
by the Allahabad High Court that the language of this section makes 
it compulsory upon the accused to sign the statement, the Magistrate li 
r- a public servant l*gally competent to require the accused to sign the 
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statement, and if the accused refuses to do so, he commits an offence 
under Sec 180 I P C “39 All 399 So aI»o, per MelvtUe / m 4 Bom 
>5 

Stgnalure of Maststrale — ^The affixing of an unreadable signature to 
the statement of the accused is not a proper compliance with this section 

-15 ", R 63 

1041 CeitlScate — ^The absence of the certificate in the recorded 
examination of the accused »s not necessarily fata! to its admissibility — 
7 B H C R so Where a Magistrate omitted to certify a confession 

as required by sec 364 and did not retord the whole of the questions 
put to the accused the High Court declined to interfere nherc no pre 
judiee resulted to the accused — 2 Weir 436 A defect in the certificate to 
be attached hy a Magistrate to the examination of the accused can be cured 
only by taking evidence that Ibe accused duty made the statement recorded, 
either by examining the Magistrate or some other person who was present 
when the statement was recorded It can not be cured by examining 

a witness to prove that it was taken down in the handwriting of the 
Magistrate himself-^ C P L R 6 3 C W N 387 , a B H C R 397 , 

22 Mad IS, J3 Bom aai 1909 P R » It cannot be cured by the 

addition of the certificate at the discretion of the District Magistrate 
after an appeal is disposed of — 7 B H C R 50 

This section does not prescribe any particular form of the certificate 
When a confession bore a certideate of the Magistrate containing the 
words taken by me but did not say that the confession was made in 
his hearing 11 was held that the certifcaie substaniiaDy compl ed with 
the requirements of ih s section— 5 Cal 958 

The certificate need not be in the handwriting of the Magistrate it Is 
sufficient if It is signed by the Magistrate— 8 W R 55 

1042 Non compliance with the section —The rules laid down 
in this section should be strictly followed — 1884 AWN 243 Magistrates 
should in all ca>rs be careful to observe all the provis ons of section 164 
and this section for nlthough various defects can be cured the value of 
the coi fesiio 1 may be ‘'ery n uch diminished by non-compliance with the 
strict letter of the law — 1899 PR? 

Non-compliance with the formalities of this section may be remedied 
by Sec 533 by oral evidence (of the Magistrate who recorded it) that the 
accused duly made the statement recorded — 23 Bom aai, 18 Cal 549 
Where the confession though signed by the accused was not recorded m 
the manner prescribed by this section and there was no certificate show- 
ing that the record contained m full the statemecix coade by vbe attwsed, 
It was admitted m evidence in spite of these defects, and held to be proved 
by Its production— ^firjted Dtn v Emf 1881 P R 20, i88i P R 21 
But section 533 does not apply and Cannot make a confession admis 
sble where no attempt has been made to conform to the provisions of 
this section— 9 Mad 224 Thus where no record whatever has been made 
of a confession such confession cannot Ge proved merely by oral evidence 
Section 533 deals with errors in the record and does not apply where 
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no record whatever has been made of such a confession — ^35 AH s6o 
See also S2 Cal 403 cited m Note 1037 ante 


365 Every High Court 

V. i f ? estab\ishcd by 
llecord 01 tvl- „ , 

dence m High Royal Charter 
may from time 
to time by general rule, pre 
scribe the manner m which 
evidence shall be taken doun 
m cases coming before the 
Court, and the Judges of such 
Court shall take down the 
evidence or the ‘abstance 
thereof in accordance with the 
rule (if any) so prescribed 


365 Every High Court 

_ j , , estabbsbed by 

Recoid of cTi „ , . 

derc» in Hgh Royal Charter, 
Co*"* and the Chef 

Court of Oudh shall from 
time to time, by general rule, 
prescribe the manner m which 
evidence shall be taken down 
in cases coming before the 
Court, and the eitdence shell 
be taken down tn accordance 
with such rule 


Change —This sect on has been amended by section 99 of the Cri 
m nal Pro Code Amendment Act XVIH of I9J3 The «ord shall 
t outd make t compulsory upon High Courts to prescribe by rules the 
manner n wh ch ev dence should be taken down The section will not of 
Course I m t the d scretion of the H gh Court as to what form the rules 
should take — Report of the SeUet Committee of /p/d 

Ue do not th nk it necessary that the Judges of the Court should 
take down the ev dence themselves But we are of op n on that there 
should eerta niy be some record —-Report of he Joint Committee (t9«) 
The words and the Chef Court of Oudh have been added by the 
Oudh Courts Att XXXlI of >9J5 


CHAPTER \XVI 
Of the Judgment 

366 (t) The judgment m every trial in any Criminal 

Mode of delivering Court of original jijrisdiction shall be 
judgment pronounced, or the substance of such 

judgment shall be explained, — 

(a) in open Court either immediately after the termination 

of the trial or at some subsequent time of which 
notice shall be given to the parties or their pleaders, 
and 

(b) in the language of the* Court, or m some other language 

which the accused or his pleader understands 
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PrOMded that the whole ^dgment shall be read out by the 
presiding Judge, if he is requested so to do either by the pro- 
scUJtion or the defence. 

(2) The accused shall, if in custody, be brought up, or, if 
not in custodj, be required by the Court to attend to hear 
judgment deli\ercd, except where his personal attendance 
during the trial has been dispensed w ith and the sentence is 
one of fine only or he is acquitted, m either of which cases it 
may be deli\ercd in the presence of his pleader 

(3) No judgment delnered by any Criminal Court shall 
be deemed to be in\a!id by reason only of the absence of any 
party or his pleader on the day or from the place notified 
for the delnery thereof, or of any omission to serve or defect 
in serving, on the parties or their pleaders or any of them, 
the notice of such day and place 

(4) Nothing in this section shall be construed to limit m 
any way the extent of the provisions of Section 537 

The requirements of Sections ^66 and 367 are not mere matters of 
form T 1 e provisions of these sections are based upon good and sub 
stantial grounds of pubi c policy, and whether they are or not, the Ses 
sions Judges must obey them and not be a laeir to themselves— 14 All 242 

1043 Judsnt^ltl — Judgment means the expression of opinion of 
the Judge or Magistrate arrived at after due consideration of the evidence 
and of the arguments— st Cal 121 An order of dismissal of a complaint 
under section 203 is not a judgment— 29 Mad 126 Mi order dismissing 
a case for default of appearance of the complainant is not a judgment— 
5NLR76 10CLJ80 Judgment means a judgment of conviction 
or acquittal but not an order of discharge under section 209 or 253 — 28 
Cal 652, ag Cal 726 31 Mad 543 9 Pom L R 250 On the other 
hand, if the Magistrate after tak og some evidence, however incomplete 
the evidence may be, enters into the merits of the complaint and makes 
an order of discharge, such an order is a judgment — 28 Cal 652 The 
final order of acquittal on a petition of composition is not a judgment— 
1914 P R 29 because such an order is made without any consideratiorf 
of the evidence 

The judgment referred to in this section is a judgment passed in a 
Inal the section dees not therefore apply to final orders made m sanction 
proceed ngs under section 195—* Bom L R 897 (Sanction proceedings, 
however, are now abolished) * 

1044 Delivery of Judgmeat —The delivery of judgment and the 
passing of sentence is an integral part of the criminal trial and must be . 
done by the Judge himself It 1$ not a mere formality, and a delibirate/ 
breach of this express provision of law is not a mere irregularity curable 
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by Section 537 Where on the date fixed for delivery of the judgment, 
the Judge being ill, he signed and dated his judgment and sent it to be 
translated to the accused by the interpreter, the Judge himself not being 
present in Court, and the judgment was so translated by the interpreter, 
It was an illegality and a retrial must be ordered— v £nip , 24 
Cr L J 584 I Bur L J laa But the Allahabad High Court takes a 
more liberal view and holds that where a Magistrate wrote out a judgment, 
signed and dated it, but owing to physical incapacity had it read out by 
another Magistrate, it was at the most an irregularity which was covered 
by sec S37 — Aur Md Khan v Etnp , 21 A L J 137 24 Cr L J 173 
A judgment whicli is not delivered js no judgment Where a Judge after 
writing his judgment but before delivering it, dies or leaves the Bench, 
his written judgment cannot be considered as a judgment, but it is merely 
an opinion — 13 W R (Civil) 209 A judgment though written and signed, 
IS inoperative until it is pronounced, and must be taken merely as jn 
expression of opinion — Ramdhatt v A E, ji A L J 745 

The judgment must be delivered m open Court — ^21 Cal 121 

The judgment must he pronounced by the Judge or Magistrate who 
held the trial The duty of signing and delivering the judgment cannot 
be delegated by the presiding officer to another person Where a Magi* 
trate, after holding trial m one district went away to another district 
and thence sent his judgment to the Magistrate bf the former district to be 
delivered, and the District Magistrate delivered it, the trial was set aside 
and retrial ordered— i8gg A W N i6t , Raunab Charan v Amm Ah, 
go Cal 664 38 C L J aoj 24 Cr L J 489 But the Madras High 

Court and the Oudh Chief Court are of opinion that the delivery of the 
judgment by the successor of the Magistrate who wrote it is not illegal 
—In re Sankara PtUai 18 M L J 197 7 Cr L J 459, Chandika v 
Emp , 28 O C 109 II O L J 725 See il>o 40 Mad 108, where it 
has been held tbit the succeeding >Iag(s{r8te can date, sign and pro* 
nounce a judgment written by his predecessor, nnd thus adopt It as hi* 

The judgment must be pronounced m the presence of the accused 
AVhere the accused having absconded, the Magistrate passed sentence m 
his absence, and upon his re arrest pronounced the judgment ogam, it was 
held that the Magistrate should not have pronounced his previous judgment 
m the absence of the accused — Ratanlal 325, Crown v Sardar, 1917 
r R 36 If, however, the judgment is one of acquittal or of fine only. 
It may be passed m the ibsence of the accused, under sub-section (2) — 
Crown V Jamal A/ialun 6 S L R 206 

The judgment in a criminal case must be pissed without undue delay, 
as delay is not only unjust to the accused, ns it prevents them from ap* 
pealing at once, but is opposed to the principles of law — 5 C P L R 
24 In *a trial by jury, it is not nclesssry, under section 367, to record 
a judgment, but only the heads of charges to the jury should be recorded, 
.nnd these should be WTitten out as soon as possible after the charge to 
the jury has been actually delivered, when the facts of the case ore fresh 
la the mind of the Judg-— 36 Cal s8i In this case th* charge to the 
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jury written 3 weeks after, and the High Court severely remarked 

upon the delay. 

It ss not necessary that the whole of the judgment should be read 
It IS sulBcient if the substance of the judgment is delivered Omission to 
read a portion in the judgment is a mere irregularity covered by section 
S37— a Weir 711, 38 Mad 49S 

1045 Conviction or acqmltal before Judgment The judgment 
must alwajs be written and delivered before sentence is passed It is 
illegal to pronounce a sentence at the termination of the trial and to 
postpone th** writing of the judgment to .» future occasion— Punjab Circ 
p 339 In as much as ih sentence in a case of conviction, and the direc* 
tion to set the accused at liberty in the Cisc of vc4uittal, can only follow on 
the decision and cannot precede it, and in as much ns the decision must 
be contained in the written judgment, it must necessarily follow that the 
sentence is illegal i{ there i» no written judgment when it is passed — 14 
All 342 Where the judgment was delivered after the order of acquittal 
was passed, the acquittal was set aside and a retrial ordered— 1893 A W 
N JS” WTiere the judgment was written and delivered some days after 
the prisoners were convicted and sentenced, ic was held that this was a 
violation of the express provisions of this section and was more than a 
mere irregularity , and the conviction and sentence must be set aside— 37 
Mad 337 

In some eases, however, it has been held that such on irregularity 
does not vitiate (he whole proceedings unless there has been a failure of 
justice, such irregularity will be cured by Section 537 — 33 Cal 50a, Crown 
V Moriokhan 5 S L R ijt , >3 Bom L R 635, 31 Cal i3i , 38 Mad 
498, 43 Mad 913 (F 13) dto Md v £m/i , 35 Cr L J 705 (Lah ) 
Sec 497 (4) now provide* for acqumal of the accused before judgment 
on taking a bond Irom him for appearance on the day of judgment 

Where a Mdgisirate died after pronouncing the sentence but before 
writing the judgment the High Court reversed the conviction and sen- 
tence and ordered a retrnl— i Bom L R itio But m 3 Weir 438 it has 
been held that a eonviiHim vn a trial regularly held will not be set aside 
merely because the Magistrate had been unavoidably prevented from record 
mg a judgment 

Loss of jiidgincnl —This section only imposes the condition that the 
judgment must be pronoonted in open Court and imposes a few other 
conditions but such conditions do not include the condition that the record 
should not have been lost In cases where the judgment has been lost 
the appropriate course for a Judge is to re write the judgment from memory 
and from the materials on record, and place it on record— 38 Mad 498 

367. (i) Every such judgment shall, except as other- 
wise expressly provided by this Code, 
CnS'lf'iusSw?'"' *’'= '‘y presiding officer of 

the Ccart or from the dictation of such 
presiding officer in the language of the Court, or m En ‘-ii/ 
and shall contain the point or points for determination 
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decision thereon and the reasons for the decision; and shall 
be dated and signed by the presiding officer m open Court at 
the time of pronouncing it, and where tl ts not uritten by iht 
presiding ojjicer with his OTt» hand every page of such judg* 
ment shalk be signed by him 

(2} It shall specify the offence (if an^) of ^\hicb, and 
the section of the Indian Penal Code or other Jaw under «hich, 
the accused is convicted, and the punishment to A\hich he 
IS sentenced. 


(3) When the conviction is under the Indian Penal Code, 

and It IS doubtful under which of two 
Judgment in alternaliTc same section of that Code 

the offence falls, the Court shall distinctly express the same 
and pass judgment m the altematne 

(4) If it be a judgment of acquittal, it shall state the 
offence of which the accused is acquitted and direct that be be 
set at liberty. 

(5) If the accused is conMCted of an offence punishable 
with death, and the Court sentences him to any punishment 
other than death, the Court shall in its judgment state the 
reason why sentence of death was not passed 


Provided that, m trials by jury the Court need not write 
a judgment but the Court of Session shall record the heads of 
the charge to the jury 

(6) For ihc purposes of this section, ait order under 
Section 118 or Section 123, stib-scc/io/i (3J, shall be deemed to 
be a judgment. 

1M6 Change. — The italicised nords m subsection (i) and the new 
sub-section (6) have been added by Section joo of the Oriminal Procedure 
Code Amendment Act, XVIIl of 19*3 

Under the old Section it was held that the ;odgmenl must be written 
by the Magistrate himself, he could not gel u written by a cleric— Ratanlal 
54S, 6 Mad 396, and that If the judgment was written at the dictation 
of the Magistrate, tnd the Magistrate merely signed it, the procedure was 
illegal— C L J 411 The present Amendment m sub-section (i) will 
now allow such procedure 


Language — ^Under this section, the judgment of a Criminal Court 
should be written m the language of the C^urt or in English Where 
an Honorary Magistrate wrote his judgment In Urdu instead of Hmd , 
the language of the Court, it was held to be irregular, but such irregu 
Ufiiy was cured by btction SS 7—’4 C L J jj* ' 
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1047 Contents of Judgment*— The judgment must be «elf-con 
tamed and nothing should be left out If any material fndmg is left out 
In the judgment the defect cannot be cured by the Magistrate’s subsequent 
explanation to the \ppell3te Court — 7 C L J *^8 A judgment should 
contain sufficient particulars to enable a Court of Appeal to know tshat 
facts uere found and how — Ratanlal 833 The judgment should show 
that the Court had considered the evidence and had found m a case of 
conMction that the facts proved to the satisfaction of the Court brought 
on offence home to the accused person whom the Court convicted — 19 All 
506 Where a judgment, though not a long and elaborate one, affords a 
clear indication that the Court duly considered the evidence it is a good 
judgment — I C W N 169 But if the judgment is so meagre that it is 
impossible to form an opinion as to the merits of the case or to say 
whether there has been a miscarriage of justice or not the judgment must 
be set aside — s C L J 4$* 

Where an Appellate Court finds that the Magistrate has not written 
a judgment in conformity with the provisions of Section 367, the correct 
procedure is to accept the appeal and to remand the case for hearing de 
no-o The Appellate Court cannot retain the appeal on its file and ask 
for a judgment which the Magistrate has failed to record — (1920) M W 
N no 

Points for dttermination —Every judgment of a Criminal Court must 
contain a clear statement of the points for determination — Bom II C 
Cr Cir p 38 Tlie attention of all Criminal Courts is invited to this 
necessity of very strictly observing the provis ons of the latter portions of 
clause (i) of section 367 which declares that the Judgment must contain 
the points for determination the decision thereon and the reasons for the 
decision ’ —Caf G li C O p 36 Where the Sessions Judge convicted 
the accused without stating the facts of the case or the points for determination 
or even the section under which the accused was convicted, the judgment 
was set aside — 9 C W N xxui The tccused person is entitled to have 
an independent judgment of the trying Court and such judgment must 
be prepared in accordance with and must contain the particulars required 
by, section 367 Otherwise it 1$ no judgment at all Where a second 
class Magistrate thinking that a severer punishment should be inflicted 
on the accused than what he was authorised to award, recorded his opinion 
and forwarded the proceeding to the Sub-divisional Magistrate, and the 
latter in convicting the accused wrote the following judgment “I agree 
with the finding arrived at by tbe learned trying Magistrate and convict 
a\l tVi% ■atcvisri for the oHetfct of urdawfuf assenfofy as slated in the 
charge”, held that this was not a judgment at all— 20 Cr L J ^44 (Pat) 
Where the Magistrate has given strong and legal reasons for his decision, 
his omission to refer to the minute details of the case does rot vitiate 
his judgment— Diirga 5 i»igh v Emp *4 Cr L J 181 (Pat) fVhere the 
judgment showed that the Judge had appreciated the points which the pro- 
secution had to establish, and that he had clearl) in view the jMints for 
determination, ti- the credibility of the evidence of the witnesses for tbe^ 
prosecution, and he oppressed tus opinion on that point, it was held 
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decision thereon and the reasons for the decision; and shall 
be dated and signed by the presiding ofBcer in open Court at 
the time of pronouncing it, and where it ts not uritten by tht 
presiding officer with hts oun hand every page of such ^udg• 
mcnt shalk be signed by htm 

(2) It shall specify the oflfence (if any) of nhich, and 
the section of the Indian Penal Code or other law under which, 
the accused is convicted, and the punishment to which he 
IS sentenced. 

(3) When the conviction is under the Indian Penal Code, 

and It IS doubtful under which of two 
Judgment in altcrnaiive same section of that Code 

the offence falls, the Court shall distinctly express the same 
and pass judgment m the alternatnc 

(4) If It be a judgment of acquittal, »t shall state the 
offence of which the accused is acquitted and direct that he be 
set at liberty, 

(5) If the accused is coiuictcd of an offence punishable 
with death, and the Court sentences him to any punishment 
other than death, the Court shall in its judgment state the 
reason why sentence of death was not passed 

ProMded that, in trials by jury the Court need not write 
a judgment but the Court of Session shall record the heads of 
the charge to the jury. 

(6) For the purposes of this section, an order uudef 
Section 118 or Section 123, sub-seetton (3), shall be deemed to 
be a judgment. 

1046 Change.— The ualiascd words in st^b section (i) and the n*'*' 
sub Section (6) have been added by Section 100 of the Orimlnal Procedure 
Code Amendment Act, XVlIl of 19*3 

Under the old Section it was held that the judgment must be wriUtn 
by the Magistrate himself, he could not get it written by a clerk — Ratanlal 
545. 6 Mad 396, and that if the judgment was written at the dictation 
of the Magistrate, and the Magistrate merely signed it, the procedure was 
illegal— 4 C L J 411 The present Amendment m subsection (0 
now allow such procedure 

ZiSUgUAgd . — Under th s section the judgment of a Criminal Court 
should be written in the language of the Churt or m English IVbere 
an Honorary Magistrate wrote hts judgment ir, Urdu instead of 
the bnguage of the Court, it was held to be irregular, but such irrfgu* 
larity was cured by Section 537—4 C L J 13* 
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nnil nnt s'liiricil \ juJf^ment should not idcnit irrele'iont matter to the 
rrconJ, but «.}iou1d conTne itself 10 1 consideration of the issues before the 
Court, together with a fair and legitimate comment on any errors or 
irregularities that maj be disclosed in the course of the trial— Emf v 
Thomas Pcllaho 5 Dur L T 20 A ludgment should not contain remarks 
about the accused to the effrtt that he was a person of wealth and in 
fluencp and had presented truth from appearing unless such '•onduct of 
the prisoner 1* established by evidenee— 8 W R 13 The judgment should 
not contain any damaging remarks regarding a witness in a criminal trial 
—1910 P R 2, or regarding the conduct of a counsel, avhen such 
counsel k conduct w as not at all objectionable — 15 Cr L } 420 (Oudh) , 

or regarding a person who is not a party or witness in the proceeding — 
Btnartt Das \ Cro'^n 6 Lah 166 26 Gr L J 1326 The High Court 

has power to eapunge such objectionable remarks from the lower Court’s 
judgment, see Note 1214 under sec 439 

Speapration of offence — See subsection (2) The offence of which 
the accused is convicted must be specified in the judgment with the same 
precision as in the charge — s L B R 2t 35 Cal 718 

Sentence — Under this section the sentence is a part of the judgment, 
and when an accused person is convicted it is incumbent upon the Court 
to pass a formal sentence of even a single days imprisonment or any 
other punishment to make the record legally complete— 1884 AWN 
ai8 In estimating the sentence to be passed the defence put forward by 
the accused khoul I not ty* treated is a matter of aggravation — 1883 A W 
N i-o 

^s to the leg^l ty of passing sentence before judgment, see notes under 
sec 366 

lOiS Signing — Ihis section requires that the judgment must be 
Signed But if the judgment is entirely in the hand of the Magistrate, it 
does not become inoperative bjr reason of the fact that he forgot to sign 
and date it The irregularity does not affect the merits of the case, and 
IS cured by sec 537 — Ram Singh v Emp 47 AH 284 23 A L J 8 

26 Cr L J 688 

The signature should be made with a pen and not with a stamp 
There are obvious reasons why judicial documents should be authenti 
cated in such a manner that their authenticity may admit of proof But 
the affixing of a signature with a stamp would be no more than a mere 
irregularity— 6 Mad 396 But mere initialling is not signing— O S C 
192 

The signature of the Magistrate must be appended to the judgment at 
the time of pronouncing it in open Court — Ratanlal 429, 40 Mad 108 

The dating and signing of the judgment must be done by the presid 

Ing oflicer of the Court it cannot be delegated to any body else 1889 

AWN 181 Where a Magistrate who has tried a case and written out 
the judgment is succeeded by another before he has actually pronounced 
the same, it is not obligatory on the succeeding Magistrate to pronounce 
the same, and much less can he be compelled to do so, though he may, 
if he choses, date, sign and pronounce it, in which case he will be adopt- 
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Jng It as his own — Mad 108 Quaere, whether it will be legal for 
the sucteeding Magistrate to date, sign and pronounce the judginent written 
by his predecessor, when the accused demands a de nevo trial (under sec. 
350)? — 40 Mad 108 

Sub-SectiOQ (3); — Judgment tn the alternatne — ^The 'doubt' In 
sub-section (i) is the same as that referred to in sec 236, 1 e , a doubt as 
to the application of law to the facts proved and not a doubt as to whether 
the accused had committed any offence See notes under sec U'here 

the judgment did not state in express terms that the Court was in doubt 
as to the question under which of two sections the offence fell, »t was held 
that this was at most an irregularity and did not vitiate the judgment— 
2 Weir 440 

Subsection (i) ‘-^judgment of acquittal — Under subsection (4) tf 
the judgment is one of acquittal the accused is entitled to be discharged 
from Custody immediately on the judgment of acquittal being pronounced, 
and his further detention becomes unlawful No formal warrant of 
release addressed by the Court to the Superintendent of the Jail is neees 
sary, it Is for the jail authorities (in whose custody the accused had 
remained) to satisfy themselves of the result of the trial — 4 M H C E. 
App 8 

1049 Sub-section (5) — Judgment lu capital cases —Judges are 
bound to pass a capital sentence In a case of murder when they believe 
the evidence, and they must not shrink from doing their duty~7 W R 
33 It IS highly improper that a Sessions Judge should piss a sentence 
of death and at the same itmi, m his reference to the High Court re 
commenced for mercy — // C Pro 24 4 1866 A person convicted of 
murder should ordinarily be sentenced to death To justify the passing of 
a sentence of transportation for life there should be really extenuating 
circumstances, and not a mere absence of aggravating circumstances — 18 
Cr L J 113 (Dur), Mi Shwe v Emp a Ilur L J 277, Crown v 
Ngatha, 1 L B R ai6 (F B), M» She Ji v A E . 25 Cr L J n»i 
(Rang) The fact that the crime was commuted wuhout premeduation 
in the heat of passion upon a sudden quarrel is not an extenuating Cir- 
cumstance — 18 Cr L J 113 

Where the Judge convicts the accused of murder nnd posses on him 
the alternative sentence of transportation for life, he should state Id* 
reasons for not passing the capital sentence — 1864 W R 27 Th' fact that 
the accused is a woman is not 1 suflicient ground for passing a sentence 
of transportation Instead of one of death— Emp v hibbia i883 A W N 
134, Ml She V A' E , 25 Cr L J n*i (Rang) The fact that the body 
of the murdered man has not been found is not 1 suflicient ground — 3 AH 
3*2, i89i A W N :6o, 18S1 A W N u*. Contra— 11 W R ao The 
fact that the accused is a pregnant woman j$ not a sufTicient ground for 
commutation of sentence — 15 W R 66, m such a case the execution i* 
deferred till after delivery — See sec 382 A sentence of death was com- 
muted to transportation for life, where, owing to an aperture In the nccK 
of the flccusM communicating with the larynx. It was 1 kely that If 
he were hinged a complete severance of the head from the body would 
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rn»ur — 2 C I R 215 Wh'-re the Sessions Judge fpeJi rei^onablc doubt 
whether T [.'nt<n« of death xioull be the proper permit) the doubt, Hke 
ill other doubtx, shoul I be giitn in fa\our of the accused, and a sentence 
of trans|X>nation ilioull be paxscti In such a else, u is highly improper 
for the ^s-ions Judg* to pass a aepKnee of death and to lease the respon* 
sibilit) to the High Court of commuting the sentenie, if isecessart— j 
L n R MI 

1050 Heads of charge to the Jury:— Under this section, the 
Julg" Is not required tei ssriie out m cxteiiso the charge which lie addresses 
to the Jur) He is to recorel merely the heads of the charge, because it 
Is impossilih for the Judge to write down eterything lie sajs to the jury 
— /kCaiijuddi s >111^ £1 Ca! ye) (82I file heads of charge lo the jury 

neeel not lie a sertutim rejiroduction of the Judge* observations to the 
jury, nor is it mccasary that the charge sliould be written out before 
It la delnered Mui whether the) arc wriiten out before delivery or taken 
down lerbiimi ih«) should le phctd on rtcord b) the Judge as soon as 
h twiy fiwl « )>os-,\hW CO do so wl wUdst what he said U fresh m his 
recol!*eticin The record need not l« meliculoua or lengthy, but it must 
giie aeeuratily the substance of "hit tli*. Judge and to the jdry so that 
the High Court ni <} if occasion iriso be able to ascertain from this 
record wh'ther tlm law and the fitls rel itise to the rase were fairly ami 
properly pul to ih jurors Where die Judges record of his charge to 
the jur> i» simply this S«ctions 141 10 149 and aoo to 304 read over 
and explain' 1 h U that such 1 short summary was not a suflicient com* 
pliancc with tht hw— S»«4fi \ h t 4 Pat 62O 27 Cr L J 49 
The heads of the charg mt in that die Judge must taiihfuMy record the 
line upon which h« addre«s«I the jury, both on the evidence and on the 
law, and the object of these hi'ads of charge is to inform the High Court, 
should occasion irisc of nhii direction h* gave in law to the Jury and 
the nature of the summing up of the evidence not only for the prosecution 
but also for the defence The heads of charge are not intended to be an 
exhaustive detail of every particular which the Judge may have addressed 
to the jury but they should contain in an intelligible form and 
with suflicient fulnO' the points of law and direction given by 
the Judge to the jury and the record should represent with absolute 
aecurac) the subvl ince of th charge by the Judge to the jury — Funath 
vh E I P I J yi“ j6 < al 281 Fmp v /brniiniddin 35 All 348, 
3S U I J 437 Khii'tiJJin v fmp 42 C I J 504, Jiahamallt v Emp 
26 Cr I J itji (La! ) Ihe heads of the charge should contain such state- 
ment as will enable the tppellate Court to decide whether the evidence has 
been properl) lai 1 before the jur) of whether there has been any mis- 
dirtCtion in the charge— 23 W R 32 Fmp v ifnij \aih 1903 A \V N' 
23*1 *5 Cal 730 lO Horn L R 563 PunrAw v En,p , 34 Cal 698, 39 

'll 348 

Mihougli un I r soc j6j, only the beads of the charge to the jury are 
required to be recorded, still 15 the jm allows an apjioal on grounds of 
niixdirection, it is not onl) disirabic but necessary that the charge should 
be r'Cord d with sufTiciciil fulness to enable the \ppellaie Court to see 

Cr 58 
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that •‘ll points of law were clearly explained to the jury— 34 Cnl 
26 C \\ N 996 2 \\eir 383 The Judge should also record in his charge 
what e\id«*nce he read* out to the jury — Ratanlal Q17 It is not sufllcieflt 

for the Judge to state m his recoH of the heads of the charge that he 

referred to certain sections of the Penal Code md explained to the jury 
the latv With regard to the offence be should set out in the record ih 
directions winch he gaie to them m respect of the law, m order that the 
High Court may not have to speculate •» to what the Judge said hut ma' 
be in a position to julge whether the elements constituting the pari cupr 
offence in question had been pn^rly and fairly explained to the jur )~47 

Cal 795 The Judges comments on the evidence of Idcntifcation should 

be recorded n a form which will enable the appellate Court to Icnoi wh^' 
was actually said — 35 C L J 437 

Where a joint trial 'S held of several offences some of which are trnbl 
by jury and others with tlie aid of assessors and in respect of the Ian r 

offences the jurors become assessors it is ihe duty of the Sessions Judg*" 

to pronounce a judgnent containing ihe particulars specified in this section 
m respect of the latter offences \ reference to the charge to the jury »> 
not a suffcient compliance a iih the requirements of this sect on— Ranh 
lal 4 j6 

1051 Appellate Judgneot — It should be observed that see 
tion 424 of the Code extends the provisions of section 367 to the judgment! 
ol the Lower \ppellate Courts and it 1$ essential that Ihe judgment oI such 
Courts should comply with the provisions of this section "—Cal G R Cf 
C (3 p 36 \n appellate judgment like the judgment of the Court of the 
frst instance muse fulfil the conditions lad down in this section that u 
the judgment must state the points for determination the decision threon 
and the reasons for the decision — 17 Rom f R a Lab 308 ' P 

L T, 616 haU Charati v Celt Btua 2 P L T 228 at Cr I J 

IVhere the <lppellate Court merely rejected the appeal without xpecifymg 

these points the appeal was ordered to be reheard — 1876 P R 6 

Besides specifying these points the Appellate Court has to decide twu 
more points jis (1) is the objection raise! m the memorandum of appeal 
a valid objection’ and if not, (2) is there any ground apparent on the 
record for inierferenre m appeal’ A judgment which does not decide these 
ponts IS not a vaid judgment — 8 V L R 84 

It is the duty of the Sessions Judge in disposing of an appeal m 
record a judgment according to liiv any defciency m that judgment cannot 
be made up for by a reference to llie judgment of the Magistrate It i' 
Ins duty to go into the evidcrtCe and try the appeal m a proper manner 
UTiere the Sess onn Judge m appeal stated no facts and gave no reasons in 
his judgment for the conclusion arrived at by him the appeal must be 
reheard — ~ CM N 30. 9 C W N xxiil 

\n appellate judgment mu«f be quite independent an I stand bv itself 
It ought not 10 be real m connection with or a, supplementary to th' 
judgment of the Court of frst instance — ^33 Cal 138, 2 P I T 6lf 
SnlJiu V K„hna Rom Lr 1 J 113 {I ah 1 20 Cr I J 444 (Pit) 
20 Tr I J 645 (Pat) /JorJi \ Fm/i i Rang 101 Even when conErm 
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ing the judgment of the trial Court the Appellate Court sliould take Its 
own Mei\ of the evidence after perusing the record The judgment of the 
Court of appeal should he such that the High Court as a Court of Revi 
sion might on looking into the judgment be in a position to judge for 

Itself what the case was and how far the Court of appeal had considered 

the evidence as bearing on the guilt or innocence of the accused, before 
It affirmed the judgment of the trial Court — InntuUa v Etnp 39 C L J 
117 as Cr L J loji 

The judgment of th® \ppe1tate Court in dealing with the case of several 
accused convicted in a jomt trial must show on th* face of it that the case 
of each accused has been taken into consideration, and should state reasons 
as far 3$ may be necessary, to show tliat the Appellate Court has devoted 
judicial attention to the case of each accused — 35 *38 Thakshina 

murli V Fnip 1918 M \\ N 1*9 19 Cr I J 00 Iriidra v h E 30 
C A\ N 1396 fii re Bapu Aaidii a I \\ 958 16 Cr I J 73S f'* re 
Chtrukai) 16 Cr L J ^96 (Mad) /i re Chi ma Maml kam 48 M I 

/ 504 afi Cr f / 10^9 34 O C *30 *50 L J 113 (Lah ) 

The Appellate Court inu»t recorl reasons for confirming reversing or 
modifying the sentences or orders of the Magistrate unless the reasons 
sre set out the H gh Court cannot revise the proceedings of the Appellate 
Court— 5 M H C R App u Where the Appellate Judge merely says 
that he adopts the rei>ons given by the trial Court to support the ground* 
of his decision or merely states that he is satisfied that the judgment of 
the Inal Court is substantially right the judgment is erroneous in form— 
Datcii V Fmp so Cr L J 645 (Pat) ifairhnafc Cliara i v Emp ■*4 
Cr L J 311 (Cal) 

An Appellate Court t« not required to write a long and elabor-vte judg 
menf but It is cleirly lU doty not only 10 examine the evidence but ilso 
to write a judgment alTording a clear indication that the appeal has been 
properly tried and that the points urged by the Appellant have been duly 
considered and decided An Appellate Court which writes a judgment 
which the H gh Court is unable to follow without reference to the judg 
ment of the trial Court obviously fails m the d scharge of the duly im 
posed upon it by law — DaUp Singli v Crown a I ill 308 (310) 23 Cr 

L J 9 

The judgment of the Appellate Court must show that it has duly con 
sidered the evidence of both sides nnd the pleas raised in appeal, with n 
jud cial mind— Beni v Ei ip 18 Cr L J 689 (Oudh) if it does not con 
sjder She evjdence Jsir ihe Mtare jonr evRo Jd.’i«(es is- fJ At 
7 M L T 182 1912 M \V N 881 18 Cr L J 689 Even though the 
Counsel for the appellant does not refer to the defence evidence, it is th» 
duty of the Appellate Court to look into that evidence and after dealing 
with It come to its own dec $100—40 Cal 376 MTiere a District Mags 
trate disposed of an appeal in a case under section 110 in which a large 
mass of evidence had been produced on both sides, by a short ludgirent 
a few I nos dealng with some general observations upon the vc' 
evidence which was put before him ond without proper cons 
thereof JifM that the judgment was not in accordance with hw 
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N Fwp iq A I J 9*1 A District Migistritc should not dupose of an 
apptal from nn order requiring a person to furnjsh securiiy otheriMse than 
hj a judgment shoi\ing on the face of it that he has applied his mind lo a 
concidcr'lion of the evidence on the record and of the pleas raised by thg 
appellant both in ilic Court below md m tlie inemorandum of «appeal— jS 
All 393 But the Appellate Court ts not tMund to gt'c its opinion as lo 
the rharacier of the evidence in prolix detail — 1864 ^V R 6, 19 All 5°^ 
\\here m the judgment of the first Court, evidence was set at great length 
and reasons fully explained, the judgment of the Appellate Court which 
confirms the judgment of the trial Court does not become defective in l''w 
by re ison 0/ the fact ih it it does not set out again in deiail *he whole of 
the cviliMCc and reasons for believing the witnesses, if it appears from 
the judgment that the AptwHatt Court appreci vtcd the arguments -ddticed 
against the credibility of the prosecution « itoesses— Aii;5lHddi'i v Fi»p , 
so Cr I J J38 (Cal) But although as a general rule, it is not incum 
bent on the Nppellote Court when confirming a decision of the Lower 
Court to set forth its reason* m full, still if there 1* anything itiuliar in 
the circumstances of the case, the Appellate Court should notice it— 8 B H 
C R lOt But It is not I sufiicient tonipliancc with the requirement* of 
this sccivon \[ the District Magistme hearing the appeal and confirming 
the ord r of tlir lower ( ouri give* no reasons for his decision but merely 
says tlifit he has considered the evidence carefully and thinks that it is 
surTieiintly strong to justify ibe order— 5<iii Dim v hmg E>»P > a Rang 
641 or it the Ippellaie < ourt staus no reasons whatsooier and confirms 
ifts judgment of the I^iwer Court in these general terms ’ I see no reason 
for distrusting the finding of the Lower Court —13 Cal no, 1888 A A\ 
N 180, i88w AWN 89 Of vftet reading the evidence and hearing the 
counsel 1 am of opinion that the 1 ower Court has decided the case right)} , 
I find no ground for interference ippeol is dismissed ' —23 Cal 420, *2 
Cal 24! 20 Cal 353 19 AU 500 or * the prosecution evidence is sofli* 

cieni for the conviction I decline lo Interfere Weir (3rd Cdn ) 1030, 
or " I have jicrusev] the judgment of the Lower Court, and I agree with 
the findings arrived at by the learned trying Magistrate and convict all th* 
accusid for tlic offence of rioting a« stated in the charge ' —so Cr L 1 
444 (I’aina) 

WT) re the judgment of the Ajsp^Haie Court was in the nature of a 
sioroclji>»at one, which might answer for any case, it was not one In nc* 
cordance with thi' seetion or section 424 — 1 ( W S 169 

Ivin when nn Appellate Court rejects an appeal summarily under sec 
non 421, It is alvi>abl« to stale shortly in iln order the reason or reasons 
which liai infiurncid it in coming to the conclusion that there Is no sufil 
ei nt gfoun I for interference in the ca>«— -17 Ml 241 13 N L R ifin 
llthoiii.h m r*j cling nn appeal unW section 411, ihc ApptJlate Court 1* 
not lR>un 1 10 write a judgment and give reasons for its decision— JO Bom 
540. 21 < af 92 13 N I R 169, 25 Mad 534, still the recording of rca 

soils IS necessarj in view of th* powililiy of such orders being challenged 
ly nn npphcitioii fer reviMin— 17 \H 241 jf. MJ cir,. notes und^r 

'et 411 
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I\cn wlif-re ihf Vi'jKllalP Court cli»mi»%e» llie nppc il boc iu-.c no cne 
to irRue tin. ^ppc il, the Court is boun 1 to rtaJ and coii'idcr the 
«\i]'nce and di-iKi'i- of the appnl by writing t judgment in icccrdancc 
'\Hh he proM»ions of this section — il C \\ \ ciisxv. 

Drlecli~e \f’('fUaie Jiid^mrnls — It diflicuJt to )i} ilowji nj ru’c 

w ti precision as to whit judgment of in Appellate Court compile’', ind 
chat judgment do's not tomptj, with the re<juirempnl» of ll is Code It 
cannot be held tint nierelj because the form of judgiiint does cot '.ctly 
comply with all th requiriments of this section and of set non 424, it is 
not a 'ihd jii Igment The omissions in the judgment must l> suhstantnl 
in order to innlidiie it — 19 Ml 506 Though the judgment the Appel 
late Court is not in pro|Hr form, the Higli Court should not inter^-'te with 
in order of icquittil unless there his been i miscarrnge of jusii e — j r 
] J 54J Wliere the \ppelfate judgment iliow* that the Judge had ipir* 
dated and had in new all the points, the High Court •>hould not mttrieri, 
in rPM'«ion merely Ixciust the form of judgment does not exactly comply 
with all th rtqiiirrmcnts of this siction — 2o Cal 353 But where the 
\pptlhte Court wlmli dismissel ||«. ipptil not sommirilj but after notice 
to the parti s, omitted to write ihs judgment altogether such nn omission 
was not 1 m r< irreguhriij curable by 'ec 537 but 1 grate illegalit} — 
17 Bom L R loSj 

1052 Sub*96CtiOQ (6),^ Me think it desirable to lay down that 
orders under sfClions 118 and 1.3 (3) should be deemed to be judgments 
for ih purposes of the 'eeiion — Pep^ti of the Jetitt ( omnnttee (igJJ) 
Tills sul>section suj «rsedes In r< Ramatamy C/ie»y ay Mad 510 (jta) 
where it was held that an order j>j»e<l m security proceedings was not 1 
judgment ' 

In i eiiliaiaJiiiiiia\a \ King hnp 4j Mud jio n was toniendeU 
for the Crown tint ih<- word inquiry ’ hi »eciicm 117 did not mem a trial, 
but J , 111 overruling this ronteniion observed is follows (at pp 524 

525) — ‘ If til*- word Is to lie gisin tht narrow inicrpretaiion contended 
for llic Crown such t»r«visions is those in Chapter W\ I regirdmg judg 
incuts will not ipply to security casts That is to siy tin. M igisinte in 
ordering seturily undtr section 118 would bt und r no I'-gal obligation, 
infer aba to rtcord a judgmeni stlting forth his reasons (section 367) or 
to gilt the ivcustd 1 copy of it without delay fs«>clion 371) So far as I 
cm sc<, ip irt from ihp operation of s*clion 117 ihi Magistrate might 
simply record in order requiring the txecution of i bond witliout recording 
my reisons or discussing tlic evidence I do not think tins coul 1 have been 
mitiiJed, espcci illy is care has been taken to provide for m app^il against 
an order for security ( idr section 406) ind for the interference of Chief 
IVeside/icy or District 'Jigisfnies (secticni tiaf Tht prestni subsection 
gives legishlivc rccognilion to the ibove remarks of \ylmg J 

388 (i) When anv person is sentenced to death **-- 

sentence shall direct that he be ’ 
bv the neclv tdl he is dead 


Sentence of death 
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(i) No sentence of transportation shall specifj the place 
to uhich thu person sentenced is to be transported 


369 Sa-e tn otJicriisc 
prozidid h\ ihts 
Courtnot to Code or hi an\ 

the time being 
tit force, or in the case of a 
Jitgh Court established bi 
Royal Charter, by the Letters 
Patent of such High Court, no 
Court, when it has signed its 
judgment, shall alter or review 
the same, except * * to correct 
a clerical error 

Change —This section has been amended bji section ten of the 
(nminal Procedure Code tmendment \et Will of 1923 

the wording of the old section admitted of the interpretation that 
llij,h Courts had ultiniated powers of altering or reviewing their }udg 
nient (thougit such interpretation was never made m in)' of the decided 
cases) The present section as now amended lays down that the High 
Court has no power to alter or review it$ judgment esvept is provided 
hy the letters Patent The references to sections 395 and 484 have been 
omwied because there arc cases other than those referred to »v these two 
siciioiK m which a revrw ol judgment jxisstble e g, section 414 See 
the Iteport of iht Jonu Commtltcc of rpr-* 

1053 Scope of section: — Mihough this section refers in express 
term'* to judgmrnls under Chapter \XM of the Code still it is clear 
tint the principle hid down herein ip| lies ilso to final orders tthieh 
are II the iialute of ;i«#gmrnl» — ti noin 049 An order vvhith is 
passed on full inifiiir) ml ifter heiriog ImIIi sides is in the miure of 1 
ju l|,meiii, md such nn order cinnot be itierrd after it is once pa««e,l 
in 1 * gned Thus nn order of n Disinct Magistrate, passed ifter full 
inqutr), refusing to deliver lo the Pol tical Superintendent of 1 I ore gn 
Stale, T } rojieri) sri/eij in cvpculion of n seaith vvirrant, cinnot lie altere<l 
ly the tfagistnte himself Jhe only course open to the Migistntc is to 
maki I r hrenee to the High Court, md Inve his own order cintelled 
~S2 Horn 141 \n onicr under Chipter \II is in the nature of a 
)ul|i,nn.nt j 1 a Magi, trite having passed m order undir section I4t» can 
not emol ih criir and pi»» in order under Section 14; In'teid — 16 O C 
I'U faiclimi \ III ,, I I < r L. J (Pit ) \n order in smciion 

' 'gs (now lM^lish<-il) tomes under this section and 1 Se»5ions Judge 
r»fu» ng to re'c-Ce , ,mct oil ha, no jurivlKlion lo revuw In* oni'r and 
'ot „-_,3 Horn s„ , M w V ^3, \ j, 


369 No Court, other thnn 

_ . i High Court, 

Court not to ® ’ 

alt r judge when it has sige 
ned Its judg 
ment, shall alter or review the 
same, except as provided in 
Sections 395 and 484 or to 
correct a clerical error 
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J»Tiance procmlinj,N (btc i» in tffecT t juJgment and ihe Magistrate 

cannot miew. a fn 1 order s«l in such t proceeding — ^^m/l v 

Uaiimjia at C U N 3« 

But tins stttion does not ijplj to an order of dismissal of complaint 
under section 'Oj ‘'ucli an order not a judgment within the mean ng 
of this section — o ^lad 126 and the Magistrate can rehear the complaint 
— 29 Mid 1*6 I N I R t8 So nlso an order directing issue of process 
under see 204 is not a judgment md a Magistrate can on a reconsiden 
tion of that order tmcel the issue of process and order an inquiry under 
sec 202— EoliJ Mofioii t Nand lAti 27 C \\ N Ojt 

\n order dismissing a summons case for default of appearance under 
section 247 IS in the future of a judgment and a Magistrate cannot reiUe 
th“ case once dismissed for default— 4 C \V N 26 But it Is comi etent 
for a Magistrate to rc hear a warrant case in wkith he has discharged the 
accusM person under Section 'SJ or 2^9 — ^29 Cal 726 28 Cal 652 7 

C W N 527 28 Mad 310 

So jlso u is opin to the \ppellaie Court to re hear an appeal which 
has been summinly dism ssed b> itself for default of appearance of tin. 
pleader — 7 M H C R App 29 Conlra— 4 Bom lOt 

1054 Alteration Ol ludgment —No Judg- or Magistrate can add 
to or alter ur review hu procee lings or judgments in any case after they 
are signed and published— 10 C \\ N 1062 23 W R 4j aj Bom 
50 ]9 i 6 P R 25 Vurajan v Cha idrabhagn 26 Cr L J 1289 (Nag) 
It IS espelially irregular wlun nude 11 the absence of the accused mi 
without notice to him— 10 C \\ N 1062 12 Bom L R 521 19 Cr 
L J 229 (Pat) Where a Magistrate after s going and pronouncing 
judgment in upen Court on ihe same day enhanced the sentence at the 
request of the accuse 1 in order to make h s order appealable it w is 
held that though ih Magistrate icied with the best of motives jet the 
alteration of the senunce was illegal— 1883 ^ W N 16 Where the 
accuse! was tharg'd with theft (3*9 I I’ C ) and also under sect on 

(previous conviction) and 3*9 I P C ind the Sessions Judg'‘ it 
frst tried the accuse I on the frst charge, alone and convicted and sin 
lence 1 him an 1 h neii nqu rt J into tlie further charge of previous con 
V lotion It was helJ that the subsequent jKixiedings with reference 
to th*- I revious convictions were not valid bcciusc ifter the judgment in 
cludinj. ihe sentence was jironounced in the trial on the first charge 
there was no jower to re lew or alter the same under this section— 42 
Uo n 202 I ven where the accused obtains 1 judgment of ncquiital under 
brttViWi Vj Tr(t"fris i/i •« Marob on iftic Court \e g 'oy preventing the 

complainant from appearuig when the case was called on by wrongfully 

arrest ng and detaining h m on 1 false charge) the Code does not permit 
iIk Court to caiecl the judg lent of acquittvl on proof of fraud and to 
restore the case to tlie fie— 38 Mad 1028 \ Magistrate after passing 
the and signing it cannot even alter the date from which the 

sentence is to run — Ratanlal 804 It is also most unwarrantable on the 

part of the Judge to add a note to his judgment bj which he tries to 

throw doubts on (he. conclusion at •— • ..... 
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2 All 33 Where an dlegal sentence of Hogging in addition to impri'Cn* 
inent wns passed bj the Magistnte nnd the illegtlitj was diNCO\ered before 
esccuiion but after the sentence had been pronounced ind signed, it tvas 
held that such sentence could l»e altered onh bj the High Court, md not 
by the Magistrate himself — Weir (3rd Edn ) 983 Where "t Sessions Judg* 
or a Magistrate once sentcn\.cs in offender to pay 1 fine but omits through 
oversight to pass a sentence of imprisonment in default of pajment of fine 
It IS not open to him to pass the order subsequent!} Tlie proper course 
in such a case is to submit the proceedings to the High Court and to ask 
that Court in its revisional jurisdiction to inflict imprisonment in d'-fault 
of pajment of fine — /« re Dkondt Aathoji 13 Bom I R 846 A Sessions 
Judge has no power to alter or set aside a conviction nnd sentenvo once 
signed by him even on the ground that the sentence passed bj I'lm was 
illegal — 23 W R 49 Where a Sessions Judge rejected a criminal appeal 
on the ground that it v\as barred bj limitation but subsequent!) on tlic 
representation by the prisoner he admitted the appeal and after hearing it 
acquitted the accused, it was held that the Sessions Judge had no ponea 
to readmit the appeal — 19 Uom 732, 6 Bom 1 R 360 It is not open 
to a Sessions Judge, after ho has once acVcpled the \erdict of the jut) “"d 
has postponed the case for passing sentence to reconsider his order and 
refer the ease to the High Court under M-citon 307. but he must pass s*n 

tence on the person awaiting Kntence on the verdict It is not open to 

him to reconsider hi« order any more than n would be for a jur) to re* 
consider their verdict once given and recorded — 4 C W N C83 Even if 
on appeal i> summarily rejected under Stc 421 for default of appearance, 
the ordvr of di>missal is not open to rcvicv\— £i»/rc22 v VahonieJ loihi'i 
4 Horn 101 But in a Madras case n vij» held that if an appeal vvae 

summarily rejected under Sec 421 for non appearance of the appellant's 

pleader, the Court could restore the ajijieal to the file and rehear it, if 
•ufllcient C lUSt wa» shown for the pi ader » non appearance—* 'I If 
t, R \pp 30 

But whTe a Sessions Judge on aj>|eit in mnullmg 1 roiivitliun omits 
to order n retrial, he is not precluded bj thia section from passing «ucli 
an order subsequent!) Such an order does not mount to an alieration 
of judgment — ^3 ^I3d 48 \ 'ligistrate who miles m order iiml r sec 

lion 145 W1II10111 any direction as to ctMs Ins power to order itie same 
«uW-qucnl1v under section 148 (j) and aucli I tiler ord r iv not nn altera 
lion or revKw of hi» judgment in the original e ,% within the mean ng 
of lilts siartion— 47 t il 974 So akm wli,n i M,g,,irile disposing of 
1 Criniinal npi>eal acci lently omits to | a*' n ord r iin ler see 520 ft 
wilt l,e op*n to him or to hi* successor to j ss ih orhr afurviard* ‘such 
III ta'der dees not amount to an alteration of iti ju tf,nient— /« le ^llb^ 1 
NiiiJu 4J 'I I J 87 

turlher inquiry — \n order for furilHr inquiry ,iu,» not aiiioont to 
n ftsiew of th orJef of dismissal or discharj. The ttrins of line section 
must be read is cwiirollal !y section 43* (now 43(1 Tint vMion does 
not limit tic powtr of a (>,*trKt Maj.i>lrite tu p, further inquiry into 

a c»*c in whih an ord*r of dtamisul or disclurg' maj luve been pjs»ed 
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I' T •.ut'orilinii'- Mij.i'.tnu nnil th»r^ !•> no bar to a District Moyis- 
tratc nnkmi; furilirr intjuir} into 1 ca*<* 111 which such order may litvc 
l/■'^n pa«'-cl hj htinsel ] — aS tal 102 But wliere a District Magistrate 
has alretiv di'ilt with t \t** in revision and decided that there was no 
cau<.> for intfrfrnng with the onltr of discharge, he cannot subsequently 
order furtlur inquiry, bresuse vuch an order would be an order reviewing 
the earlier one md is prohibited hj iliis section — \ga Than \ £m/i , 5 
Bur L T t? 

Proper proKetute — Whni 1 mistaUe In* been made 111 the judgmmt 
(r g , wlun an apjical h*s l»een erroneausl) dismissed a* time barred, or 
when an ilhgal sentence hi* Ixen passed) it is not open to the Judge or 
'lagisirvte to alter or review his judgment or order but the only course 
0])en to him is to submit the case to the High Court— Bom I R 360 

I Bur S R 334 23 \\ R 49 Weif (3rd Pdn) 583 22 Dorn 040 

23 Bom L R 840 

1055 Ko power of High Court to alter its judgment Sec 
note', under • ( hange djo\« Tht law i» now thf same 1 it practicallj was 
befori ( unousli enough iii'piit of llw words other than a High Court ' 
occurring in the old section the High Court held that it had practicnlly 
no power to alter or revnw ns own judgment, under the old I iw There 

being no provision in the letters Patent or the Government of India 

tet authorising the High Court to vterciso the power of review, the 
words other than a High Court could not be read ns conferring on 
the High Court that iiowtr b\ implication— /n Aioi/iaiiiiiiad 4O Mad 

382 (381)1 It has evtn b>en remarked m In re Cibboni 14 Cal 42 (47) 
that so far IS the High Court was eoncernrd there was no substantive 
enoctmini m this scaion n Oil not cenihr any [lower on the High Court, 

nor dll It tile away my of the powtrs winch evistei in ilivi Court before 

the passing of this section 

The l(gislitur< has not eonferreU in express words upon the High 
Court the power of revi'wiiig its judi,meni in all criminal cases as it 
his don in 11 civil cist* Ph pcoviMoiis of the old section so fir as 
the) ifTiCl i High t ourt incnlj 'ippi) to questions of 1 iw whivl irisc in 
its onginil Vrnninil juris lictioii ml whicli irr rtstrvftl an 1 subsequently 
eli»po«ed of under th provisions of stiiiuii 434 and the lorresponding 
sections of lh< I il rs l’-»ttnl — , \ll 07^ The words ullicr than a 

High ( ouri do iioi givi the Di irioii l>ench of the High Court power 

to review its judgrn.m pis'd b} it in . cnmiml Hie ^ords 

ar to be leeounled fir bv the jiow r of r<vitw given to the High Court 

und r s ciiein 434 on pomls sjMvnllj h* rv <1 by the Judge presiding at the 
Uij,h Court Si s.ioiis— R It ml il 791 Mad ,82 [404) In other words, 

the High Court cmnol nuirtun nn pjibcation to review a judgment 

passed b) it on appLtl in a enmin it case— 3 \\ R g, , Ratmlal 791, 
iqog 1’ R I Fmp \ hile 43 \ll 143 (14,) /„ ,, lruniii_ga 50 M 1 
J S' 27 f-r 1 J 184 lUe Colt of Criminal Procedure w vs p-vssed 
ifler tli« Cede of ( tvil Procedure the Htler contains a section 
luthonsing review of judginrnt, but |h loriTi'T contain, no corres 
section I rom this 11 nvi) bf reasonably inferred tint the > ■' 
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did noi intiiid to con er tn cnminai cas«t& the twwcr simdar to dial x^hjcli 
they Jnd gi»en in cinl cajM's— $ W R 6t (6j) As soon as tJie appeiiaic 
judgment is pronounced nnd signed by tht Judges, tlte High Court n 

juitetus ofjicio and opither the Court itself nor any Bench cf it has anj 
power to re\ise the decision or Inttifere with it in any w ij — Cal 
4i 7 AH 67^, 1 » re Kunhammai 46 Mad 38^ (,^01) Paros Rowi v 
Emp I O \\ S 8<ji aC Or L J £43 Tven if a single Judge of th* 

Jligh Court has fusied ar order dismtsilog an appera/, a Division Bench 

of the High Court c nnol review ihai order by re hearing the appeal — 
4& Mad 38J {40}) If ihe Division Ifench of the High Court p*ss‘-s an 
erroneous order in appeal, the only remedy Is to make a petition funder 
Ch XXIX) 10 the T ocal Government the authority with whom re«ts 

the discretion either of executing the faw or of commuting or setting 
aside (he sentence— Ratanla! 791 Emp v Ji^ofe 45 Alt 143 (145) 

-viso a Division Bench cannot review an ^der which has bc-en passed by 
(hem m revision — {1 £ v Fax 10 Bom 176 fP D ) 38 All 134. 5 E ' 
Durgacharait 7 All 67a (905 CUR (Cf PC) 35 » ^<l«l Airfnirr 

V Enip ao Cr L J 447 (Pat) Katjobl 438 A autgfe JuJgr of th^ 

High Court has no jiouer to alter or revise an order pa»W by him n» 

revision— f»i re *^oma Satdu 47 Msd 4^8 (431) The High Court will 

not review ns ortl»r } vvsed m or revision evgn on the ground 

of disemery of fresh evidence because >uch evidence ought to have been 
produced at the Inal— Rntanlal 438 Lmp v hole 43 Ml 143 (l4S) 
So also, if 0 revision cas* is dismissed by the High Court for default 
of payment of printing ehvrge* « 1* not competent for the High Court 
to rehear ths case or entertain « fresh application for revivinn— 44 M I 
J ay Tven if 1 rcvivion pecition is dismissed for drfattU of appearaiiee 
of the praetiiioncr who file) n the High Court is not conipatcnt to restore 
tfie petition to iis frJe — /m re Raugo Hao aj ^f L J 37X But In another 
mtnt case of tie dr-is High Court as will as m cases of the oth'r 
High Couris It ins b^en htW that when a triininnl vppi j| or revision 
jietitfon IS dismissed by the High Court for default of apjjearance, there 
it no decision on (be inerfts, an I therefore there is no proper disivossl of 
(he case according lo law There being no provision in (he Code for 
disinlsting an ippeil or revision pviaiwi for default of apfiearaitce, the 
or<l(.r of ilisniissil is no ' judgment ' at oil, inl the High Court h not 
debarred from rrlinring th" nppeol i>r revision |>etition— Awnfiamniad //op 
In re 46 Mad jfii at J>p 40»» 403 (dissenting from *3 M 1 J 371 
snd 4 Bom 101), Rafjob ih ^ E'^P 4 * Cal t<» (63) 20 Cr I- J efj 
/viilifM iiKgh V Girdfiari aj f r 1 ) 750 (loih ) Simihrly, if an order 
it pas>i*d in ihe ibsenc" of (he wtwsed without giving him an < [ijiortofliiy 
of being fwird in uxord inrr tvltli the i>fi«lsions of subowtion (j) of »rc 
43<> ns for iii>ianir where ly imstske n c i^t i* {loslerf on 1 d iv onlcrJor 
to that f*ed in ihe notice to the KXus*d, the order h null nn ) vw !, 
and til Higfi ( wi Is to jroceed with the matter afresh nft*r proper 
nollrr 10 ihe J>CTu\eU--/« re Sana \«idi* 4"* Mad 428 (434) 4b M !/• 
j 4J6 31 '• f- T JiS ef Cr V.J 3 - 0 . Roiiob M, v F^p Cvl 

tyv (63) H iin apj-es! u JismUseil by « High Court Judge unler >er 
tn vtihout ihe apjeillini <jr )i* jh-adr Vmg given reasonable. i>pj*oe« 
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tunm of b^ing litarJ in support of the same the order is pa«^ed without 
jurisdiction tnd th'’ I ourt his power to make an order tint the ippcil 
should be reheird after the appallint or his pleider a reasonable 

opportunitv of beinj; heard — Wd ^adif v Cronin 7 Lali I J loS aG 
Cr L J ii6g \ 1 R igas Lah 355 

Under tlie present section as now antended, the power of the Hif^h 
Court IS as limited as it wis before the amendment “ In siew of the 
cise> reported in the Indian Law Reports, 7 All 67*. to Bom 176 (F B ), 
mj 14 C1I 4 (F R ), It IS proposed to make It clear tint section 
3G9 confers no power on the High Court to alter or review its own 
judgment after u has been signed ” — SMIetnenl of Ob/ecis and Reasom 
(igar) lien see 561 \ does not confer on the High Court the power to 
resi»w Its own judgment — 'a at Mohd \ llara Singh 26 P I R 61G 
27 Cr L. J 23 Sadig \ Entfi 7 Lah L J 108 26 Cr L J 1169 
As soon as the judgment is signed, it becomes final and the Court 
IS funtiui offitta The mere fact that there has been no formal order 
issued hy the High Court or communicated to the Lower Court m pur 
suance of the judgment does not enable the High Court to review ils 
judgment A judgment must be taken to mean and refer to the judicial 
act of th* Court in fnall) disposing of the case and must therefore In 
dicate only the order of the Court when it is read out and signed bj 
the Judge, and cannot be meant to refer to the formal order on the judg 
nient subsequently drawn up and issued merely as a clerical act by the 
minislerial ofticcrs of the Court— /*» rc trumuga 50 M L J 51 27 Cr 
1 J 184 \ I R 192G Mad 420 

The High Court, like the l^wer Courts, can review its judgment 
before It 11 signed— 38 Cal 8j8 Ribfniti v Dasi Mont, 7 C W N vii 
Tlie Mlahabad High Court can review ns judgment after it is signed but 
lefore ic is rraW beciuse the judgment of that High Court is not com 
pletc until It i!r sealed, and till tlien it may be altered by the Judge con- 
cerned— 21 All 177, 38 All »34, 27 All 92 

370 Instead of recording a judgment in manner here- 
inbefore provided, a Presidency Magis 

j a mmtl^ follo«irg 

particulars — 

(a) the serial number of the cast, 

(l>) the date of the commission of the offencftj 

(c) the mme of the complainant (i' ' 

(d) the name of the accused 

the case of an Europe 
parentage and residence; 

(c) the offence complaind of 
if) the plea of the accused 
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did not mttnd to conier in Cnttunal ca:>cs tfae power sinii/ar to that whdi 
they had given m civil cases — 5 TV K 61 (6j) As soon es O’c appellate 
judgment is pronounced and signed l»y the Judges, the High Court is 
functus offteto and neither the Court itself nor any Bench cf it has any 
power to reuse the decision or interfere with it m nny w ty — 14 Cal 
42 , 7 All 672 , In re Kunhammad 46 Mad ^§2 (401) Paras Pa”i v 
Emp 1 O W N 8qi 26 Cr L J 543 Even jf a single Judge of the 
High Court has passed an order dismissuig an appeal, a Division Bench 
of the High Court cannot review that order by re hearing the appeal— 
46 Mad 3S2 (404) If the Division Bench of the High Court passes an 
erroneous order in appeal, the only remedy t» to make a petition funder 
Ch XXIX) to the Loo'll Government, the authority with whom rests 
the discretion either of executing ihe law or of commuting or setting 
aside the sentence — Ratanlal 791 , Ctup v Kale 45 AH 143 (i4S) 
also, a Division Bench cannot review an order which has been passed by 
them m rei.tsion-^Q E v Fox, 10 Bom 176 (F B ), 38 AH I34p ^ ' 
Durgacharan 7 All Cya 1905 U B R (Cr PC) 35 , V and 
v Emp 30 Cr L J 447 (Pat). Ratanlal 458 A smgl^ Judge of 
High Court has no power to alter or revise an order passed by him m 
revision — In re Sotna Saidii 47 Mad 428 (431) The High Court will 
not ri-'iew its order passed m appeal or revision, evgn on the ground 
of discovery of fresh evidence, because such evidence ought to have been 
produced at the trial— Ratanlal 458 Emp v Kale 45 \H 143 (i4S) 

So also, if a revision case is dismissed by the High Court for default 
of payment of printing charges, it is not competent for the High Court 
to rehear the case or entertain i fresh application for revision — 44 M L 
J 37 Cven if a revision petition is dismissed for default of appearance 
of the practitioner who filed it the High Court 1$ not competent to restore 
the petition to its file — In re Ranga Rao 23 M L J 371 But in another 
recent case of the Madras High Court, as well as in cases of the other 
High Courts It has been held that when a criminal appeal or revision 
petition IS dismissed bj the High Court for default ot appearance, th'rc 
is no decision on the merits, and tlieiefore there is no proper disposal of 
the case according to law There being no provision In the Code for 
dismissing an appeal or revision petition for default of appearance, the 
order of dismissal is no ‘ judgment at ill and the High Court is not 
debarred from rehearing the appeal or revision petition — /ikHfiha»i>»od //o/' 
In re 46 Mad 382 at pp 40 , 403, (dissenting from 23 M I J 37' 

md 4 Bom Joi), Ra/jab Hi v Emp 4b Cal bo fbj) 20 Cr I- J ■ 

Ktshen Singh v Girdhart 23 Cr L J 750 (Lah ) Similarly, if "in order 

IS passftl in the absence of the acLused without giving him an opportunity 
of being heard in ai'torJanee with the provisions of sub-seciion (2) of sec 
439 as for instance where by mistake a case tv jiosted on a day anterior 
to that fixed in the notice to the adused, the order is null and void 
and thv High Court is to proceed with the matter afresh after pfOl>cr 
notice to the accused — In re Soma \(udu 47 M34 4jg (434), 46 \f I 
J 4Sfi 34 M L T 21S 36 Cr L J 370, Rajjab Alt v Emf 46 Col 

(jo (63) if an apiwal is dismissed by a High Court Judge under sec 
421 without the api>ellant or bis pleader being given reasonable oppor 
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lunitv of bfing lirarJ In <u| ]>ort of the saiiw the order ts passed without 
jurisdiction and ih** ( ourt bis power to make m order tfnt the ippcil 
should b' rehcird afttr the appaltint or his pleider 1 reisontblc 

rpportunitv of l>»ing h'ird— 'M ^oJi^ v CfOtt** 7 I»oh 1 J loS »6 
Cr L J 1169 \ 1 R 1925 Lab 355 

Under t!>« present section as now anKnOed. the power of the Hi({h 
Court IS as limited as it wis before the amendment ‘ In sicw of the 
cases reported in the Indian l^w Reports, 7 All 67* to Bom 176 (f B ) 
and 14 Ci 1 42 (I B) It »s jroposed to make it clear tint section 
jf’O confers no powtr on the lIlEh Court to alter or review its own 
judgment after it has lieen sijpHsl —Staff* ir»it of Obiects aid treasons 
(igji) Tver stc 561 \ does not confer on the High Court tin. power to 
revi'w Its own juJj,m<nt— Na at ^fohd x tiara Stngh j6 P I R 61O 
2” Cr L. J *3 ^aJij V Efii^ 7 I ah I J 108 26 Cr L J 1160 
As toon as the judgment is signed, it becomes final and the Court 
IS funetiis ofprto T 1 e m»re fact that there has been no format order 
1 sued by the High (ourt or conunun cated to the Lower Court in pur 
suance of the judgment does not enable the High Court to review its 
judgment A jglgm»nt nio'i be taken to mean and refer to tht judicial 
act of the Court in fnall) disposing of the cisc and must ll ereforc in 
dicate only the order of the Court when it 1$ read out and signci by 
the Judge and cannot b meant to refer to the formal order 01 the judg 
ment subsequently drawn up and issued merely as a clerical act by the 
ministerial officers of the Court—/" rc Irimwgo 50 M L J 51 27 Cr 

1 J 184 \ t R 1920 ^fad 420 

The High Court like the l-ower Courtv can review its judgneiu 
before it is signed— 38 Cat 828 /ttb/i»fi v Dasi Uoiii 7 C W N vit 
Tlte MUhabaJ High Court can review its judgment after it is signed but 
before it is sealed b'S.'iuse the judgment of that High Court iv not com 
I He until It is sealed and till then it may be olttred by the Judge con 
cerned— 21 All 177 38 All 134 27 \U 92 

370 Instuntl of recording: a judgment in manner here 
inbefore provided, a Presidenuv Mag-is 
d ^ment°^^ Msglsfrate’s jrajp record the follow ing 

^ * particuhrs — 

( t) tht strial number of the ense , 

(fc) the date of the commission of tht offence^ 

(c) tht nime of the complammt (if any), 

(ti) the name of the accused person, tnd (except in 
the CISC of nn Luropean British subject) his 
parentape nnd residence, 

(c) the offence complamd of or proved 
(0 the plea of the accused and ' 
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(g-) the final order, 

(li) the d ite of sucli order, and 
(i) in all cases tn which the Magistr.ate inflicts im- 
prisonment, or fine exceeding two hundred 
rupees, or both, a brief statement of the reasons 
fdr the comiction 

105G Scope of section t — ^This section tioes not ipply to procLti! 
mgs under sections 2 (i) and 3 of tli'* Workman s Breach of Contract 
\ct (\ni of 1835) Those proccedingN are not Criminal proccfdiiigs 
nnd no offence cin be said to ha\e been committed under those sections 
A Presidency Magistrate is not therefore bound to frame a record in such 
proceedings m accordance with the provisions of this Section — 27 Cni 13* 
1057 ClauBe (i>— reasons for conviction The meaning of this 

clause is that where the offence is suflitiently grave to involve a fioc of 

Rs joo or imprisonment as the subslanli e sentence, the Magistrate i» 
bound to record his reasons (46 Mad 253) so as to enable the party to 

bring the matter up to the High Court, but in petty cases, which can be 

met by a fine of few rupees, the decision of the 'Jogistrate may be riVorded 
shortly — 14 Col 174 This section requires tint m cases in wlnvh the 
accused is sentenced to imprisonment, a PresiJenpy Magistrate shill re- 

cord of brief statement of the reasons for the convivtion It is not sufficient 
for him to record that the offence is proved, for that may be necessarily 
implied from the fact that he has convicted the accused The law requires 
something further as the re (sons for the coiiMclion— a? Cal 461 So 
also, a mere statement to the effect * I believe the evidence for the pro- 
secution and the evidence of the compHmint and ] convict the accused 
IS not 1 statement of reasons — Emp v Shankar 17 Bom L R S90 

The Magistntc should state his reasons in such a manner as to enabV 
ihe High Court to judge of the sufficiency of the milerials before the 
Magistrate to support the conviction — 13 Cil 2~2 ji Cal 983, 8 C W 
N 587 Where there was not on th*- record my summary of the evi- 
dcnct nor such a statement of facts ind reasons for conviction as would 
enable the High Court to say whether the inaienaU were sufficient fo sup- 
port the conviction, it was held that thi* conviction should be •=ct asid^“ 

8 C \\ N 587 13 C il 272, 31 Cal 983 Even, in a non appealable case, 

the Presidency Magivirate should state Im reasons so as to cnabl'’ the 
High Court in revision to judge the suHKieocy of materials before the 
'liigistrate to support the conviction — 13 Cal 272 \ Presid ncy Magistrate 

(is also an Honorary Presidency Magistrate) who tries and convicts an 
it\used in a summary trial is bound to give reasons for the conviction— 
fii re \ aradaraiuUi 31 MET, 400 In re Tfiiirmon 20 L W 33® 

25 C L J 10S4 But the omission to record the reasons in a suniraar) 
trial IS a mere irregularity, and the High Court will not interffe m 
revision if the accused has not been prejudiced — In re Thnnnan (Supra) 
The imprisonment referred to in this clause i' substanti e imprisonment 
\ sentence of imprisonment in default of payment of fine is not a sen 
t*nc» of imprisonment within the meaning of this clause — 14 Cal 174 
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If ih>* MiBistntc omiis lo mord the rc'i>on» ih** (I'f'ct i« n • 

bj •ieciion 441 whch permits n President} Migi trate to »u!mit « h i‘e 
record (when c-ilW for under section 4 j 5> a stitement t/itinj; f^r*! i 
grounds of hi» lecis on Section 441 doe> not abrogate ierr-» c' 

section 3-0 but it niereli allows the I rrsidenc) Mag strain to » -» .» 
ment the reasons which I aac been alrealy recorded unl*r s'ciie^j y^-. 
In te Dcr-'ish lliissati 4(1 Mad *^3 But if the si icmtnt ml m itt 1 i.r/J>r 
section 441 discloses sunicient grounds for the den ,on the fefert m t^A 
record ng reasons under sec 3“o may he excuse I unJer sect on ^y jf ^ 
sub tantial failure of just ce has occurrrl — Ihil 

371 (i) On the 'ipplic'ttion of tht tccus 

judgment or when I 
Copy of judgment, etc, tr'inslation in his n\ 
to be gtren to accused on , 

appJicItion pncticable, or m the 

Court, sinll 1)0 gutn 
dela\ Such copa bhnll in nn\ ctsc other 1 
case, be gnen free of cost 

(2) In trials b\ jur) in *» Court of Sessir 
heads of the charge to the jury shall on the 
accused, be given to him without dchj mil fr 
{3) ^\ hen the accused is semencctl to de 

Cu. o( tet.on sent !“%'• “c'' 'hi 

tenced to d'Sth him of the period wit 

wishes to appeal his appeal shcMld be preferr 
The application for copy of judment ncet not 
Ratanlal 364 

372 The original judgment shall be Ij 
JoJsment wi-n to ts “"I »' proceedings, 

translatid Original is recorded 

language from that of the Court and the acc 
a translation thereof into the language of th 
added to such record 

373 In cases tried by the Court of Si 
Court of Session to send S"hall forward a copy t 

copy of finding and sen« <ientcnce (if any) to th 
tence to District Magis- ' /' ‘‘‘ 

trate within the local 

jurisdiction the trial was 



CHAPTER XXVII 

Or THF Submission of Scntesces for Confirmatiov 


374 When the Court of Session passes sentence of 


Sentence of death to be 
submitted bj Court of 
Session 


death, the proceeding's shnll be sub 
mitted to the High CcAirt and the 
sentence shall not be executed unless 


It IS confirmed by the High Court 


When Ilie record of a case in which i sentence of dealh has been 
passed is submitted to the High Court under section 374, all the Police 
Dianes connected with the case should be simultaneously forwarded— 
Cnl C J? & C O p 39 

375 (i) If Mhen such proceedings nre submitted the 

High Court thinks that a further m 
be made mto, or 
additional endence to be additional CMdence taken upon, any 
point bearing upon the guilt or mno 
cence of the con\icted person, it may make such inquiry or 
take such evidence itself, or direct it to be made or taken bj 
the Court of Session 

( 2 ) Such inquiry shall not be made nor shall such e'l 
dence be taken in the presence of jurors or assessors, and, un 
less the High Court otheiavise directs, the presence of the 
convicted person may be dispensed with when the same is 
made or taken 

( 3 ) When the inquiry and the evidence (if any) are not 
made and taken by the High Court, the result of such inquiry 
and the evidence shall be certified to such Court 


1058 Under this section ihe High Court can take addit onsl evi 
dence itself In 25 Bom 168, ibe High Court admitted in evidence a con 
fession rejected by the Sessions Judge In 1911 P W R 16 the High 
Court (then Chief Court) idmltled further evidence and inspected the 
building where the olTence was alleged to ha^e been committed 

The High Court when recording further evidence under this section 
can dispense with the presence of the accused, espaially where the add' 
tional evidence is recorded by itself— 44 Mad 523 

The High Court acting under this section is not entitled with a view 
to make its op nion still more conclusive with reference to the discrepan 
cips in the testimony of the witnesses on which the Trial Judge ha* 
petly dwelt, to lest that testimony slill further by reading the earl er 
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statement* of those witnesses made to the police and enierel in the po 
diary m other words to treat as eaidencc wl at cnuH be used at 
events onlv for th^ purpose of discrediting those witnesses — 44 ( 
Sr6 (P C ) 


376 In an\ case submitted under Section 374 , whetl 


Pow»r of High Court to 
coRfirm seat'nce or atioul 
conviction 


tried avith the aid of assessors or 
jura, the High Court — 


(a) maa confirm the sentence, or pass any other si 
tence warranted by law, or 
(h) may annul the conaiction, and convict the accu' 
of any offence of avhtch the Sessions Court mi{ 
have convicted him, or order a new trial on 1 
same or an amended charge or 
(c) may acquit the accused person 
Proaided that no order of confirmation shall be made un 
this section untfl the period allowed for preferring an app 
has expired, or if an appeal is presented within such peril 
until such appeal is disposed of 

1059 Power of Eigh Court —Though a High Court has po 
to substitute Its own finding for the unanimous verdict of the jury 1 
Inal for murdsr whm the sentence comes on for confrraation bel 
the Hij<h Court still as a matter of practice the H gh Court will 
generally allow the verdict 10 be attacked arbitraril> It is necessary t 
the convict must show puma faot that the verdet iv unvupported by 
dence The High Court will not permit the same latitude in the 
ticism of the evidence before the jury that It allows in an ordinary apj 
from a trial with assessors — Cul v Emp 15 S I R 103 (F B ) 
the High Court will undoubtedly interfere with the verdict if it is pervi 
or it evidence has been improperly admitted or eacludcd or if there 
a misdirection by the Judge — Ibid 

High Court may go iita fails and law —When a case i» subni 
under section 374 the whole case is reopened before the High Co 
and the High Court s bound to go into the facts as well as the 1 
although the conviction is by the verdict of Ihe jury — 19 W R 57 
C W V 49 Fmp V Paji 17 Bom L R lo-a and the High Cou 
power under this section is not limned as in appeal— 2 C W N 
In a case referred to the Hi^ Court under sect on 374 for confirma 
of a death sentence It is the practice of the High Court to be satis 
on the facts of the case as well as the law that the conviction is m 
before it proceeds to confirm the sentence— Ratanlal 710 Though 
jury have unanimously convicted an accused for murder iC is ihe dutj 
the High Court on a reference under sec 3-4 to be satisfied that 
fniing of fact is supported b> the evidence on ihe record— Irjhrd Ifi 
Fpip 30 C W N ifi*^ 



928 


THE CODE OF CRDITfAI. PROCEDURE [CH, WVII 


^^^lere tlic H Court heirs the ippeil of i co accused not sentenced 

to death along with i refermcc under section 174 in respect of a person 

sentenced to dcnth it wis litld under the old hw thit it wis not open to 
the High Court to go into the facts in the ippeil— 2 C 40 and 

the heiring of the appeil wi» limited i* laid down in sections 418 anl 

4^3 (2) to points of I1W onij— /bid See 1I0 ii B I R 14 But now 
see the new sul>.s'‘clion ( ) of scttion 418 

OiiCJtioii of jurisdiction — In determining whether the sentence 
should he confrnud the High Court may also considtr whether the con 
MCtion W1S b) 1 Court of competent jurisdiction — ’ \ 1 I 218 

lOSO CoOHDUtatlOn of sentence — ^\hcrc the condition of the 
coniict W1S such that tf he were ordered to be hinged, decipitition would 
ensue (owing to in ipcrture in the nccl eommuniciiing with the lirjns) 
the High ( Qurt commuted th sentence of death into one of tnnsporti 
tion for life — 2 C I R 15 In 17 0 W N i2ij there being a differ 
cnce of opinion among the Judges who heard the reference the ease had 
to be rcferrel to a third Judge (sec 3,8) and there was a delay of si' 
months in the High Court before the final decision was irrived at The 
third Judge upheld the comiction for murder but commuted the sentence 
of death into one of irins|)orti(ion on the ground that the capital sen 
tence hid bein hung oi<r ihe heid'> of the accused for sia months owing 
to the delay in the High Court 

Con iclioii for <iin oilier o^fnee — ^Where the accused was tried 
before the Sessions Judge (or murder and conrealmenc of murder« and 
was conMltod of murder but no fndmg was given on the minor chargCi 
the High Court m acquitting the accused of the charge of murder» eouM 
convict hm of the minor charge where there was evidence to support 
it, inspite of the omission of the Ses«ions Judge to give any finding m 
respect of this minor vharge — 1913 T R 8 The Bombay High Court 
holds that m a reference und'*r this section the High Court cannot alter 
a conviction for murder into one for culpable homicide not amounting 
to murder, unle«s there is a petition of appeal along w ith the reference 
If no apiieal is preferred the only course is to order a retrial for the 
other offence— I Bom 639 But theVc is nothing in this sevtion to warrant 

1061 Retrial — \\hcre ibe evidence taken before the Court of 
Sestton iiJS incowp)eie, ifui further csidtwe nas necessary before judg 
nvent cov.i'd be jiroperly prooounceil upon the accused the High Court 
ordered a retrial— C \\ N 01 t\here the atcused was undefended 
in the Sessions Court, the High Court ordered a retrial on the same 
charge after proper arring»meni bring made for his defence — 19 C t' 

N 556 Sec al o i Bom 639 above 

377 In everv ca^ic so submitted, the confirmation of the 
Con(i™.l.oa or new 

sentence to be signed by order passed by the Hi(jh Court, shalli 
twojutfges. avhen such Court consists of two or 
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more Judges, be mnde, passed and signed by at least two of 
them 

378 When any such case js heard before a Bench of 
Procedure n case ol ="<1 Judges are equally 

difierence of opiTi.n dnided in opinion, the case, with their 

opinions thereon, shall be Hid before another Judge, and such 
Judge, after such hearing as he thinks fit, shall deliver his 
opinion, and the judgment or order shall follow such opinion 


When a case 1 > referred lo a third Jud(*e, lie must give his own in* 
dependent opinion, and should not nLce>sarily decide the case according 
to the opinion of the Judge who was in favour of the acquittal — 1887 
AWN IJ5 


379 In cases submitted by the Court of Session to the 
High Court for the confirmation of a 
Psoetdwti vw sentence of ptopei offtcet of 

the High Court shall, without delay, 
after the order of confirmation or other 
order has been made by the High Court, send a copy of the 
orWer under the seal of the High Court, and attested with his 
official signature, to the Cc^art of Session 


880 here proceedings are subniited to a Magistrate 

^ , of the first chss or a Sub divisional 

Procedure In cases , . . ^ - 

submitted by Magistrate Magistrate as provided by Section 562, 
under*™^5^*^"^ Magistrate may thereupon pass 

such sentence or make such order as 
he might have passed or made if the case had originally been 
heard by him, and, if he thinks further inquiry or additional evi- 
dence on any point to be necessary, he may miUe such inquiry 
or take such evidence himself or direct such inquiry or evi* 
dence to be made or taken 


1062 'Hie Magistrate to whom a case is submitted under section 
s 6 r, must pis» such sentence ind mile such order as he thinks fit If 
however, on n perusil of ihc cvilence he comes to the conclusion that the 
conviction should not hnw tal en place he kan acquit the accused under 
fne powers vcrivd tti Vnrti -OTiAer iftn* vtxrttm — Wv TVn •» Mi Km, 1915 W 
B R 1st Qr 55 

The Magistrate to whom the case is referred cannot send the case 
back to the inferior Magistrvie Where a second class Magistrate, find- 
ing the accused guilty of an offence under section 3*5 I P C , sub 
milled the case to the Dislrnt Magistrate for an order section 561, but 
the OivirKt Magistrate sent the case back to the and class Magistrate 
pointing out that sec s6i [before its present amendment] was inapp’ 

Ce 59 
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(as the offence "is beyond its scope) ii «as held that the District Magis 
trite s order sending back the case tv is illegal, because, under this sec 
tion, he could pass such sentence or order as he might have passed if the 
Case hid onginilly come to him and he could not have sent it to the 
second class Magistrate for the purpose of sentence if he had originally 
heard it — 4 L B R 150 

Appeal — See sections 407 ind 408 as now amended 


CHAPTER XWTII 


Of Execution 


381 When a sentence of deith pissed bj a Court of 
EmcuKon of oidot Session is submitted tp the High 
passed under S. 376 Court for confirmation, such Court of 

Session shill, on recetvmg the order of confirmation or other 
order of the High Court thereon, ciuse such order to be car» 
ned into effect by issuing a warnnt or nking such other steps 
as miy be necessiry 


The due named by the Sessions Court in its warrant for the eieeu 
tion of 1 senuncc of death, shall not be kss than fourteen or more than 
twenty-one days from tlic date of the issue of such warrant ’ — Cal G f? 


S. C O pige 39 

382 If a womin sentenced to deith is found to be preg 

_ . ^ , nint, the High Court shill order the 

Postponement of capi , 

tal sentence on pregnant execution of the sentence to be post- 
poned, and may, if it thinks fit, 
Qommute the sentence to tnnsportition for life 


1063 The fact that the accused 1$ a pregnant woman is not a suffi 
cient ground for tommuttlion of sentence— 15 M R 66 in such a case, 
execution will be deferred until delivery is provided by this section 
The High Court is the only tribunal in which the law has vested the 
power of posipcoing the execution of a sentence of death passed on a 
woman found to be pregnant — 2 Weir 441 

The pregnancy of the woman shoull be certified by a civil surgeon 
— Bombay Ga ette 1879 page 471 


383 Where the accused is sentenced to tnnsportition 
or imprisonment in cases other than 
Execution of sentences those provided for by Section 181 , the 
of transportation or Im- r. ^ ' *^.11 

prUonment In other cases. t,ourt passing the sentence shall 
forthwith forward i warrant to the jail 
in which he is, or is to be confined, and, unless the accused 
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IS already confined in such jail, shall forward him to such jail, 
with the warrant 

1064 5 «ii(fncc 'j-hcii to commence — \ sentence of imprisonment 

ought to commence from the time the sentence is pnssed \ sentence of 

imprisonment to take effect it a future date is bad in Itw A Magistrate 
has no power to postpone the execution of the sentence at the request of 
the accused — 12 W R 47 Where n Magistrate passes a senteni.e of 

imprisonment on nn iccused and admits him to bill 10 order that he may 

have the means of appealing held tint the 'idmission to bail does not make 
the sentence one to commence at n future date md does not therefore 
make it illegil — /ii re Okhoy Kumar 7 ( I R 193 la W R 47 
When a Judge convicts the accused he must pass senienie on him at 
once, he has no power to adjourn the passing of sentence for an indefinite 
period — 14 Bom L R 144 

The commencement of the sentence cannot also be ante dated A sen- 
tence of imprisonment for the time already passed in the lotlc up fs illegal f 
but a sentence of imprisonment until the rising of the Court is good and 
legal — 1907 P W R 9 

When a prisoner has been committed to jiil Under two separate 
Vrarrants, the sentence in the one to take effect from the expiry of the 
sentence in the other the dale of such second sentence shall m the 
event of the first sentence being remilicd on apjieil be presumed to take 
effeet from the dite on which ht "is committed to joil under the first 
or original S'nteiice— Otf C li O page 40 

I! here to be imprisoned —When i case i» eubmitlrd to the High 
Court under section 307 -ind thi High Court pisses 1 centtnec it does 
«o as 1 Court of Keference and not m il e exercise of its ordinary 
origiml jurisdieuon an! therefore it has power on vonviction ind 
sentence to send the accused to jiil outside the Presidency Town * The 
High Court IS required to send the iccu^ed 10 thit jiil m which he would 
have been confined by the Court submitting the case — 29 Cil 286 

It IS illegal for i Magistrate to direct the accused to be imprisoned 
in a Police loch up \ jail is a prison within the meaning of the Prisons 
Act and the Prisoners \ct but it does*not include a police lock up — 

K £ V Po Thvn 7 I B U 62 

It is illegal to confine a person in n jail other thin that mentioned m 
the warrant — ii Ca) 427 (cued under section 384) 

CaUulalioii of period of tinprisonmetii — In calculating sentences of 
imprisonment the day on which the sentence is passed and the day of 
release ought to bo inr-ludeil and considered as days of imprisonment, for 
example, a man sentenced 00 the ist January to one month’s imprison 
ment should be rehased on the 31SI January and not on the ist Febru 
ary— l/fld C O No 2411 dated 22-11 8i 

384 Every warrant for the execution of a sentence of 
Direction of warrant ‘mp^xonment shall be directed to the 
jor execution officer in charge of the jail, or other j* 

phee tn which the prisoner ts, or is to be, confined. 
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the levying of the fine imposed on the prisoner till the period of appeal 
sliall have expired or until the orders of the Appellate Court are received 
on ippeal preferred by the occospd Nor can the Appellate Court order the 
original Court to abstain from levying the fine fill the disposal of appeal 
1 — j W R (Cr let) ij As to the period of lunitation within which 
jfine mav be recoveredt see section yo I P C 

II ho can levy fine —The term Court’ is not restricted to ih" 

particular individual who held office The successor m office of a Judge 
or Magistrate may levy a fine imposed by his predecessor— 9 R 50 

1068 ClAUSe (o ) — Distress and sale — It is livvful for the Magis 
trate to issue his v\ trrant for the levy of fine fay distress and sale of the 
goods of the offender and at the same time to order his imprisonment 
for nonpayment of fine It is not oecess iry to postpone imprisonment 

till the distress and sale of goods have failed to re lise the fine, and the 
imprisonment should not fae allowed to slop the process for the levy of 
fine so as to give the offender time to remove his goods beyond the reach 
of the law — 17 W R 7 

Th 8 clause allows the distress and sale of moveable property of the 
offender Rut growing crops arc not moveable property for the purposes 
of this clause— 3 Wcir 444 Rights and interests or shares in the joint 
moveable proiwrty of a joint Hindu family, of which the accused is a 
member, cannot be sold viitder this clause— 4 Weir 443, E > Sila 

Nath 20 Cal 478, Ihra Lai v Crourn 1915 P L R a8 If the accused 

IS a member of an Aryasani ina family the distress and sale of his move 
able property in execution of a warrant under this clause is illegal — 
3 Weir 443 Cut according to the Bombay Ijjgh Court, the word* 
“belonging to the offender do not mean belonging rxefiutrely to the 
offender and therefore the share of the accused m the moveable property 
of the joint Hindu family of which the accused is a member can be 
attached — iht liiigoppa v iiurliiigaia. 41) Bom 906 37 Rom L K 1361 

Moveabk property (momy) belonging to the accused s brother and deposited 
In Court by the aevused s brotlitr as security for ihc appearance of the 
accused w a criiniml trial ctnnol be 5<i3ed, <» i/ie money does not belong 
to the accused I ven the fact that the accused and his brother arc 
members of a joint Hindu family mil not enable the Court 10 seize the 
moniy— 19 \ I J 88; Mmi >blc jwxjperiy of the offender in a Native 
State cannot be siizid, only iht projierty remaining m British India can 
be seiztd nd sold — 3 Weir 444 

1069 Clause (M — Uh old law provided for the ilistress and sale of 
•>10 riWc jiroiTly only 1. »»i£i~..if fe imijitny could noi be attached and 
»old fur Hit rtioviry of fin.*— zz Cr I J 39J (Lih) 5 B H C R bj . 
20 La| 47s tiaust (b) now ullows ultAchnient and sale of immoveable 
properties also 

1070 Proviso;— of fine after imprisonment —It w^s held 
under the old vtetion that nn offender who had undergone the full term of 
impruonmcnt to which he was sentenced in default of payment of fine wb>. 
still Inbl to h ivt Ihc mcuiit levied by distress in 1 sale of any moveable 
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propcftj belonging to hitn — 3 W R 61, because tbe imprisonment which 
the Court imposed in deluult of payment was intended as a punishment for 
non pajm»nt and not as a satisfaction and distharge of the amount due — 
Ratanlal 91 But the Court had a discretion in the matter whether fine 
should be reemered alter the accused had undergone imprisonment for 
non payment If it appeared that the fine was not paid for want of 
means or that its realisation would be ruinous to the offender or his fimi 
1y, It ^\^s not desirable ‘hat further steps should be taken for the levy o[ 
fine, but if there was renson to believe that the offender had means to 
pay but would not pay and would prefer to undergo imprisonment the 
law was strictly enforced md steps were tiken for the realization of the 
fine within the period allowed by law — See Punjab Ctre, Chapter LI, 
P 264 

The proviso m the present section now lays down that if the offender 
his undergone the tufiofe term of the imprisonment awarded in default 
of fine, the Court shall not issue a warrant for levy of the fine “The 
new prov ISO directs that after the imprisonment awarded m default of 
payment of fine has been served no further steps should be taken lor 
the recovery of the fine unless the Court for spectil reasons to be recorded 
considers >t neces'iary The infliction of n double punishment is ordinarily 
uncalled lor, and by the issue of warrants for the recovery of fines when 
there is no real reason why they should be recovered, the time of the 
police IS frequently W4»ted Convicted persons also are thus harassed for 
long periois after they have espiaied their offences by undergoing im* 
prisonnient — Slatement 0/ Ob/ecis and Reasons (igai) 

Unless for special reasons to Jo so — ^These words at the 

end of the proviso are tniendcd for the case of 1 contumacious person who 
may evade the fine and suffer imprisontnent, and yet having the means to 
pay the fine not p ly the fine In such 1 ca^c the serving of the period 
of imprivoniiifnl provided m tbriuU of p lyinent of fnc should not absolve 
the pmon from piymg ihc fini See Lgulaliae Izsinibly Debofes 8th 
1 thru iry 19Z3 page 2061 

1071 SUb'SectlOQ (z)— till IIS of third parties —By this sub 
section, power is given to the Local Oovemnient w mil^e rules regarding 

the execution of warrants ind the determination of claims statement oj 

Objects and Reasons (i 9 > 4 ) 

Under the old law, when a claim was preferred by a third party to 
the ownership of llic property distrained, the Magistrate was not required 
by law to try my auirh claim, because this section did not contain any 
provision for the trial of cloimi, which might be preferred to ihe property 
distrained under this section — O h v Casper Cal 935, 1915 P L R 
*8 What the Magistrate had to do in such a case was to postpone the 
sale of the property and to allow the claimant an opportunity of esta 
blishing his title in a Court having jurisdiction to determine civil rights— 
H Weir 44 S ’•''hen 1 ctavm prefetted, the Court was to direct post- 

poncment of the sale of the propeny lor such lime as might be 
to enable the tlaimant to establish his right (by a civil suit) E 
property wjs of such a nature that un immediate sale would 
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benefit of the owner, the property could be sold and the sale proceeds 
held over—Ratanlal 976, Q E v Kandappa, 20 Mad SS, Q E v 
Gasper 22 Cal 935 

Under the present laxv, the Magistrate is empowered to determine 
summarily the claims of third parties This view was also taken m a 
Burma case — i Bur S R J32 

1072 Sub-sectlOn (3) *“ would add a clause after subsection 
(2) to enable a fine to be realised through the Collector as if the order was 
a detree of *» Civil Court We enfl sec no reason why a property-owner 
who may be able to conceal his moveables should not be forced to pay a 
fine which has been inflicted upon him by a Criminal Court, just as much, 
and by the same process, as 1 civil debt It seems to be retognised that 
the liability is so enforceable by section 70, Indian Penal Code, and the 
decision m Emp \ Sxtanath il/i/ro 1 L R 20 Cal 478, and we think 
that this should be made clear by ihe section under consideration The 
proper person to effect such renlisation is, we think, the Collector of the 
district who mil be treated as the decree holder — Report oj the Select 
CommttUg of tgi 6 

The Joint Commiffee of iqzs approving of this amendment has 
rcmarl cd “We recognise that the procedure prescribed may in some 
cases involve considenblc delay, and we attempted to find some more 
summary method of proceeding against immoveable property on the hneJ 
of those laws which enable moneys due to the Crown to be recovered as 
‘irrcnrs of hud revenue We have, however, found ourselves unable to 
devise any procedure which will not be open to most of the objections 
put forwntd agiinsc the present clause ’ 

1073 Eevision The order of a Magistrate for sile of properties 
under this section la not n judicial proceeding and li not the proper sub- 
ject of crimiml revision, the claim-int whose property is wrongly sold 
under this section may proceed by way of civil suit (either ngainst the 
piirelnser or ngninst the Secretary of Stue)— 1898 AWN 173, 20 
^I^d SS, 1915 P L R 28 


Effect of such wara.t 


387. varranl issued under Section 386 subsection (i) 
clause (o) by any Court may be execu- 
ted Avfthtn the lcx:al limits of the 
jurisdiction of sucli Court, and it shall authorize the attachment 
and sale of any >uch property without suoh limits, when endors- 
ed b) the District Magistrate or Chief Presidency Magistrate 
within the local limits of whose jurisdiction such property 
IS found 


Change: — Ihe H'llnised words have been substituted for the words 
■«ucli w-irrnni’ (occurring m the old section) by sec J03 of the Cr P C 
Amendnirnl \ci \\ HI of 192J The amendment is merely verbal, nnJ 
conkvqucntia] upon tbe oanniimeut of see jSfi 
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The wor 


afMf?iritcrii has been substituted for the word distress in 
well as in section 386, as the term is more appropriate 


388 When an offender 
Suspsnsion scnlenced 

of execution to fine only and to 
of »*nterce _ 
of imprison- imprisonment in 
ment default of payment 

of the fine, and the Court issues 
a arrant under S 386, it may 
suspend the e\ecution of the 
sentence of imprisonment and 
may release the offender on 
his executing a bond, ^\lth or 
^Mthout sureties, as the Court 
thinks fit, conditioned for his 


388 (i) When an offen- 

Suspension has been sen- 

of execution tenced to fine only 
of sentence j . - 

of imprison- imprison- 

ment m default of 
payment of the fine and the 
fine IS not paid forthuith, the 
Court may — 

(a) order that the fine shall 
be payable either m full on or 
before a date not more than 
thirty days from the date of 
the order, or in iuo or three 
appearance before such Court instalments, of which the first 
on the day appointed for the shall be payable on or before 


return to such vtarrant, such 
day not being more than 


a date not more than thirty 
days from the date of the order 


fifteen dajs from the time of ond the other or others af an 
executing the bond, and m the intenal or at intervals, as the 
event of the fine not having case may be, of not more than 
been realized the Court may thirty days, and 


direct the sentence of imprison 
ment to be earned into execu- 
tion at once 


(b) suspend the execution of 
the sentence of imprisonment 
and release the offender, on 
the execution by the offender 
of a bond u ith or without 
sureties as the Court thinks fit, 
conditioned for his appearance 
before the Court on the date or 
dates on or before which pay- 
ment of the fine or the mstal- 
mciits thereof as the case may 
be, IS to be iMfltfc, and, tf the 
amount of the fine or of any 
instalment, as the case may be, 
IS «of realised on or before th 
latest date on which it is 
able under the order, the 
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(2) In any case in which an 
order for the payment of money 
has been made, on non-reco\ery 
of which imprisonment may be 
awarded, and the money is not 
paid forthwith, the Court may 
require the person ordered to 
make such payment to enter 
into a bond ns prescribed in sab- 
sec. (i), and, in default of his 
po doing, may |at once pass 
sentence of imprisonment as if 
the money had not been re- 
covered. 


may direct the sentence of im- 
prisonment to be carried into 
execution at once 
(2) The prottstotis of sub- 
section (1) shall be applicable 
also in any case in u/iic/t an 
order for the piiyntcnt of money 
has bicii made, on non-reco- 
icry of uhich imprisonment 
may be a-iarded, and the 
ntoiiev ts not paid forth-xdh, 
and if the person against 
uhom the order has been made, 
on being required to enter mio 
a bond such as is referred to 
in that sub-scciion, fails to do 
so. the Court may at once pass 
sentence of imprisonment 


Gbaoge 'This sceuon has been rcilrafied by the Criminal Procc 
dure Code Second Amendment \cl X\\\H of 1923 This amendment 
has been made on the recommendtiion ot tht Indnn Joil» Committee 
See Ga.tUee of India 1923 Part p 242 


Sub-sectlOD (0 —Subsection (1) u in .pplicnblc where no alicrnime 
scntenct of imprisonment (for nonp.<}mm of fine) Ins been pissed 
Where 1 Manisirdle sinlencts m offendir to t fine, but oiniK to pus a 
scnttnci. of impri'Oiimenl m ilcfauli of payment of ihc fine, he his no 
power to bind oscr the accused in Ins own rw>^ni^ani,c to appceir (under 
clause b) — 2 tVcir 445 


389 Every warrant for the tlxecution of any sentence 
Wh. ma, 11SU1 war b) the Judge or 

Magistrate who passed the sentence, or 
by his successor m office 

See 9 W K 50 cited under ate jSO 


390 When the accused is sentenced to whipping only, 
ExecLtlon of sentence «ientencc shall subject to the pro- 

of whipping only. itsions of Section 391 be cxeOated at 

such place and time as the Court may direct 

The italicis-d words hase betn adJed by Sec 21 of the Criminal Law 
Amendm-nt Act XIl of 1923 ^ 
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1074 the nccu'cd is senienced to \ihipping only, ihe sentence 

cannot be defi.rr<<I it must be tamed out as soon as practicable This 
section authoriies the Court to the time and place for its execution 
but not to postpone it— Ratanlal noh 26 Mid 465 An order that an 
accused person shall not be whipped until after the expiry of the sentence 
of iraprisonincnt passed in another trial is illegal The sentence should 
be carried out as soon as practicable — I R R (looo — 1902) 53 The 
sentente cannot be postponed pending an mtrndod appeal — 26 Mad 465 
But th'sse cases should now be read subject 10 cliuse (al of sec 391 which 
allows postponement of whijiping if the iccusod furnishes bail 


For general rul"s as to whipping 

391 (i) \Micn the accused 
Esecutianof is sentenced to 
sentence of . , 

whppirg, m "I'lPPiiB m ad- 
addition to dition to impn 
irTe^nV.*'*”' sonment m a case 
t\hich IS subject to appeal, the 
shipping «hall not be inflicted 
until fifteen days from the date 
of tilt sentence, or if an appeal 
IS made \Mthin that time, until 
the sentence is confirmed by the 
Appellate Court, but the whip- 
ping shall be inflicted as soon 
as practicable after the expiry 
of the fifteen days or in case 
of an appeal, is soon as prac- 
ticablt- after tht receipt of the 
order of the Appellate Court 
confirming the sentence 


!,i.c notes under sec 32 

391 (i) When the accused 
(a) IS sentenced to whipping 
only and furnishes bail to the 
satisfaction of the Court for 
Ins appearance at such tune 
and place as the Court may 
direct, or 

(h) IS sentenced to whipping 
in addition to imprisonment, 
the whipping shall not be 
inflicted until fifteen days from 
the date of the sentence, or if 
an appeal is made within that 
time, until the sentence is con 
firmed by the Appellate Court, 
but the whipping shall be m- 
flicted Is soon is practicable 
after the expiry of the fifteen 
days, or m case of an appeal, 
ai soon as practicable after the 
receipt of the order of the 
Appellate Court confirming the 
sentence 


(2) Ihc whipping slfill be mfliclctl m the jiresence of 
the officci in charge of the jail, unless the Judge or Magistrate 
orders it to be inflicted m his own presence 

{3) No accused person shall be sentenced to whipping 
m addition to imprisonment, when the term of imprisonment 
to which be is sentenced is less than three months. 

1075 Thia siLiiuu lia> Utn am mltd by ms. .. of the Criminal Law 
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\mcndmenl Act, Xll of tgsj 'Tlie old section contemplated only those 
cases where the accused was sentenced to whipping as well as to imprison 
ment, if the accused w-as sentenced to whipping only, this section did not 
apply, and the sntence of whipping could not be postponed — 2 l\eir 446 
But the newly added clause (o) now provides for such cases 

Postponement of vihipptng till after imprisonment —Where a person 
has been sentenced to whipping as well as to imprisonment, the whipping 
may be postponed as provided by this section, until 15 days from the 

date of sentence or until confirmation of the sentence on appeal but it is 

illegal to postpone the sentence of whipping till after the term of im 
prisonment has capired — 6 M H C R App 38 7 M II C R App 29, 
4 Bom L R 436 Ratanlal 803 i88t A W N 138, 4 Bom L R 
929 ^\herc a Magistrate ordered that the prisoner be brought before 

him at the expiration of the sentence of imprisonment, and that th* 

sentence of whipping should then be carried out, the High Court cancelled 
the sentence oT whipping as having become inoperative and incapable of 
being earned out by lapse of time — 20 W R 72 

li soon as praeUfablc — ^Thc whipping must be carried into effect 
as soon as practicable ajter the expiry of the time specified in this sec 
tion If through accident, or neglect or wilful breach of duty of the 
officer the sentence of whipping was not earned into execution, the prisoner 
IS not thereby freed from liability to undergo the sentence still remaining 
uncxecuted-~RatanIal 136 

Double senienee of whipping — ^An accused cannot be sentenced to a 
double sentence of whipping when be is convicted of two offences, thus, 
where a person is convicted of offences under sections 454 and 380 I P 
C , It IS illegal to pass a sentence of 15 stripes for each offence— Ratanlal 
95j 

Sub section (3) —When a sentence of imprisonment for less than three 
months is awarded an additional sentence of whipping is illegal — 2 Bom 
L R 54 

392 (t) In the case of a person of or over sixteen jears 
Mode of irfbcting whipping shall be inflicted with 

punishment a light rattan not less than half an inch 

m dnmettr, in such mode, and on such part of the person, 
as the Local Government directs, and, in the case of a person 
under sixteen years of age, jt shall be inflicted in such mode, 
and on such part of the person, and with such instrument, 
IS the Locil Government directs 

(2) In no case slnll sucli punishment exceed thirty 
Limit of number of stripes, and, in the case of a person 
under sixteen years of age, it shall not 

exceed fifteen stripes 

Siieh part of the person* — ^i) fn case of a person of or <n-er sixteen 
years of age in C I , ^I iJras, lUngil and Vssam, the junishmcnt of 
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shipping H inPictf'l on th'" bare buttocks, the offender being tied to a 
inangl“— S“ C P Ca-ftte \otiffcation \o 20 of 41 1^99, Fort St 
George Cti*effe, Part I, p 124S, Tlilbinr 148, Jiiarn Ca-elle, 

iSw, Part II, p 384 In Burma the punishment is inflicted on the 
breech — Parma Go'ettf ifqi. Part I, p 201 In Bombay, if the punish- 
ment IS inflicted m pritate (1 c Tiithin the precincts of the prison), it 
shall be inflicietl on the bare buttocks md sthen inflicted in public (1 e . 
outside the Jail precincts!, across the bare shoulders — Bombay Govt 
Ca ettr jRoj Part I, p 110 Bom C R No 608 of 1897 

(2) In case of a person under sixteen years of afe in Bombay, U 
P, C P, and the Punyb, the nbippin^ u inflicted on the bare buttocks, 
sk ith a light rattan not exceeding half an inch ui diameter, but the 

offender is not tied to a mangle but simply held on it or is held in 
some other ron\enieni war See Com G R No 62*2, dated 16-9-1S08, 

C O No 1290 of 12 j 1898 (L P) CP Gaielte N'oufication No 20 

of 4 1-1899 Pun;ab Ca ette 1899 Part I p 314 In Burma the v hipping 
i> inflicted on the breech — Burma Ga*elte 189S, Part I, p 307 In 
Bengal It may be inflicted on the posteriors or on the hands as the 

Court may direct — Cal C R and C O pag» 62 “ Havng regard 

to the general feeling of the respectable classes of the people as to the 
degrading character of the punishment of ^.hipping the Lieutenant- 

Gosemor has left it to (he discretion of the Coiirt m the case of 

jusenile o*'enders, to inflict the punishment on the hand instead of on 
the buttocks This discretion should b* exercised according (0 the cir- 

cumstances of each case os pge and social position of the offenders and 
the nature of the offence For aery aoung boys of respectable position 
conaicted of offences tvhich do not imply depravity or confirmed dis 
honesty strokes on the hand appear to be the appropriate punishment 
Care ts, honeaer, necessary and should be taken to avoid causing serious 
injury to the hand when whipping is mfltcled on the palm” — Col G R 
C O pages 6j — 64 In C P if th* boy is und»r twelve years of 
age, the whipping may be mfltcied on the hands at the discretion of the 
Magistrate— C P Co-rltc Notification No 20 of 4 1 1899 

Number of stripes — Lnder the provi»oas of ihis section and the next, 
not more than one sentence of whipping and that not exceeding thirty 
stripes, should be awarded at one time — 1^ L B R (Cr P C ) 47 

393 Xo sentence of whippmjr shall be executed by in- 
stalments and none of the folloxv mg^ 

aSpdoJf "dh "Wp- 

ping^, namely — 

(a) females, 

(b) males sentenced to death or to transportation or to 

peml servitude, or to imprisonment for more 
than five years, 

(c) males whom the Court considers to be mr'*’** 

forty-five years of age. 
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1076 Tills section forbids the exicution of the punishment of 
whipping m respect of certnin persons, nnd since the execution is pro- 

hibited, such pfrsons tannot therefore be seiiteticed to whipping, for it is 
futile to pass a sentence which cannot be executed Therefore a person 
who IS sentenced to 7 jears rigorous imprisonment cannot he sentenced 
to whipping in addition because the execution of such punishment is 
prohibited liy vlause (b) of this section — tkbar v Crotuii, 1919 R 3° 
Scdlfiifc of j.hippiiiR cannot he enhanced — The accused was con 
MCted under section 38J I P C and was sentenced to whipping and 

the seniencc was duly executed \n application was afterwards made to 
enhance the sentence on the ground that it was inadequate, it was held 

that the sentence of whipping could not be enhanced by the infliction of 

an additional number of stripes because under this section no sentence 
of whipping Could be executed by instalments— Ratanlal 537 

Clause (b) —A sentence of whipping passed on a person who 1$ already 
under sentence of death etc, is illegal Even if the sentence of whipping 
precedes instead of following the other sentence, the passing of the latter 
sentence renders the inflicting of the punishment of whipping illegal-" 
1 Mad 56 


894 ( 1 ) The punishment of whipping shall not be m* 

, . flicted unless a medical ofRcer, if 

Whipping not to te ^ . . 

Inflicted if eftendef rot in present, certifies, or, if there is not a 
flt state of health medical officer present, unless it nppeirs 

to the Magistrate or officer present, that the offender is in a fit 
state of he lUh to undergo such punishment 


( 2 ) If, cJjring the execution of 1 sentence of uhippinffi a 

_ . medical officer certifies, or U appears 

Star of execution . 

to the Magistrate or officer present 

that the offender is not m a fit state of health to undergo the 
remainder of the sentence, the whipping shall be finally stopped 


1077 ranicular -uieniion should be direcitd lo seclion 394 uhirh 
prohibits the execution of i sentence of whipping when the offender 1* 
not in •» fit stile of heilih to undergo thil punishment, ind all cfTcers 
ire reminded that the Cos eroor General in Council considers that the 
prtciution of having a medical ofBcer present at the time of the infliction 
of the punishment should be observed in every instinces when pncticible 
~Cal fr R «C~ C <3 page 65 


Hefore ihe commencement of whipping, the Medical OfTiccf must 
give 1 crrtirieate whether the offender »« in a fit slate of health lo undergo 
the uboie punishment of whipping TTbrrc i» no provision of law authori 
sing u medical olTcer to give a certlficile ihil the accused is ft to recci'O 
only •» portion of the sentence, such i ccrtifenie cannot be held a* 
gfintej unler sub-scciion (1) — ^31 Mad Such .1 certificate cmnoi be 
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Ireateil one uml r mb section (j), beciuse tint subsection refers to a 
ttrtificaie granted diiniii; the execution of the sentence — Ibtd 

Under sub section (i) the Medical Officer is to give a certificate 
either that the offender is in n fit state of health to undergo the tnkole 
sentence passed on him or that he is not in a fit state of health to undergo 
It at all If he certifies that the accused is fit to undergo a smaller 
number of stripes than that ordered by the Magistrate, the certificate 
cannot be held as one granted under this section, and is invalid, the 
Magistrate cannot in such a case inflict a smaller number of stripes m 
accordance «ith the med cal certifcau and in lieu of the rest of the 
stripes not inflicted he cannot anard imprisonment under section 395 
infra — 31 Mad 8^ 


395 (i) In an\ casie tn which under Section 394, a sen- 
.t p„„,.h- ''h'PP"e: IS 'Vholly or parti- 

ment cannot be inflicted nlh pretented from beingr executed, 
und-r S 394 offender shall be kept In custody 

till the Court which passed the sentence can revise it, and the 
said Court ma>, at its discretion, either remit such sentence, 
or sentence the offender in lieu of whippmp or in lieu of so 
much of the sentence of whipping as was not executed, to im- 
prisonment for any term not exceeding: twelve months or to a 
fine not cveceditig- fne htiuilrej ruf’ces which may be in addition 
to any other p‘jnishment to which he may have been sentenced 
for the same offence 

(2) \othing: in this section shall be deemed to authorize 
any Court to inflict imprisonment for a term or a fine of an 
aniaunt exceeding; that to which the accused is liable by law, 
or that which the said Court is competent to inflict 


Change —The italicised words have been added by section 105 of 
the Criminal Procedure OoiJc \mrndment Act Will of 1923 ‘ The 

Amendment in subsection (1) enables a sentence of fine to be awarded in 
lieu of a sentence of whipping which cannot 6e earned out’ — Statement 
of Objects and Reasons ( 1914 ) 

Under the old law it was held that the Court had no power to revise 
a sentence of whippuig by inflicting a fine — 11 All 308 Weir {3rd Edn ) 
993 2 Weir 449 These rases are now rendered obsolete 

1078 ‘tTfioIIy Of fartiallj fseveHteJ — WTiolly pretented’ refers to 
sub-section (i) of section 394 ‘Partially pretented refers to subsection 
{2) of that section — jr Mad Aj 

•The Court uhich passed the sentence can retire it — The only Court 
which van revise the senlence is the Court which passed the sentence 
Fven where a sentence of imprisonment nnd whipping passed by a Distnct 
Magistrate is confirmed on appeal by the Sessions Judge still the Magis 
trate is not prevented from revising the sentence — 1889 P 
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the Words the Court which passed the sentence do not mean the same 
ofTiccr who Jnflictcl the sentence iherclorc where a Magstratc who 
passed the original sentence of whipping was transferred the District 
Magistrate who had jurisdiction o\er the whole district was competent to 
commute the sentence of whipping to one of imprisonment— 1901 P R 33 
Power of te iiioii — The Court cm revise the sentence of whpping 
by awarding sol tary confinement in lieu of whippng under this section— 
i8q 9 P R 14 The Court may remit the sentence altogether, even though 
It IS competent to mil ct a term of imprisonment m heu of whipping— 
1 I B R 202 

The imprisonment which the Court can award under this section 
must not exceed the term which the Court is competent to award Where 
a Magstrate sentences the accused to the tmsjmom term of imprison 
ment which he is competent to inflict as well as wh pping» and the whp- 
p ng cannot be carried out he cannot sentence him to n further term of 
imprisonment m 1 eu of whipping but ought to remit the sentence d 
whipping altogether— a Weir 419 at All 25 jpot P R ii 

396 (1) When sentence is passed under this Code on 

an escaped convict, such sentence, if of 

on^*.c^TcS‘aT,«r"”’ " "»>'PP'"S. shTI. spbj«» 

to the proMsions hereinbefore con 
tamed, take effect immedntcly, nnd, if of imprisonment, penal 
servitude or t^^nsportatlon, shall take effect according: to the 
following rules, thnt is to s-ty — 

{2) If the new sentence is severer m its kind than the 
sentence which such convict was undergoing when he escaped, 
the new sentence shall take effect immediate!} 

(1) ^\he^ the new sentence is not severer m its kind than 
the sentence the convict was undergoing when he escaped, the 
new sentence slnll t »1 e effect after he has s^jffered imprison- 
ment, penal servitude or transportation, as the Case may be for 
a further period equal to that which, at the time of his escape, 

Explanaiton — For the purposes of this section — 

(a) a sentence of transportation or penal servitude shall 
be deemed severer than a sentence of imprison- 
ment , 

(h) a sentence of imprisonment with solitary confine- 
ment shall be deemed severer than a sentence of 
the same description of imprisonment without 
solitary oonfincmcni , nnd 
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(c) a sentence of rigorous imprisonment shtll be deemed 
severer than a sentence of simple imprisonment 
with or without solitary confinement 

1079 The word teiitenee includes an order of imprisonment pisse I 
under section 1^3 — Ratmlal 7-4 Contra — a I B R 72 

WTnt this section coneemplites is that the seierer sentence must be 
undergone first Where the arouse I who wns a life-convict under sentence 
of transportation for murder \ns convicted for attempt ng to escape from 
lawful custody and was sentenced to four months r gorous imprisonment 
the latter sentence must not commence immediately but should be un ter 
gone after the espiry of the sentence of transportation — Ratanlal 965 

397 When n person already undergoing a sentence of 
on .noodor P'"»' s^v.tude or trans- 

already sentenced for portnlion is sentenced to imprisonment, 
another oflence penal servitude or transportation, such 

imprisonment penal seniiude or transportation shall com- 
mence nt the expiration of the imprisonment, penal servitude 
or tnnsportation to which he has been previously sentenced, 
unless the Court <hrects that the sul sequent sentence shall run 
concurrently -iif/i iifc/i prctious sentence 

provided th it if be is undergoing 1 sentence of impriion 
ment nnd the sonttnee on Mich subsequent conviction is one 
of transportntion the Court imj in its discretion direct thnt 
the latter sentence shaft commence immediifely or at the c* 
pintion of the imprisonment to which he has been previoush 
sentenced 

Proitded further that ■ahere a perron >iho has le/n 
sentenced to imprisonment by an order under Section 123 m 
default of furnishnif: security is nktlst tint/ergoijig such sentence 
sentenced to iinpnronmenf for an offence coimnitled prior to 
the making of such order the latter sentence shall commence 
immediately 

Change — The Itvlcised word- nnd ihe second proviso hare 
ndded by section 106 of the Criminal Procedure Cod* \ci 

XN III of 1923 The reisons are staled below 

1080 principle —The general rule is that a sent-r-* comm-nces 
10 run from the tims of its being passed md this s-cti^ creaiM sn 
exception in the case of persons already undergoing impriscoment ar*-* 
postpones the operation of the subsequent sentence u„ji 

of the previous sentence— j B I R ' C jo-" 20 \\ R “0 

Cr 60 
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‘Undergoing tniprisonment* — A person is said to be under^oiH^ an 
imprisonment the morncnt the sentence of imprisonment is possed, thouch 
he has not yet been sent to jait Therefore, where a person is tried on 
the same day for two different offences in two different trials, then as 
soon ns the frst trial is over and he is convicted and sentenced he is 
said to undergo imprisonment’, and if he is convicted and sentenced in 
the second trial also, he »s said to be sentenced to imprisonment 'while 
already undergoing a sentence of imprisonment’ within the meaning of 
this section — a Weir 451 Emp v tfga Po 3 Bur L J 32 25 Cr 
L J 1310 But in Makhan v EmP , I9 Cr L J 207 (All), it has been 
held that until an accused has actually passed into jail, he cannot be saiJ 
to be undergoing imprisonment, and therefore where two sentences of 
imprisonment arc passed in two tmls on the same accused on the same 
day, this section does not apply, as the accused cannot be said to be 
‘undergoing imprisonment’ under the first trial, ns soon as the sentence 
Is passed therefore the second imprisonment need not commence slier 
the expiry of the imprisonment awarded m the first trial the Magistrate 
may order that the two sentences should be concurrent 

Detention under the order of a Cmt Court is not a sentence of in' 
prisonment wuhm the meaning of this section therefore a Magistrate 
has no po"er to order that the sentence of imprisonment awarded by him 
shall taho effect on the expiry of a lerm of detention in the Civil P'l 
which had bren ordered Ly a Ci'il Court— v Makha Gyi ^ Put 
L J 9 1 Rang 03 26 Cr L J 821 \ 1 R 1925 Rang 20a 

1081 Order Ol seotences* — The meaning of this section IS that 
sentences Will taUe effect in the order in winch they are passed The 
sentence which is fir!,t pa>$ed and which ihe accused is undergoing m'>»t 
be given effect to first, and any subsc<|uent sentence passed upon the tr 
eused must follow after the expiration of the first sentence Wlcre a 
Magistrate passes separate sentences ©I imprisonment on the same accuse 1 
in separate trials but on the same day, the sentences will take effect m 
the Order in which they are passed, by the terms of this section, nnd tlic 
Magistrate need not therefore give any direction m his judgment in respect 
of the same — a Weir 451 In another case appearing ©n the same p g 
the same report (2 Weir 451) however u is laid down that the direction 
that the sentence m one case is to run from ihe dale of the expiration 
of the sentence in a previous case passed on the same day must appear 
in the body of the sentence and should also be inserted in the warrant 
But the above rule as to the sequence of sentences applies only to 
the isl para of this section It is only ihe sentences mentioned in pw 
I that can be directed to take effect in the order in which they 
passeiJ— Rxtanlal 300 As regard* the sentences mentioned m the first 
proviso, the Magistrate has a dtscrriion to direct either that the subse* 
quent sentence should take effect after the expiration of the prior sentence, 
or that it should take effect at once 

tniprnonment in foreign territory —Where a person sentenced to 
Imprisonment In o foreign lerriioey ts subsequently convicted of offetir^ 
m British India, it is competent for the Magistrate to pats a sentence 
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v\hich shall lake effect after the expiration of the sentence In the foreign 
State — 20 Mad 444 

1082 Concairent sentences* — It was held, prior to the present 
amendment, that a Magistrate t^uld not direct that the subsequent sentence 
should run concurrently with the previous Sentence because a Magistrate 
could pass concurrent sentences only when the offences were tried at one 
mid Ihe tame trial (see sec 35) — 20 C W N 1300 Rntanhl 552 Ratanltl 
j8, 2 Bom L R in 4 Bom L R 8"6 1912 M \V N 396, 2 Weir 
453, 19 A L J 310 II \ 1 J *63 %g<i Sent Po v Emp i Rang 
306, tqi2 PLRaoaSI R23isrPIRs7 4LBR 
147 t\en where the trnU were held on the same way the Magistrnie 
could not make the sentences in the two tri iK concurrent— 1694 P R 12 
But now the amendment made at the end of the first para of this section 
wilt allow the subsequent sentence to run concurrently with the previous 
one “In iccordance with the amendment a Court will be empowered 
to pass a sentence to run concurrently with any other term of imprisonment 
etc wVi«^ \Vie petsow twvrwd \% 'iltewfiy wswlergovcig’ — Sioteiwent oj 
Ohieeit and Reasons (1914) 

It Ihe txptrahoit 0/' — \ person was convicted by a Magistrate and 
sentenced to 2 }ears imprisonment md a month afterwards he was 
sentenced to three years imprisonment by the Court of Session, which 
directed the sentence to tal e effect on the ecpiration of the sentence passed 
by the Magistrate On j|)|>eal the conviction and sentence passed by the 
Magistrate were set aside It was held that the sentence of the Sessions 
Court must be deemed to have commenced from the time it was ordered 
to commence viz after ihe expiraiioo of ihe M'lgisiraie $ sentence whether 
by reversal or coinplktion of ihc punishment and not before— Ratanlal 
139 Ratanlal 523 But m 2 Weir 450 under similar circumstances, it 
was held that the imprisonment already undergone must be red oned as 
imprisonment under the sentence in the conviction which was not 
reversed So also the Calcuiin High Court Ivys down ‘Where a 

prisoner has been committed to jail under two sepvratt Warrants, the 
sentence in the one to take effect from the expiry of Ihe sentence in the 
other, the dite of such second sentence shall in the event of the first 
sentence being remitted m apprvi be presumed to nke *iffpct from the 
date on which he was rommiiled 10 jail under the first or original 
sentence — Cal G E O' C O pnge 40 Bui these remarks can only 
apply where the sentences m the two trials nre of the same kind, otherwise 
the Bombay rulings cued above should apply Tliose rulings are more 
reasonable and practcal though the Madrxs case and the Calcutta High 
Court Rule are more favourable to the accused 

First proviso —Where x person who is already undergoing imprison 
ment IS sentenced by the Sessions Judge to transportation for life, the 
sentence of transportation passed by him will commence at the expiration 
of the previous sentence of imprisonment unless the Judge in his dis 
cretiotv makes a further order that the setvietice of transporvatiori sbxH 
take effect immediately- Ratanlal 391 

An order directing that a sentence shxll take effect on the expiration 



948 


THE CODE OF CRIMINAL PROCrDURE. [CH XXMH. 


of another sentence, is not a part of the judgment and may therefore be 
made after the judgment has been signed Therefore, v.here a Sessions 
Judge in Ignorance of the fact that the accused is already undergoing 
Imprisonment sentences him to Iransjiortation for life, it is subsequently 
oficn to him to order even after the judgment has been signed, that the 
sentence of trinsportatiton shall Ml e effect immediately— Ratanlal 39 * 

1083 Second proviso — ^This protiso lays down that if a person 
who is imprisoned under section 133 ••• defiult of furnishing security, 5 > 
subsequently sentenced to imprisonment for in offence cotnmiffed frior lo 
the passing of the order tinder secUon /’j the latter sentence (i < tbe 

substanii\e sentence of imprisonment) shall lake effett immediately Tbs 

U also laid down in a large number of decided cases 31 Mad 5*5 a' 

Rom 178 5 Dom L R 36 8 N L R 30 

Lnder the old law there was no distinction as to whether the offence 
for which the person imprisoned under section 133 was subsequently eon 
victed w ns committed be/ore or after the making of the order under 

section 133 The law was that if n person undergoing imprisonment under 

section 133 was subsequently convicted of in offence and sentenced to im 
pnsonment (whether this offence was committed before or after the 
sentence of imprisonment passed under section 133 was immaierist) iT*'* 
latter imprisonment must take effect at once tnd should rot be postponed 
till after the expiry of the period of imprisonment iwarded under sect on 
133— Ratanlal 070 3 Weir 453 1 Bur S R 3f4 if ( r I J 632 
Fmp \ I isfi III Halakrishna 14 Rom L K 5 Rum I R 26 f 

Rom I R 1008 1014 'f \V \ 500 3 S L R 114 (rota'll v ?ukJiil 

15 *5 I R 303 CfcrtiH V Ghulmi 7 S I R 303 37 Mid 525 3 * 

Mad 515 37 Rom 1^8 S/im Tin g v hup lo Rur I T 266 « 3 )j 
PR 14, 8 N L R 20 \nd this law his not been altered under tie 

present section In 34 Rom 336 and Uarkauda v A E , 1 R l~ J »>* 
it has been held that the two sentencts must run toncurrently This would 
be in consonance with the amendment made at the end of the frst para 
of this section (fn 30 All 334 it was held that the sentence under 
section 133 must lake effect first Rm this ruling was dissented from m 
almost all th| cases cited above) 

^^llh reference 10 this amendment the Joint Comn iRee (1923) observe 
“Me think that the law should be that in cases where an offence has 
been committed prior to the order under see 133 but the conviction takes 
place subsequently, the sentences should ordinarily run concurrently but 
where the offence is committed after the order under sec 123 has been 
passed eg cases of escape from custody or jail or offences committed m 
}ai1 then we think that the imprisonment for the subsequent offence should 
ordinarily not be concurrent, otherwise the prisoner might In some ea*e* 
receive no further punishment for his subsequent offence “ 

398 (1) Nothinjj in Section 396 or Section 397 shall be 

Siring to Si 396 and ercusc any person from an> 

397 part of the punishment to which he i* 

liable upon his former or subsequent conviction 
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(2) "hen an award of imprisonment m default of payment 
of "i fine IS annexed to a subst'inti\c sentence of imprisonment, 
or to a sentence of transportation or penal servitude for an 
offence punishable with imprisonment, and the person under- 
going the sentence is after its execution to ‘undergo a further 
substantive sentence or further substaiftive sentences of im- 
prisonment, transportation or penal servitude, effect shall not 
be given to the ivvird of imprisonment in default of payment 
of the fine until the person has undergone the further sentence 
or sentences 

Subsection (2) renders obsolete the ruling in Ratanlal 132, where i( 
has been held that when a convict is imprisoned under two warrants which 
order consecutive punishments the first warrant should be completely eve 
cuted both m respect of the substantive sentence of imprisonment and the 
imprisonment in default of fine before any effect is given to the second 
warrant Now under subsection (2) the imprisonment m default of pay 
ment of fine shall take effect last of all 

899 (i) When any person under the age of fifteen years 

_ . , , t- >5 sentenced by any Criminal Court to 

Confinement of youth- ; ^ 

ful ofiend-rs m reforma- imprisonment lor any offence, the Court 
may direct that such person, instead of 
being imprisoned in a criminal jail, shall be confined in any 
reformatory established by the Local Government as a fit place 
for confinement in which there are means of Waitable discipline 
ind of training m some branch of useful industry or which is 
kept by a person willing to obey such rules as the Local Gov- 
ernment prescribes with regard to the discipline and training 
of persons confined therein 

(2) All persons confined under this section shall be subject 
to the rules so prescribed 

(3) This section shall not apply to any place in which the 
Reformatory Schools Act, 1897, is for the time being in force 

1084 ^ seniencc of im| risonmini is 1 condition precedent to an order 

under ihu section Where there is no preliminary sentence of imprison 
ment nn ordvr under this section cannot be passed — 1910 P R 34 

llie period of detention in the Reformatory School should be a dtfi 
mte period W here the trying Magistrate ordered the offender to be de 
tamed m a Rtformatory for five yenrs or until he attains the age of i8 
years, 111 lieu of imprisonment u was held that Uie words or until 
18 years should be deleted— fc»»f v Rama Sudamo ,5 Dorn L R jot> 
The period of detention in the Reformatory must not be longer than 
the period of imprisonment at first ordered Where a ^^agl5t^atc find 
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a juvende offender guilty of theft in a building sentenced him to three 
month s rigorous imprisonment ind ordered that in lieu of that sentence 
the offender should be confined in a Reformatory for 14 months it was 
held that having once passed i sentence of imprisonment for a partcular 
term it was not competent to the Magistrate to direct that the offender 
should be conf ned in a Reformatory for a longer term — Ratanlal 109 

Reformatory — Where no Reformatories have been established but 
only Reformatory Schools the Court should not order the offender under 
this section to be sent to a Reformatory but should pass an order under the 
Reformatory Schools Act sending the boy to a Reformatory School— u 
Mad 94 

Subsection (3) — The introduction of the Reformatory Schools Act 
repeals the operation of this section so far as may be practicable in those 
jilaces where that Act app! es— ij Mad 94 Thus th s section has no ap- 
plication in the Punjab where the Reformatory Schools Act is in force— 
Crown V Voor Mahomed 1918 PR 17 

400 When a sentence has been fully executed, the 
Return of warrant on executing: it shall return the war 

execution of sentence nnt to the Court from which it is^jcd 

with an endorsement under his hand certifying the manner w 
which the sentence has been executed 


CHAPTER XXIX 

Of SusPLssioss RrMtssioss and Commutations of 
Sevtcsces 

401 (i) When any person hns been sentenced to punish 

Powtr to jutptnd or oUence, the Governor 

remit sentences. General in Council or the Loca* 

Government may, at any time without conditions or upon any 
conditions which the person sentenced accepts, suspend the 
execution of his sentence or remit the whole or any ptrt of 
the punishment to which he hns been s enten/y . d 

( 2 ) Whenever an application is mndc to the Governor- 
Gencnl in Council or the Locil Government for the supension 
or remission of i sentence, the Governor Gencnl in Council 
or the Locil Government, ns the case mny be, may require the 
prcsKlmg Judge of the Court befon or by which the conviction 
w IS liad or confirmed to stntt his opinion as to whether the 
application should be granted or refused, together with his 
reasons for such opinion ttn«£ afro ft» forward with ffie stdtC’ 
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mcfit 0/ such opmion a certified copy of the record of the inol 
oH of iuch record thereof as exists 

(3) If any condition on which a sentence has been suspen- 
ded or remitted is, in the opinion of the Go\ ernor-Gener'al m 
Council or of the Local Go\emment, as the case may be, not 
fulBUed, the Go\ernor-General in Council or the Local Go\ern- 
ment may cancel the suspension or remission, and thereupon 
the person in whose fa\oMr the sentence has been suspended 
or remitted maj, if at large, be arrested bj any police-officer 

® without warrant and remanded to undergo the unexpired 
portion of the sentence 

(4) The condition on which a sentence is suspended 6r 
remitted under this section, may be one to be fulfilled by the 
person m whose fa\our the sentence is suspended or remitted, 
or one independent of his will 

(4/I) The proitstous of the above sub‘Scettons shall also 
appli to any order passed by a Crtmittol Court under any lec- 
tion of this Code or of any other lauj uhich restricts the liberty 
of fliij person or imposes any liability upon him or Ins property 

(5) Nothing herein contained shall be deemed to inter- 
fere with the right of His Majesty, or of the Goietnor^General 
ulien such right is delegated to him, to grant pardons, repneveSt 
respites or remissions of punishment 

(5A) Where a conditional pardon ij granted by Hts 
Majesty or, in of any pouers delegated to him, by the 

Goxernor-General any condition thereby imposed of uhateier 
nature shall be deemed to haze been imposed by a sentence 
of a competent Court under this Code and shall be enforceable 
accordingly 

(6) The Governor General in Council and the Local 
Government may, by gcneri! rule, or special orders, gn*- 
directions as to the suspension of sentences and the condi'io't 
on -which petitions should be presented and dealt wjth- 

Change . — The italicised words and subsections {^ \) and 
been added by section 107 ol the Criminal Procedure Cod- Arr-r.^~>-ir 
Act XMU of I9>3 

1055 Scope ol , section .—This Sttuon applies only t *?-> 

tenced to imprisonment, and not to persons upon ulio— * V* 

pardon has been tendered under section 337 — 11 MI ^ 

In cises ol murder, the Judge mty report ary #- -- 
stances calling for a mitigation of the punishment t_i- /yj- 
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the Go'ernment maj ihercupon take such action under ihij sectfon as rf 
thinks proper — *3 Cal 604, 10 Bom 512 In these two case*, the accused 
committed murder without an> appvent sane moU\e, and was suflerwR 
from mental derangement of some sor*, and the High Court holding that 
the accused uas not entitled lo be octjuitteil under section 84 \ T" C, 
recommended the case to the Local Government under this section to be 
dealt with 10 such manner ts «t thought fit 

PrOcedtliel — recommendations for remission or suspension of a 
siniente mode under section 401 by m ofllcer of ao> subordinate Court 
to the Loc-il Gosernmeni, m regard to a convict whose case has Ven 
before the High Court on appeal, shall he made through the High Court | 
—Col G /? & C O p 40 

Certified rofj of record — ^The original record need not be sent 
‘ Obieciion has been taken to the inconvenience of thi*. and we think 
that It will be suOicient to require a tertified copy of the record to be 
furnished — Report of the Select Cowirmttee of 

Such record thereof as rusts — ‘ It is well known that m the 
case of proceedings m a Htgfi Court the Judges object to their note* beiog 
treated as part of the record, and we h^ve therefore referred »n our pro* 
po«el amendmciu of section 401 (1) to ‘ a certified topy of the record of 
the trial or of suik record Ihettoj as exists We think in cases where 
It u nocessiry, in con'tdering n petition for merer, for Govcrninent to know, 
as it frequentl) maj be the nature of the evidence given at a trial I" 
i High Court we Cjn safely trust to the courtisy of High Court Judges 
to furnish a Vopy of their notes --Report of the SeJeel Coniwtiiet of rffib 
SRtsectlOttS (4 A) aud (5 A) ‘ fh. new thu>e f4 V) Is intended 
to mikr It cleif ihni the power to r«>im sentences conferred by section 
401 cm be eserctvd m the cive ol Order, ©f a penal nature, e^, orders 
under sKtion 5115 of the ( od* The object of the new chuse (5 ') >* t® 
embk my ton.lition upon which a pvrdon has been granted by Hi« 
tfijcvij or hi the Ooverw/r Ctm-riil «h<n such power his been defegitid 
to him, 10 be enforced in th" vim.* w «y Wv 1 sentence of 1 Court 
mvut of Objects anj /lemons (ipsi) 

In sub section (4 M, die wprl • Hw h-,* been us.il instead of the more 
common word ' \ct ' to iinke it ©jcir ib i ,his s'ction applies lo the ca»c 
of persons sentenced by fnbuniN twst«u„.j ^y Regulations .ind Ordi 
ninces— 7 /r/‘orl of the Joint Coniiitilfee (1921) 

Subsection (5) — " Or of the Gmertior General " We ha»^ rnade 
.1 formal amendment in thi» subvertion i© view of the special delegation 
to the prevent Governor Ceorril of llis Mijestys prorogitive of pardon" 
—Report of the Select Commilltt of S9r6 

402 ( 1 ) The Oov cmor-Gcnt-ral in Council or the Local 

Poster to comm t- Government miy, Without the consent 
punfihment. of ihi person sentcnctd, cornmutc .io> 

one of the foffowinK sentences for .nnj othir mentioned 
it — 
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death, tr msportation, penal setaUude, rigorous imprison- 
ment for a term not exceeding that to which he might have 
been sentenced, simple imprisonment for a like term, fine 

(2) VotJniig in tJiii recliofi shall affect the provisions of 
Section 54 or Section ^5 of the Indian Penal Code 

Sub section (2) has been add J H) section 108 of the Criminal Pro 
cedure Code Amendment Act, Will of 1923 Doubts have been 
expressed is to the con istencj of <iaiion 401 with sect on S 4 or SS ®f th'- 
Indian Penal Code, nnd these hw non been risulvcd — Statement of 
Ohieels and Reasons (1914) 


CHAPTER \XX 

Of PREMOUb VcyUllTVLS OR COWICIIONS 

403 (i) \ person who his onct been tried by a Court 

of competent jurisdiction for an offence 
Person one* convicted ami convicted or acquitted of such 
tLt'fo“'!.me ollmce shill »hile such conviction or 

acquittal remains 111 forct, not be liable 
to be tried ag tin for the same offenct, nor on the same facts 
for any other offenct for which i different ch irge from the 
one made against him might hue been made under section 
236, or for which he might have been convicted under sec 237 

(2) \ person acquitted or convicted of an offence mav 
be afterwards tried tor inv distinct offence for which a separate 
charge might have been made against him on the former trial 
under section 23A, sub section (1) 

(3) A person convicted of any offence constituted by any 
act causing conseq'aences which, together with such act, consti- 
tuted a different offence from that of which he was convicted, 
may be afterwards tried for such last mentioned offence, if 
the consequences had not happened, or were not known to the 
Court to li u c happened, at the time w hen he w as convicted 

(4) A person acquitted or convicted of any offence consti- 
tuted by any acts may, notwithstanding such acquittal or 
conviction, be subsequently charged with, and tried for, any 
other offence constituted by the same acts which he may have 
committed, if the Court by which he was first tried was not 
competent to try the offence with which he is s^jbsequcntly 
charged 
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(5) Nothing m this section shall affect the provisions of 
section 26 of the General Clauses Act, 1897, or section 188 
of this Code 

Explanation — The dismissal of a complaint, the stopping 
of proceedings under section 249, the discharge of the accused, 
or any entry made upon a charge under section 273, is not 
an acquittal for the purposes of this section 

Illitstrations 

(a) A IS tried upon a charge of theft as a ser\ant and 
acquitted He cannot afterwards, while the acquittal remains 
in force, be charged with theft as a servant, or upon the same 
facts with theft simply, or with criminal breach of trust 

(b) A IS tried ‘upon .1 charge of murder and acquitted. 
There is no charge of robbery, but it appears from the facts 
that \ committed robbery at the lime when the murder "^s 
committed, he may afterwards be charged with, and tried for, 
robbery 

(c) A IS tried for causing grievous hurt and con'icted 
Tin. person injured afterwards dies A may be tried again 
fur culpable homicide 

(li) \ is charged before the Court of Session and con* 
Mctcd of the culpable homicide of B A may not afterwards 
bt tried on the same facts for the murder of B 

(e) A IS charged by a Magistrate of the first chss "ith, 
and convicted by him of, voluntarily causing hurt to B A 
may not afterwards be tried for voluntarily causing grievous 
hurt to B on the same facts, unless the case comes within 
paragraph 3 of the section 

(/) A IS charged by a Magistrate of the second class with, 
and convicted by him of, theft of property from the person of 
B A may be subsequently charged with, and tried for, 
robbery on the same facts 

(c) B and C arc charged by a Magistrate of the first 
cl iss with, and convicted by him of, robbing D A, B and C 
m ly .ifterwards be clnrgcd with, and tried for, dacoity on the 
same facts 

lose Principle t'cnon l* nn implircuion of ihc 

t.no»n niavim of * ticrta dtbet Sts ' This pnnciptc dty* 

fni on jny doiinno ol Lui «inLoi|i''s ih wtll <>tabli\h'-d 
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of common la^ that a man may not be put twice in peril for the same 
offence— 29 Mad 1*6 (F B) Where an offence has already been the 
subject of judicial in\estigation and adjudication, and there has been an 
acquittal, the acquittal is conclusise, and it would be a very dangerous 
principle to adopt to regard a judgment of not guilty as not fully estab- 
lishing the innocence of the accused— Reic v J’luttinier, [1902] a K B 
339. cued in 3S Cal 559 (378) 

1087 A person — f'erson not tried at the fint Iriol — This section 
bars a subsequent trial of the same person who had once been placed 
on trial for the same offence But does it bar the trial of persons who 
had not been pUced in the first trial but who were implicated m the 
offence committed by the accused who was placed in the first trial? 
According to 7 C W N 49J, the principle of this section extends to such 
persons, and therefore where three out of five persons concerned in the 
same offence were at first placed on trial and acquitted, a subsequent 
trial of the remaining two persons for the abetment of the offence was 
barred by this section But ihis ruling has been disapproved of m several 
other cases Thus, where on a complaint charging a number of persons 

with several offences, only three were sent up for trial and they were 

acquitted on the ground ihai the prosecution case was untrue, and sutv 
sequently other persons alleged to be implicated in the same offences were 
sent up, It was held (dissenting from 7 C \V N 493) that the trial of 
these persons was not barred under this section — 37 Cal 680 bo also, 
where in a previous trial, two persons were acquitted by the jury of the 
offence of conspiring wnb a third person who was not placed on trial, 

It was held that the acquittal of those two persons did not opertiie os \ 

bar to the Inal of the third person — 41 Cal 734 See also 10 C W N 
1031 

Person ufisnil m the first iriol —Where n complaint against two ac- 
cused A and B was dismissed nnd ihc accused \ who attended Court 
to answer the ch-irge was acquitted, the acquittal would operate in favour 
of the other accused (D) also who was absent, and would bar fresh pro 
ceedmgs against him on the same tacts— 4 C W N 346 In this case 
the second accused was placed on trial, (hough he was absent on the 
day of hearing But where out of three persons concerned in an offence, 
two persons were found nnd the thud abscatided and the two were placed 
on trial and convicted, the case of the third when found, should be heard 
and decided irresp'ctive of Ihe fnct that there had been a previous trial 
and conviction of the other accused the second trial n not barred by this 
section — 36 All 168 

loss most 6(, <( prevTOus rnaf of the accused, to 

bar a subsequent trial under this section Where a complaint of a non 
cognizable offence was made before the Police and the Magistrate did 
not take cognizance of that offence on the police report, there Could not 
be said to ha\L been a Inal of that offence, and consequently a subsequent 
coiiipUint of that off* nee ts not barred by this section— s Bom 405 
also, where a Magistrate after uking cognwance of an offence dismJ'* 
the complaint undtr section 203, there ennnot be said to have '' 
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trial of the accused, and it is open to the Magistrate to rehear the com 
plaint — 29 Mad 126 So nlso, where no process had been issued against 
the accused, and no proteedings taken against them, but the Magistrate 
Simply permitted the withdrawal of the charge sheets against the accused 
It was held that the withdnwal of the charge sheets was no bar to fn-sh 
proceedings being tiUen against the accused by drawing fresh charge- 
sheets — III re Miithia Uoopan 3b Mad 315 14 Cr L J 559 

It IS not necessary that there should be a full previous trni md in 
acquittal or conviction on the nierifr Where the necused appenrs and 
answers to n charge, he is said to be tried ilthougb the case may be 
dismissed for non appear^ce of the complainant He is not liable to be 
tried again for the same olTence on the same facts upon the complaint 
of another person — a Weir 457 34 Mad 253 The words 'who has 

once been tried mean igainst whom proceedings have been commenced 
in Court, I e against whom the Court has tnken cognizmce of the offence 
and Issued process Therefore where the Police filed 1 charge sheet 

against a certain person before a Magistrate nnd summons was issued, 
but before it was served the Public Prosecutor, with the consent of *b 
Court, withdrew from the prosecution under sec 494 and the accused was 
acquitted, it was held that the accused must be said to have been ' tried 
ond acquitted within the meaning of this section *ind the ncquittnl 
barred a further trial for the same offence— 40 Mad 97b Hut in another 
Madras ense it is held that the non appearnnci. of 1 comphinant on th«. 
first day of lieiring and the consequent icquitnl of the nccused under 
347 do not bar a retrial, because the accused cinnot be snid to have been 
tried ’ on the first complaint the mal of nn accused in « summons 
cose cannot be said to begin until ihe particuhrs of the offincc ire stated 
to the accused under stc 242, ind wh n then is noihmg in Iht neord 
to show that any irul was comm nc«l on tin. first complaint, sec 403 
would not bir the Court from nking cogninnct of ihe second conipljml 
— 40 Mid 977 ('■oti) hei Note loJtj below 

Irrtgularily in Ihe fi'H Iriil — H ih«.r« is a gross irregulirK) or 
illegality m n Irni, such trnl will not op nit •»» 1 i,dr to a rttrni of 
the accused for the sioit offtote— ij \\ R Hot if the trnl 

regularly conducted, it will bnr 1 second tri il esm though ihi second 
Court considers that the fornnr Conviction or icquiltal "as unwamnted 
by the evidince given In iht lirst trial— 7 \\ R ,5 Even if the ordif 
of Bcquiltil W1S pisstd In the first trial undtr n misapprcliension of b", 
It would still optrite is i bir to n siconl trial— 4 if R *74 1^* 

abs'“nct. of 1 thargi does not nuke tilt in tl illegal Where the trial hid 
otherwise been ngulirly cooductel even though no formil charge hil 
been framed, the order of ncquiltal would bir subsiqu^iil proceeding*— 
3 All 129 

Hut where iht first iruI w is CondutUd williuut iiiiy coinpliiiit at nil 
Iht trnl was void ah unlto and th refore a second Inal is not barred — 
.Nonjkrom v Emp 19 Cr L J 796 (Oudh) 

1089 COQTlctlOQ or Acquittal:— This section b^rs a second trUl 
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^hen the accused is arquitied in ihc firet trial and not t^here he Is 

simply diichar^fd — PorniriJiaari \ Jafonnath j- \ L J 867 

RJiaf amoioiti to acquittal — It is not necessary that there should be 
an nfc^u ital on iJie meritr therefore the vMthdnwi! of the remaining 
charges under section 240 on consiction of one of several charges has 

the effect of icquittal and bars n fre^h trnl on the same facts — if) TV 

R 55 The non appearance of the complainant in a summons case has 
the effect of acquitting the accused (sfV 247) and he cannot be tried 
again for the same offence — see ’ Weir 45“ 45 Ml 58 38 C L J 196, 

1883 \ W N 43 4 C W N 34f 2 P L T 170 Kirjn Sarlar v 
Fmp S P 1 T IS 24 Cr I I 815 In re Cuggtlapu Paddaya 34 

'lad 243 26 't L J 160 40 Mad 976 Catifra — 40 Mad 077 (Note) 
cited above The withdrawal of a summons-case by the complainant 
operates as an acquittal of the accused \ compromise under sec 345 
has the effect of acquittal — Ratanlal 519 1914 P R 29 The withdrawal 

of the Public Prosecutor from the case under section 494 (bl has the effett 
of acquitt ng the atcu«ed and will bar a fresh trial — la Mad 3s . 

\tahadeogtr v Fmp 0 N I R 26 40 Mad 076 ^3 Cr L J 3^5 

(Sind) But an order made under sec 494 (a) is an order of discharge 
of the accused person and sec 403 do*$ not bar the entertainment of a 
fresh complaint— Ramanai d v Hi Wossaii 26 Cr I J 129 (Pat) The 
diamissal of a summont-cat<j amounts to an acquitlil— 1917 P W R 14 
'n order of acquittal un ler sec 258 cannot be treated as an order of 
lischarge It IS one of acquittal and bars a second trial of the same offence 
on th same facts— 43 Mad 330 

But a wrung order of acquittal will not bar a subsequent trial under 
tl IS section If a Magistrate tries a warrant case as a summons case 
and rquits the iccusej without framing a charge such an order of ac 
quittal will be treated a» one of durhaige only and cannot operate is 
1 bar to a re trial— 18% ^ W N 260 1888 A W N 96 If in a 

warrant case before ihe charge is drawn up and the accused called upon 
to plead to It the Magistrate erroneously acquits the accused the acquittal 
amounts only to a discharge and does not bar a re trial— 6 W R 13 
(But if the trial has been otherwise regularly conducted the absence of 
a formal charge will not convert the order of acquittal into one of dis 
charge, and the order of acquittal wiH bar a re trial— 3 All 129) Where 
a preliminary charge-sheet was laid by the Police before the Magistrate 
under sec 107 against several persons but the Police intending to with 
draw It in order that they might present a fresh charge sheet against 
some only of those included in it the Magistrate permitted the withdrawal 
wwd ewdotsed ow lAvt ^h.wTge-«fr«e». tin* the wxw.'wi ivese wtqwwwd, vi 
held that such an endorsement was illegal because neither an order of 
discharge nor one of acquittal could be in a Case where no process 
had been issued against the accused and therefore the Magistrate’s order 

was no bar to fresh proceedings being taken on a second charge-sheet 

36 Mad 31S 

On the other hand, where 3 person who ought to have been ocjutlW 
is erroneously ordered 10 be direhatgej only, the order of discharge wiU^ 
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be treated as one of acquutnl and mil bar a rc Inal Thus, where a 
Public Prosecutor withdraws from the cose under sec <9^. after the frame 
of char^;® the "iccused ought lo be acquitted and not discharged if ho" 
e«r, he is ordered to be discharged he will be deemed to ha\e been 
acquitted and a subsequent Inal and consiction on the same facts is illegal 
and will be set aside — u Mad 35 So also where m a warrant case the 
accused has pleaded to a charge the Magistrate can cither Con\ ict or acqu t 
him his order dismissing the case will be one of acquittal and not one 

of dischirge of the accused — 5 C I R 159 1914 P R 29 

tJurden of proof — The burden of proof of previous conviction or 
nquittal is upon the party setting tt uji — i88g \ \\ N 8 

1090 Court o! competent lurlsdlctlon •— The Council of PiJert 
established under the Punjab I rentier Regulation (IV of 1887) is a Court 
of competent jurisdiction for the purposes of this section, and a person 
convicted by such Council cannot be retried on the s'rrne facts — 1884 f* 
R 30 Under the Rurma \ illage Act the village headman has the power 
to try as a Court an offence under sec *94 1 P C and other offeore* 
Therefore a person who had once been tried by the village headman 
an offence under see *94 I P C is not liable to be tried again for the 

same offence— Sj,a E \ h F t Rang 449 

It 1$ necessary to a plea of outre /oi» oe^uit that the first Court should 
have Inl competent jurisdieiion to try the offence and therefore the c«> 
Mellon or acqu tnl of an accused by a Court not having jurisdiction i* 
no 1 ar to the iniliiutton of fresh proceedings igainst the accused on the 
sami ficis — i \\ R 9 f \\ R n v trial by a Court not having 
jurisd ciion IS void oh imtio and ihe accused if acqviitted is table to 
retried It is not necessary 10 ge' ‘he trnl set aside before the neeuseJ 
can be retried— 8 Horn 307 Where a conviction by n Maguirnte who haJ 
no jurisdiction to try the otTmre is set a»ide by the \ppellate Court an I 
that Court diicharges the accused without ordering a retrial this siTtion 
does not bar fresh proceedings being t d en in ihe proper Court— 39 Ual 
413, 39 All 393 Put where an occusel is tried and acquitted by a Court 
which on the face of it is a Court of comjietent jurisdiction In resjwat of 
the offence charged his sut sequent trill is barred by this section and the 
second Court In which the accused is irtesi nga n is not entitled lo Impeach 
the competency of Che Court which held the first trial on the ground lh'‘ 
the presiding tlFcer right perhaps have libourel under the disqualifcalion 
prescribed by aec 55(1 ol the Code 'Until the order of acquittal passed 
by the frst Court i» set aside by som* competent Court, the man acquitted 
Is entitled to plead it under tec 403 m connection with any other pe‘>- 
ceeding that may be taken ngaintt him — Oarbari v A F , 8 \ 1 - J **^0 
The trill of the accused by a Court In a Natiir 5 fafr bars their trial 
by a Court In Pritish Ind a on the same facts and for the some offenfe 
— Tr;a 9 iitch v Emf , 5 I ah I J 5-4 

Mbere th» law requires n prealous sanction (now abotishe,]) or rom 
plilnt under see 195 before a charge can be entertainesl by a Court lh»t 
( ourt Is not a Court of competent jurls .1 ctlsMi until the sanction his been 
obtained tr the complilni has been mije — Fmp v Jiwan, 37 Ml ‘07 
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16 Cr I J 144, 3* nom 7»i 40 Bocn 97 Therefore, where the ae* 

cuW t\^s "icquitied in the prrtioiis trial for the offence of forgery and 
cheating 1 ^'ub-Registrar, for which no sinction ms obtained under sec 
lion 105 before prosecution the ncquittti dul not bar a subsequent trial 
for aiding and abetting cheating held after 1 formal sanction had been 
granted by the Sub Registrar The pr^ious tni! was not n trial by a 
Court 0/ competent jurisdiction since 00 snitctton under sec 195 was 

obtained before trial — Fiii^ \ fijian 13 A I J 4 37 All 107 Contra 

— 36 ^Iad 30S where it was held that the absence of a sanction or com- 
plaint did not affect the competency of the tribunal But this ruling is 

no longer good law anti under the amendetl provisions of see 195 a com- 

plaint bv the Court or public servant concemcl i» essential to the juris 
diction of the Court to try the case 

No sanction is required for a prosecution under sec S2 of the Regis- 
tration Act and tl erefore a Court has competent jurisdiction to try the 
accused for that offence without a sanction— Woong Satng v KE 1 
Rang 390 3, Cr I J 191 (following ii Cal 566) 

flliile tuWi cen iction or aequiltel remaint in force —This means * as 
long BS such conviction or acquittal Is not set aside by a Court of Appeal 
or Revision If the conv ction or acquittal is set aside by the Appellate 
Court the result will he that the previous trial is annulled and the prl 

soner may be again put upon hi> trial — 7 W R 3 7 W R 3 So long 

as the conviction or acquiual iv not >et aside it wilt bar a second Inal 
even though the second Court consi lers that the acqu ital in the first trial 
IS not warranted by the evidence j reduced in the Trst trial--? W R 15 
So also an acquittal of an olTence arising out of certain facts under a 
wrong section will prevent a further inquiry into any offence based on the 
same facts unfi) ihif ncqu ifal fv «ei -iside—Jfam Sidh v Horn Satan sC 
O C 383 

1091 Retrial — 'there the jury is discharged under section 305 

the accused mdy be reined under veclion 308 such a retrial is not barred 
by this section In such a case the accused is being tried on the original 

ind otment and not tried again The duty of the Court is to continue 

the trial of the accused before another jury and the process may continue, 
without the accused bring tried igain under section 403 — Emp v 
Nirrnal Aanfa 41 Cal 1073 (Moreover in such a case 1 e where the 

jury is d svharged un ler section 305 the accused is neither convicted nor 

acquitted and therefore his retrial is not barred under this section ) 

\n appeal or a revls on is not a retrial but a continuation of the same 
trial — 33 Cal 975 q All 134 and therefore the Court of Appeal can con 
MCt the accused on a charg" on which he has been acquitted by the firs' 
Court or order a retrial on the same charge— 23 Cal 377 

1092 "For the same OfleDce” —The former conviction or 
acquittal is a bar to a second trial if the offence is the same Thus a 
person charged with and acquitted of an offence under the Abkan Law 
{Bombay \ct \ of 18-8) cannot subsequently be tried for the same o 
—10 Bom 181 If the olfence# b<* different and based on different '* 
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thoujjh baseJ on the same evidence, the preMOUs trial tvill not a bar a 
second trnl Thus, where the prisoner wns charged tvuh the forging of 
n certain document in the first trial and acquitted, he can afterwards be 
tried for the forging of sorne other document with regard to which cm 
denee was given it the previous trnl It would be no defence in the 
second trial that etidenec was given in the first trial which if believed 
woull have ended in his conviction for both the offences — 7 W R 1$ The 
innl of the 'vecused for thi dishonest receising or relavmng of certain 
stolen irticles Inrs n second trial of the iccused In respect of other stJen 
nrlicl < found in his possession on the same date, in the ibsencc of evi 
denei to show that the different articles which were the subject of ihv 
charges in the two trids were received at diiTerent times — Gniirrh 
I Fiiip so C il 504 K E \ Hishitn Singh, 3 Pat 503 (519) 5 ^ ^ 
T 319 25 L J 748 lihan Uiicfii \ Q ^ CaJ 511 , Q ^ 

MaKhan 15 All 317 

Where a person has been tried for some offence and acquitted, he 
cannot he subsequently charged with conspiracy of which that ofTence i« 
alleged to form a part— 38 Cal 559 

Coiifinuiiig effinee — \ person who has once been tried for building 
n house without the sanction of the Municipal Committee and acquitted 
cannot be retriM for the same offence simply on the ground that the bouse 
continues to sfond and thus constitutes a continuing offence The |.'c 
Mous acquittal will b ir a retrial — 1917 P W R 17 

SicoiiJ fomplaiit hr iJifj/renl person — \ person once convicted of sa 
offinc* cantii I be trnJ again for the sime offence md on the same fa 
even though ihi romplainam in the si^ond case not the same iierton 
as the complainant in the first ci>e fbus, the accused assaulted seveeal 
persons n etc \t f rst \ filed a cwniplaiiu ig iinst the accused, and 
they were convieied under seen n jsj { P l Xficrwards H fd'*d a 
similar romplaini agnrst Ihe same accuse I on the same facts II fU *hat 
the second trial nas barred — Anm LhanJir v hmp 18 \ I., J 

'Same lacts' — \ Court ought not 10 drcKle that a charge pendmff 
Inal before him is birred under this «-ciion without on investigation of 
the facts put forw ird on behalf of ihe complainant — Hadha hishan » 
Falik cliaiuf 23 C W S Where the complainant charge* •be 

accused before the Maj,istr»ir with « ovt im offince, and a pnliminarj 
objection 1* put forward on behalf of the accused that ht had been pets 
viously tried on the same fact* in another Lourt and acquitted it is the 
duty of the Magistrate to hear the evidence and nicertnm what are the 
fact! ill the two cases, In order to determine wh’‘thrr the facts in the 
present case are the same as those in the previous case— Jf S t/dliftrrjrr 
V 1 /jlaiigi Charan Publ 23 C* W N 599 Where the accused w3» 
charged in the former trial for nn offence under sec 401 I PC, but the 
charge faded fvarause the approver's Ktaiemmt on which the prosecutlen 
was based was coniiJ reil unreliable, « tuV.sequcnt trial for an offeiwe 
under sec 413 I 1 ’ C is not barred by the provisions of this section. 
Wause the second trial is not based on the *ar»ir /arli ns those t«i which 
lb* termer trial procee,|e,| |n ib" fm lrl«1 the prosecution frsted primarily 
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on the approver’s statement, but in the second trial the prosecution is based 
entirely on the evidence as to the discovery of the stolen property in the 
house of the atcused— Chfta;/M v Emp a6 P L R 470 26 Cr L J 

1097 

1093 Trial for diflereat offence upon tbe same facts:— The 
protection offered by this section extends to different offences only when 
they are based on the same facts and fall wi^hin the provisions of section 
236 or section 237 — 1 Bom L R 15 Where a person has been tried and 
convicted or acquitted for an offence arising out of a particular set of 
facts, he cannot, while such conviction or acquittal remains in force, 
be again tried in respect of any offence based on the same facts unless 
the case can be brought under one or other of the specific exceptions to 
the rule provided by subsections (2) 10 (4) — 9 N L R 26 

Examples — (1) A Inal for ihe offence of theft of an animal bars a sub 
sequent trial for the offence of mischief for subsequently killing that animal 
—I Weir 497 Similarly where a person was tried for the offence of mis 
chief and was acquitted on the ground that the tree in respect of which 
the mischief was alleged to have been committed was his own property, 
he cannot afterwards be tried for theft of the same tree, on the same 
facts — 8 Mad 296 (2) Where the accused with a body of people 

committed noting and mischief to the trees of the complainant, and was 
at first tried for the offence of mischief alone and acqu tied, held that he 
could not be tried again for the offence of noting which was based on the 
same facts as the offence of mischief— /« re Chimappa 33 M L T afig 

(3) Where the accused have been tried and nequuted on charges of 
forgery and abetment thereof, they cannot afurw arda on the same fact* 
be prosecuted for offences under sec 82 (<) of the Registration Act, since 
they could have been charged in the previous trial under sec 82 of the 
Registration Act — Waung Saing v Emp 1 Rang 299 23 Cr L J 191 

(4) A person acquitted of using criminal force cannot be tried for 
hurt on the same facts— 16 W R 3 

(5) Wliere a person is convicted on a charge under sec 411 I P C , 

of having been dishonestly m possession of property knowing it to be 
stolen, he cannot be subsequently convicted under sec 414 I P C of 
voluntarily assisting in concealing other property stolen on the same 
occasion from the same person — 28 All 313 The accused was charged 
before the Sessions Judge with the offence of abetment of theft, the Judge 
acquitted the accused but was satisfied that he had committed the offence 
of receiving stolen properly (sec 411 I P CJ The Judge however did 
not charge him with that offence, as he could have done under sec 236 
of this Code Subsequently, the accused was charged with an offence under 
sec 411 I P C , and put on his tnal Held that the second trial was 
barred under the provisions of sec 403 — In re Pundahk 26 Bom L R 
440 26 Cr L J* 831 

(6) Where a person has been tried and acquitted on a charge under 
section 2ti I P C he cannot be tried ngnin on a charge under sec 182 
I P C— 36 Mad 308 

(7) A person charge I under section 324 i p 

Cr Or 


if the offence 
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has been compounded be agdin tried on the same facts for an offeree 
under section 323 I P C , if the tomposition which has the effect of an 
acquittal IS still in force — RntanlM 519 

(8) Where n Magistrate issueef processes against and summoned the 
accused for one of several offences alleged against them, and acqu tted 
them of the offence for which they were summoned, no fresh processes 
could be issued against them either m respect of the offence already tried 
or in respect of the other offences — 2 <. L J 622 

(q) Where the prisoner was at first tried under sec 498 I P C for 
having enticed aw ty a mtrried woman from her husband, and was 
acquitted on the ground that the whole case was fabricated, and the pri 
soner was nest clnrg d and convicted under sec 363 I P C of having 
1 idnapped two inf nts of the woman who were with her when she left 
the house it was held that the second trial was illegal, because so long 
as the acquittal under section 498 I P C remained in force, the second 
Court was bound to take it as proved that the accused did not entice away 
the woman and therefore the offence under sec 363 alleged to ha\e beta 
committed while the prisoner enticed away the woman was disproved by 
the above finding of fact — 1911 P L R 56 

(10) A person acquitted of the charge of cheating cannot be tried again 
for the offence of falsification of accounts, upon the same facts — 20 Cr 
I J 667 {Patna) 

(11) The accused was tried under set 363 I P C and acquitted 
The Sessions Judge directed further inquiry to be made to ascertain whether 
offences under secs 366 and 368 1 P C were committed It was held 
that the order directing further inquiry was illegal, m as much as I id 
napping (sec 363 I P C ) i> an essential element m offences under secs 
366, 368 1 P C and ihc acaised having been already acquitted of the 
offence of 1 idnapping he could not be put on trial again for offences 
under secs 366 368 I P C — 20 Cr L J 526 (Pat ) 

(12) \n acquittal of the prisoner on charges under secs 380, 4 “ 

I P C for be ng found in possession of a quantity of jute, bars sub- 
sequent proceedings m respect of the same act under sec 54A of the Cal 
cults Police Act, because »n the previous trial the charge of theft (s«v 
380, 41 1 I PC) might have been jo ned with a charge under sec 54 ^ 
of the Calcutta Police Act, tinder the provisions of sec *36 of the Code— 
4S Cal 727 

(13) Where the accused was acquitted of a charge of unlawful assembly 
ivjih j):» rcijjjmon object o! assaaitmg a person, the DisCnct Magistrate 
IS not justified in ordering a further inquiry into the offeree of hurt on 
the samp facts, whil^* the order of acquittal remains in force— 5 C W 
N 72 

(14) Where a person was at first diarged with kidnapping a minor 
girl, under section 363 I P C , but the trying Magistrate finding that the 
girl was not under sivtcen, acquitted the accused, a skond trial on the 
same facts for the offence of abducting the girl in order to confine her 
secretly (section 365 I P C ) was barred The accused in the first Inal 
mif,ht have lecn Chargpd in ihe alternative with the second offence under 
section 237 of this Code— Aola %olh v. K E , 24 C W N 856 
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(15) If a person charged under section 338 1 P C , \Mth having 
caused g^l«^ous hurt bj rashly dnsing a motor car, was acquitted on the 
ground that it was not proved that ho was driving the enr, he cannot be 
subsequently tried under section 16 of the Motor Vehicles Act for the 
offentc of driving the car without n license — 2 P L T 31 

(16) Where in accused was tneil under sec 40S I P C for criminal 

brench of trust in respect of three sums of money alleged to have been 
dishonest!) misappropriated, and it was part of the prosecution case at 
the trial that he had made three false entries to conceal the misappropria- 
tion, and he vvas acquitted by the )ury, but was subsequently charged on 
the same evidence under section I P C (faUification of accounts) in 

resp««t of the said three entries, it was held that he should not on the 
same facts be tried again for vvhat were virtually the same offences 
charged in a different form — 45 Cal 924 

(ly) Where the actused were at first charged under see 193 I P C 
and acquitted by the Magistrate who dealt very exhaustively w'lth the 
evidence and come to the conclusion that the culpability of the accused 
had not been established beyond reasonable doubt, and the accused were 
subsequently charged with offences under secs 467 and 471 read with 
see >aoU of the I P C upon facts which were wholly inseparable from 
the facts upon which (Tie previous case was proceeded with, htld that the 
subsequent trial vvas barred by this section — Cfieragoh v Oafish, 30 C 
W N 384 2O Cr L J io»3 

But the previous trial for an offence founded on a particular set of 
facts does not bar a second trial for a different offence based on dxfftrenl 
facts Thus, the previous acquittal on a charge of theft does not bar 
a subsequental trial for the offence of receiving stolen property, as the 
latter offence is supported by certain additional facts ascertained subse- 
quent to the first trial— 10 C \V N 1031 The previous trial for forging 
a Certain document docs not bar a subsequent trial for forging another 
document — 7 W R 15 An acquittal on the charge of murder Joes not 
prevent another trial upon a charge of robbery, because the two offences 
are so widely different that in the frst trial for murder the accused could 
not have been convicted of the offence of robbery under the provisions 
of sec *37 of this Code — IfoIIu v Crown 4 Lai 373 (375) 

" tor which a dtfferenl charge might hme been made — This sec- 
tion protects a person against a tnal lor * any other offence for wthich a 
different charge from the one made against him might have been made', 
but where the offence for which he is to be tried again is the same charge 
that was made against him in the first tnal, the defence must fail Thus, 
where the accused was charged in the first trial with the murder of A 
under section 302 1 PC, as well as with culpable homicide of A under 
section 304 I P C , and was acquitted by the jury of the charge of 
murder, but the jury disagreeing as to the culpable homicide, the accused 
was reined for that offence, it was held that the second trial was nqt 
illegal, for a charge fn respect of that offence had already been made In 
the first trial If the accused bad been charged with murder alone, no 
doubt a verdict of not guilty would protect him from another trial for cul 
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pable homicide, but where a charge of culpable homicide was also made, 
the case falls outside the provisions of the law dealing with cases where 
it ‘ might have been made ’ — Bmp v Airwul Kanta Boy, 41 Cal 1072 
1094 Subsection (a) — ( 0 'Vliere certain persons, 
after beating the inmates of n house, carried off a woman, and on 'he 
first trial they were charged under sections 452 and 325 I P C for house 
trespass and grievous hurt, nnd convicted, it was held that such conviction 
did not bar a subsequent trial for the offences of abduction which had 
been commuted in the course of the same transaction The case fell 
under section 235 (1) and therefore under sub section (2) of this section 
— 3 A L J 2 

(2) A previous conviction for being in possession of counterfeit coins, 
under section 343 I P C , docs not bar a subsequent trial under section 
240 1 P C for passing oiher coins, knowing them to be counterieitefi 
They were two distinct offences-— 31 Cal 1007 

(j) The iccused was at frst tried on a charge of abetment of (orrery 
of a document He was again tned by the Sessions Court, m respert 
of the same document, for using as genuine a forged document It *** 
held that the previous acquittal was no bar to the second trial The case 
was not governed by sub section (1) of this section, in as much as ih* 
case was not one tontempHted by section 236, there being nothing doubt 
ful what should be the true view of the offence committed, the case 
under sub section (a) of thin section, because the two offences were distinct 
offences, and committed in the t-ourse of the same transaction within the 
meaning of section 335 (1) — 40 Bom 97 

(4) The acquittal of an accused on a charge under section 400 1 P 
C does not bar the trial of the accused under section 395 I P C for 
committing one of the dacoities m respect of which evidence was gi^ef 
at the previous trial— 1 Bom L R 15 

(5) 'Vhere sis documents were alleged to be fabricated at one and the 
same time, and at first the accused was tried for fabricating three of th® 
documenU and acquitted a second tna\ for fabricating the other three 
documents is not barred But in the Circumstances of the case it was 
not desirable that the second Inal should take place, as the fabricating 
of all the documents was treated m the first trial as one offence— 2 A B- 

J 673 

(6) Where the accused threatened three witnesses, the trial ond con- 

viction of the accused for threatening one witness does not bar a seconii 

and separate trial and conviction of the accused for threatening 'he othet 
two witnesses — 9 W R 30 

{7) The conviction of the iccused for an offence under the Excise 
Act does not prevent the accused from being subsequently tried for a" 
offence under the Merchandise Marks Act, the two offences being dis 
tfnet and committed m the course of the same transaction— 33 Ca* 'f-* 

^ (8) The conviction of the accused for committing affray (*«= 

I r C } IS no bar to their trial and conviction for the offence of causing 

hurt (sec 333 I PC) commuted m the course of the affray— /vum 

V Emf . 47 All 284 23 A L. J 8t afi Cr 11 J 688 
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(9) A complaint uas preferred under sections 3S2 and 504 I P 

but the Magistrate issued process (ipon the accused directing him to appe 
and take his trial under section 35J onlj The Magistrate acquitted t 
prisoner of the offence under section 35a, but being of opinion that on t 
evidence adduced a prima facte case of an offence under section 504 h 
been made out, ordered process to issue directing the .^ecused to appe 
and stand his trial under section It u held that sub*section I 

of this section applied and the rctnal was not illegal— 20 Cr L J 43 

(10) The accused who ucrc Police constables, cominitted noting 

the course of which they took several persons m custody They we 
at first tried for wrongful confinoinent under section 34< 1 P C m respe 
of the arrests made by them, and were acquitted , subsequently they we 
conMCitd of noting under section 147 I P C field, that the seco 

Inal was not barred The two offences fell under section 235 (i) of ll 

Code— 48 Cal 78 

(ij) The accused was charged und«r sec 409 1 P C for trlmir 
breach of trust m respect of Rs 18,924, alleged to have been misappi 
priated by him between isi October 1921 and i*t March 192a T 

charge was withdrawn with the leave of the Court and the accused w 
acquitted He was subsequently charged with having committed crimir 
breach of trust in respect of a sum of Rs 100 on the 30th November 19s 
The prosecution alleged that the defalcation of ihis item of Rs too w 
not included m the sum of Rs 18,94s and tho facts relating thereto wc 
not known to him at the time of the previous charge Jleld that as t 
sum of Rs 100 (the subject of the subsequent charge) was not includ 
in the gross sum of Rs 18.924 (the subject of the previous charge), t 
offence subseouently charged was not the same in respect of which l 
accused was previously aiquiited, therefore the previous acquittal did r 
operate as a bar to the subsequent trial of the accused— Wagemira No 

V Efttp 50 Cal G32 25 Cr L J 156 27 C W N 578 (following Err 

V Katlttnath la Bom L R 226) 

But a person who has been tried and acquitted of offences unc 
sections 201 and 202 1 P C cannot he tried again for an offence und 
section 176 I P C based on the same facts Such a case does not coi 

under section 235 (i) but under section 23S (*) . therefore sub-secti 

(2) of this section docs not apply It falls under Sub section (i) of tl 
section, and the second trial is barred — 10 C W« N jiS 

1095 Sub$ectlOIl ( 3 ) — ContlUutcd a different offence »—T 

facts or circumstances must be such as to indicate a different kind 
offence of which there could be no conviction at the first trial It 1$ r 
enough to show merely circumstmces of aggravation or serious con: 
quences of the offence which have occurred since the first trial lVh« 
a person was convicted under section 31 of the F^angoon Police Act, if 
for being in possession of an article supposed to be stolen, he cant 
be tried subsequently for an offence under section 457 I P. C merely 
the ground that the owner of the article is traced and some further e 
dcoce IS available — 8 Dur. L. T. 139 The new evidence must constih 
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a different I ind of offence, for which he could not ha\e been tried at the 
first trial 

‘ It erg not 7 iioum to the Court — Tlie new facts or consequences 

must have octurred since the conviction or acquittal at the first trial 

Thus, where a person was at first tried for causing grievous hurt and con 
victed, and after the conviction the injured man died, it was held that 
the accused could be again tried for the offence of culpable homicide, since 
the consequence of hurt (i e the death) did not take place until after 

the first trial — igot PR 3 . 36 All 4 So also, where a person was 

acquitted of an offence under the Bombay City Municipal Al-t, for pro- 
ceeding to erect certain balconies in contravention of the Act, he can be 
subsequently tried for failure to remove these balconies after notice, be- 
cause the offence of non removal of these balconies could not have been 
committed until the notice to remove them was served, and the service 
was made only after the previous acquittal — 4 Bom L R 575 

But if the new facts or consequences were known to the Court at the 
time of the first trial a second trial for an offence constituted by these 
new fa\,ts would be barred Thus, where the prisoner was at first tried 
for causing hurl, and before the trial and conviction for hurt the injured 
man died, and the fact was known to the Court which convicted the pn 
soner for hurt he could not again be tried for iiomicide under this sub' 
section, though he might be under subsection (4)— p N L R sfi 

1096 Subsection (4) — ll« not competent —The words ‘not 
competent to try mean had no jurisdiction to try ’ — 24 Mad fi^t 
a person has been acquitted or convicted of an offence, but the same facts 
disclose another offence which could not be tried by the same Magistrate 
who tried the first offence then iht previous acquittal or conviction is no 
bar to further proceedings for the litter offence — fn re J enkataranga, 18 
Cr L J 643 (Mad ) Palawi Coandon v £ntp 48 M L J 490 26 Cr 
L J 1087 Therefore the trial ot the accused for an offence of volun- 
tarily causing grievous hurt by a M igistrate does not bar the trial of the 
accused for attempt to murder on the same fads, is the previous trial 
was by a Court not competent to try the latter offence — 7 N W P H C 
R 371 Where a fifagistralc convicted the accused of noting, a fresh com 
plaint of dacoity based on the same facts was not barred, since the Magis 
irate who tried the offence of noting was not competent to try the offen« 
of dacoity — 7 filad 557 Similarly, a previous conviction for the offence 
of causing hurt tried before a Magistrate does not bar a subsequent trial 
by the Sessions Judge of an offence under section 304, upon the same 
facts— s Bom L R 125, 43 Mad 330 A conviction by a Magistrate 
for a minor offence does not bar a subsequent trial for murder, because 
the Magistrate was not competent to try the offence of murder— Ratanlal 
337 » IlmHiaitfl v Crown, <912 P R 7 A person acquitted or convicted 
by 1 Magistrate under section 465 I P C may on the same facts be 
tried by i Court of Session under section 467 on the allegation that tHe 
document said to have been forged was a valuable security— 19 Cr L J 
3S8 (Cal) When on a Complaint made under sections 409 and 477A 1 
r C , a second class Magistrate proceeds to deal with the case as one 
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under section 408 I P C nnd tquitted the accused, and the complainant 
afierw ird» presented a further complaint to the District Magistrate pray- 
ing for the trial of the accused under sections 409 and 477A I P C , iC 
Nsas held that the District Magistrate uas competent to take cognizance 
of the second complaint as the second class Magistrate who dealt with 
the first complaint was not empowered to commit the accused persons for 
trill to the Court of Session — ArishnadAoii^ i Mahendra 13 C W N 
518 \ person conxicied l>y •» \il1ig»* Headman under the Durmp Village 

\ct, for assault, can he tried subsequently by a Magistrate for iBe causing 
of hurt upon the same facts the sillagp Heidnian not being Competent 
to try the offence of c lUsing hun — fnml I H R 3rd Or 135 

If howeter the Court (Sessions Julgc) which tried the previous 
offence was also competent to try the subsiquint olTcnce the trial of 

the latter offence is barred b) this section, and the fact that the first 

offence was triable with the aid of assessors and ih» srtond offence was 
triable by a jury, is immaterial — *4 Mad 641 This sub section refers 
to the competency of the tribunal to try the offence— 36 Mad 308, and 

not to the nature of the offence, le as to whether it is triable by jury 

or with assessors 

The absence of a proper complaint under section iqg of the Code 
renders the Court incompetent to iry the offence IVhere a Mogis 

trate dismissed a complaint of an offence undtr section 498 I P C on 
the ground that the complaint was nni made by the person specified under 
section IV) and iei|uitied the iccusrd it was held that the order of 
acquittal amounted u> i finding tint the (curt wa> not competent to try 
the offence in the absence of n complaint by ihe proper person, nd 
therefore i fresh complaint insiiiuied by the proper person (the husband 
of the worn in) w is not birred und r this section— 31 Ml 317 Similarly, 
where the jccuseJ first trieil under stations jdd 368 and 376 I I* C 
and i^uitted, an 1 subsequtnily the husbmd of the woman preferrt 1 a 
complaini un 1-r sertion 498 I P L , on the same facts md the ac-iiscd 

was tried and convicted it was held thji tie second conviction was not 

illegil, since the previous (curl was not conipehnc to try the accused und r 
section 498 in the ihveno of a compijint by the husband— £rt ^ \ 

Tileurniu, 17 Horn I R 6“8 \s to the effect of at sence of complaint 
.under sec 195, see Ncje i«><}o above 

Where a previous prosecution for an offence under sec I'tl, I P C 
failed on the ground that s tnciion under sa: if/t ( r P C was not obtained, 
a subsequent prosecution on the same facts an J for the same offence is 

not illegal if It IS launched after ibtaining such sanction In the absence 

of a sanction in tlic first trial, the first Court which tried the accused 
was not a Court of competent junsdiction in respect of he oftence, and 
the scern I in 1 is not Ilur fore barred — Kam \jlh v A £ , *4 A I. J 
180 \ I K iq-ifi Ml 131 V prosecution for an offence specified in sec 
8^ rf the Regisir ii ion \ci cannot be rommcnccd without the sanction of 
ihi oflicers nienlioiiecl in s c 83 t f that \ct, an I Consequently, an ac 
quill d 111 I |>revi)us irni for n offence uni r sre 419 I P C when no 
such sanclim un !er sec 83 bad been given, ■> no bar to a subsequent 
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prosecution under sec 82 of the Registration Act on «uch sanction being 
given The Court in the previous trijil''was not competent to try the accused 
under sec 82 o( the Registration Act—VoAoi* -Ea! v Emp 19 A L J 
S13 22 Cr L J £0 Bifl see I Rang 299 and- s* Cal $66 

1097 Explanation* — What orders do not amount to acquittal -- 

(i) The dismissal of a complaint under section 20J is not an order cl 
atqoittal Mithin the meaning of rtiis section, and therefore upon such 
dismissal, it 1$ competent for the Magistrate to entertain a fresh compis nt 
or to re-henr the original complaint see notes under sec so2 

(2) An order under secitou a/o stopping the proceedings of a trial has 
been specifically exclude by the expljaatKut from being an order of ac 
quittsl, and therefore it does not bar fresh proceedings — 1913 P K 9 

(3) \ stay of trill under section 240 has not the effect of ocquittal 

of the nccused here 1 Magistrnre trying an accused for offences under 
sections 193 nnd 204 I P C coniirted the accused under the former sec 
tion but with regnrd to the latter the Magistrate thinlong that the facts 
constituted some other offente* ordered the papers to be placed befor* the 
District Magistrate nnd liter on the accused was again put ofl trial und^r 
section 204 I P C it wns held that the first disposnl d/d not amount 

to an aequictnl but only to a stay of trial under section 240. and the sub 

sequent trial was not barred by this section — 1889 AWN 8 

(4) ^\here the prisoner is released by the Appellate Court on the 
ground of illegal or irreguhr procedure la the Lower Court, the release is 
no bar to the retrial of the accused for the »ame affenve — 13 W R 4* 

Discharge of accused — See .(03 -ipplics only to cases of oequittfll or 
conviction and has no ifplicaiion to a case in which the accused person 
has be»n discharged-’ty \ L J 867 

It is competent for the Magistme to rehear a complaint after the 
accused is discharged under sec 253 or 259 See notes under those sec- 
tion’ An order of discharge under sec 333 is no bar to fresh proceedings 

-~40 Cal 71 but sec £2 Cal 590 When a person is discharS**^ 

Under sec iig, he is merely permuted to depart Such a discharge is 
an acquittal, and fresh proceedings may be taken against the accused 
See 33 Alad 83 AVTiere a conviction by a Magistrate who h«d no jun* 
diction to try the case is set aside on uf^eaf and the Appellate Court 
w-nhoul ordering a retrial merely discharges the accused this Sectun dets 
not bar a fresh trial by a competent Magistrate — 29 Cal 412, 3 Mad 4^ 
But although there is nothing m Jaiv against the c-ntertamment of a 
second complaint on the same facts against a person who ha* f"en dis 
charged, yet, unless very strong grounds arc shown, (1 e discoiery d 
new fa-ts, etc), a person who has been charged once and discharged ought 
ret to be harassed on the same tharge — 18 Cr L J 329 fAlad ) 

AVbcn an order of discharge »s passel, no formal order undir sec 43 *^ 
It 437 IS meessary for the instillilion of a fresh trial— 1 Cal 2S , 2 Cal 
405, 4 Cal 16 JO Cal 2C8, a* Cal 211 29 Cal 726, 29 All 7 , a Po"' 
S34, to Pom 131 2« Mad 310, 32 Mod 120, 17 O C 273 
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Or \pprALs 

404 No ipppaJ sbaJl lip from in) jud/jment or order 
Unltss otheiwse pro ^ Crimmtl Court except is proMded 
<3ed, no appeal to lie. for In this Code or by mj other hw 
for the time bein^ in force 

1099 Ho appeal .—Ofdmanb no ippcil lies, CNcrpt is olberwi'e pro* 
vided by this Code or by anj other special la« In i ci»e in which no 
appeal lies from an order, tlw proper course it to mike an application for 
revision— 181)3 A W, N M* \ 1 thoogh the hw nny not allow appeal 
in certain ca!F''s, the Kich Court in the exerci>e of ihe powers vested in it 
as a Court of Revision miy, in thexe cises ind on very exceptional 
grounds, act as an ApjK-Hate Court— R Bom to? If an ippeal is pre* 
sented to the High Court m n case in which no appeal i> nllowed to the 
High Court, the case may be disposed of under us revisionol powers, If 
the High Court fnJs that it is x proper cx»e in whnh it mxy exercise 
iis revisional jurisdiction Sec 9 Cal 513 

1100 . Appeal to Privy Coancil — LnliUe the Civil Procedure Cole, 
the Code of Cnmiml Procedure contains no provision for appeal to ilie 
Privy Council It is onlj m the power of the Judicial Committee of ihe 
Privy Council exercising the prerog'^iivc right on behxlf of the Crown to 
entertain appeals in matters of criminal juris liction — hi) re Joy iurrn 
Moolenee. i W U 13 (P C) 

An appeal to the Privj Council lies onij under very special and 
exceptional circumstances It is not in every cave m which it could be 
shown tint the Judge hal nns tirected the jury, that an appeal will he 
allowed— 15 Ml 310 IKfore granting the certificate ihat the case i* 
a fit one for app al to ihe Privy Council the High Court must bo satisfied 
lint there is a re ison ihle ground for thini ing lint grave and substantial 
injustice may have been done by reison of some departure from the prin* 
ciples of rjatural justice-— In re Ift} (Mtn^aJhar Tilak Bom git 10 
Bom I* R 973, 0 Cr L J 326 Tlie Judiciil louimittee of the Privy 
Council does not lightly interfere in criminal cases, hut where justice 
had been gravcK and injuriously mi^amed and the sentence pronounced 
against the appilhnt formed an invasion of Ins liberty and denial of lus 
just rights as a cmreii their lordships felt called upon to interfere— 

63 
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would hnxe liVen 1 different \iew of th<* m 
ittieNtion>. are, as -i general rule, tmted as bemR 


Louis Fdouard I oiiier \ hint’ i8 C \V N <)J 5 (P C ) Cr t J 305 
26 ^l I J I 

The Soxerrign m Council interfere* only when it i« shown, that mjus 
ifte of T serious an /5 substantial character has occurred \ mere mistake 
on the ptrt of ilie Court below as few caantple, in the admission of 1111 
proper e\idenct will not suffice if it has not I'd to injustice of a grate 
character Nor do thi Judicial Committee advise interference nierelv 
liecHlse the) iheiriselve* 
dene admitie I Such > 
for the fin il d cision of the Courts below Error in procedure may be 
of a cbaracier so grave as to warrant the interference of the Sovereign 
Such error m y for example dejmve a man of a tonstitutional or stalu 
lory right to be tried b> a jury, or by some particular tribunal Or ii 
may have b<en carried to such in extent as to cause the outcome of the 
] roceedings to be contrary to fundamental principles which justice re 
tjuir s> to bt observed Hot vvhere the error consists only in the Jact that 
evidence has been improperly admitted which was not essential to a result 
which might have been come to wholly independently of it, the case is 
different The dominant question is the broad one, whether substantial 
justice has been done and if substantial justice has been done it »» 
contrary to the general practice of the Hoard to advise the Sovereign to 
interf re with the result — Dol SniiJi \ K F 44 Cal S76 (PC) >5 ^ 

I J 4 , a to Horn I R .,10 ti C W S R18 33 M L J SSS 

Cr I J 471 

Period of limitation for afificot — See Arts ten 150V, 154 tSS 
157 of the Indian I intifaiton 4 ci IX of 1908 

405 Any person \\ho«e application under section 89 fof 
Apaeal from o'd r re* the delivery of property or the proceeds 

property b\ nnv Court, may appeal to the Court 

to which appeals ordinarily lie from the sentences of the for- 
mer Court 

‘ Court to afiiffi appeals onfoxinlv he means Court to whicli opp^i*^ 
he in the majoriij of ca«c3, even though in a particular instence, ibe 
ppeal maj 1 e to anoth'T Court — it Fom 4^8 ' 

406 ln> perwn ■uho hax been ordered wider Sccfion 

Appeal from order >e* JCltr jrcitrify for keeping the 


iij^ntiist swell order — 
ti Frestdettcy Mamstrote, lo the 


behaviour 

(<i) If niiidc b\ 

Court, 

(b) If made b\ an\ other Maprslratc, to the Court of 
'icsitou 

Fro- 1 Jed that the local Oo-fr«Hipnf ttiay, b\ tio/i/icnlm'i 
Ml the tocal official < 7 n-pffr, direct tital 111 nin district specified 
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in the notification, appeals from such orders made by a ^[agls^ 
tratc other than the District Magistrate or a Presidency 
Magistrate shall he to the District Magistrate and not to the 
Court of Session 

Provided further, that lotliuig in this section shall apply 
to a person the proceedings against whom arc laid before a 
Sessions Judge ni accordance uith the prottsions of subsection 
(2) or subsection (jl) of Section i2j 

1101 Change: — Tins s^cllon has b»*en redrafted bj section 105 of 
the Criminal Procedure Code Ameadmeni \ct Will of 19*3 The old 
section stood thus — 

“ 406 Any person ordered by n Migistratc other than the District 
Magistrate or a Presidency Magistrate to gisc security for good behaviour 
under section 118 may appeal to the District Magistrate ’ 

Tlie mam changes introduced are — (t) Cnder the old section an .appeal 
tvas alloaied only in a i,ood teha leur ease no appeal lay from an order 
direcling security (0 keep the peace— ry Ml 613 Jla/ Datt v Enip 14 

^ L J 3C8 17 Cr L J 163 Daiarast \ Pailob 11 A I J <6 35 All 

103, IS Bom L, n 740 ^ha»ir<io v Fmp 19 N I R ilto These cases 
are now overruled, an I an appeal is now allowtd from such order 

(3) Under the old law there was no appeal against on order of n 
District Masntrate or Presidency Magisirale directing security— i8g8 
A \\ N 137 under the present law an appeal lies from the order of 
any Magistrate 

(3) Under the old law, the appeal lay to ihe Ditlricl Mo^itfrnh 
un ler the present law, it will ordinarily li 10 the Court of ^rmon, and 

in the case of order* by a Pre*«lem.y M igiNtrate to the High Court Thi* 

proxi'ion did not eaist lit the Rills or Reports but was made during 
the debate in the I egi'.Iaiise \**enibly Tlie reason of this amendment 
has been thus stated by Dr Gour on whose motion the amendment was 
cirried ‘ Ml cases m the district lalating to thi breach of ih" peace 
find good behaviour are cases in which the Di'tncf Magistrate is interested 
oflicially, and it is only fair that any order pissed 1>) a Magistrate should 
b revisable on appeal by an independent tribunal such as the Sessions 
Judge Is the accused likely to ^.ei fair and even hamlcil 

jiistivc at the hands of the District M <|,isiratp who peruses case-datries and 
pc lice reports an I hears a good many things which undoubtedly he is 
boottJ ic he<r about the of hr* tiatrrci aa! about peoph nho we 

disturbers of public peace’ or i* n 1 kely that justice will sulTer and 
Ins suffered in (he past by such cises being finally disposed of by him rath r 
than by an independent tribunal such is the Sessions Judge' — Lrgiih(i*'e 
IrsfiiiWy Delates 8ih Tibruary i9’3 |>p 3063 20O4 

1102 Scop6: — This section applies only to an order requiring securit 

under set; 118 tm order directing security to kiep the peace under sec t 
IS not appealable— 3 Weir , 
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Clause (b) — UnJer the old law, an app<*M from tn order p^ssed by ^ 
Migistrate (other than the District M'i(*istrate) 1 a> to the Court of th' 
District Magistrate and not to the Court of Sessions — Maheudra \ h E 
4S Cil 8-4 25 C W N 383 23 Cr I J 229 I S L R 98 Cien an 
appeal from the order of an Additional District Magistrate lay to the Distr ct 
Magistrate and not to the Sessions Judge — ^48 Cal 874 Under the present 
law the appeal will he to the Sessions Court only under a special notifies 
tion under the frst pro\i«o the appeal will lie to the District Magistrate 
Second projiso — This proviso expressly lays down that the momfnt 
a reference is made to the Court of Session under sec 123 it operai“s 
as a bar to an appeal The reason is two fold first since the Sessions 
Judge IS seized of the case on the reference, any appeal to him i» unneces 
sary secondly if an appeal is allowed to the Court of the District Magistral 
under the first prosjso there may be two different decisions, one by 
District Magistrate on appeal and another by the Sessions Judge on ih 
reference The principle of this proviso was recognised under the oil law 
pee Qatnar Dm v E>"p 23 Cr L J 454 (Lah ) 

Where the order of a Sub division il Magistrate under sec 123 " 
confirmed by the Sessions Judge, the order passed by the Sessloos Cour 
liecomes the operative order, and no appeal lies therefrom to the Distr d 
Magistrate as it were from the order of the Sub divisional Magistrate—!- 
n R (1893 toot) 381 When a reference has been rrfade to the Sesssons 
Julge under see 123 and disposed of no appeal hes to the District Mag’ 
trate— tgoo P R 15 nor «\en to the High Court — 9 Cal 8*8 

40 BA 4(13 pcrsoti aggrtned b\ nn order re/iiii«ir 

App«I (romed., re 

fusing to aecept or reject (ton 122 may oppeal 
mg a surety order— 


(ft) if ntade ha a Pr«Jitfciic) Magistrate, to the 
Court, 

(f») if made by the District Magistrate, to the Court of 
Session, or 

(c) if made by a Magistrate other than the District 
Magistrate to the District Magistrate 
This section has been ad led by section 110 of the Criminal Procedure 
Code Xmendment Act XNIll of 1923 We thinh that there should be a 
general right of appeal against the reject on of a surd), and wc have prd 
vldrd for It m section 406 \ ’ — ItepofI of the Select Coniinillee of iQi^ 


407 (i) Any person conaicted on a trial held 

, , , . Magistnie of the second or third class 

Appeal from sentence ** „ 

of Magistrate of the or any person sentenced under Section 
second or thi d cUss or iii respect of "thoin an order has 

t cen made or a sentence has been passed under Section 380 In 
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a Sub-ili\isional Magistrate of the sccotui clas'', may appeal to 
the District Magistrate. 

(3) Tlie District Magistrate may direct tliat an\ appeal 
Tr>™fcr ,I =ppt.Is lo '«•'<>». or .,m cinss of such 

first class Magbtrate. appeals, sh ill be heard bv any Magis- 
trate of the first cl iss subordinate to him and tmpouered by 
the Local Goternment to hear such appeals and thereupon such 
appeal or class of appeals may be presented lo such Subordi- 
nate Magistrate, or, if alruidy presented to the District M igis- 
tratc, may be transferred to such Subordinate Magistrate The 
District Magistrate may uithdraw from such Magistrate any 
appeal or class of appeals so presented or transferred 

Chaoge: — The mlicisro norOs line Wci ^Jd<J Liv section m of the 
Criminal Procedure Code \mendmcnt Net XMll of 19*3 A similar 
amendment is made in sAtion 408 a1»o 

1103 ' Coniieled on 0 trial ' — Since ili- word ‘ offence ' is defined 

bj section 4 includes an aci in respect of winch a complaint miy be made 
under section ao of the Cattle Trc«pi8$ \ct 1 |«ison igainst whom on 
order under section ti of ihdi Act is made is 1 person 'Convicted on a 

trial ' within the meanint' of this ccction, and <n appeal against such 

conMCtion by a secotii or third cla'» Magisir.itc lies under this section— flg 
Mad 517, hoJtiks \ i'*i/'a UaJa 46 Bocn 58 

Second Of l/nrd ilass ^toj'islroie — If i »<iond cl iss Magistrate is 
holding a trial and after ihe Jieariiig is complete, he is invested with first 
tlass powers and he cotuicis ih< accu'-ed m the 1 iiier capacity, he will be 
deemed to hive held tin trial as a second «Jass l/d^isfrnte and the appeal 
Will he against liis judgment iiA this in'll 10 (he Di-.inet Magistrate It is 
not the comiclion but llic hold ng of tli mil by a second or third class 

Magistrate that determines, tin fotum of aji|x- d— ^ m;> v Ago /*oa 4 L 

B K 2j 9 8 Cr L J 48 Bui where 1 Migistrate begins a trial as a 

sfcond cli«» Magislraie but bcfoti tin hiariiij, of (he .irguments he is invest- 
ed witli first class powirv >c, where pin of (h^ trial is held by him as a 
2nd vlass Migistrate and part ns a frst th-s Magistnte, the proper tribuml 
for liearing the appcnl from his conviction is th'' S'-.moiis Judge and not the 
District Magistrate — S/ieoblmw/ou v Fnip «> P I 1 ^34 26 Cr L J 

914 A I R 1925 I’al 472 

\n appeal from a Utiich of Magistrates inve'leO w,ih 2nd or 3rd class 
powers will lie under llii» ‘cctwm to the. District Magistrate — 9 Mad 36 
But if a Bench when sitting together is invested with first class power*, 
though consisting of second or third class M igistr ilcs, am appeal from such 
Bench will not he to ihe District Magistrate but 10 the Sessions ludce— 
9 Cal 9C 

1104 Sub-section ( 2 ) 1 ram/cr hr District Mojufrofe — Th 
District Magistrate niav vlcli^jaie hi< work of hciring appeals, but 
any revisional work Where i District Magistrate directed an Ass ^ 
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Cloiue |b) — Under the old law, an nppeal from nn order passed by a 
^f^glstrate (other than the District Migi»trate) la) to the Court of th' 
District Magistrite and not to the Court of Sessions— l/obendro \ K E 
4S Cil 87^ 35 C W N 383 23 Cr I J ajo j S I R 98 T'en an 
appeal from the order of an Additional District Magistrate lay to the PistnCt 
Magistrate and not to the Sessions Judge — ^48 Cal 874 Under the present 
law the appeal ttiU he to the Sessions Court only under a special not Rea 
lion under the frst protiso the appeal will le to the District Magisinte 


Second pro iso — ^This proMso expressly ln>s down that the moment 
a reference is made to the Court of Session under sec TJ3t it operii'*' 
as a bar to an appeal The reason is twofold firsl since the Sesson' 
Judge is ieited of the cast, on the reference an> 'ippeal to him f» unn'-res 
sirv ifcondZy if an appeal is allowed to the Court of the District Mrgiitnt^ 
under the first proviso, there may be two different decisions one by thf 

District Magistrate on appeal and another by the Session* Judge on ihr 

reference The principle of this proviso was recognised under the old Isv 
sec Oaindr Oi«, ^ E"'J> *3 Cr L J (Lah 1 

Where the order of a Sub*divisional Magsirate under sec i ^3 ’* 

confrihed by the Se»9 ons Judge the order pivsrd by the Sessions Court 
becomes the operative order, and no oppeal lies therefrom to the D sir ct 
Magistrate as it were from the order of the siub'diMsionnl ^^aglstrot^— 1- 
n R (1893 190O 181 When a reference lus been nfade to the Sessions 
Judge under sec 1J3 Jnd disposed of no app»M 1 es to the District Mtg’ 
tnie->J9oo P R 15 nor even to the High < ourt — p Cal 878 

406A dtit person apprtcied nn orjer refusitig io 

APPMI t,omo. 4 et « " «'«lv m.Af 

fusing; to accept or reject f*®” snffv appeal ngoiast 

mg a surety order— 


(ft) if made hj tj Presidency Mnf^istrate, io ihc 
Courf , 

(f?3 if made bv the District Vagistrafe, fa the Court of 
Scsstott, Or 

(c) if made by a ^^aplslrale other than the 
^fapistratc, to the Disfrief Ma/risfrate 
fins vection has been ad M by section no of the Cnm nai rroceJorf 
Cod'' Xmrndmeni Act X\ III of 1913 We think that lh"re should b'* 
general right of appeal ogainst the rejection of a surely md we ha'* pf*** 
Mdcd for It in seciion ^of \ ’ — /Tfjiofl of the 'Select Commiitfe of i9’^ 


407 (ij Any person convicted on a trnf ficfd 
App,U I, ora ■'l-'R'Sl™' nf "« 'TOn.l or 

of Magistrate of the or any perxoti sentenced under Section 
second or thi t» cfsss 2^^ respect of ’ihom nu order has 

f ern rnoih or a seitlence has been passed utider Section .1^ 
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a Suli-dn i«ional ^Iag•l‘'tratc of llic second eh'''', in »y appeal to 
tlic District Mafjistratc 

(2) The District Magistrate m « direct th it anv appeal 
Tran.hr ,t appral. to 

first class Magistrate. appeals, shall be liLiid bv any ^fagls- 
trale of the first cl subordimtc to him and empowered by 
the Local Go%ernmcnt to heir such appe lU and thereupon such 
appeal or class of appeals may be presented to such Subordi- 
nate Magistrate, or, if alreaiK presented to the District Magis- 
trate, may be transferred to such Subordm itc Migistnic The 
District Magistrate inaj withdraw from sueb Magistrate any 
appeal or class of appeals so presentes! or transferred 

— TiVie wMiis Vwm. Vk^o xiidot seewon xii t>t xVie 

Lriniinal Procedure Code \inei)dment Net Will of 19*3 A similar 
nmendment is made in s«M)on ^o8 aUo 

1103 ConaitUd on a l?iol —Since iW* word offence ss defined 
by section 4 includes an set in respect o( uhiih 1 complaint may be made 
under section so of tlie CattU lrc«piss \ct i |>crson against whom in 
ordT under section a of ihat Act is made i' i irr»on ‘convicted on 1 
Inal nithin the meaning of ibis sccimn -nul an ippcsl against such 
contiction by a second or third ih'-v M-igisinu li s under tins section— 29 
Mad 517, liodnl s \ f’upa Dttda .|6 Bom $$ 

Sreoiiif or Third lUtt Magitltole —If 1 Hiond 0 iss Magistrate is 
holding a trnl and after ih* hearing is complete he is invested with first 
llass powers and he cumicis ihe ccuved in the litter capacity, he will be 
d''em''d to luve held the Inal os u snond ilass t/o^iifrnle ind the appeal 
will he against his judgm nt iiA this irinl lo the District Magistrate It is 
not the contietion but the boiling of «h trial b> a s»cond or third class 
Magistrate that determines tin. forum of i|je 1 — fmp v Nga Pau 4 L 
B It 239 8 Cr 1 J sb Bui when i M igisirate begins i trial as a 

s'-cond class Magistrate but 6f/ore (hi heating of the arguments he is iniesl- 
cd with first class powers if where j irt of the jml is held by him as a 
end thss Magistrate an I p irt ns i first iln-s Magistnlc, the proper tribuml 
for henrmg the appcsl from his consiction is th S ssions Judge and not the 
District Magistrate — £ 7 irot>fM»;<i>i t fmp 6 >’ I 1 .,54 26 Cr L J 

9H A I R 1935 Tit 4- 

\n appcnl from .1 Ueiich of Magistritis imesl U with znd or 3rd chss 
powers vmU tie under Uin. seclmt to the DisUict Magistrate— 5 Mad 36 
But if 1 I«.nch when sitting logetlser is invested with first class powers 
though consisting of sciond or third class M igistrMes an appeal from such 
Bench will not lie to the Distrifi Mngmnte but to the Sessions ludce— 
9 Ca! 96 . 3 h 


1104 Sub-secllon _x|„ 

D.sinci Miti.irat. mij .kOcalc h.i ..H. ol |,c.nne appeal. 
a,., r..,..onal .orl, Wk™ a U.-t,,, Mae,.,,.,, d.r«„d ■„ A..,„a„, 
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CoIJecfor unler Imn to perforin ill rouime uork of the Collector « office 
fftc/uJiM(( tnotinjf ij } Lffate •mil r(.%iSK>R 3 l ttorlc,'* »t tvas field that as 
regmls miHiunnl work such a delegation «as nUra circs because this 
section lots not ref r to «ork of thit kind but ts regards appellate work 
the dolcgHion is snlid — 3 Horn L R 53! ’ 

\n Wtliiional Dislrfl.1 Magistrate is subordinaie (0 the District Magis 
trite for the purposes of this sub section and the District Magistrate tnav 
tnnsler in j) peal to the ^ddltl0^ll District Magistrate See sec Jo(j^ 
The Court to which m ajpcil is transferred for disposal, anU on whith 
the rcspoiisibihlj for its correct disposal rests is not bound by any opnuon 
ns to the riecess fy for taking furllier eyidence formctl by the Coufl Iroin 
which the ippe il was ir nsferrtd and which is no longer rt sponsible for ih'* 
decisiofi of the app‘‘tl — In re Hagn Inibalain 31 Mad ayy 18 M L ][ 
80 7 Cr L J <30 

} \en thougli i IJstrlt M igisjr-ite his transferred the appesl lo 1 
Sublnisirin) Magistral ihe District Magistnic Ins jurisdiction to wilh 
draw the appeal to hi* own file from Ihc fie of a Sub Divisional Magi‘tnte 
by whom a has i <n l^trl in pjrt WTierc suth SubDnfsional Migisfratr 
hil issued summons for ih raanno tion of rertiin witnesses is Court 
witnesses it la not incumbent on the Disiricr Magistrate on Ihe withVawal 
of the cast to his own tile to \ mine tho'C witnesses as ho is not bounl 
bv any op nion if th ^uh Diiisiuii ■) M igistrate— /« re /l/ag« It balof'i V 
Mai 37‘ 

408 pc^^on convicted 00 N trn! held bv nn \sNi«tihf 

Agpe}] from sentence Sessions Judj>c 1 District 
I'u.'l/orM.s.-lV.K"/ “ ''.gwrale of the first class 

the first class. or 1113 person scnfcnced untltr Section 

J49 or til rested ol ilnnn an order has been made or a setitence 
has been passed under Stclioit jVo bv 1 Magistrate of the 
cl jss, rmj appeal to the Court of Session 
f’rovided as follows — 

(a] * * * 

ii>) when in anj case an Asc-istant Sessions Judge or t 
Magistntc specially tmponcred under Section 30 
passca in> sentence of imprisonment for a term 
exceeding four jears or anv sentence of trans 
portation the appcil of till or nit) of the 
comuled at such trial sJnll Jil to the High Court, 
(c) when inv person is convicted by 1 ^faglst^ate t’f m' 
o/fcncc under Section 124! of the Indim iVnal 
Cotlc the appeal shill he to the High Court 
Change.— Tlir iiiltci' d woola hivt bern n K.;il by section ti* 0! 

I fi I imt Irocrliirc tek tmcncln 11! tcl, WIH of 1033 Cfiuic f«J wh'd’ 
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rffcrrcU to Luropc m DrilKb Subj«U ln«. biMi omitted b) Un. Crniiin il Law 
Amindm'ni Alt, \ 1 l of ttjij 

1105 'COQVlctSd' 1 — \ pinioii w 1 h> i-* coitiiii'd but on whom no 
tcntince passed, the pcrvon bemi* rc.lciv«l on prubnion under section 562, 
i< call to be 'conMCied* wiilnn the me mint; of this section and cm appeal — • 
hiif' \ Moiiohar, 1004 P R 24 1 Cr L J 109R //u\ol \ Croaii 1917 
P R 20 18 Cr I J 40i . Bii/iodnr \ Istnaii 52 Cal 4(>t 29 C W N 
151 If a Mngistnie of the first c 1 t«s pi>»os in order undir sec 562 in 1 
sii'nninry trial, «eclion 414 will not apply but tin c isc u dl be governed by 
this section, and an apjHal will lie to the Sessions Judge — Li’ip v Ilira 
Lai, 4O Ml 828 (SjQ) 22 \ L J 751 2a Cr I J 1244 

Sfiileiifc under Scefion j/g — \\htn 1 cnsi i>> n f rrtd to i District 
Magistrate under section 349, the fact tit it he is Iso nivest d with spici d 
(Kiwirs under section 30 will not emapuwer him to pass n srmiiiee of five 
jears’ imprisonment, such a senl'iice is «l/r<i ,jres having rtgard to the 
last iliusc of section 349 Ihc a|>|>«al in such 1 i isc will he to the Court 
of Session, .and not to the High Court unit r proviso (|.) — 4 I 15 R 53 

Srnfciire iiiider Section jSo — \MKre pructidings wire subni lied under 
Section jSo by a second class igisirati to 1 first class Magistrate, in order 
that th* accused might b» dealt with under ssction 562 and the latter con- 
V ictril and *1 ntct^ced the accused and the <|ueslion arose under the old law 
as to whether an ippeal I ly to the Sessions Judge Cr to the District Magis* 
intr, It w IS held that ihe sentence p,f,s<d tiy the first class Magistrate 
under section 380 in a case submitted to him w is unquestionably a sentence 
ptssed by such Migistrau, and ilie appeal lay to the Court of Session — 
Etnl> V Jihiwappn, 17 lloiii L R 89^ this is now caprcssly laid down 
m the prcsini section as aiiKnded 

1106 Court Ol Session;— "Ixtre a Magistrate was authorised to try 
dl offences throughout the whole District md ibire were two Sessions 
Divisions m the Discritt an appeal from t sentence of the Magistral'' will 
Ilf to ihc Si'ssions Division within vvhuse jurisdiction tlie Headquarters of 
the 'I igi«lraie were situate, irrcsptcu\e of the place where the olTence \\.is 
committed — 30 Mad 136 Ilnatol a Croun 1918 P R 7 P L R 48 19 

Cr L J 310 

l^^col licjrJ uilhout funsduhon — Wlurr an icciiepil pi rson was 
acquitted by a Sessions Joilgc in an appeal which he hal no jurisdiction to 
h' ir, he may Ijc re arresiel even after the eapiraiion ol the perioel to which 
li< w IS origin dly sinltnced to be imprisoiud and may U made to undergo 
the r<«t of his term — Ratanlal 17 

1107 . Proviso (M — The reason for ilits i»rovi'0 obviously is that 
when a long lerm of imprisonmocit has to he undergone, the question whether 
tli<‘ olTcncr is proved should be tried in .ip|wal by \ Court of a higher gradr- 
thin It would iiv. trud by if the sentenct were levs — 4 1 C R 53 The 
sentence of Imprisonment escceding four jears m this proviso must b» taken 
to mean thi jiibsfiiiitirc sentence of imprisonment .ipart from any sentence 
of imprisonment m default of fine Tlieftrorc .in apjveal from a sentence 
awarding 4 jvars' rigorous imprisonment ajid 1 fine of Rs 100, and in 
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JcfauU or fine, to sit months’ rigorous iniprlsonmem, lies to the Court of 
Session anO not to the High Court — hhtida hahhsli \ Crooin, 1918 P. R 
jy 19 Cr U J 742 

\n appejl Irom the con\iction nnd senutice of less than four jcirs 
imprisonment by an, Assisinnt Judge lies lo the Sessions Judge, and not to 
the High Court simply beenuse by the time the appeal is filed the Assistant 
Sessions Judge has been promoted to the ( osition of OITg Sessions Judge 
(ind IS therefore incompetent to heir the appeal against hts own order) 
The proper procedure in such a case would be to file the appeal before the 
Offg Sessions Judge who on the receipt of the aj^eal would cither send it 
to the High Court or would postjionc its hearing till the return of the 
permanent incumbent — Carib Lot ' Cro^tn 3 P L J 192 jy Cr I J 

442 

1108. Concurrent sentences:— l ndcr section 35 (3), concurrent >rn 
tenccs cannot be aggregated together for the purpose of raising the status 
of the forum of appeal — Cnrtnaha) \ £mp 3 P L J 13S, Tulsi ' 
K E II A L J III 35 \11 154 Therefore, where an Assistant Session 
Judge or a Magistrate sji^cnlli empowered under sec 30 passes *e\cral 
sentences of imprisonment upon on accused each of which is for 0 term of 
four years or under, and Uu sentences arc ordered ip run concurrently, the 
appeal from the conviction and sentences lies to the Sessions Court ond not 
to the High Court — Lekhnu \ h E 23 C 1 J 595, Gurusahat s 

3 P L J 138, Sher Muhamviad \ Creaii 1901 P R 25 

Afflgisiro/e acting under teihon 30 —Under this proMso, where 8 person 
is convicted by a Alagistratc invested wiih enhanced powers under section 30 
nnd sentenced to imprisonment for more than four years, an appeal lies to 
the High Court and not to the Court of Session— /IhmaJ AJmii ' Croun 
1916 P R 5 17 Cr L J 200 1916 P L R 122 

If the appeal Is presenicil to the Sessions Judge instead of to the High 
Court, and the Sessions Juigt di«| oscs of the appeal, the proceedings before 
the Sessions Judge are void under sec S3o(r) — /n re Abdulla " RanS 
386 (387) 2G Cr L J 393 

1109 . *AU or any ol the accused':— Tins ameniment provide* 

that in a tri'il m which more than one person arc accused and in winch hv 
reason of the sentences passed nn ap|>eal lies in the case of some persons to 
the Sessions Judge and of others to the High Court, the appeal of all sliall 
lie to the latter tribunal’ — Slalemeiil of Ob/crli find Rfasons (tPH) 
«cveral parsons arc tried jointly, and il»e \svistanl Sessions Judge passes a 
sentence of o'er four years’ imprisonmcni on come of the accused, and a sm 
lence of less than four years on the others, the appeal by the latter will al-o 
he lo ih'* High Court and not to the Court of Session — Palaitt v E"'f *7 
M L J 248, Etchhe v Ewp 13 \ L J 272 iC Cr L J 153 . 0 ^ 
V Jaiiiiigb. 190Q P R t2 , Debt Dm v A R 24 \ I J 151 27 Cr I 
J 175 (The contrary view held in 41 M I J 561 i« hereby overruled) 
Even if in such a case, the persons over whom sentences of over four years 
were passed did not npjieal to the High Court the apjMral of the other persons 
over whom sentences of 1 ss than four years were passed would h" *0 ‘he 
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lligli Court ind not to the Court of Session — Uar Vayal v Znip 37 All 
471 13 A L J 7i(j- lO Cr b J 606, Milling Khan \ Emp , i9j6 P 

R s 

Tro-ijo (f) — Where the accuveJ « rt con\icle<l Ijj n District Magistrate 
under section i*4\ I PC, 'utJ scntinced to l«o jcnrs imprisonment, and 
>\is in the same trnl con'teted of nn offence under section 1S3A I P C 
and sentenced to one jears rigorous in pnsonment ilie mo sentences must 
h" aggregated and considered is one Mnicnee under scctioni 33 (3) for the 
juq'Oses of ippeol and the ijpcal igimst the -rngle •.rntence he to the 
High Court It IS not neccssir> ihit the prisoner mil fie in appeal agatns^ 
ih'- cofT'iction under scMion 1 to the Higli Court, and another appeal 
igainsi the comiction under section iS3\ to the Court of Session— 38 
Cal JI4 

409 \n appenl to the Court of Session or Ses'^ions Judge 
Apprah to Court ol sli ill be liearilln tlic Si«iott5 Judge or 
Vam4. \h no \dilition't\ SL^'^ions Jtttige 

ProciJed lJi«t flU Idthlioiuil ScsJioiis Judge shall hear onlj 
iuclj ap^cali 05 the Local Gotcrument Hint, 6) general or spe- 
cial order, direct or as the Sessions JuJgc vf the duiswn may 
inahe 01 cr to hint 

Change —The proviso has been added U section 113 of the Criminal 
Procclure Code \mendmeut Act \t 111 of 1913 

1110 Under this section the Scssione Judge esn tnnshr nn nppeal 
inferred to him to the 1 <#dii«o»af Sessions judg** he cmmoi tniisfcr iC to 
ih" Ijsisfont Sessions Judge for tli'|Osil Tvi-v section 193(2) does not 
confer on him ^uth powers, b cauM* tlie word cise un Icr that section 
dues not include an appeal — 37 \U *86 

4.1 ,0 .Xny person comictccl on v trul b\ v Se'V'tons 
Appt.l Iron, srutrnc. J"'’!.'' ''“'''“Oul SesMon^ Judge 

of Court of Session mav nppcul to tltc High Loiirt 

' Con icled on a JrioJ —If <> ‘•esMons Judt. iin],ovs n f nc for iiltntion 
nl insult to him in Court >n 1 summarj wa> the acius^d k \ iJ to b“ 

convicted ont n trial and nn> n|it eal uulcr this net on to ili High Court— 

4 M H C R 146 

t/ay offcal —This section conhrs » r ght of U'"'' 'u th'‘ High 
Court to a person conviclt*) 00 n tri | held t>v the SesMon* JuJg or nn 

\d lilioiul Sessions Judge lie vord mi) docs not menn that it is it 

the option of the High Court to tnierlam or n l n eals untl-r thi< ei-ction— 
tbjj \ W Tv 48 

411 person conxitud on i tri il held b\ i I’rtsidencv 

Magi-tmtc mit tppcnl to the High 
Appeal froin sentence Qiourt if the Mngtslnte hns 'Sentenced 
of Presidency Masistrate. . ^ 

him to imprisonment for n term escecd. 
ing si\ months or to fine exceeding two Jiundrcd rupees 
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nil ' It’iprisoitineiil ' — ^Tlie word ' imprisonment ’ mems a sulislan 
tilt scntein.c of ini])risonme«t, md does not include an award of imprison 
mciit jn Jef lult of jiiymeut of fine* the ofier'ition of which it contingent only 
on lilt. fiH" not being piid Therefore, where the Prcsidencj ’If'ij.i’trate 
mfifctctl ^ -entonfe of si< months’ rigofoua imprisonment and a Tne of 
Rs 200 and in defnult of payment three months' simple imprisonment, ih'' 
two scntci^es of imprisonment Could not be combined to gi'e the prisoner a 
right of appt-al — 2 Mad 30 16 Cal 799 20 Com J45 

412 Nolw ithst indinjf .mjlhmjr hcreinbtforc contained, 

. where an accused person has pfejdcd 

Ko appeal in certain ‘ , 

cases when a*cused guilts md has been cum icted bj a court 
pleads guilty Session or njiv I'rcsidcncy Magistrate 

or Migistratc of the first tiass on such pica, there shall be no 
oppt d except as to the extent or legality of the sentence 

1112 . Co'iTielion on bis <»(M pita — >Ti»e principle of ih'S section i« 
lint tlu •\ccii''Cd m pic iding guilty to ilie vhirgc i» considered to ha'e itamd 
his right to tjue'tioii the kgnhty u( the comiction lie can only question the 

csttni or Ji'g ility of the senteoce— ' Ifeub Ut ji C J J a 

Pom Ra tVhon ix-rson has iwcn convicted on his own plea by 1 I’resi 

dency 'Isgisinte no ap|>e.*l shill lie to the High Court) except as to the 

extent or legiliiy of ilie xcotence, ilihoiigh ht is sentenced for t lerm exceed 
mg SIX months or to fine (Xieedmg Rs 200 — ^ Rom Where s cinrge 
Ins been fnmed s),imsi in iccused person under section 221 (“) of this 
f wJe md such person h.r« pleads j gutity to the ch >rgc that Jie is a previous 
convict the \ppelhio Court un<lrr section 412 is precluded from opening 
the quivtion whether the reused is « previous convict or not— -4 N L R 
Fxtciit and Ici^iiUty of the smUiHc — tiidcr this section, tlie right of 
ippesi whin ihe iccumiI Ims pic/led ^.uiliy is limited to such cnilter ov 
nny b t ijiicnl ground of coinpl nnt with iv«j>cCt to the sentence (as dis 
lingui'lii 1 from the conviction n^ell^ wlicthfr on the ground that the sen 
tenet is beyond wfjst the cirrumsi mccs of the nsi required, or that the 
seniciice IS ill gil or not mihonred Ly law-— 5 Roni 85 Although the 
AppelHie Court m iv reject an -ippetl on the grounll tint the accused has 
plenltd guihy b fore lb'’ 1 owif Court still the cstrnt find Jcgahlj of ibe 
sentence vvill In'c to be considered by tlie \ppellite Court — Ratmlal ri 54 . 
snd In order to consider tin- Irgilay of the hcnlencc the \ppellite Court 
must silivfy ilsilf lh«t ibe pdei pf guilty was properly made iftcr the nature 
of the ofTtnee w is esphmtd to md urslcrstood by tbe prisoner — 22 Bom "51 
15 m vvhiri no milena was jusscd (c^ where the iccuscd was con 
viciM iij>on bis own j lei of goilty, ml was rdeiscd under section 562 <n 
Ins executing i boiil) Ih" right of ippeil is ibsoKitelv birred— ff jyoi 1 ' 
Cfoa'i 1917 P R 20 , 

413 Xotw ilhstandinfr m)- 413 N'olwithstniulmd auj* 

Ko.pp..l.n IwrcinMort t,,, lli.nt' licrcinbef.ire 

petty cases contiined, then? petiy cases conf^inctJ, Ibcft 
'hill be no .ippcil by .1 cuDsict* sfnll bt iio appcil by a con 
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ctl pcrvon in ca^ti, in which a 
Court of Session or the District 
Magistrate or other M i^jistratc 
of the first class passes a sen- 
tence of imprisonment not ex- 
ceedin^ one month onh or of 
fine not CNCcedinj; fift\ rupees 
onh or of whippinff onh 


sKltd person in casts in winch 
a Court of Session [* * *] 
passes a stntcncc of mipnson- 
ment not tsceedin^ one month 
onh or lu u/iic/i a ( '> irl of 
Sesuoit or Di^tnct Mo!:;islrnte 
or oilier Mtipi^irnlc o( thr fir\f 
clais panics a lenience of fine 
not exceeding- lupees fit', only 


i-\fl<iH(ihuii — There is no ippt i! from a sentence of mi- 

prisonmcnt passed bv such Court or Magistrate in default of 
pavment of fine when no xubstaiUiae sentence of imprisonment 
has also been passed 

Change’— This s'-emn has Uen anirnUea bi wuon it of Ihe rniiimal 
! s\\ III \ci. »<)’3 tiwJer this sfCiion is oen iimend'd a rifilit of 

ai'I*" at IS gnrn agnii't conviciions bv M igisiratc* or Magis’nirs 0! 

the Trsl cli«s whort ih<v pass sriu nets of iin|>n»onmcin even for a [eriod 
of OIK month or hss t. ndpr ilic olJ la« f» ciioii 416! onl> n turop''Qn 
Priiidi subj M could apfwit agaiiisi smh -••ni «ce We consider that 

outsit 1I1C jir »i Irncv tinns 10 tlu c tV of itl | rsons both ruropcin and 

In Inn ihcrt should b< m M’ d itiaiii'i lo) senicncc of iniprisonni'iit 

passid by a MaRislraie This loiohrs 1 sulMinlnt modific itioii of the 
R»n'*r it la\i of the land ml mil lo a certain eal nt ncrejse the Mork of the 
Vssions Courts Siierthcliss »e ir< of Opinion on g iieral grounds and 
apart from the pirmular ease of ihr I urops ni nriiisli subjeet that an 
ippeal should lie ugniist any »(ni net li is to b noted that short sciuences 
of imprisonment should wlwre |K>ssibte be axoidit md ihe number of sen- 
tences of one monih and und<r pis»cti by District Magistrates and lirsl class 
Magistrates shout I not as fir as we can judge bn serv hrgp In the case 
of a sontence passed in a irnl by a Court of Session we would illow no 
appeal in respect of a sentence of oiit month or under — J?efort of the 
7 ?iirml Disli'tctioiif Coinouttee Pira to 

This section jl-o goes a right of apjicil agunst a sentence of whipping 

1113 ^olc jeiibpifc of onpnsoumeKi — Tvlierc the icxused was sentenced 
to 14 da)s imprisonment ami lo pay ihe roji of touit fees the sentence is 
a sole scMi MCI. of impri'Wintent not cxcce hng one moinli and the order to 
pay the court fees is no ( art of the sentence and is not 1 sentence of fire 
ad led to imprisonment, so as to make it appealable (sre 4t5>— -o Cat , 
It Mad 421 2n Mad i8x 1 Weir 7*4 (Coifra— 22 Mad 153 5 M H 

C R \pp 

fiiir — Comivnsation awarded under section 22 of the Cattle Trespass 
\et IS not a fim* ami tlier fore an appeal lies from the order awarding tom 
pnisation b s> than ru])Ces fift)— v Papa DaJa 4^ Com 58 
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sentences — ^Where i person is dnrgcd ^viih two sfj'arate 
offences in one trial, the iinount of Ihe whole punishment awarded for the 
two offences must be irgarded as one sentence for the purpose of dctcrniming 
wh''thcr an appeal lies or not — 3 C L R 511, 1 Rom 223 Sec section 415 
Passwg apf>calah1c seulence at the rc^iieif of accused — When i 
Magisirite at first passed a non ajipcajabtc sentence, and shortly afterward' 
at the request of the -iccusjtl enhantcd the sentence to innke it appcilable. 
nnd on appeal the Sessions Judge struck out the added sentence as illegal 
ind declined to hear the npptil on the ground tint (he sentence os origmiHy 
pissed was not appe d ible, n wns htld that ns the Migistnte b^d pissed 
an ijujcal.iblc senlcncr, in ijspca] 1 1> under this section, whether ihit sen 
tence was passed legally or it]r(.a)U and that the Sessions Judge was bound 
to hear the appeal on the merits— 35 Boni 418 


414 Nutwitlistandmjr any- 
No appeal ‘'""ff hereinbefore 
from cer contained, tlicrc 
tain sum- 11,1 
mary con- slnll be no appeil 
vtctions by T cotiv icted per- 
bon in any cast tried sumirnnh 
in mJiicIi a Nragistratc em- 
powered to act under section 
260 pisscs a «ctiiencc of imprt 
sonnitm not cxcetding' three 
months only, or of fine not es- 
ccedinjf two hundred rupcc'> 
onh, or of whippinjf onh 


414 \otw ithstandinj^ 'inv- 

No app*al thing: hereinbefore 
fr^ cer contained, there 
lain sum* , ,, , t 

miry con- shall bt, no appnl 
▼icions Ijv .1 coiniclcd 

person in anv ca«ie tried sum* 

mnrih in uhicJi a ^I.lglstr^tc 

cmpo'vtrcd to net under sec- 
tion ’60 passes n sentence 
f* ' *] of fine not CNCtcding 

two hundred rupees unit 

i* * •] 


'Ihis section has been amended bj section 25 of tlic Criminal L«w 
atmcndincm \ct \II of ifwj Dy this miendment, certain sentences passed 
on summary consiclions which were originally non ippeaUble f.iis . imprison 
m»nt for three monihi or kss, or whipping) arc now mide appealable 
Under the old law, only Luropcan Bnti«h subjects could inncal from such 
sentences ‘ 

If a Migistnit of ihc first cliss pisses jn order under see 362 in a 
summary trnl, ihi-i section docs not apply, bcciuse ,,n order under sec 56; 
IS not n s-mini.c of iniprinomncni or fine, but section 408 will govern the cis 
and an pJ^c^l w,|| ],« to th- Court of Session— fma ^ II, ra Lai 46 All 
8i8 (Sry) 22 \ I J 731 25 Cr U J ,244 


415 \ii .ippcil lint l>L brought .igtunst .in\ senttnet 
ProTiso to sections 413 rtftrrcd lo in bcction 41J or section 
*1*1 which .iny two or more of the 
rninisfuiieiils ilurcm nictUiunttf jrc combinid, but no stnlmcc 
«l..ch I,. IliWi I„ ..pp,,| ,|,,,| ,,pp„hl.It 



';cc 4i5\j Tiir conr or irorrnt’Ri OSg 

mereh on llie ground tint the pcr*ion convicted n ordered to 
find ‘iecnntv to keep tlie peace 

fvpfimafion — -A sentence of imprnonment m default of 
pnvment of fine is not u sentence bv winch two or more punish- 
ments are combined within the the mcnninfr of this section 

1114. romtiuiiJlioii of senlemes — \th'*re th<* iccu«ecl wns s<‘ntenced 

10 nne dij » impri'Ontnftit lod a fine of fifty rupees, the hct that the 
n-cu-dl WIN not letusUy fifnt lo J^lt does not prevent the combimtion , the 
p^'Nln); of iho vtniftirc of tmpriNonment is sufticient, ^nd the two sentences 
of inipn-onniem and fme tnsy be combined for the purposes of appevl — 33 
\U 3 10 

Seciiri/\ Jo Ifip thf (leue — Ttio imprisonment to be undergone in 

11 huh tif fiirnivhitig '.icuntj to kteji the peice is not "i pin of i subvtintne 
Nentrnfe If the sub taniive sentence in not m itself appe^l^ble, it does not 
(lecome so, merelj bee lUsc the person convicted his been ordered to find 
sccurii) to keep the peace— tfni^hii \ k F 7 O C 338 i Cr I J 1054 

The words “ security to I eep the peice refer only to those else* where 
the jtcuaed is ordered to fnd security to keep the peice under this Code 
and not wlierc he is ordered to do so uoder iii) local enactment Thu*, 
where the icfuied Was sentenced in 1 sonimiry trnl to three months’ 
imprisonment, (which wis non ippealitl prior to the imendment of sec 414^ 
an! furlher ordered under sec 31 \ of the Ringoorj Police \ct to give 
hecurilv, It was hell ihii this «mion til not ipplj ind the sentence pissed 
was ippealable — 4 I It R 35*) 

Again this srtlion applies where the accused w or lered to give security 
to keep the peace and not where he is requireil to furnish seciintv for good 
l.elnviour — 4 I n R JSO 

415A \r>Miif/(S<rtiubrt/r anylhiiif: conbimcif in ffus Chnpler, 
then more persons than one are co«- 
Snec al right of app'ej m one /rioj and an appealable 

m certain cases ‘‘ 

fud/'ment or order has been passed in 
respect of run of such persons, all or an\ of the persons con- 
"icicd at such Inal shall ha e a rsphl of appeal 

tills section his been iddel by sec 114 of the Criminil Procedure Code 
Amendment \ct \Atll of 1923, to remove tlw conflict of opinion which 
eiiNt I un t r the oil Hw is will lx evident from the un Irrnoled cases 

1115 . A'h re ••'■veril per-ons ire tried in I convicted ii one trial, some 
rf siliom fci" scnienced t< rppe-ttJrf sectfewirN nfrefe ffie nfsf are awinfed 
non i|>peilille sentences lU of them will he ible to ippe it the fact that 
non ippeil ible sinitnces ire i*issrd On Nome of them does not, by virtue 
of s'C 413 111 e away their ri|.ht of appeal Ser 413 applies to the case 
where only 1 non appealabl sentence is pa«se,| vnd not where non-appealable 
ij irlJ nr appealable sentences ire pronounced — Croiii v Naiirnfi 1015 P 
U 30 4 I 11 R 354 , Jaisukh v Croun 1916 P R 16 Sheopal v 
k P 15 O C 3*10, f^I 5 ««^lt V rm^.38 VH ,95, Cif i(i,i<7rh V Fm 
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22 Cr rj J 297 (PTt ) “^pcuon 413 curtuls llie rigiit of app<“il only in 
rasa's in whilh there i» no sentence upon my Convicted person above the 
limit prescribed by sec 413 but if any of the convicted persons m ih'’ 
stme c^sp Ins receive! nn) punishment nbove that limit, the right of appeil 
of nnv other person receiving 1 sentence belon that limit is not at nil cur 
taileil but he nlong with the one who received n higher punishment hn« the 
fight imcontrolled nml iincurlniletl — Pheku v K ] 4 P I J 43s 

i J S45 (per Jwnln Prns h! J) Tills view hns been ndopied in the 
present section 

The cnntrnry virw wns tnl en in 7 B H C R 33, 5 P II P R 
24, 7 M H C R \pp 5 /« re Umina, 16 M l T 33, 40 Mad 59' 

} P I J 435 (per \tl m>on J ) 39 Ml 29J Proiiii v Uttar fo S L R 
136, 7(1 re liiiiatanii 24 M I T 182 24 Cr L J f") (Ml)» 

enses It wns held thnt the Inogua^e of section 413 wns imperative and took 
nw ly the right of npjienl under such circumstmces, nnd the nccused agnn»' 
whom non nppeninble sentences were pissed could not neguire the right by 
renson of the / ict tint they wire tried jointly with some other persons vvho 
riteivfd ipp^nlnble sentences — *4 M I T 182 This view has not been 
ncceptid by the I egUhiure and is overruled by the present Amendment 
Where n person hns been orvlerevi to l>e released on probntion of goo>! 
conduct under sec 5f>2 (which order is appenlnhle un ler .see 408) nnd other 
persons hnve been nwnrded non n|penlnble sentences., the litten persons flho 
will be entitled to i(ipenl by o|'erniion of the provisions of thf* section— 
Bahadur v fimiiif .|2 ( n1 4t>3 20 ( W N 151 Cr I( J 455 

416 [liepctiled] 

Ihis section which hn-. been repenled b> the Cnminnl I nw Amendment 
Mu \lt <f 102? stool 1- follows — 

‘ 41b Nothing in seciion 41J and 414 pplies to nppenK from senlmces 
I n»seil unler Chnpter XWIII on Puroiienn British subject’ 

Thnt IS If till down thnt in resjieci of those sentences which were 
non nj [wnlibir in the c >e of Inhnn subjects nn Puropenn British subject 
Ind n right of nppeni Thi» diMinction is now nbtjlished nnji both ntiropctn 
nnd In linn Hiibjeets nre plnml on the svm fooling, nnd given cqunl nghn 
of nppeni 

417 Tlir I ocnl Oovernment mav direct the Public VfO- 

A,p..l b,hall .( '» Pe'--"' nn ..ppc.l to the 

Goyernmeut tn case of Court from an origin il or nppcIlT'C 
acquittal. order of acquittal passed bv an\ Court 

tithcr than i High Court 

If fii (f iro nceiiMd i- urquitled an 1 no rip|v nl is preferred by 
r.ftvrrnnient ng iin»i hi* aciiwilld, lie must d erned to be innocent of the 
cbirj.p mnde ngninst him nnd the SesMons Julge fm nn njijienl by the other 
nccuted ngiin-t his ronviction) oti|.ht net 10 pns* remnrks iiiipugntOg 

the rerr-ein s* « f iIk ic<]<iitial If the bisKicns Ju Ig j nsses nny *tirh 
reinnrks, ih High ( 1 urt will order tlo^ rennehs to be ev| ungp»l from 
the nvorJ— Ihdiil t i v Imp j, < r I J 1245 (I ''h ) 
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1116 Appeal against acquittal: — The High Coun his no authority 

10 entertain on unJ‘"r this section evcejil upon an ^pnejl hy the 

Local Government — lo \\ R 55 6 C I R *45 14 Mid 463 Tie 

intention of the I egulnure is ihit there should he no interference b) the 
H gh Cou't with actjuiital even though improivr. evcept i]xn 1 lonml 
npped 1>\ the I«nl (iOverninNit~3 Horn 150 The livv, hv limiting the 
right of appeal against judgments of acquittal to the local Government, 
prevents personal vindictiveness from seeking to call in question judgments 
of acquittal hv way of appeal and eaidenilj intends that such interference 
sh il] tal e place only in cases where there has been a miscarriage of justice 
so grave as would induce ihe local Government to move in the matter 
—22 Cal if.4 

The power of appeal under this section shoull hi spirngiy used by 
iV Gov 'n-nent, but the discretion to exercise that power is not ibj el 
to the coi irol of the High Ctwirl — 21 Rom I R 10^4 Enift v Ifo'i. 
2*5 I om I Fs 113 Jo t r I J -Rfi CfO^it \ Ir i i 1917 P R 41 
a«i Ct 1 J 

The High Court wall not even re i*c an order of acquiltd except at 
the instance of the local Government— 5 N I R 4 It will not tstr i»e 
It* revisional juris hcnon in the ra»e of an acqviittal, because an ppeal 
carl always be mad" by the Local Government against such order utd r 
this section— IS Ronv 349 6 C I R 245 Imom/ v Ilancharan a6 Cr 
[ I S*6 (PtO 15 S I R 171 (CoMlrn — t \11 139 3 Ml 448, 2 S 
I R 25 where it is held that u is com|)cieni for i private prosecutor to 
apply to the High Court in the case of acquittal to exercise its powers 
of revision when there i> i material error in ihr proceeding in the case) 
See note 1204 under see 439 

'I'he High ( ourc shoull not entertain in application by a complainant 
to revise an order of acquittal after the local Government has declined to 
direct an apjic il against it— 8 I« II R 356 

I ven the District ^^aglslrate is not competent to refer the case to the 
High ( ourt — K E \ ChanJtba 24 O C 4 Where the prisoners convicted 
by a Magistrate arc acquiiieij on aj^jl hy the Sessions Judge, it is not 
comjietenl for the Distrn.t Magisirite to transmit the proceeding to the 
High Court to have the Sission* Judge* order of acquittal set aside — 
f. C f R 24s 

1117 Public Prosecutor Only th Pubhc Prosecutor can file an 

appi il under this section The Iicil U v rnnient cinnot d reel it^y *other 
prr»on to ajip il llie Itgal Rinumbrancer is » Public Prosecutor within 
the nil aning of this section Leifal Rememhramtr \ Tuinrani 23 C W N 
fits 4<v CaV 54^ Wy a ««.Wvfca*,w*i vsv vVft C vVcmw-v Ga^rave on 

ih* 24111 June i«sf. ihc Icgil Remembrancer of Bengal became the ct officio 
Public Pro'ituior in ill cases before the High Court on its \p|vetlate sid» 
rxcrpi in cas<s comiiii, from the Presifencv Magistrates or the Magistrates 
in ( aleuiia ‘ao also, by a notiFcation in ihr Ri-har and Orissa Gazette 
on lh< |st \pril 1012 the legal Remembrancer of B har and Orusa 
became the cv officio Public IVosecutor for that province Rut the legal 
Hcmenibranccr of Bengal cannot he tWiped to 1^ Public Prosecutor for 
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the province of Behar when he hns not been ^pecinlly oppoinfeii it 1 
Public Prosecutor for ihit province even the fact that the Legal Remem 
brancer of Beng il has been directed by a letter of the Government el 
Behnr to file an appeal m the Calcutta High Court under section ^17 
Cr PC against an order of acquittal passed in a Behar case does not 
make him a Public Prosecutor for Behar, when the letter d J 
not specially appoint him as such and especially when there is already a 
Public Prosecutor for the province of Debar And the Legal Remem 
brancer of Bengal therefore cannot fie the appeal— Drfiify Legal Eepiem 
brmcey v Ca\a Prosad 41 Cal 425 

A pn ate prosecutor can neither present an appeal under this sect on 
nor applv m revision — 14 Mad 363 7 Cal 477 

1118 High Court* — \n. appeal will he under fhi» section only to 

the High Court Wiere a D strict Magistrate entertained an appeal from 
an order of acquittal pissed by the subordinate Magistrate It was held 
that the District Magistrate acted without junslittion — 7 Mad 2t3» *'* 
Mad 4“8 So also a Sessions Judge has no right to entertain an appeal 
jgftinst an orler of acqu ital— 20 Cal 633 2 (5 W N cclvi 

1119 Order of acquittal*— The withdrawal of a complaint by a 
complainant operates as an order of acquittal— 19 W R 55 A judgment 
passed bj the Sessions Judge following the verdict of the jury acquitting 
the accused is a judgment of acquittal for the purpose of appeal by the 
Itaal Government— 3 Cal 273 Tic words ‘appellate order of acquittal 
mean and include all judgments of an Appellate Court by which a con 
V etion IS set aside — 24 W R 41 

The ‘ acquitial ' contemplated by th > section need not be acquittal 
upon fill the charges IMiere in a case tried by jury on oecuseJ charged 
with murder was acqmtfel of that charge but was convicted of culpable 
homicide not amounting 10 murder tins section d d apply ami an appeal 
by the I^il Government would he nt respect of the charge of murder, 
even though the judgment of the Sess ons Judge was not a judgment 

of absolute acquittal — a Cal 273 

Tlie r ocal Government can appeal only against an order of ' acqudtal 
It IS not open to the Government to appeal against an interlocutory 

orler, eg an order refus ng to alJ or alter charges— 16 Bom 4*4 

1120 When appeal will lie *— \1lhough the rght of appeal ngaiml 
nn orler of acquittal confrrrel under th » s»s:tion on the local Govern 
mpnt IS uni m tel — ■■ Cal 273, CrOhn v Ir/mi 1917, P R 43 

an appeal bv Government from orders of acquittal should be made only 
in casA<5 of some importance — iS«iR PR 15 an I where there ha* been 

a grave miscarriage of jusiwe— -si t al lf4 The High Court will oot 

inirrfrre merfly because it might itself sitting as a Court of origmaf 

juristiciion have arrive,! at a different conclus on — 1003 P R >>■ 

PI R 70, toifi IM\ R 7 FmP V Ram Anriin afi P I R "''’a 

7 t-ah I_J 42S sr Cr I J Ii4« 4 Ml 148, 3 P IrT I'/* 

II must be shown, l>rfore an appeal can J>e actrpted, that the Jo Igment 

ft lie Ixiwrr ( ouri was so dearly wrong or perverse that If* num 
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xvoulJ nmount to a imsctiriage of justice— 1897 P R to Emp 
\ Pan Ktrau jC, p I R 295 4 Ml 148 16 All 212 3 P L P 

39G, 16 Cr I J 9S7 (Uih ) Emp \ Suiidatdis 76 Cr 1 J 1028 
(Sind) Tilt High Court Ttill not accept an appeal against an acquittal 
mereU because tlie trial in the Court below was illegal on| account of 
mi joinder of charges the Appellate Court will interfere only where it 
Is satisfed that the order of atquiUal ts obviously erroneous or is one 
which should not be maintaineil owing to the Inal Court having omitted 
to consider material evidence— 19 Cr L J 987 (Punj ) Sound principles 
of crimintal jurispru lence require that the indicacions of error in a judg 
ment of acquittal ought to be clear and more palpable and the evidence 
more cogent and convincing in order to justify its being set aside, than 
would be nittessflry in the case of a judgment of conviction — 1904 P R 
7 21 Cr L J 349 (I ah ) Where there has been an acquittal by a 

unanimous verdet of the jury accepted by the Sessions Judg the mere 
fact that there has been a misdirection to the jury will not justify the 
reversal of the verdict unless the misdirection has in fact occasioned a 
failure of ju-tice — 26 C M \ 538 Where no evid'nce whatsoever was 

produced against the accused owing to the neglect or om sjlon of the 
Crown, and he was acquitted, the Hn,h Court would not accept an appeal 
against the acquittal and remand the case to the lower Court on the 
ground that there had not been a proper trial of the accused Such a 
prot.edure would expose the arcus>*d to a further ordeal and expenses, 
and he ought not to be made to suffer because of the deficienees 
of the prosecution in the conduct of the trial— Cron'll v Jaiwant liai 
5 I ah 404 The High (.ourt will not interfere unless the judgment of 
the Court below wa» wrong and perverse and without jurivtliction and 
based upon obvious errors in procedure u will not interfere where the 
decision of the Magistrate even though wrong was based at the most 
on a doubtful weighing of facta and not on any irregularity or negligence 
Of other matter going to the jurisdiction or tie regularity of the trial — 
JJy Legal Pemeiubraiicer v Imufyi 18 C \\ N Cffi The right of 
appeal will be exercised under this section only in those caves where 

It la li ghly probable that the apjieal will end in conviction— 1918 P W R 
30 1K85 P R 29 or where there exist special circumstances such as 

gross miscarriage of justice, the production of fresh and credible evidence 
or the interests of justice and of the pubic calling for the right of apjieal 
—1885 P*R 29 Where the question involved in the ease >» not of any 

public interest, and the parties, have a remedy in a Civil Court no 

interference with the order of acqu tial is necessary — Cniiga Singh v 
Ram an 2G Cr L J 3J7 (Lah ) Where the evidence la all oral and Us 
credibility IS a mere matter of opinion without involving other vonsi [era 
iiona, the opinion of the Court which hearl the wiines es must be ireaiel 
as conclusive and the High Court should not interfere— 22 Cr I J 
172 (I ah ) Before the High Court could interfere 11 must be saiisfed 
that the inlications of mistake are obvioua or the evidence is too strong 
to b rcjictcd — 191R P R 25 Pilfn v Crtntn 1919 P W R 12 22 

Cr L J 172 (Lah ) \n apeal will lie uirJer this section when there i» 
an error of law on the part of the lower Court — 21 All 122 Where 

Cr G3 



Till CODr 01 CRIMINAl PROcmuRr 


[CU XXM 


9 ^^ 


the I owfr Court his tahen nn erroneous view of the evidence, on appeal 
will he, and the High Court has jurisdiction to convict the actuted— 
9 S I R 17 

1121 Procedure on appeal* — There is no distinction in this Code 
as to the modi* of procedure which govern^ an appeal by the Coiem 
ment from an acquittal and an appeal from a consiction md sentence 
noth appeils ire governed bj the same rules and subject to the same 
limitations — 17 C1I ^85 *%o All 459 So also, with tegard to the 
considerations of evident.e an ipp^il from in acquittal does not stand 
on a different fooling from an appeal from a conviction No distinction 
IS drawn in the Code between the two kinds of appeal, as regard> 
dealing with the evidence in the appeal — Dy nemembrancer ' 

IfatKhdbari ao C N ia8 Fmp v Sakhantnt 21 Horn L. R •®S 4 
If the High Court (hinl s that the lower Court his taken an erroneous 
'lew of the evidence and slmul I have convicted, the High Court can 
convict the act-used in the same waj as it can acquit an accused m *0 
appeal against a conviction, if it thinks that the lower Court ought to 
have acquitted In this respect the Code makes no di tinclion between 
an appeal from an acquittal and an appeal from a conviction— Ri’’f ' 
Jlfoti s6 Pom I R 113 *5 Cr I J -86 Fmp v ^akharani JJ P®'" 

I R 1034 £»if V Aadir ISiix 9 S L R 17 Put it would be un 
proper for the High Court to consider the appeal on grounds not cori^ 
tamed m the objeviion urged on h half of the fioverninent— 19 R®'” 
St, 17 C r f R 75 

An appeal hy Government against acquittal must he considered 
Its merits just as any other appeal always must be The onus Is on 
the appellant and th* onus is all the heavier if the judgment appeal*' 
from IS one which approaches the consideration of the question fro®' 
a correct point of view and gives the accuswl the benefit of a reasonable 
doubt which exists m the mind of the Judge— \ , 4 ular, 47 
306 an \ L J aj 26 Cr I J 67f \ I R 19*5 All 31S 

In a criminal appeal by the Government to the High Court the 
arrest of the nccused may be ordered pending appeal— J Cal a8i a A" 
340 In tapital cases m which the Government appeals under this section, 
It IS undesirable that the prisoner > fue should be discussed while he 
remans at larj,e, in such cases the Government should apply f®* 
arrest of the accused un ler vction 4*-— n Ml 528 ^\here, on an afl’*"'' 
under this scciion the aecus d is arrested ''and convicted, and senlcnve 
I. passed on him the sentence will run from the date of the comm H®' 
of Ihe nccuseil to jail an I not from the date of the arrest or of the sen 
irnce — f C I R 340 

Limitation — 'n appeal under this section must be presented with® 
st* months from the U it- of the or ler appeal,! ngainst (See Art IS" 
the In Inn I mi (ai on Act, inoS ) 

418 ( 1 ) An appeal mav he on a matter of fact a^ well 

Appeal on what matters ■» matter of law, tacopt where the 
admissible trial was hj jury, in which ease the 

nppeal shall lie on a matter of Ian onlv 
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Exphnatiov — The alleged se\ent> of t sentence shall, 
for the purposes of this section, be deemed to be a imtter 
of h\\ 

(a) \ol-ttthstmidi)\g anything contained m sub-section (i) 
or III Sechofi 43J, suh-section (2), "then, in the case of a trial 
hi J«ri, a«i person is sentenced to death, aijj other person 
roirirled vi the same trial "ttlh the person so sentenced may 
appeal on n mailer of fact as -tell as a matter of lau 

Chasge :-~Sub ctrtion (2) has be«n neuly added by sei. 115 of (he 
Cr r C \menJmeni Act XMII of 1923 The reason U st-ited below 

1122 Scope Ol section —This sernon IS apfilicablt alike both to 
ippeals bj (•Qiernment (sec .117) agiinst an order of acquittal an I to 
-ipppaU b> consicted persons 'igamst troniiction inj sentence— 17 C P 

I R "a (^2) Therefore where in a case tried by jury, the Local Gov 
ernment appalled to the High Court under section 417 igainst an order 
of 'icquutal, and the grounds of appeal were all question|S of fiul the 
[figh Court rejected the application because under this section in appeil 

in the jury-ciie con he only on a question of law — 10 Cat 1029 

A Judicial Commissioner sitting on the original side nn|l holding n 
sessions trial is to be deemed i Sessions Judge on! not i Judge of the 
High Court nnd an appeal from his decision I es under this section tn 
n pencil of the Judit-ial Commissioners Court— A/indabiit v Tni^ 26 
Cr, I J ji'j n ) AIR 192$ Sind 2^9 

1123 Trial by jury —Where the trial was by jury the ^sppeal will 

1 e on n mstter of Isw only Dy restricting appeals from enses triable 

by juf) 10 mntters of law only, this section gi\es finnlity to the serhet 
of the jury where there has esisied no error of law nor misdirection and 
where the Judge his concurred with the majority— Ratanlal 730 

The worN ‘ where the Inal was by jury mean where the trial ins 
■ n fact hell I) jury and npl where the Irnl ought to haie been hell 

ly jury \nd therefore where the accused wns tried by jury in s case 

whch ought to )n«e been MctI nilh the ihI of issessrfrv no appe il 

woull he escept on i question of law the trial would be treated as one 

by n jury— 25 Horn fSo 23 Pom bof *5 Cal 555 3 Rom I R 278 
Rut in 3 Cal 7fis 24 W R 30 Rannlil 961, 18 R jq it was lv-H 

tint in such n case the trnl woull be deemed ns one hem with the nid of 
nssessors trfilmg the verdict of the jury as the opinion of the nssessors, 
nnd the prisoner would not lose his right of appeal on the facts In 26 
Mad 243 where n person was charged with nn offence triable by jury, 
nnd tlie jury acquitted him of that charge but fo^nd hijm guilty of an 
offence triable with ihe ail of assessors Beitsott } held that the verdict 
was to be treated ns an opinion of assessors an I that an appeal hy 
on the facts of the tase but llbashyam iliyunger J held that the jury 
hal authority under section 238, in trying an offence triable by jury, to 
find as an incident to the trial that certain facts were proved in the trial 
which constituted a minor offence and to return a \»rdict of guilty on 
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such olTenco though suih offence might not be triable by t jury, on! 
therefore m this case the \prdict was to be treated as a senlict on a trnl 
bj jury and an appeal would lie only on a point of law 

Iw a case where a person is tried- by a jury, and there is aUo another 
charge which u tried hy the Judge with the same jury as assessors, an 
appeal Will lie on a matter of fact — 18 Cr L J 346 (Mad) 

1124 Matter ol law* — appeal under this section from cas” 
tried by jury lies on matters of law only, and the Appellate Court can 
not go into the facts of the rase If it were to do so, it would be sub 
siiiuting the decision of the Judges of that Court for the serdict of the 
jury who hal the opportunity of seeing the demeanour of witnesses ani 
weighing the Psidence with the assistance which this afforiK, whereas 
the judges of the \ppelhte Court can only amie at a decision only o" 
a perusal of the paper-csidcnce — 11 Cal 05S . 39 All 348, 23 C W N 
Cdi If there is no question of law involved m the case, the High Court 
his no power to interfere, however absurd or perverse the verdict n'ty 
b* — 14 Mad 36 

Every petition of appeal in cases tried by jury should state clearly >n 
what respect the law has been contravened Hie Court will not hunt 
through the records and find out the illegality if any The parties must 
point out in their petiiioiv of appeal wherein there has been n departure 
from the law Lnicss the eaaci contravention of law is pointed out, the 
petition of appeal is liable to be rejected— i W R 31 

Etamples 0/ Hot/eri 0/ Jaw — ^Thc question as to the ntltnisslbihty 
of evidence which has been rejected by the Sessions Judge is a jnatter 
of law— 3 floni Gt I so also, the question as to whether the evidence 
which hal been admitted by the Sessions Judge ought to have been 
ndmitted is a matter of law — aj Horn Gift. 23 C \V N tOi , so n1»u 
an omission to consider relevant evidence— 7 Cal a6j , or n misdirection 
to the Jury — 25 Cal 230 23 C U N 6G1 , or n non-direclion by the 

Judj,c on a question of prime importance in favour of the prisoner— 't" 
nom 644 Hut the High Court will not interfere with the verdict 
the jury merely because the Sessions Judge admitted an inadmissible 
evid'TCe regarding an unimportant matter which had only a remote bear 
Ing on the qtirstinn In issue ind the admission of which could not ha'* 
affected the verdiCl of the jury — KerniHtit v K E 42 C 1 ] 5*8 

Cr II J 277 \ I R I9*f> Cal 14- 

The High Court on a point of Jaw as to the aJmissibiJiiy of eviJenr' 
can revi»w the while case and drtemiine whether the admission of rejected 
evi Irnce wivill have affected the result «l the trnl— 2 Bom Gi . to 
7d9 

IfJien llish Court ran go info faett — \\here n Judge does not afit** 
with the vent rt of Che jury nnd submits the case to the High Court 

utvlrr »>«tlon 307, the whole facw ol the case may be gone Into by il* 

lliKh Court The clear provisions of section 307 nllowing the Hik'* 
Court to cons ler the entire evidence are not in any way nirialled I'T 

section 418 or 423 nnl the High Court can Interfere with the verJic* 

of Ihe |ur> If It ihlnbs j roper to ,() so— O All 410 see nUo 30 All 31^ 
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So aUo, ihc llich Court tin go into the focti. i\hcn i ciSC is referred 
to It under section ^74 for i conli^m'ition of tho sentiOice of deith — 19 
\\. R 57, i C ^\ N 41 In short, in t enst itieil by i jury, the High 
Court cm enter irito facts only on a referenct undet section 307 or 374, 
ir»i not on an affcal und-'r this section 

Sub'SectiOQ ( 2 ): — Wh'rc m 1 Sessions in il of seicnl nccuscl, 
one of ihc -iccu-ed ins sentenced to deith an 1 the other to lower punish- 
ments, md all of them ipjK-aled, it wts held under the old Jaiv thit ihc 
High Court, on n reference under section 374 in respect of the person 
senicnccil to deith, could go into the f iits but m dealing with the 
of the other persons the High Court must be confined to matters 
of law and could r|oi enter into the facts — t C \\ h 49 This momaly 
IS now remosed by subsection (a) * This clnuse provides Ih it when in 
the CISC of a trial by jury, one person is sentenced to death and another 
to 1 lowir punishment, the second accused may appeal on 1 matter of 
fact as well as on a mutter of law This is intended to remove the 
uwqcndy unKr the eTistiog liw ih it a Higji Court acting under section 
474 could coflsider the facts of the case as regards the former accused, 
but on an ap/ieal of the second ucrustd could only mtcnenc on u point 
of law vSlale'tteiii 0/ Ob/eclt and Rtotons (1914) 


41 fl Every appeal shall be made in the form of d peti* 

tion m vvntinj; presented by the appel- 
Petition of appeal pleader, and every such 

petition shall (unless the Court to which it js presented other- 
wise directs) be accompanid by a copy of the judgment or 
order appealed against, and, m cases tried by a jury, a copy 
of the heads of the charge recorded under Section 367 

1125 Scope Ol section -This section presenbus the form under 
which a petition of ippcjl is 10 bi |irtMiU(.d It .pphes even\ where the 
accused IS in jail, section 420 deals only with the mode in which the 
priilion of ipp al Is to be presented when the petitioner is m jail, and 
dots not dispense with the other formalities presi-nUed by this section — 
i8_)i A h 48 bection 420 is not derogatory to the general rule laid 
down in section 419 llie latter section (419) ajijdits as much to a pri 
soiitr in jail, as to my other a|>pe)lant md requires that the petition shill 
be prepared in a certain form, while section 420 is only conterned with 
the manner of prestniation of an ippeal from jail — 13 \ll 171 

1126 Conteats Ol petition:— \ petition of ippe-il m 1 cue tried 
by jury can be made only on a question of law iinj iht petition should 
state clearly m what resjiect tin. law has been contratened — i \V R- 21 
(cited under sation 418) 

\ petition of ippeal containing defamatory statements against the 
Magistrate "ill not be entertained Such pciilion may be returned for 
represeiitiiion ilitr iliminaiing the scindalous remarks— 15 Bom 488 
A pnition of appeil containing a false statement wiU not make the pcti- 
tioiur liable to punishment for the false statiment, because q crimin 
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appeal is a continuation of iht (riminal cas", anil the jpjjcllant has got 
all the privileges of the accused — 12 Mad 451 (cued m Note 981 under 
scAion 342) 


1127 Presentation ol petition:— regards presentaGon no 
special method is enioinei] m the Code, and llie question is one of admi 
nistrativc convenience alone Therefore an actual presentation to aft 
ofTicer of the Court, such as n Bench Clerk (in the High Court) or to one 
of the Judgia, Its members, is valid— 29 M L J loi But depositing t 
petition of appeal in a bos kept for the conveniente of parties (in the 
compound of a Court house) and intended for the deposit of papers for 
the Court is not a proper presentation, because the bos is not inlenJvJ 
for appeals and also because a petition of appeal might have been d"* 
posited there b) a person who could not legally present it— 19 'lad 3^4 

The petition should be presented m person, the transmission of it by 
post IS not a suflicient compliance with the requirements of this section 
—2 Ueir 4671 Ratanlal 464 Mad 13; 

7’re3ci<fn/io*i bj Flcatler — The |>etition should be delivered to «hc 

proper omccr of the Court, either by the appellant or b> 1 ii» plealer— >S 
Mad 137 Presentation of appeil bv the vnkil a gomasta or clerk 1* 

equivalent to presentation by pleader, if the val il Ins signed the petitiofl 
and has been duly authorised by a vakalatnamo— 2 \'eir 469, 20 
87 Hut presentntion of the petition through a person who is iitt 
clerk of the pleader, and over whose nttion and conduct the plenJer hai 
no control, is not a proper presentation— 21 Mad 114 Wliere a petition 
of ipiienl wn prepared on behalf of three accused and signed unJ'-r 

wkaldt by their ple-iler, and was presented by mother pleader who !«>•> 
vakahl only from one of the nccuscd, it was held that there was a proper 
presentation of the petition of apiieal on behalf of all the iccus'-d— 2 
476 But where the prisoners had conft.ctmg interests to eai.h other. rC 
where nch of the prisoners m-vde conf-ssions exonerating hmis-lf and 
incriminating the other. ,, would be improper for one pleader to prevent 
nn appeal on behalf of both and to reprocot both who liad conflicting 
inurests— i8jo P R 13 

The word • p 1 »ader • includes a • inuktenr ' os well as any other 

f^rson nuthori»«I bv the appellant and th- prcsemttion of ih- petition 
through them ^ould I« proper— /mp s S, oram 6 Bom 14./"" 

Suba lilalu i Ms I 304 This i» now made clear bv the prevnt de 
f.mt.on of th- word ‘pl-adrr' ,n Section 4 (r) ns amen 1 al in .on If 
which I inukht-nr Ins been place .1 on the s .me footing as a plcaJrr 

1128 Copy ol Judgment --h i. ,h- d„vrtt.oni of ib- An-eiU" 
Court to Omit an apj- al without its being accompanicl bv a copy cf 
the jujgment or order appealed agunst. where injustice might accrue 
to the aiprltint i,y msuting on a stnet co.npinncc wuh thi-. section 

in such ca-s Uforc hearing the a, peal. ,he Court shoul I have before H 
■ copy of such julgmeiy or onlcr which it .nay get by sending for the 
record->..p i s.loram, 5 Hon, I. R -04 


U here there 1 
foint a(|>eal, only 


everal accused In a case, an] all cf lirm prefer a 
copy of the judgm-nt oj p> al-<l agiinvt iv requlrrl 
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to l>'‘ rW, and It IS not iM-ce«trx thlt there* slnJl be ^ distinct appeal 
l>»t lion Is r irh of the consutel persons srpirTtely ncconipanied bj a 
si^iarate vops of the judgment — ^ Boni I R -04 Dalasha s Einf . 
18 Cr I J jiJ fOudh) 

\ cojiv (unit hed in the prisun^rs onn languag'* is sufficient — Rntan 
|,il hi S<’e notes under Section 371 

420 il’e .ippelfnnt is in j iil lie ni tv prc'^cnt his pcti- 

P>0C!dure *htn ap- ''PP'''' “P"'* 

petlant in jail pnnvmjf the sime to the ofllccr in 

charge of the jul, who shall thereupon forwnrcl such petition 
and copies to the proper Appellate Court 

1129 This section deals with lUc manner of presentation of nn 
apjieal b\ a prisoner in jail but 11 does not dispense with the /arinalitiei 
prescribed bj section 410 These formnj ties must be observed sre 1891 
AWN 48 nnd 13 \ll 171 tiled m Note under section 419 

W 1 "rc the petitioner »s m jnl every fnciiity such ns pen ink, piper 
anJ even i writer should b** illowcd to him to emble Inm to prepare the 
p tiiion of «] peal— 13 W R 69 1 B H C R 16 

There ts nothing in this section to indicate that it is intended to deprive 
llic appellant in jail of the opportunit) of being heird in appeal There 
fore, whrre the appellant is m jail notice (f the date of hearing should 
be given eithrr to him or lus pleader so tint he may have 1 reisonable 
opportunity of being heard m support of his ippeal—a Wetr 47a 

Where a jail appeil his been presemel through the officer in charge 
of ih* Jill ind his b»en dismissed under sec 421 no further appeal can 
be preferred lhrou(,h Counsel under section 419 ante— 24 O C 304 44 
\11 7s9 In re liuuhamiiad 46 Mud 382 (392) liam lii/ar v Snip 11 
O I J 536 1 O W N 3^4 *5 Cr L J 1313 The reason is tint 
whrn i right of Pi tif has once l«-eo exercised and (hit opj eel his been 
divpovcd of the accused will not be allowed to appeal again — 44 All 759 

\ Jill appeal cm be he rd md disposed of by a \acaiion Judge— 
fii re huuhaniinad 46 Mad fix (390) 

421 (i) receiving the petition md copv under Sec- 

Snmm.ry of ^'9 Section 410, tltc 'Ippellatc 

appeal. Court shill peruse the same and, if 

It considers that there is no sufficient ground for interfering 
It ma\ dismiss the ippeal summanlv 

Provided that no apptil presented under Section 419 shill 
be dismissed unless the ipptUint or his pleader has had a 
reason ible opportunity of bung heird m support of the same. 

(2) Before dismissing in appeil under this section, the 
Court miy call for the record of the cisc, but shill not be 
bound to do so 
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1130 Appellant not bound to appear:— ^n nppeai shout! not 
Ll diiftiis'icd merely beciUic the ippclhnt or Ins pleider lulcJ to anotr 
to bupj’ort llic petition, but the Appcltilc Coiirt must consider ttliciber 
there cxi-t suflicient grounds for its Interference, ^nd must juJicnl!'' 
d ternunt the Jlp|)e^1 on the mcrilv— Rnlmlal 593, Jiam Uharose ' Eiij" 
14 \ I J 327, 5 N IJ R 76, 46 Mid 382 (4£>i)i Ualdeo \ hf’l' *4 
1 J 475 (J’t* ) If ‘ftc "ippellint clots not nppeir but lci\ts the ques 
lion of JuJmisbion or rcjeclitm of the appeil to be determined by the An'eH'i'r 
Lourt c)n the pipers, the Appellite Court is bound to peruse the pipcn 
ind ih(- ippcll nit is not bound lo appear a second time by counsel or In 
person — itmlil 739 But if the Appcllite Court thinks that the prescnte 
of the prisoner (ipjellmt) is necissiry for the purpose of disposing of ih'’ 
ip|M-il, Hit Court cm dirt\t thii the prisoner be brought before it — 2 Mf"" 
473 

‘No ground for interfering’ — The ippcilant's pleiJcr shouW 

b illoncd, if nAcssiry, to refer lo the certified copies of the evidence t* 
show ihit ihirt were softicirnt grounds for interfering Where the Julj.** 
ilisillowcd the pleider to refer to the evidence, he icted erroneously-"” 

0 C 3 fio 

Where there ire m the memorindum of ippeil nllcgilions of 
hollmg witnesses of refusil- to gnnt wirrnnts ind summonses to wit 
ntvsis, ind of disregird of certnm evilencc filed in the case, there wet® 
suflicient grounds for interfercntc — Rmntil 916 So nUo, where the 
gruunis of i|ptfll di<eIo>c reasons for discrediting the witncs*e* for the 
proicTutton, there ire sufiicimt ^.rounds for interference and the \j'|inJie 
( ourt ouglit not to dismiss the ippeil— 29 >fid sjC 

If no suflicient grounds for interf>*r<nce ire shown, the \| peltate Court 
should not mtcrfirc, but shoull disniiss the ipieal— S All 386 

1131 Summary dismissal ol appeal:— Mihougii this section 

givis the Apprlliie Court power lo dismiss an iippeil summirily, th * 
power must b" eserci'Cd with judicial discretion \ppei!s which are eoni 
(iliViti-d both In hw ind fict ought not be summirily dismissed — »9 Cr 

1 J 2j8 (ChI) 3 r UJ 38 y 22 Cr L J 349 (Cd) Where Hi”® 

his been a dispute .is lo ficis nod mliere the credibility of witnesses for 
the iro'CCulion his been Impugned, it is projier for the Apjicllolc Court 
to cnll for tlic record in I look nt the cvidince, find not lo dismiss iV 
nipril sunimirdy — I’oJi/ath V Finp . 24 Cr 1. J 477 (rut) "The sum 
III iry dismiss d of nn a(i*e't »' "oc justifirl where Hiere wtrt di put's* 
quMiion* of f ict in lli ci« inl lh»* number of witnesses nn 1 document* 
Were lirge nn 1 the Court nf first Initinre had discussed the eslJ nee an! 
Come to certiin fn Jings— /’ahimadJi s Emf , t» Cr J 349 (C1I ) 

\n or Icr of sumrn iry reJ'Ttion of appeal under this section I* 

Sufli nn order l« not open 10 miew «nd it is inimaierlsl whether *ueh 
onfer is mil- N fore or ifnr the pipers Inve been cifleJ fo< — 

101, 19 Bom 732, 18S7 P R 24 But the ^I^lrns High Court l»>' I* 

lliii If the ipj<r il bis l•e^^ dismiss il fur defiult of tb pi ad'r s app'ir 
incT, ml il is iroved to tS> siiUrKlion of tb Court ihsl ib'e'" 

is a reisomblr licuse fur ilic Hun 1| |K2rancr of the |d ' I''r, ll ^|’(>ell't 
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Court imj rehear the niip*"*! on the tnonlb— 7 M H C R \pp *9, l»i 
re Ati’ilmiiitiKiJ ^6 M-i] 38^ (403) 

\\h''n an ^p|K^l »» tlt'inixbeO under this section, the Court has no 
powtr to offer (dimini'h or enhance) fftc eon jcfrori ojiJ seirlciicc— 2 Wcir 
475 » Kil'inlil 304 K-\nrlj| 384, R-it'infal 74 If the Appellate Court 
rvishcs lo alter the benlcncc, it rinnot do so summarily under this section, 
but most procied according to bees 422 ninl 423 — 2 V\cir 474 Ratanlal 384 

IlilfiJruaof of afipeal — \ petition of ap(>eal | resented for admission 
miN l>e withdriwn, before it is disniisced under this section — S C L R 372 

lifiNiiiiu)! a] a lOMiierlid q^peal — Where tteo to accused presented tMo 
jpi" al>, Ih*’ f ict til It the \ppcll tic Court admitted the tppeal of one 
of ilic apjicllitus, do s not iffeci his lower to dismiss the other appeal 
summirily under this 'CClion — 3 t W N 332 

1132 . Judgment and record ot reasons. — 'n Appellate Court m 
rej xting in apiieal sununarily under this stction is not bound to write 1 
juilgmenl— at Cal <12 20 Bom 540 25 Mail 534 Vo.nr Mohd v llara 
5 ;iish. 26 r L R O16 27 Cr II J 23 a P L J 695 9 C W N 623 , 
13 \ I, R 1O9 19 Cr L J 316 (Bur I I B R (1906) 2nd Qr 49 

But It 11 adiisabh that a Court which dismisses an appeal under this 
section should briefly record ilj reojons for such dismissal in view of h“ 
l>o»»ibility of such order being cInllengcO by an npplitation for rCMsion— 
1895 \ W N 08 H Ml 514 30 Ml 49O Curbirri v Etnp 2 P LJ 

O9J Goiiiiid s imp 2 P L r to 19 Cr L J 304 (Pat), ty All 

241, 13 N 1 R 169 /iiittriirtfh s tmp 25 Cr L ] 1137 (Pat) Brij 

Vohaii V E»tp 2b Cr L J 4 (Oudh) 1 hough ordinarily an tppellate 
Court in rejecting an i|i(>ea 1 summarily ■> not bound to record a judgment, 
siill the Court should not di-jiosc of an i| pc')! under this section otherwise 
than by a judgment showing on the face of it that it has applied its 
mind to a consideration of the rsidmc' on the record, and of the pleas 
rsistd by the accused both m the Court below and in his memorindum 
of appeal— 38 411 393 Jansh Jiam v C><tn ChaiiJ 21 Cr L J 139 
(Pat), I P L I 318, 2 P f T 10 Where in a case in which the 
evidence wns voluminous Ihe \| |>cltdle < ourl without considering either the 
evidence of the witnesses or the documents, disposed of the appeal prncii 
c illy ill n single parjgnjih the ajii elUitc jul4.fncnt was not in accordance 

with 1 iw nnd the ijijical must bt reheard — \aroiii Prosod v Emp , i 

P L 1 7 '(’ 

The Apix-llaie Court need not go to the I ngth of writing an elaborate 

judgment, but should notice briefly ind clearly wlnt objectiotvs were 

urged on api«.al and how ihry were disposed of — 32 Cjl 178 It should 
record It least so much as would Mtisfy the High Court, when an apjih 
cation for revision is made th'it it has fully tonsiJercd all the questions 
in is'Ue <nd h is apprecnicd the simplicity or grav ny of the case— ^ 

P L J b 13 Where no n ison is given Ihe summary dismissal would 

iiuohc cither a remand of the ajixal to b« admitted and heard, or an 
1 \amin moil of ll'< I'ld ncc by the lli|,li Court — 19 tr L J 304 (Pat), 
13 Cr I J 3 '<> 
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1133 ProTiso— Eight of appellant to be heard prorjso 

flown tint no ^ppe^I unJ'r seelton 4iij ‘hall be disnii«seJ without 
(.itinf* thf ofjMlIdnt or his pleatl»T an opportunity of being h»arJ Pul 
tins proMso t)o< s not appl^ to jail appeals presented under jrr 420 ml 
til -refore tin ^ppf1I^le t ourt >s not found to gne the accused my tim- 
to fitgag coun' I Hut und«r Rul 50 of the Madras Rules of Practice 
‘eseii dnys’ tiiii is illuwf-d before a jail npjK il is cirtulated to the Judg's 
S« III npjxllant has sufticient ojijioriunit) of engaging counsel if b'* wishes 
to do so — Itt re hunhatiiiuaJ i)0 Mod 3S. (400) 

It IS not rum|M.ieiu to the \p)>i.l|-ile Court to reject m appcil sum 
in inlj without gning i ri tsonibl c^iortuiiitv to the apjiellint or his 
pleiler of fejng hnnl — Ranxothartu \ Fmp 39 'lad *36, 2 V h T 
to, 13 C M N 348, I(a>iga Rou \ Fmp jj M I J 371 13 Cr L J 

710 If the appeal IS rejeotrd under this section] without hearing the ap* 
|)ellanl or his pleader, the Appellate Court mas be directed to rehear the 
IHtition of appeal an I lo gi\ ill* ip|>ellant an opjiortunil) of being heard 
— Kat ml il 703 Mtnre the \pp< II itc (ourt rejecttd the appeal sontmarilr 
owing to default of tin pleaders ap|> arance, and satisfactory reason for 
non ifipearine* was shown the Court should rehear ihe appeij on the menu 
— 7 ^l 11 C R \pj) j<i 46 Mad jfie 5 N I R 76 Where the notice 

for hearing the ajiji al was serve*! m the afternoon of Ji»t March on tlr 
ppellanl's pleader it \malner asking him to b present on the *»nd 

^larch at Jalgaon or mv other place wliere ih» camp of the District 
Magistrate might I31 and on the dav m tjuestion the District Xfagistraie 
was encani[vJ at I diaba 1 , at ■ const Jerahle distance from \malner, »o 
that the a} je'llant > j l»ad«r could not a]>|>ear at that place and the appeal 
was ronsiijUinth disiiiiss d helJ tint tin. order of dismissal must he 
set asi le is there w is no sullicunt itotirc to ilie ipiiellant's pleader of *1* 
date an! | hct of hciring— /« re Xtjun n Horn I R 1K8 \Wre the 
Disirtrl Magistrilc call 1 ujion the appellants pleader to argue the appeal 
«n til same daj that 11 w is |rtseniel, md on the plcj Jer isking time 
ilv 'ligislriit rifuse] to grant him lime jnd njectid the a|>jieal, U 
h 11 tint the ijull Ills J Ic id r wjs not afftrd I reasonable ojponumiy 
of being he inl— 7 Hoiii I K M Aauirrhaf s Finfi j6 Cal 3Sj U 

r W N (Jlj fiir/a //iijjfiii. In re 47 M I J 601 48 Mad 38^ 30 

I W £>33 Hut wh re ih >|j>ellitt (ourt heard the i[p<.IIant*s pleal'r 
m supiert (f ih nijval iiiK th n sent for iht rttords of thi case, but 
disjiosril of ill case without he irmg ih aji]* Hants pleader a » cond time, 
held tint ih \pjsUit* (furt dll ntt ict illegafl) — 3 V I R 30 

I vet* wli-n an i] [e-lUni is tii jatl rt ison lie notfte shoutl be gwen 
eiih r lo I itn or his pi'a ler so that he tn,i} may have a reasonatl- Opj’*'^ 
tiinity of twiiig heir I m »uf jmrt of ih ajp-d — 3 Weir 4-3, a ' I- J 

Resson il le nrtir- tf the d»r on whirh tl - iiipenl H to I-* hearl 
must l-e n to the or his |l d r, »o lli it he ninv fn'e n 

rrasonsbV opj-orlunilj of le-lng Iv trd $rt suj-jion of his siipeal— Teiah*’' 
Cn rite lls.'l 11 1 p 473 ' Jtnierif nolire j-nle! in the Court that 

I.ne-ils will be l-irt for a Iniission cn1» »n th- frst (ourt-diy n-si M''*’ 
prrs-niaiioii is not a ttin(!ianfr with iTw ircAtsion* of this section Th- 
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Lourt *.hou1l fis i time m c-uh p^rtlcu1 ir so as to cniWe llr 

i[>ivlhni or In* plnJtT to be licinl — 5 MiJ 11 

If ih'* hearing uf tin ^('pea^ idjounittl to another date, notice of 
the aljuumnieiit shoull Im gi%cn to the incflant — 20 Cr L J 271 (Pat) 
Wliere a M igiMnl" di'jioW of an ipj>» it before the fixed for th» 
al]Oun\r>l heiriii)*, inf 'Mihoul gning notice to the appellant or his plea Icr, 
It ivis held tint the irocidurt was illegal —2 Wrir 475 

1134 Sub-section (2) - MthoogU tin l egi>laturc dots not make it 
ohhgatorj on the part o1 ihe \ppe11ati* Court to send for the records 
l^forc di'mi'iing m '>(|<rak *iiU ilie prtviici of sunmnnlj dismissing an 
aipeal iMthout calling for the riconls is aln ■)s mconvtintnt and must 
not b» adopted— iS8j \ W N Ha If <iucstions of f ict sre argued In 
the appeal, ih ipi>eal ought not to In disposed of under section 421 
nithout sending for the origin tl records of tlic Court below — In re Tlirfcu 
f/iijifiii 48 Msl ,83 47 M I J 061 26 Cr I J 411 Where the 
grounds of sppe il diselos* rci'ons for «li**rc<Jlting the tviincsses for the 
prosecution, the \pprll'ilc C ourl oii^ht to cill for the records— JJangncfiorfii 
V Emp 29 'lad 236 

\ Magistrate i> not l>mmd to cill for ilio rctrord in an appeal in which 
the only qu stion is n mere question of fnct and the judgment of the 
Court below i* so plain and clenr tbit cilhng for ili* record would be a 
mere waste of time Hut isIkii the judgment of the lower Court is a 

loifg and inineite judgment requiring careful consideration, the Appellate 
Court ought not to refuse to call for ih» record— 3 P L J 389 

After the record is sent for md rtciued, the \ppellite Court ought 
to hear tlie pleider and can not dismiss ihc ippeil summarily without 
hearing lum— XaJfit humar s At, 42 C L ] jgt 27 Cr L. J 382, 

tiiroidrn \ h f 42 C I J 5^4 27 Cr L ) 412 See Note 1139 

under see 423 

1135 Revision —"htre in jpeO has been dismissed summarily 
under this *cction without recording any reasons or judgment the High 
Court can either go info the case on u$ own iccount and examine the 
LMdence, or can rcfiuiid the ijpeal to the Lower Appellate Court to be 
mlrnittcd and heard— flam Rant s /•mf 19 Cr L J J04 fPu ) Though 
the priciice usuilly is to rimaod tlie ense to the lower \jpellitc Court 
ind ask for 1 judgm ni from ihit Court alter a regular hearing, the 
High Court has a discretion to go into the case itself, and if necessary, 
to consider the qu stions of fict a* if m first appeal — 13 O C 309, 19 
Cr IJ J 31C (bur) U the High Court finds that the case is one which 
should not hme Utn dc ill with summarily the High Court wilt send 
back tlie casi ordering the '(pcllju Court to In. »r it on its merits* and 
jiiss 1 judgnieut— 19 tr 1 J 31O (Burl Where the Sessions Judge 
summ inly di-nii's d in ippeal from the ronsKiion of a 'lagistraie, the 
High Coort iisdf, finding thil the tsiUenrt on whicll the lontiction was 
bis-d wis iiisuflu-ient, sit asido tb consiclion md acquitted the accused, 
instead of reminling the ipjH. il for a nhcinng oil the merits— 10 C 
W N 446 See lUo ij O C 309 



TllL conn OF CWMISAI FKOCEDURr. 


[cn. .\x\i 


1004 


422 If the Appfcfl.jtc Court does not dismiss tlie appc.1l 
Summarily, it Shall cauSe notice to be 
Nolleeoi appeal .ipptllant or his pleader, 

and to such ofliccr as the Local Government m.iy appoint In 
this behalf, of llie turn, and place at which such appeal will 
be he.ird, and shall, on the applic<ition of such olTiccr, furnish 
him with a cop} of the grounds of appeal; 


and, m cases of appeals under Section 417, the Appellate 
Court shall cause a like notict to be given to the .iccuscd 

1136 Restrictive order for admission;— \ re^inctne order for 

adinisiiion of 1 crimmil .ippe il is not coii(eni]il ilcd by thi« section, ind 
rvusi be d<.cm'‘d to be ultra vire* lUerctoce, where a criminal apiieil 
w IS ndmiticcJ for coniiidiritirm of iht sentence only, it was held iha‘ 
the whole ap[>cal »liouM be he ird in<I that the oi>i>clI.int could not be 
rtsVneted to «'> wUvt«d ground out oI thovt specified In hi* petitiou 
— Nu/ur \ Fint> |R t \V N t d 406 Gaia SKi^fi v F>"t > 

4 Pat 6 P I 1 j8i if> Cr L J 86. I tcept where there ore 

eypres* word* us m stes ind the Code docs not provide for vn 
ippeil for the Icirninl purjio'e of reviewing only 1 pirl of the judgment 

Tlic ippcilint ins 1 right to be lieird fully on die merits and the Julge 

Is bound by *ee to ncord 1 complete judgment— Rfilanlal 816 

1137 Notice ;—''oiici to the ipp'-llim of the lime nnil phec of 

heiring i* obliguiorv, md 11 i» 1 inaurMl error in proecduro to Ji'jiu''' 

ol in ippevl wiihoui giving 'ucli noiicv— a Wvir 475 ^^’here i criinm'l 

ippeil fit d through i coun«l iv idmnud, it emnot be tJi»nii**(il sum* 
mnnl) nnlioui giving notiii to ili< uius'd for ificr in iiijieal >< idiniitiil 
tlu louri ciniui icl uii,f r *«t 4^i-~7<i P« v ^ mf.y 3 Ilur I. J tf* 
iS t^r 1 J «;3J 

To uhoiii la be i,iteii — \oiur nt i> b* given to tin. o^^il/anl or Im 
pleajfr Hill llv illrrilion of tli> jdr okr *iioulI directed to llit- nonce, 
wh'-n notice IV given to tli>- j»h • fer only the mere f ict lint ibe | lender 
of the .([•p'lhnt 19 jriHent in Court when in ord' r n muk adoiilimg 
npl*eil 11 not sufficieni— in C I R 57 

Tfie word '(leickr* fneiude* inukliir «r inj notice to the niuhlilevr 
fv sufficient for ih** pu^J^J>e« of this s'ctioii— O Pom 14 

If the n|,{u|lin( toul 1 not br founJ it the ad Irevv given by him. the 
nonce of the h'lriitg of fi|,}>eil or t copy of n slM^vild bi I ft lit the iid IrcM 
given — R itinl d M-O 

In die of i||»nN iind r vc 417, notice niuii br gne,, to ihe aetoteJ 
^\l|er< the Court i>i"»»»* uit onler, iw irJing comjv nvation to the 
Tfcuv-tl I, rid r » -c Jso, -.nl tin romplnnini if|»-i|<, notw-c »IiouM I*" 
gi*ri» of ih aj[>ei 1 lo ibe I'oblic IVovrUtor or ilie ofTirrr i| jiointetf by 
n>e l^il l.ri rnm'tit, but no nirticr lo the irruenj i> ri,re«<iry-— 41 'f 
I* J iji. Ji M.l So jy M |„J O, Ihit m ,i..h 1 rise ii U 
iJ*«iriWe til it n rif, giv'n to ll> XTii*^-'! so Ji« lo alTorJ l‘'m 

an o[i{<iriuniiy f sui ironing the onW pi»»«f in lii» favour, idihougfi ifirre 
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i> no ^spre-s proM'ion of Iw lir*nmg C'Vir*g of nonce (o the accused 
in *uch T ci-e — 20 Mol 187 Micl loqi *3 rr I J 200 (Loh ) 

•Mihough this section docs not require onj notice to he given to the • 
ronifilaiimiil still in -iiiivoN from orders under sec 5^5, ^directing that 
the expenses proi>efK mcurrtd by the prosecution be defrayed out of the 
fine), It noull be Ijeiier in practice to give notice to the complainant also 
Rut the aUsfnce of sueh notice will not afford any ground for interference 
,n reMMon-M N I R i,i 

Nonet should ilso le given to such ofRcer aa the local Government 
appoints — 2f) Mad 187 In Bengal notice should be given to the legal 
Remembrancer so far as the High Court is concerned In other eases, 
the District Magistrate has been appointed as the officer to receive notices 
of appeals If ihe rule granted against the order of a Sessions Judge, 

he IS the proper person to show Cause— 7 C S Bo, CaJeiiHa Gasrftr, 
t88j. Pan I, page uoo In Bombay District Magistrate* should be served 

with noticr— Ponibfliv Ga-ellf 1883, Pan I, page 182 24 Gom L R 

1:30 The same is the rule in the Punjab Oudh and C P Sec Punjab 
Ca‘elte 1883 Part I page $3 Ou<fb Crim Ihgftt p 27 C P Casetle, 
tBBj, Part II, page »oi In Madras, tlie Pubht. Prosecutor is the 
officer to be served with nonce in case of appeals to Ihe Session* Court 
and the High Court— rort M, Gforgt Go ellf i88*, Part I, page 30 In 
other eases, the District Mag»>tfaic is the proper officer Thus, m an 
appeal before the Joint Vfagisiraie nonce should be served on the District 
Magistrate — 101^ M U N 540 

Omission to give nonce to the Di»trnt Magistrate is a mere irregularity, 
according to the ^lad^as High Court— I elfaviiHemhoInni v Solai 39 Mad 
503 j8 M I J <>03 but according to the Bombay High Court, such 

omission Is an illegaliiv and not merely an irregularity — iEnif \ S?ii,i» 

hiigappa 24 Bom I R 1150 But objection on the ground of absence 
of notice should be mile h> the District Magistrate and not by the com 
plainani and the High Court will not interlere in revision at the instance 
of the complainant where the obj ciion on the ground of absence of notice 
to the Disinct Magistrite comes not from ilie District Magistrate but from 

the complainant — 25 Bom I R 251 Df tujri \ Shethappa i6 Cr L J 

731 (Bom ) But where an apjveal is heard by the District Magistrate 

who 14 himself the oflicer authorised to receive notice, no forma! notice 
to him IS necessary — 41 M I J 172 But in another Madras case, where 
an appeal was originally hrard bv the District Magistrate and was ulti 
mately heard by a Joint Magistrate ti was belt that this fact did not 
relieve ibe Joint Magistrate of his duty of giving notice to the District 
Magistrate — Ud Mi»s(<i/a v Miaumucr •*5 Cr I J 1335 \ 1 R 

Mad 375 

Time niiJ pUce 0/ /learmc —The nfitice must specify the exact date 
of hearing It is not nough that the Magistrate had directed that the 
ipival woull be heard in a certain month (e.5 in January}— iRSi \ \\ 

N 4f) *^0 abo. a general notice posted in the Court house that the 
appeal will be heard for almission on the first Court day next after 
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prf«nfat on of the nppeal i not sufitc<^t Th^ pnrlicufar ilafe must &• 
f 5 Mad II 

It IS imp^rati'** on a criminnl Appellate Court to hear the appeal at 
the time and place named n the notce of appeal — 5 N I R *6 There 
fore where a nonce is issuel faing n part cular place for the hear ng of 
the appeal the Court ought not hear the appeal at a d fferent place mthouf 
giving not ce of the change of place~i8oi PR" If notice has b»en 
issued to an appellant to appear t the headquarters on a particular dale 
and it on that particular date the olTiier who sill hear the appeal moves 
out into camp he should fx a fresh date and issue a fresh notice \ 
general order d reel ng appellants lo foffow the ofTcer into camp fs not 
sufTc ent— 1<)0;, P R 11 

423 (i) The \ppeIlntD Court xhall then xend for the 

Power of ApprlUto f'™"' " 

Court in disposing of not nlrend> in Court After perusing 

®*’*’'®* such record nnd henrtng: the nppelinnt 

or his pleider if he nppenr< nnd the Public Prosecutor if he 
nppenrsi and in case of nn nppenl iinilrir Petition 4:71 the 
'lecused if he nppenrs the Court mts if it considers thtt there 
IS no sulTicient ground for interfering dismiss the appe^Ii O'" 
mnj — 

(rt) in nn nppe'il from nn order of nctiuittnl reverse 
such order ind direct thnt further infiuif' he 
mnde or thni the accused be retried or com 

muted for trni ns the nsc mat be, or find him 

guiltv and pass sentence on him nccordmg 
to law 

(h) in an nppcnl from n c«m\iction (i) reverse the fnd 
ing and sentence and nctjuil or tiischarge the 
nccusetl or order lum to be retried b) n Court 
of competent jtirisil ctmn sulxjrdiontc to such Ap 
pelhte Court or committetl for trnl or (2) niter 
the finding, mninlnining the sentence, or with or 
without nltenng the fnilng reduce tlie sentence 
or ft) with or without such reduction and with 
or withcHil altrnntj the finding alter the nature 
of the sintence liut subject to the provisions of 
Section loA sub sertioii (^) not so is to enhance 
the same, 

(f) in an ippral from in\ nthir order, niter or reverse 
such order , 
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(if) rmke an) amendment or anj consequenlnl or m* 
cidental order that ma% be just or proper 
(2) Votbmg herein contained shnU authorize the Court to 
alter or re\erse the \erdict of a jur%, unless it is of opinion 
that such \erdict la erroneous mvinq to a misdirection bj the 
Judjje, or to a miMuulerst'indinff on the part of the jur\ of 
the law its I nd down b\ him 

1138 Powers and duties ol Appellate Court :~It «* iiie duty 

of il>» AppelJaip roiirt, tn deding wjib fl/i appeal preferred to it, to ron 
sider iho eMdenco t*oth oral md documentary, nod to ippty its niind to 
the CJsi* before recording i judgmeiit therein ^\^lcre the Appellate Court 
fails to Jo this, the judgment cannot be said lo be a judgment in accord 
anee tsuh law— i I* I T 716 The rute b) which a Cnmiml Appellate 
Court IS to le guiW in dealing with t criminal appeal is that it has 
to come to a conclusion for it«elf uporl the ettdence on the record, assisted 
so far a« u might b* bv such reasons or arguments as it might elicit from 
the Conclusions and r*usfns comiined m the judgment of the origin'll 
Court If the Appellate Court entertains any doubt about the correctness 
of the conviction or the commission of the offence, tt should discharge the 
aaused— 23 Cal 3^7 i8<)S P R 6 4 L It R 340 If the Appellate Court 
IS unable even with the uj of the Magistrates finding of feet, to form an 
independ rtt judgment as 10 ubeiher the prisoners had committed the offence 
or not, the -itcused ought to be acquitted — 20 R 13 In an appe*!! 
from a contiction tnd senienre, it is for the Appellate Court to be satisfied 
affirmaiuely tint ihc pfosecuiion case is substantially true and that the 
guilt nf ih" accused hss been established beyond ill reasonable doubt It 
IS not for the ippellnriis to siiisfy the Appellate Court that the first Court 
Ind come to 1 wrong finding — Konehau \ Einp 4’ Cnl 374 

It IS ihe duly of the Magistrate to look into the eMdenc-e of both sides 
in ord»r to come lo u decision Where the Appellate Court did not think 
It nfCMsary lo deil with the evidence tdduced by the defence in the cise, 
because no reference to ihti etidcnce was nnde by the counsel for the 
appellant, and that eviJtnce was practically ignored by him held ihtt the 
Appellate Court iclod illegally in doing so — 40 Ci! 37O 

The (lower of -m A((iell3ie Court to pass sentence i-. measured by the 
power of the Court from whose judgment or order the appeal has been 
made J herefore an Appellate Court when passing a sentence on appeal 
cannot |>ass i seni«r\ce whAh the original Court was not competent to 
pass— SiMram v F»ip 7 S I R 109. 2 Weir 48-, Fmp v Jlfuham 
mad lultiib 45 All ^94 jO C il 15- 12 Mad 45 Thus, where a second 

class Magistrate (lassed i senuricc of 4 mimths imprisonment, but die 
District Magistrate on ipj eal altered the sentence into a fine of Rs 400, 
held tint the sentence passe 1 b) the Appellate Court was nllrn ttres 
bemuse the second class Magistrate could not have awarded a fine of 
K« 400 (sfc 32! — tn<p \ Muhammad 45 All 594 
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\\h<*n jnsp>x-tion of ihe sCcne of i!i/* ocfurrcncf i- nnternt enhfr 
to thf ca»^ for ih"* prO's«uJion or for thr dcfonce, U j' <l^»iral>!e thit 
Appfllite Court shouIJ incp^l th»* spot — 191 1 PUR 16 

\\hon ^n \ppclhte Court «lo« not m ap}w*n! summarily, it 

must ili'pose of it in the mmnrr provided li' tins section^ It has ro 
potter to refer to the High Court for decision 1 question of law arwng 
in an appe-J — 7 L H R 251 

TTie ^ppe1late ( ourt must peraise tl»e whol' record, and not trereN 
the judgment of ths lower Court \ delation based upon n peni'al of 
the judgment alone is not \ did, and ihe appeal must be reheard — 14 
L J tSi (Cal ) If the records of the case arc lost, it i» the dut) of the 
^ppelhte Court to order a new trial— 1889 \ W N 55, 1885 \ W N 

1 17 

If ihe appeal is rfot dismiss^ sunimanly under sec 421, the \pp"ll If 
Court IS bound to peruse the record and consider whether there is aat 
ground for interference with the acquittal or tonMClion, r-rn /Jici'fh l^e 
apptiliuu dees not appear The Appellate Court must disjwse of the appeal 
on the merits, and is not eniiileil to dismiss on appeal for default of 
appearance of ihe appellant order for dismissal of an appeal for roa 
appearanva* is not contemplated bv this section— 20 Cr J “44 1 < ^ 

R 76 ij \I 1 tyi 50 Cal 9*2 RamthanJra a Fmp , si \ I J ’oa' 

14 \ L J 327, Dehary \ Fmp so Cr I J spi (Pat), CjWea 

a Emp, 34 Cr ( J 475 (Pat ) Ncjo Lei a Emp , 4 P L T SS* 

In dealing with a ca«e uni r this seciiem, there js no restnftifct w* 

the powers of the Npptllate Court to dispose of th* case m nny of the 

manners provided by ihis section it can acquit the accused, or order n 

retrial or order the accused 10 be commiiird. etc Tujii PraMnmk ' 
Q F 35 Cal 711 Rn»i/r<Ttnd a Fmp tO Cr I } inoo (Nag) 

SuffKienI ground far intrrf rente — >n appellant U not precisely m the 
same {msiiion liefore an \ppellati Court as he is before the Court tryiofj 
him but must satisfy the { miri that iher,, sufficient ground tr inter 
fermg with the order of conVKlion If no sufTicient ground has been 
shown, It H th** duty of the Xpjiellale t nurt not to interfere — 5 All 3^ 
1139. Plsmiss the appeal:— "h-re on apjieal Is ndmilted nnd 
d alt VMlh und-T this section lh» \i|wllitp Court ran dismiss the appeal 
only oil the rtierils an I has nr power to d smiss it jumtmrilr—l 
J R 22^, Ilatti Jlari a 2j C r I J -fj yCai^V ^•<’1 

F”'p . 4 P II T 532, Tii /’« a Imp J Iliir T,. J tS 25 Cr !,• J 
9J3 

In dismissing art appeal unJ-r this sertinn on the menrs, the IppeJbie 
(ourt Is l>ound to write n juigninl an 1 the ju Igmem must tomi 1/ »‘'l' 
the requirements if »<-clions 424 an I jf- On failure to do so the jii>l*! 
inent may be * f asile ond lie ajpeal ilirrctral to !»• re hear I— I flom I I' 

1140 Right ol parties to be heard:— If ih" njpeibnt Is present 

cr U rejaescntrsl Iv j |t ader, ih' n(|rtlant ir( |»Tvn of Ins pVa-lef liiu«l 
Ik- l-nri— 13 Ml 171 20 (r I- J 271 Hut wh-re iJ.r 4pf--Ihie Court 
0 rf the npj^al in the nief ts nfirr perusing the rcrorls on I rt'O 



‘irc -J21 


Tiir com or <niMi\\i piio 


l lU 


iroo 


eidi“rin^ llip (grounds of tpiKal, the judgment ol the Appellate Court would 
not be set aside on the mere ground that the pleader for the accused was 
not heard in the Appellate Court (the pleader being prexentcd from apear- 
ing in time on account of a railtnjr stnUe) — Ofnyrf hhan v K -F. i Par 
5R9 (3Q0I 

A foni/iIai»iant cannot claim as of figlit to be heard in the appeal 
Til* matter i« one which maa lie left in eaih ca-^ to ihe (]i-.crrlion of the 
Court — 7 M If C R App 4* V priaate prosecutor as such has no right 
to le heard hut the ( ourl naaa grant periiiiosion in ana particular ci^e 
— tRJU. P R 0 C W \ K 

If the Pulilic Prosecutor ilDe>. not appear on lichalf of the Gmcrnnient 
a aalil priaatela instructel to sii|>| orl the prosecution maa le he ird — 
•• Wcir 47fi 

Tlje counsel for the appellant h is a right of r pU — 11 C W N sliu 
There is nothing in ihe language of this section to preclude ihf appellant 
or Ills pleader from n plying to ih< arguments of the PuWiv Prosecutor, 
and as a matter of principle such right of reply should be conceded to him 
The practice of the High Court has been uniformly in faaour of allowing 
this right to the appellant or his pleader— 1917 P R at 38 Cal 307. 
The Oudh Court holds that although the appellant s counsel has nb rt^lil 
of reply, still it is a pri lUge which should not ordinarily be refused— 

Pffli, a Fnip !i O I J f><)3 1 O A\ N' 475 25 Cr L J 1169 

Pahra \ Fnip 25 ( r I J 1173 (Oudh) 

1141 Clause (a) —Appeal from acquittal:— Clause {«) of this 
section cm apjily only to the High t ouri tecause section 417 which pro 
tides for appeals against ordtrs of aci|uiii il nrquires that such appeals 
shall li' to the High t ourt— 7 Mai 213 Therefuri a Sessions Judge 

has no jiower to set aside thi 1 rder of icquittal and direct the commit 
nient of the iccus d to the ( otirt of Session— 2 t \\ N ctKi or to 

direct further iiiHUiry to le m ide in a cisc of itquiml by a Magistrate 
Such a |iow er can be extrcs d only bv the High ( ouri— 20 Cal 033 So 

also a District Magistrate has no |Owtr to iniertaiii an ippe d from an 

ord<r of acijuilla] mil is imomie-ient to nters* a Subordinate Magistrate’s 
onl'-r of iftjuillaJ ind iiirrcl a rebe irmg — “ Mid 21 y 6 Mad 4-8 

The discrclii 11 iry jioHirs of the High ( ourt un ii-r this cl, us will be 
excrcis<-d only when 11 is suisfid thil the c >< is of suftiticnl lon'rt)urnc 
10 justifi It in ^lln^, uodtr tl 1 v r\ xctjHional srction -7 \1 H C R 

330 In ippe ds ig iinst icijuni ils the High t ourt ought not to interfere 

unless the trying Judge w is tl jrly wrong ml the yu Igmeni is either 
peraerst or hasCif cn obiiuos rmw of pruteifore — lO tr / J ^19 (t/adj 
the indiciiiuns of error in a ju Igmrnt of acquittal ought to be cic ir and 
niort palpable and the eiidems* more rogrrjt and convincing in order to 
justify It* being set aside than would be mcessary in the ease of a judg 
pient of conviction— 1<)04 P R 7 21 Cr L J 349 See Note 1120 under 
si-clion 417 

The High Court, in esercising juris lirtion in tlie matter of appeals 
igaiilst aci]0ilials, sliolil 1 confne qs esercis to llie particular acnuitlal 

Cr 64 
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comnlamed of by the Go\erntnent At the same time It tvould not be 
proper for the High Court to tonsider the J^>peal on grounds not contained 
m the objection Urged on behalf of the Government— 19 Bom 51 17 C ? 

L R 7< In 12 B H C R » « has been held that 3 ground of objection 
Hot taken in the petition of appeal nwf be altotved, if it has not prejud fed 
the accused and suAKient ume has been given to the other sid" to be 
prepared for the same 

Acqt‘>llal — ^This clause confers a power to dirett further mqu ry only 
in respect of a ease of an appeal from an order of acswiffnl and not m ^ 
cas*» in which an order of discharge or dismissal may have been passed— • 
27 Cat 126 

1142 Clause (b) —Appeal Itom conviction In an appeal froni 
a conviftiQn> the Appellate Court may. If ic likes, tahe further evident^ 
(section ^28! but cannot direct further Inquiry— 19 A t. J 

‘ Revtrse the ^nding aird setilenfe * —-Before an Appellate Court can 
set aside a conviction »t must be satisRed that the conviction is wrong 
It seem'* a logicnl conseqvienve of this that when without finding the con 
MCtiori <0 be wrong (he Appellate Court set it'-isicfe, the appellate ard*r 
would be ultra lire*— 17 C P I R 97 

An Appellate Court Is not competent to set aside n conviction merely 
on the ground ihnt ill the wifness''s cited for the defence have not bem 
examined The proper course m «uch n rise 11 to hive the evidence iik^n 
of the other tvHoessei liefore disposing of the appeal—* ^\elr 481 A con 
viVtion ought not to Iw reversed unless the admission of the rejefteJ evidefne 
would hive ifTectcd the result of the triil — 2 nom f>i 

Tlie proper procedure on ippeil m a rise where the l^wer Court htJ 
refused to take the defence of the accused vs to set aside the tofwlctiOn 
nnl sentence pissed by the Lower Court, md ordef the Mag sirate to 
begin ihe proceed ngs nnew igimst the accused from the stage when his 
evidence wi* refused — 18S4 P R 28 

After reversing the fading and senlence, the Appellite Court can orJer 
the accusiif cither to retried or to be committed for trial The AppeH*’* 
Court cannot frame a charge against the accused, and hold a regular 
trill— C C Sifiar \ h. F , 2 Ring 68 4 Bur L J 29 *6 Cr L J 

tnp AIR 1925 Rang 230 

1143 B*-trlal.— A Sessions Judge ha* power to order a ne« tfl^l 
when the case comes before him in appeal Thl* power should however b< 
sparingly csercUed and a reirhl should not be ordered unlrs* there 
grave reasons for doing *0 — 13 A L J 477 

Before quashing a Conviction had ordering a ncwr trial on the ground 
tliat though the accused was shown by the evidence to have commlftcJ 
some Offence, he ha» been convicted under u wrong section, the AiTell^"’* 
Court must come tp 0 certain conclusion os to the offenee whch the 
aeevMd was shown by the evidence to have committed, and it ought 
consider whether, if the evidence showed that the accused should rropccly 
have been ronvfcird of another offence than that he was charg'd wiih, 
h* would be prejudiced by amending the conviction Before ord'rmg * 
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re'nal. the Appellate Court is bound to see nhat possible obji.ct could 
b* seized by a fresh trial— a Weir 480 

IThen retrial mav he ordered — {•) A retrial may be ordered where 
the trial IS held to be illegal on the ground of want of jurisdiction of 
the Court that tried the case — 1S85 AWN a93 3 Cur L T 9 Thu?- 
« here in offence fnable by a Jfagistrate of the fst class or Court of 
Session was tried by -a second tiass Magistrate, the Appellate Court 
may order the accused to be tried by a ist class Magistrate or by the 
Court of Session— 8 All 14 a Weir 48a i Weir 484 In jo Cat 41J 
It has been held that where a trial was void for want of jurisdiction 
It IS not necessary for the Appellate Court to order a retrial , and there 
fore where the Appellate Court in such a case merely discharged the 
accused and did not order a retrial, the omission to order retrial would 
not prevent the Magistrate from taking further proceed ngs against the 
antused (a) If m an appeal from a conviction the Judge finds that the 
evidence discloses the commission of a more serious offence, he may set 
aside the conviction and sememe and order the accused to be retried by 
a Court of competent jurisdeison or committed for trial according to the 
nature of the evidence against him— 11 C W N j (3) A retrial would 

be proper where the accused was rightly acquittel of one offence but the 

Appellate Court comes to (he conclusion that he ought 10 have been tried 
for ar<other— 3G Mad 45? (4^ If 'he Appellate Court is of opinion that 

the appellant ought to ^have been convicted of an offence different from 
that with w-hich he was charged m the Lower Court the Appellate Court 

ought to annul the conviction and order a retrial — i88j \ W N Ha 

(5) A retrial may le ordered in a case in which the Appellate Court sett 
aside the conviction om the ground of misdirection to the jury— 4 C W N 
576 (6) An Appellate Court in discharging the accused on the ground 
of misjomder of parlies has power to add a direction that the accused 
should be retried — j8 Cal 104 (7) A retrial ought to be ordered if it is 

found that the accused has not been properly convicted— 3 C W N 332 

(8) An Appellate Court may order a retrial if it is of opinion that the 
proceedings before the Magistrate have been irregular — 1883 \ W N 99 

(9) Where the Lower Court has commuted an error in procedure in con 

victing the accused upon evidence which was not given in llieir presence 
the Appellate Court is competent to order a reinal — 2 Weir 481 so also 
a retrial may be ordered where the conviction is reversed on account of 
an irregularity m the procedure by which material evidence was excluded 
— Ratanlal 938 3G Mad 457 (10) A Sessions Judge has power to direct 
a retrial to be had upon a charge framed in whatever manner he thinks 
fit on the ground that the accused has been misled in their defence by 
the absence of a charge or by a defect in the charge — 7 C W N 301 , see 

also 9 N L R 42 (11) Where the trial Court has failed to record a 

judgment m conformity with section 367, the proper procedure for the 

Appellate Court is to reverse the order of the Court below and to remand 
the case for a trial de novo— (1920) M W N 120 , 

W'here the Sessions Judge on appeal annuls the conviction of the 

accused on the ground of want of jurisdiction of the Magistrate who tried 
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ih« ewe, liut fimus to onltr new Inal, tlie Jucljje is nlot prcclulcil from 
ji I'sinj! such oril'T subsequ<’nilj The orrfer of fcinal Joes not amount to 
in tUeration of the judgment annulling the conMCtion, within the meaning 
of sec 369 —3 Mad 48 

When the High Court on ippetl set iside the \crJict of the jury who 
con\icfed the nccused, nnd obser\ing that it would be open to the Crown 
to proceed further with tlie ci»e if so advised, directed the petitioner to 
he released on bail until fresh trial if any, it was held that the order 
amounted to an order of retrial— 46 Cal 212 

^eope of retriaf — Where an Ippeffale Court re\erses the verdict of a 
jury and orders a retrial, such retrial, unless the Appellate Court has 
limited the scope, must l>e taken to be one upon| all the charges origmallr 
framed — 22 Cal 377 , 13 -Cr I J 497 (Cal ) W here an order of ri 
mind is passed by an \p|>eltflie Court under section +13, the Court cannor 
restrict the evidence to be taken to that mentioned In its order, but h 
should order the ease to be ntned m the view of the instructions ton 
Uined in its order The accused is entitled to adduce such additional 
evidence as he may desire — 3 C I J 303 Thus, where m an app**! 
from a conviction, the ^sions Judge set a«ii!e the conviction and ordered 
a retrial hut at ih*- same lime diri-cied that the cvidi-nre nlnaJy on the 
f'Cord vhoul I Ik treated as evidence m th' casi, it was laid that ih* 
direction was contrir) to the provisions of m-c* 42 t on I 4*8 if the (ffK 
an I was therefore illigit— 3 1 * I W 224 »«» Cr 1 J 77 

II /icii ri'lrtit ihotilJ •ml h< onhrej —The in n fact ihal ihi Ipl’vH't'' 
( ourt finis thi d cision of the l^mtr Cturt ii< t s<, salisfacinr) i" 
should have }><<n, do<s not nuthori'e th.> Xj^iellati Court to pass in orl r 
remanding the case to th l,ower (ourt with instructions to write out a 
pn»|ief jii lj.menl— 32 Cal to<>9 Wlierc n Si'siont Julge on appeal thinks 
that ihe evidence of some more witnesses, who wore not examined In the 
lA)wef Court, is necessary, he should procee J und r sec 428 (l) nnd can 
not onl-r retrial on that ground — 31 Cal 7:0, ifi \ L J 323 Where 
the evidence recorded by the Mngiiiraie is ns full nt the law require*, 
and there is no irregularity in ihe procedure, it is not competent to " 
Sessions Judge on nppeal to order « retrial He must consller the case 
on the evidence before him nnd proceed to "ju Jgment— Ratanlal 53 ®> * 
llor 1- J 32, the mere fact that an inadmissible or Irrel vant evidence 
has been admitted b) the Lower Court does not justify a retrial Such 
evidence may be left out of ronsidcraiion — 1 ftur L{ J 32 Where there 
Is no evidence on the record to warrant n lonvicilon for the offrnce 
charge.!, an order for retrial is not justified— /fornpraiad v Frip , 26 Cr 
L. J 1000 (Nag ) A I R 1926 Nag 53 

• II}/ <1 Court 0/ fompel/nl jitritJulion ’ — Under this section when 
an Appellate Court orders a mrial, it can specify the Court by which 
the appellant Is to be retried There Is nothing in this section which 
prevents such spenfifation of the Couri— Raianlal 367 

If the ^ppcll.afe Court fnds that lie accused had commltlfd an pf'cncc 
which tlie t,owrr Court was not competent to trv, Ihe Appellate Court 
vught to ofd»r a retrial by n Court competent to try the ormce— 8 AH- 
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14, s ^\c^r ^84 r»tii ;f the I tmir Court competent to try th* 
offence, ilie \p]Klhte Court mav order the retrnl by mother Court of 
competent jurisdiction— L B (tStjj— 1900) 238 

Lnd<'r tlie proM'ions ol this section, the retrial, if ordered, must be 
bv T Court of conij)»tein jurisciiriion ‘subordnale to the \ppellate Court, 
^nd therefore m Vpjiellate Court cannot direct i case to be retried bv 
ifjcl/— Rataiilnl <182 But in 30 Mad 228 ind 2 Weir 481, it has been 
hell that the nords Court of compiteni jurisdiction subordimte to such 
\ppellnp Court' ift not to be taken as nords of limitation, and do not 
exclu 1 till. \i>|x llati Court from itself trsinj* the offender when th 
off nee Is wiihiit the jurisdiction of the \|>|M. 1 lal<. Court 

The Nppilliie Court ina\ ordir the rttriil to be litld bj iin Court ol 
toinp'ient jurisdiction 1 hi High Court has power uiidtr this section 10 
ord r a retrial of the ipjn il by the l,ower Xpjwllate Court — -1913 P L R 

1144 . Order of commitment. — H th \|ipelhii. Court fmds dnt 
the accused has committed an offence winch the lower Court was not 
competent to irj. the \ppell tie Court may order retrial by a Court of 
competent jurisdiction atwl il ib>re i« no Court of competent jurisdiction 
sultonjinxt' to th Vpjiellate Court it ought to direct the commiCal ot 
llie acvusfd to the Sessions — 2 Weir 4K4 Where the accused ha* erm* 
miitcil an olIeiic> triable exclusitelv by the Sessions Court, and has been 
In d by n Magistrate the Appellate Court 1$ competent to direct a con* 
miltal to the Sessions — 8 Ml 14 llasttn Ru-n v £mp 20 A L J 568 
hven if the offence be not exclusively iriabic by the Court of Session, 
th \ppell lie tourt is still comimim to direct a committal to the Sessions 
—33 Cal 350 This section gives the Apjiellate Court the power to order 
in accused person to be committed to the Sessions, when it considers that 
that IS the procedure which should have been adopted by the Magistrate 
in the case — iti Bom 580 15 All 20j Thus a commitment may be 
order'd by th Ajipell ite < ouri if it is of ojiinion that the M igistrate, 
ilioufili of compel* ni juris liclion lu try the case w is not competent to 
jiunish Iht mused idequilely — itkjj I* R ib 

W hen th \| 1 II itf ( own directs « eonintiimeiU to iIil Court of 

bis-ion in inv siig iiioii pr limin irv to lommitnieni is not necessary — 
2 Weir 471 

An order of romiiii(iin.nl pissil ty the Sessions Judgi, on appeal under 
this cl luse can be revised by the High Court under «ec 439— Rom Som«;/i 
V tiufi i! O L ] ^48 » O U N 525 25 Cr L J 2375 

Comt iitmeiit to itself — This section does not authorize a Sessions 
Court to coinmii .1 case to itself, but only empowers it as a Court of 
Appeal to direct 1 competent Magistrate to make a comniilmenl to itself 
Reading this section with sec 193 it is manifest that except m cases in 

which a Court of Session is expressly empowered to take cognirance ol 

an offence as a Court of original jurisdiction, it has no power to do M 
iiiikss 1 lommitin m has Irecn mid by 1 Magisir U duly cmjKiwrrcd 
iliis b li. If— 1/37 A AA N i;i. 
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1 1145 Alteration ol findingj— 'VtTipr«- Ihe accused ftcre charged 
by the lower Court se\er»l offences, nnd were convicted of the graver 
offences and acquitted of the minor tharges the Appellate Court can alter 
the finding of the lower Court and convict the, accused of the minor charges 
and acquit them of the graser offences — 35 Mad 243 Dut irt convicting 
nn accused of an offence with which he was tiot charged in the lower 
Court, the Appellate Court can net only in accordance with the provisions 
of secs 2J7 nnd 238 of the Code — 7 MIT 79, Eiii^ \ 5<jUiaram 
8 Bom 1 R 120 G C ^irrnr a Emp 3 Rang 6S 4 Bur I J *9 
Thus where on an appeal from t conviction of murder, the Appellate Court 
comes to the conclusion that the offence of murder is not proved but that 
there is evidence on the record to support a conviction for an offence against 
property, the Appellate Court ought to acquit the accused of murder, 
but It cannot alter the romniion of murder into a conviction of an offence 
ngainvt property because the litter offence is so widely different from 
the former that it is illegal under sec 237 or 238 to convict the accused 
of the latter offence when he 1$ charged only with the former — Huff" 
V Croien 4 1 ah 373 Queen Emp v \u$uf 20 All 107 ^^‘here the 
Court of Session had convittod in reused of nn offence under see 400 
I P C nnd the High Court on appeal found that the conviction was not 
sustainable under that section the Court refused to alter the fnd ng Into 
a conviction for some other offence (eg an offence under see l6i 1 PCI 
lor which the accused had not been iharged or tried and which was of 
in entirely d fferent nature from the offence with which be was charged 
—8 All no Uhere the accused was charged wuh and convicted of ntt 
offemc under m-c 457, I P C and on appeal the Sessions Julge alterv-l 
the ch irge and recordwl a eonviction und«r we 411, I P C, held that 
the Api Hate ( ourt had no power lo so alter the charge ns to make h 
necessary for the accused to me«t n entirely different case from that 
with which he was chargal in the iriil Court— V hIb v Fmp , 23 A f J 
014 afi ( r I J 1414 \ I K inift Ml 33 lJut where the prwTu 

lion has established certain its cori lituling iin offtnee nn 1 ih Cen rl 
has misipplie»l the law to it ose nets by charging nnd convicting the ncco'C'l 
for nn offence other than that for which he should have leen proprtW 
lharged nnd It apprsrs ih it ms| lie of such error of the Court, the 
nccused Ins ly his defenci tnleavourtd lo mi-et the nccuiation of the 
eommisvion of those jcis then lh<* \(pe|late Court may niter the chtrt.« 
or fnding nnd convict him for nn offenc** which those ntts projiefly 
constitute, If the Accused Is not ni oil prejudiced by the nlierallon of 
log— jfi Cal 8^3, 1890 \ N 86 huch nn error Is one of form rathrt 
linn of sidivtance nn 1 lie nlirfsilon ly tin Vppr-lhtc Court of the charge 
or fnJng Into a more wriuus offrncr would not nrtessiiate n retrial fo^ 
that offrnce Tl'Trfofr, «h re a person Is convicted of an attempt to 
eommit nn offence, the Aj’i'ellsie Court If u thinks that the acts of the 
nccused constitute the substanilse offence itself, may tonvlct him of the 
substantive effener without ordering a retrial — 2O Cal gfj 

The Appellate Court In altering a fnding un Jef this clause cannot 
net ift contravention of tlic provisions of Motion 239 of this Code Thus 
tie iietiilunrr anJ four oilier* were tried jointly, the other four being 
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coiiMcied of in offence under section 454 of the 1 P Code and the peti 
tioner »as convicted of tbeitneni thereof On appeal the Appellate Court 
ori^uitted the petitioner of the offence of abetment hut convicted him under 
secs 411 and 414 I P C Hei4 that tb* conviction by the Appellate Court 
cannot be msmtamed, because under sec 239 the petitioner could not 
have b*en tried in the original Court jointly with the four accused under 
sections 411 ind 414 of the I P ( while they were being tried under 
section 454 I P C — 1903 P R 38 

WTiere an accused was convicted of t composite offence the \ppel1ite 
Court mav alter the conviction into one of the elements of the compos' 
offence Thus, where the adused was convicted of housebreaking by 
night, under sec 457 I P C and the Appellate Court altered the convic 
tion to one under sec 414 1 PC, it was held that sec 457 I P C 
applied to a composite offence, and under sec 23S of this Code an accused 
may be convnted of any element of the composite offence, and that under 
this section it was competent to (he Appellate Court to after the finding 
— Ratanlal 293 

Vnfitr this section, the Appellate Court can, m an appeal from a con* 
viction, alter the finding of the IJower Court and find ihe appellant guilty 
of any offence of which he has been arquitted by that Court, notwith 
standing the provisions of sec 403 of the Code— 23 Cal 975, 34 All 115. 
Thus, where the ^tagtstrate acquitted the nccuved under sec 148 I F C 
and convicted him under sec 325 1 P C it was open to the 

Sessions Judge to alter the conviction under sec 323 into one under sec 

J48 I r C — 34 Mad 34$ Similarly, where in such a case the Lower 
Court has found only one of the accused guilty of murder and acquitted 
the other* of murder but convicted them of other offences an appeal 
against the conviction of murder openv out the ei^iirc case and the \ppel 
“late Court miy find all the three, persons guiltj of murder — Duili \ £ni^. 
16 \ I J 918 Where in the trial Court the accused was charged with 
murder (see 302 I P C ) but was convitteel of culpvble homicide (sec 
304) the appellate Court can convict the accused of murder— On 5 hwe v 
txip . I Rang 436 

If the ^p[Iel]atc Court finds that the scmencc is illegal or inadequate, 

and does not think U expedient lo order a new trial he may alter the 

conviction in order to legalise the sentence — 3 L B R 112 

In altering the finding of the Lower Court the Appellate Court is not 
bound by any preliminaries of complaint under sec 198 Thus, on an 

appeal from a Conviction under sec 182 1 P C the Appellate Court is 

competent to alter the conviction to one under sec 500 I P C notwith 
standit^g that there was no complaint by (he aggrieved party— 75 AU 534 
The word ’finding' Is not to a finding upon a w, 

as distinct from a finding upon a point of fact — 3 P L J 565 

1146. Alteration when improper :—<il It 

Appellate Court to alter the finding so as to c 
offence of an entirely different character Thus, 
sees 237 and 238, it is illegal to alter a convict! 
into one under sec 366 I P C , because the th 
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inNoNes difTercnt elements nml different questions of fitt from the former 
—Emp V Sakharam 8 Bom L R lao, O C Sirror \ K, E , 3 Ran? 
68 4 Bur I J 29 36 Cr 1 J 1119 so also, It is illegal to alter a 
conviction under sec 379 1 P C into one under sec 143 1 P C . — *7 Cal 
660 So il»o It IS improper to liter a consiction under secs 211 and 
109 I B C into one under sec 193 I P C — 3 C W N 367 or to alter 
'1 coniiction under 'cc 468 1 P C into a contiction under sec 471 
1 P C— tfebor I Fmp 8 N I J 87 26 Tr L J 1358 or to nller a 
coniiction under s.ec 147 into one under secs 448 nnd 323 ^ ^ 0 — 3 ° 
Ld ’88 or to alter a conviction for wrongful confinement into one for 
^s^auU — s C \N N 296 See Note 1145 

(2) It nould be improper und unfair to the accused for the Appellate 
Court to tonjvict him of a more serious offence to which he had never 
pUided at the Inal, cspctnlly il ihe new offence was not cognate to the 
offence for which he was tried and convicted, and if there were circum 
stances of aggravation to which he had not pleaded guilty — 26 Cal 863 
3 I DR 232 

(3) An Appellate Court is not competent 10 ilier the finding of "t 
Magistrate, so as to convivt on accused person of an offence which the 
I,awer Court is not competent to try — 7 Ml 414 

(4) When a ]ieraon has been charged with a certain offence his 
been coiiMcted of that offence the Appellate Court cannot, on finding that 
the conviction is not sustamtible, convict the accused of flbeliiifiif of that 
offence — 33 Mad 264 it B 11 C R 240 Sec Note 771 under sec 238 

Naliee to oppeUant —If a Judge on ajvpeal finds that the evidence 
rcvorlid disclo»tv n different offence, he may alter the finding of the 
Coin below but in doing m>, he ought to give intimationl to the accused 
or to his plead r of what he proposes to do and thus give him an oppor 
lunitv of showing cause against the new conviction — 3 1 . B R '83 
powers Conferred bv this section on an \ppellate Court are not upended 
to be used in such a Vvay a« to spring up a new cas^ on the accused with 
out giving him any notice of the charge he hts to mctl— 16 Cr I J 590 
(Ml) 

lirenmli e coii-ictioii — ^Tlie \ppeltatc Court i» not competent to dter 
a conviction for an offence into on** for that offence or anotlwr offenc** 
in the alternative Thus it is improper to alter a convictioi^ under sec 
411 I P C into a conviction under eitlicr occ 3,9 or 411 I 1 ? C m 
alternative, the accused not having been charged under sec 379 I ^ ^ 
In the Lower Court and having had rfo opportunity of meeting su** ® 
charge — Ratanlal 368 

1147 Reduction of sentence;— Where the lower Court passe* 
only a single sentence on a comictiou for two offences the Appellate Court, 
if U acquits the appellant of one of the offences ought not to maintain, 
the sentence in its entirety but must make some reduction of sentence 
unless It thinks that the sentence ou^t npt to be reduced, in which ease 
U should refer the matter to the High Court for enhancement of the sen 
It ice— 30 Mad 48, 2 Weir 487\ But no reduction of sentence by the 
\l»pcllat'' Court u necc'sarv, t{ the inferenc- cart be drawn that the tr>ing 
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Mngislntc diJ not inlinil to pus any sentence on the cotiMction winch 
IS set aside on appeal— 7 M Li T 81 

Where n Magistrate m convicting a persoin of two offences passed a 
single sentente of imprisonment and fine, it was held that separate sen 
tences ought to Inte been passed, and that the \ppellate Court in revers- 
ing the ccoMCtion for one offence cannot regard the imprisonment as im- 
posed for one offtnee and the fine for the other, and reduce the sentence 
by ctiminaiing the fine — Rumlal 409 

1148 Clause (b) (3) —Enhancement of sentence:—' as iwt 

to eiihaiife the same — \o Xpp'llite Court can cnlnnce the sentence 
passed bj the I.ower Court — Rnianlil 6i8, 4 W R 20 The Code of 
1S72 gave |>owtr to \ppfllaie Courts to imhince the sentence, but that 
jjower has been tiken awaj b> the Cwles of 18R2 and 1898, and H now 
vested only in the High Court in the ctercise of iis power of revision 
S€“ Sec 439 and 6 '1! 62* And therefore if the Appellate Court finds 
the ap|)«llant to be guilij of a graver offeiKc, tb Court hvs no power to 
enhance the sentence md the proper course would bo to kt the conviction 
stand a* it i> or to have ih** evs refcrreil to the High Court—* Weir 
486 

llhdt o'ooK'ifs <0 enhaurt moil of milrme — (t) Miivro in accused is 
convictid an I sentence! by the l^iwer Court on two sepirate charges, 
and the Xpjwllate Court rwirses th® conviction on one of the charges, 
th Xppellai Court cinnoi ret iin innct ihv whole senteiici but must 
riilut® ih' Miitencc. the riKniion of the svoitncc his virluilly the effect 
of in tnhaiHcmiin of *«nKnct — 22 Uoin "bo K itmlal (ji8 3887 P R 
43, 24 Cdl tit) lyio I R 31 30 Mil 48 3 \ L R 07 Thus, 

wh r a pirson was eonvicinl b} « M^igisiriU. of rioung ind theft ind 
w i« sentenced fir the lirst olhoc 10 four months md for tin httir offence 
to two nionihs rigorous imprisonment md th Dsirict M igistnte on 
apjieal icquiil d ihi lecus 1 of noting but iiphrlJ ih® conviction for theft 
and ihi sentence of six months rigorous impnsonment it was held thil 
the effect of the ord r » i» 10 vnhintt th simtenct for theft which nt 
hid no lulfionlj 10 do und*r this section — 24 Cil jto Hul where only 
one offence has be®n lommilli J, in I iht Magistrate erroneously splits 
It up into two olT<m.‘s and pa»* s two sent nces ilie Vipelliie Court cm 
jenn the two offences inlo one uAenc uul nnnilim i]je whole of th*- 
origintil sentence suth m nniaining of sentence does not miount to an 
<iih incement of sentence ^beciuse no conviction has 111 fact been reversed) — 
3 N 1 R 67 

(2) Mhere ihi ictus d «is toiivicUd ol lublxry md hurt md sen 
t need VO vo nvonvhs invprisonnwni for robbery snd one d >y s imprison 
iiunt for hurt, md tin Sissions Judge on |p 1 s l iside the convivnon 
for robber), but toiifirmtd ihe conviction for hurt nnd sentenced the 
accused to six months imprisonment, it wis hell that the Sessions Judge 
hid no jiower to pass such sentence but the High Court could confirm 
such sentence it it would meet the ends of justice — 24 Cal 317 (Note) 

(3) Where an \ppclltle Court reduced a ventenet of 4 months rigorous 
mjrioiunem into one ul j inoiiths, lut ad1 I i 'tnunee of line or*’ 



idi8 


Tlir CODL 01 ClllUlwL PKOCLDl-RL [CH X\\l 


(lefiult 8.1^ weeks’ rigorous imprisonment, such sentence iinounted to ■‘o 
enhancenicm of the original sentence, mil «ns m excess of the powers 
of the \ppcllate Court — 17 MI 67, Fmpress v Meda 1887 A h 

100 So also where tliL first Court passed a sentence of six months 
imprisonment but the Appellate Court altered it to a sentence of four 

months imprisonment and a fine of'Rs 100 or in def lult 2 months' impn 

sonment, hetJ that the sentence of the Appellate Court amounted 10 an 
enhancement, b'Cause the accused cacn after he had undergone the two 
months iniprisoisniint in defiult of payment of fine would still be liable 
to pay the fine — A E \ ^af^aan 23 \11 407 » 3^1 ^ rjo, so also 

where ont weeks irnprisonriKm iwanJefl by the first Court nas altered 
by the \ppellatc ( ourt into a line of Rs 50 and in default one wcel > 
imprisonment, it w is held that at imounud to an enh inctmcnl of sentence 
—1916 P \\ R 5 Where the Court of first instance sentenced the 

accused to rigorous inipnsonmtnt for j months and to a fine of R* 
or in default orte month s rigorous imprisonment, and on appeal the Appel 
late Court changed the sentence to one of one month's rigorous impmo” 
ment and « fine of Rs joo or jn default 2 months' rigorous imprison' 
ment held that the \ppellale Court s sentence amounted to an enhance' 
ment of the sentence pissed by the tn il Court, for supposing the fine was 
net paid, the accused would still ha\c to undergo three months’ rigorous 
imprisonment and still be liable to pay the fine — lihola Singh \ h S 3 

Pat 638 (639) 5 R L T 622 25 Cr I J 1186 \ I R ig*4 Pal S^d 

(Co'ifro — 23 Boin 439) [Cut now see the proviso to section 386 which 

lays down that if the ccused has undergone the full term of imprisonment 

avtarded 111 default of payment of fine nbe fine will not be levied] If If’® 
aggregate sentence of imprisonment (1 e the substantive sentence of mt 
pri'Oiiinont pill* the imprisonment m dcfiuli of fine) imposed by the 
hte Court i> less than the period of the original sentence, the imposition 
of fnc does not imount to in (nhancoment of sentence — ^30 M 'd to 3 ' 

Cat 173. 3<5 Ml 483 1915 P R - 

(4) A sentence of fine is always considered lighter than a sentence of 
impriscinmenl— 23 Dom 439 therefore the alteration of a sentence of fne 
into one of imprisonment is an enliaiiecnient of the sentence withm the 
meaning of this Vlause, and the \p|>ellate Court has no power to alter 
a sentence in this way — 18 All 301, 18 Bom 751 

(5) ^^'here Uie Lower Court imposed fine anU imprisonment, and the 
Appellate Court, in lieu of imprisonment, imposed an additional fine, thus 
increasing the amount of fine imposed by the I^iwtr Court, it amounted 
to an enhancement of serttenee— 2 Weir 487 

(6) The addition of imprisonment by the Appellate Court to a sentence 
of fine only imposed by the Lower Court is an enhancement of sentence 
The appellant was convicted of causing simple iiurt and was sentenced to 
fine only , on appeal, the Appellate Court altered the conviction to one of 
Causing grievous hurt (which is punishable with imprisonment and fine) 
under Sec 325 I I’ C and in order to make the sentence legal under 
that section, recorded a sentence of one day s rigorous imprisonment It 
vvas held that the ^ppolIate Court had no power to so enhance— 2 Weir 486 
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{2) The adJiUon of a sentence of shipping by the Appellate Court, 
although the sentence of imprisonment is reduced, amounts to an enhance* 
m^nt of the sentence — 2 eir 487 But m 15 'V R. 7 it has been held 
that the alteration of a sentence of nhippuig into one of imprisonment 
may amount to an enhancement of punishment In this case their Lord- 
.ships expressed a doubt as to which se<\tencc was the more severe " The 
Legislature has not supplied us with niy data from which the compara- 
liie seseritj of the two sentences of whipping nnd rigorous imprisonment 
can be determined, and it is impossible to say how many lashes would 
be equivalent to a sentence of rigorous imprisonment for a specified 
period ” — Mitter J The two sentences -irc of so dissimilar a nature that 
they do not admit of comparison, and it is advisable for the Appellate 
Courts not to substitute the one for the other 

(8) \\ here in a criminal oppeil, tlie terms of imprisonment are re- 
duced but a punishment of solitary tonfinenienc is imposed, such an im- 
position of solitary confin'meni, though the imprisonment is lessened, is 
an enhancement of the sentence — 1890 AWN 170 

(9) The substitution of rigorous imprisonment in] place of simple im- 
prisonment amounts to an enhancement of sentence— Em^rror v iluhom- 
mad laltMb 111 45 All 594 

(10) The \ppellaie Court, m altering a sentence, cannot award a 
sentence whuh the original Court coull not have pawed If it docs su, 
It will amount la an enhancement of sentence Set Note 113b ante 

Illidt dees not ametint to enhaHtemeiil — (i) An addtiionBl order 
pissed by iht \ppelliie Court directing ibt iciused to furnish s«,urity 
to keep the p^ace does not imount to an enhancement of sentence — 1905 
r R ai, io Cr 1 J 301 (\II ) ao Cr L J 760 (Nag) Such power 
has bttn expressly conferred on a Court of Appeal by section 106 (3) and 
a Judge Is tompetent in ap|>e d to deni ind suih security— /bid 

(a) An ord< r p is*ed by the \p|Hllatc < ourt directing ilie accused 

person 10 pi) the cost of ihc lomplnnint und r sec 31 ol the Court hies 

Act (now 54G\ of this Code) docs not amount to an enhancement of 
s-nliiKi, Ijf-eausL the order of eosis is not i pen thy or scntenet passed in 
the case but is an incidental order under clause (d) of this section — Einp 
V Katuppaiifia *9 Mad 188, Tftimiah v hmg £fnf , 47 Mad 914 (915) 

Although the fees ordered to be paid are to be recovered as if they were 

fines, still there is no warrant for treating the same as part of the fine 
imposed as punishment for the offences — In re Venturi Seshanna, 26 Mad 
421. Tfiirniali v ££,47 Mad 914 ^15) 

If coiuicfioii II cotifimed tome seiilLitee must bt faijcJ — If clie Court 
of apptil artirnis a conviction, it should, if it disapproves of the sentence 
passed by the Lower Court, pass some otlier sentence, even though a 
nominal one It cannot reverse the sentence absolutely while upholding 
the conviction 1 very conviction must be followed by sentence— Ratanlal 
5M 

1M9 Clause (d)— Amendment:— Under tins ebuse the Court can 
make any amen/Jment that may be just or proper Thus, where tlie ac- 
cused vv IS convicted under section 3J5 I P C, and on appeal the 
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to compromise tfii. casci the High Court ■acting under section 4J3 
(J) amended the order of tonviction by substituting for it an order that 
the offence shrull W lomiiromisPtt — AH 154 \\herc the Sessions Judgi 
Ind directed certTin] property to be handed over to the ^[aglStrate as un 
claimed propi.rtj, the High Court *intended the order by directing that 
the 'Ingistmte should dispose of the property according to law — 189* A 
A\ N 26 The S‘*ssJons Judg^ cm amend the order of the Magistrate 
ly directing i grt iler tmuunr of proi»‘rij 10 t <* nstorid to the corrpl inant 
ihm the Tmounl region d 1>> ihe MigiNtnie — t \ f } 770 

\m«“ndmvnt mt-vns imcndnKnt of tl»«* roam order of the Court 
below niul th^ \pp IJml Court ennnot make nny amendment when there 
h is Hot bpon m nipnl tgimst the mun ofltr of the lower Court Thus 
wh rc. th*^ M igistntc mr pnssmg 1 judgiiieot of acquittal has made some 
untwouralh r'linrks ibimi iht rrslihihi} of r»rni'i witnesses, ib" High 
Court cmnoi miend the judgment by directing those remarks to be et 
pungt i (rom tin judgment when there hns been no appeal to the High 
Court ignnst tlK rrnin order of icquitnl — ^44 All 401 But this is 
longer good law in view of see $6iA which empowers the High Court 
to txpuilfci. rem >rks from the lower Courts judgments, irrespective of the 
fact wheihir there his been in ajvpenl against the main order or not 
btv Noie 1214 under <,«c Hth Rui the ruling m 44 \U 40c would I’p'} 
to lowir \pi ell It rtiiiis ml those Courts would hive no powtr <0 et 
[Hinge rcnnrl 8 fron tlx lower ( ourt s judgment unless ihero be on ipetl 
from the miln order m the visv 

1150 Incidental or consequential orders:— (0 

sec iw demimlmg security from the appellant is on incidental order 
s f io< (j) gives (In Coon [lowtr to pise <uch ordir in ippeal 

Lviiv wheie the originit Court was not tompcleni to do so 

(2) \n order under sec io6 passed b) the Original Court may be 
set isi lo in npp 111 ind the ippelhte order setting nside the order for 
security IS in incident il sjrder wilhm the meaning of this section—/lWul 
llubcd V Innrflii JO Cil loi 

(3) An order under see 471 (1) directing the accused to be com 
hutted to a lunatic asylum, ig clearly »n order which the acquitting Court, 
whether origmil or ippelliie not only has the power to make, but i* 
bound to make under mc 423 (d) — S L B K 290 

(4*) An order under sec 517, s*o or 522 of tlie Code is a consequential 
or incidentil ordir within the meaning of this clause and can be passed 
by the Appellate Court — 29 C1I 7*4 46 Mid 162 (164) Therefore an 

order ill a case of criminal misapprojvriation, directing restoration of pt^ 
perty which is found to have belonged to the complainant, Is tlearly a 
consequcntnl or incidental order and one which is under the circumstances 
jusl ind proper— 3 A L J 770 

An order of the Appellate Court celling iside on order passed by vb® 
Lower Court under see 522, is an incidental order within the meaning 
of this clause — 19 C A\ N 990 See also ag Cal 724 AVbere the ac 
CHS d wns convicted under sec« 3 S- nil 44« J I C ind llw convictmi. 
'Ingi'tratc pisstJ an order under scc 522 of this Cod* restoring pos'es- 
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»ion of th«. jropenj («hicli wis ilie subj«rt miner of ihc olTefice under 
srv 44S I r C ) to the complain tnt, but the accused was aftcrwirtls 
icquiitoJ on nppeal, it wis held tbit the Appellate Court Ind power, under 
section 423 (d) md sec reid together, to order restitution of the pro- 
perty to the actusod— 27 \lt 415 

(5) L’ndir this cl iu»« ih< XpiiilUlc Court cm exercise the powers 
fonf-Tred b> s<-c 562 of the Coile — 24 Ml jofi Th< Court before which 
he is conMCted ’ in sec 562 is not limited to ilic Court of first instance, 
but includes the Court of appeal— '*9 Mad 567 This is now esjiressh 
pro\ idcd b) sub-section (2) of section 562 

(0) \n order by the \j»pcllne Court directing the nrusej to p ly the 
losis of ih fompljinint under sec ji of tin trun I is \ci (now sl'‘\ 
of this Code') Is no part of the peitiltj or sentence passed in thr cn't in I 
therefore not an enlnncement of seitUnct, but is m incid nt il order under 
this Vliuse— fni/i V A'nru/i/xiiio *9 M 1 1 i«S Tl,i,}tuib\ hh 4 rM'l 
9*4 (9*3) "The contrarj view takeit tn Q E \ Tan^tiebi 23 Mad 153 
decided under the Code of 1882 which did no! cent iin clause (f) is no 
longer correct 

(7) ^Tiere a case w is trnd by a IlencU of Honorary Magislraics and 
th" judgment was signeil bv one tf them only the District Magistrate 
on appeil without in any way ini«rfefing with the order of the nench 
rf Magistral • Mnt hack ihe \ase so lint ihe jn Igni ni mij,hi Ir signed 
ly ihr niher Magistrd s -41 Ml 217 

Or/irr hIiic/i riiiii » I f>i\srl — Tl niy < nl« yp nil 1 n in id nial 

ird rs which fnll within tl« jiorvi w f this ilius «c rl rs which follow 
as 1 111 lit r I r tours beini, the n c< ss irv c< ni| I in n s lu the ni im ord rs 
I aascj, without which the I iM r wiuld l>< iinciiiplit md m ffectnc (siieh 
as ilircciions a> to tin r fund <f lines r< ah ed fr< m iciiuilud ip]yllanls 
Of on the reversal of acquittals wnj tlirrruon is ■< ih nstirntion of com 
pensation pai i undi.r s<c 2^0) lor which no s-pirit luihi rii\ is needed 
Therefore where the ^^ag^slrale in icquiliing th tccus 1 ins ni ide r rtam 
remarks in his judgment about the cridihihty <fv rtam wiine^Ms, ihe High 
Court cinnot capungc Chose rem irl s from the rctrl suili expurxction noi 
Iieifig consequential or mcidental 10 the mam rvl r \ir ihf order of 
acquittal of the Court btJow, rsjicciaJly where th n has not I een an appeal 
against the ordir of acquittal of the lower Court — 44 Ml 401 Rut see 
Note 114J above and Note 1214 under sec 431 In Vppillite (. ourt can 
not award compensation undir scl. 2yi because such ordir is not a necee 
sary complement of the mam order of acquittal only ih Magistrate hy 
whom the case i« heard m the first instance can pass such order— 28 Ml 
C25 , 39 Cal 157 Nrt order of confiscation uni r ihe Julian Forests Vet 
of 1878 cannot be regardel as an order incui nt il on a lomiciion under 
that Vet, under see 44 of that \ct, the confiscation is regarded as a 
punishment in alhtion to any other inimshmcnt prescribed for the offence 

Tlicrefore an Vppellate Court rannot pt<8s such order — 27 t al 4^0 Th" 

High Court cannot award the coatc incurred in a revision jHtition flUtl 
against .an order passed under Ch \II — >e«rn/>^i v t udivminiii/ 48 

Vial 262 See this case cited in Note 478 unhr s < 14S 
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1151 Sub-section (2| Interference with verdict ol jury —The 

High Court cannot alter or reverse the verdict of the jury unless it is of 
opinion that the \erdict is erroneous owing to A misdirection by the Judge 
or to a misunderstanding on the part of the jury of the latv as laid down 
by the Judge — 32 hlad 179 Emp \ Smither, 28 Mad t , 10 Bom L R 
565, 27 Bom 626 AVhcn the Court is of that opinion, it can reverse the 
serdict, but the power ought not to be exercised lightly, especially "hen 
the verdict is one of acquittal and unanimous — JO Bom R 565 The 
High Court cannot, on an appeal from the unanimous verdict of the jury 
interfere with it, la the absence of a misdirection b> the Judge, when 
there is some cireumstanital evidence of the guilt — 4G Cal 635 

‘ Erroneous — ^To enable the Appellate Court to interfere with th* 
verdict of the jury, the verdict must be erroneous The effect of this 
clause Is to prevent the High Court from reversing the verdict of the jury, 
on account of any ‘misdirection by the Judge or misunderstanding of the 
law by the jurj, unless such misdirection or misunderstanding U on points 
material to the verdict, so that the verdict may be said to the tainted with 
error in the process in which it has been arrived at— 3i Cal 955 The 
word ‘ erroneous ’ is not to be read as meaning ' wrong on the facts 
It must be read in connection vviih the words that follow, a> meaning 
that the verdict has been viiiitcd and rendered bad or defective by reason 
of misdirection or misunderstanding of the law— 21 Cal 955, 27 
Cab, Ratanlal 43* It '* the duty of ihe \ppellare Court to ascertain 
whether the process or method which the Judge directed the jury to follow 
as to the acceptance or discirding of evidence or as to the view taken 
of the law, was erroneous on any material point but it is not the duty 
of the Appellate Court to determine for itself whether’ the verdict as a 
conjclusion of fact was right or wrong To hold the latter view would 
be tantnmount to holding ihei an apjvcal would he upon the facts from Uie 
verdict of a jury, m the face of the provisions of sec 418— at Cal 9SS 
Moreover the High Court will not be justified m setting aside the verdict 
of a jury even though it be erroneous unless the Court is satisfied that 
the prisoner is prejudiced by the trror and that there has been a fulure 
of justice— 5 W R 80, 25 Cal 230 *5 Cal 561 5 B H C R 
When( there is no error m matter of law, and there was some evidence 
to go to the jury, the High Court cannot interfere — 5 W R 13 , 14 Cal 
164 

Misdirection See notes under sec *97 

Misunderstanding —There most be misunderstanding by the fury of 
the law as laid down by the Judge, the verdict will not be set aside on 
the ground that the eouifsel for the accused (and not the jury) had mis 
understood the expressions used by the Judge, specially when it appeared 
that the expression used by the Judge was perfectly intelligible and tould 
not have the meaning suggested by the counsel for the accused — 10 Cal 
1079 

Verdict must set aside in sis entirety —The term verdict’ m this sub 
section means a verdict on all the charges, and not merely the verdict upon 
each clmrge separately Therefore if in a trial there are several charges 
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m \xhich therf is nn icquilial on somr mJ a conviccioi on t1i« other 
charges, anJ the serdict is found lo be erroneous on np|K il, the Afjell te 
Court must set aside the verdict in its entirel) Where the Ajipejlai Court 
m suvh n case reverses the verdict of the jury and orders a rctrul, ihe 
retrial, unless the Appellvte Court hns limited the scope, must be nU-n 
to be one upon all the charge* originally framed — ii Cal 377, 16 C W 
N 909, 1004 P R li 

1152 Power of Elgh Court upon interference with verdict:— 

The High Court, on setting aside a verdict of the jury on the ground 
of irregularitj, has jurisdiction to order a retrial— Uani Madhab v Emp , 
46 Cal ii2 Once the verdict of the jurv is set aside under this sub 
section, there is no restriction on the potver of the Appellate Court lo deal 
with the case, of which 11 has complete seizin, m any of the manners 

provided in this section Its power is not restricted lo directing a retrial, 

and It may also reverse the finding and sentence and acquit or discharge 
the accused, or order him lo be reined, or alter the finding and maintain 
the sentence, or, without altering the finding reduce the sentence — Taju 
Pramamb \ Q E Col 711 After reversal of the verdict of the jury, 
in an appeal against an acquittal, the High Court may under clause (a) 
order a retrial nr further inquiry or commitment or may find the nccused « 
guilty and pass sentence on him according to law— v F 11 SmithrrX 
lb Mad < It 1* open to ili* High Court to order a new trial of the 

accused >1} i n w jurv wivn it i% found that the veriict of the jury is 

tainted with prrjudi<v> anl !•« havl ©n rumours as lo the prisoners pre* 
vious conduct— 2 Weir 3R4 

It IS doubtful whether the High Court has power to decile the case 
ii»elf When a cave has be<n tried before a jury, and the conviction has 
been set aside on the ground of misdirection, the accused 1* entitled to have 
hi» case retried be/ore a futy and as a matter of procedure and in justice 
to the accused this course should be adopted— 4 C W N 576 Where a 
verdict IS erroneous owing to a misdirection by the Judge the Appellate 
Court has no option but to set aside the verdict and order a retrial Were 
the Appellate Court to go into the facts in such a case, it would be substi 
tuting the decision of Ihe Judges of that Court for the verdict of the jurj, 
who have the opportunity of seeing the demeanour of the vvitnessc, and 
weighing the evidence with the assistance which this affords, whereas the 
Judges of the Appellate Court lan only arrive at a decision on a perus il 
of the paper evidence — 21 Ca! 955 22 Cal 377 39 All 348 

PovJtT to go info facts — From the above remarks it is evident that 
the High Court is not comjietent to go into (he facts of the ense, and the 
ajpeal must be limited, as laid down in section 418, to point, cf law— 39 
All 348 Tven the High Court is not competent to go into the ftets 
to ascertain whether the verdict of the jury is actually erroneous on the 
facts— 25 Cal 230 It IS not competent for the Appellate Court to look 
at the evidence with a view to see whether another jury might not have 
arrived at a different verdict— 39 All 348 Conira— 26 Mad i, where it 
hos been held that in order to determine whether the verdict is erroneous 
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II IS ibsolulil> iiec£<5Tr> for ihe Couri fo tJo inio ihe f’CiN ind lo 

consider ihe txiJence in (he ci>e before p'i<>o<n{’ orders on it 

The powers of the ni(;h Court under section 307 nre hoxxevcr, xMl''r 
ih-in the powers under this section \\'hcn A refercrtce is nrxde inW s'C 
307, the power of the High Court is not restricterl, ”»• under this section only 
to Cises where thert Ins Eeen in error of lii\ in the procecJmij bdow, 
bit the High Court is iulliori»nl under lint section lo go into the fsc * 

-ta 2. c«i 955, 0 Ml A 

424 Tlic rulci rontaintd in Chiptiir WVI ns lo llif 

Judennnt ol sukotdl- of •• Cl.onn.l Court of on 

nate appellate Courts gi'ttl jiinitliclion dnll apph, ‘so iM 

as nnv be pncticablc. to the jmlq'nient of ans Appclhle Court 
other than a High Court 

l*ro\i{lc(l tbit unless the Appclhti- Court otlienii'^e 
tlirects, the nccu'ted siliaU not be brought up, or required to 
attend, to hear judgment deluered 

1153 Appellate Judgment*— When nn appeal IS di»mi*«e<l *u"' 
manly under sec ^^t, no tulkUi nt is required to be written ^ce 
1131 unler **0 4^1 

Dut if til appe <1 is disinissid not sumininlj but under scc 4*3 ifl*^ 
notice gum mil r sir itt iln <«on must d Imr 1 Judgment that wouW 
fiilhl Ihe con liiions I nd lown i<» s.c 307 Omission 10 write i juigmenr 
I not im irrigulariii ciif< 1 i\ sec (1) of the Code— 17 Hom I ^ 

lOS^ 

Cciihiii! of — Th< judgment jnust fullil tlie requm nrnls <f 

SIC 367, that IS II musi conlun die point or points for delerininatiM' 
riiseU h) the moniorandmn of ip|>e.| the diMsiun thcr on and the nas ns 
for that decision— 17 Mom I K 10.%, 37 I il 01 4 N I R '^4 

Note 105I unler sec 307 under h iding \p|K- 11 iic Judgnnni ' 

If (he ippillaie judj,ment ,y,( (n accordance with law, ihe High 
Court may remand ihe appeal for rehearing and dellierj of a pn)[>ef 
ment— 7 C W N 30 37 Cal loj iqi2 P \\ R 4^ , jtoni I R 

425 (1) Whenever a cast is decided on appeal bv tl'^* 

Ord,r b, H.gh C«urt ^'K'' '>"' Clnpter, n 

on appeal to be certified slnll certify its judgment or order lo 
to lower Court Court bj which the finding, sen- 

tence or order appealed against 3\as recorded or passed 
the findiag, sentence or order was recorded or passed by a 
Magistrate other than the District Magistrate, the certificate 
shall be sent through the District Magistrate 

(2) Tlie Court to which the High Court certifies its j'udg- 
ment or order shall thereupon make such orders .as are con* 
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formablc to the judgment or order of the HIctIi Court; and, 
jf ncce«;sar\ the record «;hall be amended in accordance 
therc\\ith ^ ' 


426 (1) Pendmij^ am appeal by a conticted person, the 

appellate Court ma\ , for reasons to 
Suspension of sentence be recorded bt 5t in \\nting‘. order 
pending appeal. Release , . r , 

of appellant on bail ‘he execution of tbe sentence or 

order appealed ajjainst be suspended, 
and, if he is in confinement, that he be released on bail or on 
his own bond 


(2) The power conferred bv this section on an Appellate 
Court mat he exercised also b> the High Court in the case 
of ant appeal ht a conticted person to a Court subordinate 
thereto 

(3) When the appellant is ultimatciv sentenced to impri- 
sonment, penal sertitudc or transportation, the time during 
which he is so released shall l)c excluded in computing the 
term for which he is so sentenced 

1154 ' Peiidiiif! <111 afipeal — \ senuno* cinnoi br juspend"! until 
an appral Ins Incn actually prcfirrrd amt is pi'mlin}' Where t M'gistrote 
posiponfd the PXMiiiiCin of ihe sentence for a stausl period, at ihe request 
tf ihi. accused, to a11m\ him in appeal it was hell that the suspension 
of the senfcnce in lau— AV R 47 “V ecrionte can not h/‘ siis. 

pen<l'’d in the absence of an appeal— $ M II C R \pp 1 


•• ipfeUalf Court — ^The pouer conferred h> 1hl^ vciion to suspend 
the «enienpe can be exercised ontj by the Appellate Court— i Weir 536 
The «enience cannot he luspertted h> the Magtsirau or judge who passed 

j2 \V R 47 4 M 11 C R \pp I So also, a Sessions Judge ha» no 

power to suspen I ihe e\eciilinn of a sentfine passed by i »fr<nl Class 
Magistrate, because lh< appeal from that Magistrale will not he 10 ihe 
Sessions Judgi^z Weir 336 

SpiilriiiC — \n order of detention passel by a Distncl Magi-lrale un ler 
sec 10 of ihc Reformatory Schools Act (All of iKijp) is noi a sentence 
within llte meaning of this section, nor is 11 a punishnitnl inumer.aied in 
KPC 53 of ilie Pmal Cosle A Sessions Judge has thertfure no iiewtr to 
suspend Us operation under this section — ib Tr J J 134 (Mad > 


liehasc oil bail — The Appellate Court can exercise the powers con- 
ferrtil b> this SfClion and release the accused on bad, whether the ofTenee 
is bailable or not — 5 M II C R App i 


rxchisio'i of time — It is only when the conMCled person has l>een 
released (and not where his sentence has been illegally suspended) that 
the iirni during which the sentence is suspended shall be excluJi.l m rom- 
puling the sentence—* W'eir 536 


Cr (>5 
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427 When nn ippenl is presented under Section 417 , 

Arrest of accused In High Court im} issue a warrant 

appeal from acquittal directing tint the aciused be arrested 
and brought before it or an> subordinate Court, and the Court 
before which bt is brought ma> commit him to prison pend 
ing the disposal of the ippoal, or admit him to bail 

The ^^^rr•Ult of arrest i\ nr>t an order to the prejudice of the accu'fd 
within the meanmj, of Sec ^5o (*) and can therefore he 1 «iied w ihout 
pre\lous notice to him— 8 1 It R rqo 

428 (i) In dealing with ant appeal under this Chapter, 
App.ll.t- Court maj ''PPeHiW Court, it it thinks mUi 

take further evidence or lional e\idence to be necessary, shall 
dirtctiltobotakon ,,„her 

take such tvidence itself, or direct it to he taken b\ a Magis 
tnte. Of when the Appellate Court is a High Court, b\ a 
Court of Session or a Magistrate 

( 2 ) When the tdditioml cxidtnce is taktn b\ the Court 
of Session or the \fagistratc it or he shall certifs such cm 
dcnce to the Appell itt Court and such Court shall thereupon 
proceed to dispose of the appeal ‘ 

( 1 ) L’nless the \ppellatc Court otlierwise directs, the 
nccusetl or his pleader shall be present when the additional 
etidence is taken but such e%idence slnH not be taken m the 
presence of jurors or assessors 

(4) The taking of evidence under this section shall be sitb- 
jocl to the proMSions of Chapter \\\, .is if it were an mquir) 
Powers f{ Cl it and Cnntnal ( ourls evnipareJ Civil Court 
ordimrd) no power to take cMdcnce of Us own- motion it ha> to decide 
the tase on Ihe iMiciice Mured bj. the part,e> But a Cnminal Court 
slants on a different footing Smion S40 embips the MaRistrite at ■'"5 
staRi. of the Inqurt <r trial to psamme nn> wunt^ he may find nece snr) 
in ord r U come to a jropfr roncIuM*. Section 418 also in general terns 
empowers the Appellate Court to takp a Hiuoml etidenrc— 8 Af I T 418 
1155 Object and scope ol section -The object of ihi«= «eftion i 
the irf\<niion of a guilty inan» escipe through son e careless or ignonnt 
prc.e.HHl,rt.«, of I AI-ig,tr«c. or ihe smdication of an innocent person wroig 
fully iitTu e<l wh re the Magistrate through the same carelessness or 
Ignorance hw omitieil 10 record the circumstmees essential to the chicila 
tion of truih— iR \\ K 31 , IfcWar w A f 6 p j r 4U j 6 Cr I J 
1171 \ I R 1915 pii jjfi 

llie jwwer mder this section can be txercised only b> the If-peVUf 
f ourt A Stssions Ju Ige or a IlMrict Magistrate not acting as an Appel 
late Court is not nuihofisel to take aHitonal esidPOte or order it to be 
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InU^n— fi f" I J aji Rut the High Court aetinf; t Court of revision, 
under "sec ^30 hns the power of an Appellate Court to direct evidence 
to lie taken — /ftiJ 

\ prcAi'tlint* under section laj is mitlier appellne nor revisioml 
consequent!) this srction has no application to an order under section 125 
Therefore, when a Disinft M igistraie finds that an order directing the 
furnishing of securiij is irregular, he should <ct it aside, he has no juris 
diction to reman I ih* case 10 the Magistrate for further (vidence — 20 Cr 

f. J ’21 (I’al) 

Fttqutry ly Polio — Tins section toes not warrant an \ppenale Court 
serthng a rise to the Polite for maestigacion if it hal keen originally 
started I) a complaint in Court — 1000 \ \V N 130 

1156 Wbeii additional evidence should be taken, and when 
not J— \d htion i 1 evi fence ma> be tal en un ler this section only if 
the Apjylliie Court thinks it to Ive ttctetiary and the necessity for taking 
such evidence must he ippireni from sonw thing on the record and Cannot 
be denvial from eat*rnal intormaivon— 3 I ll R it^ The mere (net that 
some fresh evilmcr has letn discovered after the filing of the apjieal does 
not emjiovvcr the NppcUil ( ourt to allow the fresh evidence to be alductJ 
unless the ( ourt thinl s U neces»ary— Curiimiirt/u v Read <> M I T 323 
t\hen the Origin il Court Ins taken all the evidence prolueeii liy th" j ro 
seculion winch Ind unpl <i| poriuna rs 10 do so and that evidence has 
failed to sustain the eharg an Xppellate Court will not except in every 
fucfptional circumstances direct chat aildiiional evi lence si ould be taken 
— 5 All ai? This section Jo s not em|>ower an Appellate Court to lake 
adiilioniil evidence in j lase where iliere is no evidence legally tap,ble 
of sustaining the charge Hut where the conviction by the lower Courl 
Ins Wn bas-'d upon some prima faeie evidence which might legally sustain 
the chirge, but which in iIk opinion of the Appellate Court is not quite 
satisfsictof) the \pprllite (ourt mav under this section direct additional 
evidence to I'- taken— 18 W R 31 Where the lower ( ourt has refused 
to examine certain witness's for tin defence and the accused his been 
prejudiced m his defence by such refusal, the Appellate (ourt may direct 

the lower ( oiirl lo tale the evidrnc&of such witnesses and to certify the 

same to It — I) Mad 375 3 1 ’ I J 63* Similarly where the prostXulion 

had preferred to adduce evidence and the Magistrate had prevented them 
from doing it the \ppell le Courl could call for fresh evil nee under this 

section — Jiretiiiah v 1 us 36 Mad 45“ 22 M L J 7^ I2 Cr I J 58^ 

Wh<r>- ih' \ppillaie (ourt thinks that the xvidvnce cif some more vvilneases 
who wire not examined, in the lowir Court is iiertssirv it cannot ordir 
a retrial <11 that ground but shout I proceej und r this s ctiun tv sum- 
moning ncl ex miming those witnesses — 16 A I J 325 31 Cal 710 See 
also I P I J <J9 

The Appellate Court will take additional evidence to supply a defect 
in formal proof (e i, proof ax to whtthcr Hie sanction for the prosecution 
was grini'd by the pro()er nuthoniy), when the conviction for a serious 
charge is sedition winch is otherwise suslainalle, is likely to be upset for 
want of such proof— I or 1 1 irujufu Auiiu v hiiig Fmp 42 Alad A85 
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T^ecor^mg rea%o»s — U^-fore t*!! ing adJition'i] eMdenei' the Court mu't 
record us reison for so doinR — ^42 Mad 8)^5, 8 M I T 418 Hut omi« 
slon lo do so IS T mere irreRulinty curable by sec 531 — 9 MIT 406 

nciiiioH of orrfer AJditioiMl «fnffficc —The powers of “in 

Appelhte Court to nt e idditionnl evidence should not be unduly restricted 
The s\.ope of sec 4^8 is prma facie not limited by nny considention ship 
lint the Appellite Court should be of opinion tint idditionil evidence !•> 
nrcessiry nnd should rf\orl its reasons In Indn the ciiiit i« pftceif 
upon the Court not merely to listen to the evidence but to inquire to ibe 
utmost intC) the truth of the matter and so to secure justice VccorhtiRly 
if nny restriction is to he placed Upon the power conferred on the \ppellste 
Court hy sec 428 it trriainly cannot !«• that negl gence of inaKerience 
on the part of the prosecution »« to be allowed to effect ft miscarriag'* 
justice on the contrary the enactment is directed to the attainment of 
justice even at a hie stage of the prococilmgs by the inlroduction of fur 
iber materiaU which the Court Considers lo be essential lo a just dts^ision 
of the case Consequently the Court of Revision will not alwavs interfere 
vvtth the order of the \ppe 1 late Court nllowing additional evidmcCf 
where the Court of Revision might itself, m the esercise of it< divct^h®" 
as afi \ppelhte Court inve declined io admit «ufh evidence To justily 
interference in revision the Court must be satislacd that the Appellate Court 
committed an error of law which has prejuheed the aveused on the merh*" 
dUiMr V Fmp f P f T 441 *6 Cr I J 1171 A I R tO»S 

526 

1157 Ptoesdur® ThiN «eetion empowers an Appellate Court to 

merely call for aUnional evidence and not to cal! upon the lower 
to f,lve Its findtnt’ upon such evidence Where the \|i>i 11 aie Court calls 
for Such fndiftg of (he [ ower Couri the order of the \14pellatc Couit 
be set aside— p M I T ^ofi 1014 M W N 778 When the subordmat'’ 
Court is directed lo tnhe additional evidence, it sit H merely t'crtifj' t^'’ 
evilence to the \ppel!ate Court and i» not entitled to give any RndinR tn 
such evidence, such duty feeing left to the Appellate Court— 4 P I R ' ^ 
62, and if the Alagislrup g,vps nny fnd ng on such cvilence, the Afp"'’'' 
Court canoft accej t svirfe finding but must form its own cniitlusitn t'l 
the evidence so taken— ,f Cr I J 707 (Mad) 1914 M W N 77 ^ 

The accused ptrsoos were convictel by the trial Court withnut a^V 
es imination Under sec -ind the Appellate Court d reeled as 

' The lower Court will <samoe the accosryl un ler sec 342 and ca'l 
ibeni to adlucc any def pce evilence if they choose to give any a^ 1 fC 
examination nf the defpnpp nitne*ses he wijf resubmit the record to lit’* 
tour! The appeal "ill then be heard by me on the mrnts ’ ff 
the Appellate Julges procedure was erroneous He appea s to have fn' 
lowed the provision of the Civil P Code rather than of the Crim T* Cole 
He vbnull have srf asujp the Convictions and sentences and remarulel the 
VI' to the first Court for that Court to deal with the case on tie it f'* 
fi r vomphtnee with 44*, is if it were I efore that Court ag m 
the frsi time — Iff Hidui ^oninj v R C 40 C 1 J 319 if’ Cr I I 
41a AIR 10*5 ^ll 172 
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This ‘(.clion Joes not )ro\il(. lint lU** iccu»C(l slioull II re *\ iii m“J 
urvltr » C 342 nftcr the cinlenci «»f iti «ilnc»-.es for iho iircotcuiioii is 
tak«n on rcminO Th eiaininaliuii uf tiu nitn 'm.$ nfl' r rcmaiKl mj> 
he imUc even in the ibicnce of lli eiustd mil liiu provisions of sic 542 
Jo not iliplv to sec 42S4— s fnip 4 Tit p p LI 134 

j6 Cr L J 811 \ 1 R 1925 r»l 414 

1158 Power ot Appellate Court alter taking additional 

evidence; — Ihc Xppcllite Coun emnot (onsiJcr 111 I deierminr i new 
case disclosed b) ihe addition <1 iviknc eM<[t in so fir as to nAirm or 
mirdify or set asi ie the seivirnn undtr ipi> il <r to itt is otherwise pro 
sided by sec 423 (b) An \j>|i«lHl« toun siiinot iinltr this section piss 
i fresh sentence, which mty be subject to turiher ipp il L ndcr the iSijS 
CoiJc the \] i>cllale Court ts dirccud to disjxise of ih >1 pe d hn illy ml 
not to p iss a new judgment sintcmi etc (is under tin old Code of ibOn 
which may be further apiicMed -vgunst— 27 < il j-. (overruling 2 W R 
> 3 ) 

Tin \p]>ellalc Court can re be ir the '||»e>l aft r oUl lining th nUli 
tioinl iviJence Both under the tnninul Proci iurt Colt iiid on kr »ic 
107 t'f ih Government of Inin \ci <f ms thi High Court Ins full 
jufulietion onl ftower in crtimnal revision to dinn tin lower Vpptlhie 
Court to rehear an aijKii after < blaming id lilion d evid nc certified bv 
the trill Court— Unhamcif v /v f i P L J 642 

1159 No turther appeal*— 'n ipiHlImt whose ipp J is dismissed 

bs an \| (I'll Itt Court, ifter it Ins (In 1 Idiiioii it tvielcnCc under 
tills seition, his no furtlier right <1 Hir'd \tcording 10 ‘ t 4jO excipt 
III eert nn ca«<s, judgments md ord rs p»s<ed bv m \pptllait Court 
ujion ijipcal art Anal — 27 Cal 372 8 W K ^ 1 \\ R 34 II ad li 

ticiu d evilenct is taken, it dots not tniiilt 1 pariv to i||>til from 1 Aiidmg 
upon such cvidtiite to the High Court u|>un ilit m nis in img 11 in sub 
sijiiee 'll an original judgment— <> U II C Is 14 

1160 Subsection (4) —In only ont instinct u 1 Court of bcssiyn 
aullioris -d (o rtcord evidenct in tin ibstnit of ihi jury or tht iss ssurs 
tiiid that IS when idditivn 1) evidene is editd for bv ilit tipclliln Court 
but in no oth r e ises can the pr sene of th jun rs be dis|invrd wnh 
an 1 therefore, where in a Iriil lor murder th Sessions Judg» relying on 
11 St iicmciit m idt by the deceased convicted tht neeus 1 nl lUc nreess iry 
tvilcnie to prove that statement wo not recorded b) the Judge until after 
the ass ssors Ind liren disehar4.t:d u w s IkI I ilvii the error viinted to 
Inal and it was not Covered by the provisions of sec 537 — 15 \!1 136 

429 When the joil^es compovimr ihc Court of Appe.1l 

, . , . arc equall} tliviOcd in opinion, the case 

Procedure where Judges . . . 

cf Court of Appeal are with their upmions thereon, shall be 
equally divid'd |,,„j before .mother Juelye of the same 

Court, .md such Judge, after such hearing (if any) as he thinks 
lit, Ml ill deliver hts opinion, and the judgment or order shill 
follow such opinion. 
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1161 Scope Ol section t—Hns applies nol (jnly to apfeiL 

but to rtvibiuii procccdintjs as wcH rhtnforc, if l«o leariW Jutlgts OilTcr 
in I (.rinuntl Ketibjon case, section 43<j read with ‘cc 419 retjuirM the 
CISC to be decided by i third Judge: — 40 Mad yyO, 27 Cal 892 (at p “JU)) 
27 t il S'’' {■’t P SOS) See M.C 439 (1) 

lilt printiple of Ihib bcclion •] plies iKo lo a rcftmivc under s c o>* 
Jn t ISC of diffirtncc between iht Judges on n ref' rincc undi r »ec 0* 
ih' rult. of this sccutin n to be followed — 15 Bom 452 

A third Judge lo whom 1 cim* has l>ctn rtftrred undHr sec 42; 
lu t roiisiiiutc T Division Bench, nnd ihartfore he ennnot inaKc 1 reft ena 
to 1 I nil Bench — Isf III V UnJa) ag C VV N 475 41 C J 35 " 

f r I J 'jis 

Case: — A\h n. upon I diffcrintt of otnnion betwtdi two Judg s 
cast i» I III before i third Judge, the vhole tase is rtferred 10 tli'’ 

Julj, nU not intrdy the point or points on which l)ie Judge* differed 
ai»l It IS tilt duty of the Judge to whom the case is rcferrtd, to consider 
oh iht ixiints iiivoUcd before he delivers his opinion, ii'd it will 1’' ifcorj 
ii'j, to the opinion of such Jud^.c tint tlit judgment wiH follow— 38 Csl 
20e But in a later i ist of thi snnu Ilij^h Court it Ins been h Id iha* 

the Hurd Judge c mnot differ from the referring Judges on a point 
on wliivh both the referring Judges ri igrt d unless there ire strong 

grounds for doing so— 22 C W N -45 in oilier word* it liy» Jo'*” 

til It the third Judge cm consid r only the joints on which the referring 
Julges have dis greed, md not oH the jwmis Jo remove this conflict of 

opinion It w IS jiroposcd by tlie St/ect 0} 1916 to adel the foUo" 

mg proviso to this scetion Irovided that il cilh'‘r of the Juelg's 
posing the Court of nppeal so reejuire tlie jpjwal shall be rf firord befon 
them ind another Julgc or if ihe flii.f Justice «o tlimciK, before three 
other Judg s, ind the judgment or onKi shill follow the opinion of 'Ic 
mijorily of the Judges so rc he ring the ensc * But the Joint CommiiK" 
of 1922 deleted this | roviso ns ii w'ts elhvpjirovid of by nnny Judge* and 
nlso because Ih ilifliculiy which iht imnlmcnt intended lo meet wa® 
rire occurrence A -imil.r jvovim w is intend d to be idderd to scclit"' 37* 
mill It wns omitted by the Joint (tinmniee for the inmc reason See 
eliuses 98 md 113 of the / c^orl 0/ Ihc /omt (oiunittee of 1922 

But there cm be no question Ih i wh rc ih rc ire two accused, and 
the Jtidhts arc igrccel in opinitii wiili reg reJ to one of ihtiii I ut arc 
divid'-d 111 opinion ns regards tie other the c^se winch Is laid Ixforc tl)“ 
third Judge IS oiflv the ense of lie j risoiicr with rtgtrel to whom th® 
Julgrs ire divilcd in opinion— *38 Cal 2«« 

430 Jiulgmenth anti onlirs pjssctl by .111 

Court upon appeal sli ill be fin ^ 

appiil**'*^ *** orders on except in l|ic enses provided for m 
Sictmn 417 mtl Clnpttr XXXII 

See 27 Cal 372 nnd 0 B H ( R O4 tiled m Note 1159 un I-r sec 4 * 

1162 A seiiienic is saiif lo bt fnal when it c mnot b" set I'i h 
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jiiltrf n-J with l>) anj Court or lUlhority, whethtr on ippejl or otherwise 
— 12 Cal 536 

Wlitrc the Sessions JuO|J‘* njeciM a rriinmat ippi ' >1 on the ground 
that It wis barred b) hmualion, ih^ rejection was fin'll and the Sessions 
Judg' was not competent, on 1 later rejwstntaiion bj thi prisoner, to 
•idmit the ippeal again— tg Bom 73* 1S87 P K 24 \n order of sum 
niarj rejection of an nppeal m final, it is imni iieriil whether ihe order 
IS pass-d before or after the papers arc called for — 4 Bom lot An order 
pa«s*d b) a Sessions Judge declining to iiilerftre with a « metion granted 
by th" I^wer Court is finil and is not open to retiew or rcMsiort except 
in the manner laid down in Chapter XWIl — 23 Bom 50 But an order 
rejecting an appeal suinmarilj for non appearmtr of the ippcllant is an 

improper order and il is ojien 10 the f ourt to rt heir ihe ippeal and deal 

with It— 7 M HC R \pp »9, 4b Mai 382 (403) 5 N I R 7C 

■ 431 Everj appeal under Section 417 shall finally abate 

on ilic death of the iccused^ and exert 
other ,ppe,l ontlcr th.t. Chapter 
(except an appeal front a si.nttnce of fine) shall fmally abate 

on the dc tth of the appellant 

1163 The Codo has made no pruMsioii for the continuance of the 
appeal by the heir or devisee or executor of the deceived convict or by any 
other person The appeal ab-ttes on ihe appellant » d> ath — i Bom 564 , 
19 Bom 714 But an exception is nude as r girds an appe il from a sen 
tence of fine * An appeal against 1 sentence of (Inc should not abate by 
reason of the death of the accused, b ciuec it is not n matter which affects 
his person, but one which affects his esine — VIrel Committee s Report 
(1B98) See also 1919 B R 8 

The principle of this section aj phes dso 10 rev isions , and therefore 
where a fine infiicted upon an accused w i h ivy oni and us recovery 
from the estate would entail hardship on the widow, it was held Uiat tlie 
ipphcation for revision filed bj the ivcused did not ibxie on his death as 
regards lh< sentence of fine and the High Court m revision remitted the 
fine— Danlut Ram v Crirum 1910 P R 8 

Compens itioii awarded under v ctioii 250 is recoverable is if it were 
1 line , therefore an application for revision sgxinsl m order of compen 
sation does not xbale on the death of the ip; he int, hut nn be prosecuted 
by his legal rcpres«’nntiMS— 1908 P R 24 


CHU'TLK WXff 

Oi IvLiEKhNci AND Revision 

432 A I’rcbidencv Magistrate mi\, if lie thinks fit, 

« , V- opinion of the High Court 

Reference by Presid- ^ ^ 

ency Magistrate to High oo> question of I iw which arises in the 
Court. hearing of any case pending btfor 
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him, or m ij give judgment in any bucli ctsl subject to Oie 
decision of the High Court on such referenet ami. pcndinij 
such decision, m ly cither cunimit the accused to jiil, or rcicis" 
him on bail to appear for judgment nhen called upon 

1164 Tills section empowers only n Presnlcney Magislritc to refer a 
tiutstion of I m ^o oilier Magistrate has |»o»cr to make i referiiuc t 
District Magistrate cannot refer he cun only bring a c ise before tbe Higli 
Court by way of rceision — i S 1 . R 4 A Sessions JuJge li is no lowf 
to refer 1 i ise to llie High Court tin n point arising in m ippeal |xnJiag 
before him — 13 \ I J 

Cndtr tills section there can be n rclenncc to the High Louri only 
oil a question of lote and not em 1 quosiioii of fact— Rnniilal 8jS, Rannhl 
539 \nJ the High Court, upon a refcnncc under tins section, cm Jr’l 
only iMth the particular points of law rcfcrrttl to it, it cannot deal vdli 
the f els of ilic case, nor nny other olijeciron igunst the proceeding of the 
Court of the Presidcnc) M gistrite — 33 CnI 193 

111 Migislritc can refer 1 cjeiestion whnh has orisen in the he iriog 
eif the else he c iniiot nnivc 1 rtferemt oil i question of Jtw whrre the 
lecus <J Ills ijeeii merely jl eid b f>re linn and tlie h iriitg of i]ie c >e has 
not I tgun— I Ueini L R $21 

433 ( 1 ) When t {jtiesiion hts been so rtferred, the 

DispM.loIciseateord- C'Hirl sinll piss mill 

mg to dec Sion cf High (heieun ns it (hmkb fit, and sli ill cause 
a copv of such order lo be sent to the 
Migislrite l)v whtini tbc reference wis imde, who sinll dis 
pose of the c ise conform iblv lo the snid order 

(-) Ilie Higli Court m tv tlirtel bv 
Oirec as to costs whom the costs of such reference slnll 
be pnicl 

1165 In a reference by » I residency ^I^gl>^^ ite to the High Court 
IS to whtllicr on the facts sinted my otfcnce }ns been committed by an 

accused person, the jrosecution has to male out that the accused has com 
milled the olfencc, and therefore the counsel for the prosecution has the 
right to begin — 19 C il 380 

The order passed by the High Court on i reference under section 43 *. 
IS eonelusixc bolli is to the m rits of ih tnst ,„(} t, ,he ijuaiituni of 
puni'hment— 1S90 \ W N 2*5 

Ihi High Court sitting in njiieil i nnol renew in order passed by 
it under this section — Rntanlal 6^8 


434 (1) When anv person his, m n triil licfore 1 Judgi 

of n High Court consisting of more 
Power to res rre ques- Judges, thin oiu and icting m the 
tions arising m original 

jurisdiC Ion of High Court Cxeicisi, of its, original erininiil juris 
diction, been consicted of in o/Tciicc, 
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iIk Juili;c. if lit thinks fit m iv rtscrxt .iinl rcftr for the ckci 
sjoii of a Court roiistsimg €»f two or more Judiits of sucli 
Court in\ question of 1 »w wliiili Ins .instn in lie course of 
tin. trill of such person, .mil the dctermin ition of whicli would 
•ifleel the eienl of the tri il 

(j) If the Judj't reserves inv such question the person 
Prcc'dure wh-n ques- convieleil shill, pendinf; llie dicis|Oii 
tion re'erved. thereon, be reminded to j ill, or, if the 

Jud{^e thinks fit, be idnntted to bill, niid the Hi^jli Court 
shill hive power to review the e ise or such pirt of it is 
m ij be metssirv, iml fin illv eletermiiic such question and 
thereupon to .liter the sememe p.isscd bv the Court of onj'in il 
jurisdielion, .ind to |>jss judj'mcnt oi orelti is llie Hijjh Court 
Court thinks fit 

1166 Keference discretionary —Ilic words ‘may reserve end 
nJir sliovv dm n i» m ihi Ii»ercm>n of the single Judge whether or not 
he will reserve ■ |umt uf I uv for (he o|>Miion ot (he Higii Court cons{stitig 
of (WO or more JuJgra— lo It It C R 75 and this d scretion of the single 
Judge la nut rcviewable under clause 2(1 of the Letters I'aient — Ibid 

II /i II rrftrtii t i m be m<iJ< — \ ri f renee tan he m ide when (he puiiil 
of law lias (iriain in the course of (he (rial where 1 point is raised before 
th 'iccuaed la ealkd upon 10 plead il Vaiinoi be referred to (he Tull Dencll, 

1 e lust (lit loint cinnoi he slid lei hive ariacii 10 the courao of the trial — 

stt C (1 ill 

Pi^hi 10 Itiiii — Wlwre on (he anUcitioii ot the prisoners counsel, 
1 (|ueslioii of law haa licen reserved for the deciMOti of (he Court under 
(Ins aeeiieiri die eouna 1 for (he prisoner has (ho riglil to begin — 8 Bom too 

1167 Sub-section (2) Court s Po-a/or to rcaiea> the case — 

Tile Illfch Court m coiisideriin, a point of law rescreed under (his section 
can review the whole cuse if il la of opinion (hat an> evidence has been 
inijirop rly ndmiUeU or rejirud and tin afGrm or quash die conviction— 
1 C (1 207, J D II C K 3j 8 17 Cvl 64* 4 C \\ N 433 j Bom 6( » 

32 Bom 111 

This la the only section nhtcb enables the Diviaion or lull Bench of 
the High Court to review the judgment of a single Judge exercising original 
criminil juris liclioii I h jHiw.rs cf -» single Julg in 1 nniier with which 
he haa juriadiclioii to deal in, (he (lowers of the Court and Lannot be in 
,iiy way conlroMed (except as under (hia section) by a Division or Full 
LliicIi of the Court ^a no ajipeal lies, no rcviaion lies— 1509 P R i In 
(he absence of my reservation of a question of law bv the trying Judge, 
th High Court is precluded from re-opcning a question which has been 
d tiled by the single Judge presiding at the Inal— 32 Bom m 

lilt High Court can reviiw the judgment or ordir of a Judge passed 
in iht txercisc of liia original jiirisificlioif A Division Bench of the High 
Court has no jjowtr to alter or review the order of a High Court pro-’ 
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iiounvcU la the exercise of its rexixtoiidl jurisdiction — 7 All 673, 10 Bom 
<76, 5 R 61 , 33 Bom 50i 19 Bom L K C95 

111 OckI do<.*s noi H lie nfi> protiMt n for ruMLwinj; tli- juj^n'iil 
of iiiborJntuft Coiiffj Tlie Hn, 1 i Court can onlj revise such jod^tnert 
un kr ihc nmple (xjwers conferred l»v srvtion 43 j — 19 Boiii 733 


435 ( 1 ) Ihc Hijjh Court or an% Sessions Jntl/c ur 

Dtstrttl Migislralc or nii' Sub-<3ni 


Power to call {>r re- 
cords of inferior Courts 


Sion it M igisirite tmpoucretl b\ tlit 
local (joxtrnintnl m tins btlnff in'*! 


I ill for iiul cvaminL tht record of an\ proceeding before an\ 
inferior Crimiinl Court situitc wiilim the loc li limits of iN 
or lus jurisdiction for the purpose of saiisfvinjj itself or Inmsdf 
.IS to the correctness, tejralne or proprielv of .tnt findin.^, -tn 
tence or order rt'corded or pissed, .tnd .is to llie ri{juliritv cf 
an\ proceedngs of such inferior Court, tirnf 'i/im 

for stuh rnorj Wiretf that l/it exeiufiioi of au\ sinteuci 
5ii5/>ei>(ft(f mid, if ffir utcuscJ $s ni cyn/i«cmnif, 1^'®^ 
l*e rclcijjcd ON I (Ilf <jr on his t* tu bond [>c>ulinf' the cxiimi'd* 
fiuii of Ihc rtcurj 

£cpl(iiiiifmii — Ilf Magistrates 'ilnlher t\cri,isnig orij,»wI 
or iippe/fife /urirJicfiuii jfiull be tlirmi’d fo If f»/friwr fo 
^civioiir fudge for the purposes of this jiib siilion iitnf ‘Z * 


Ai7 

( 3 ) If inj Sub dteisionil Nligistnie iciinj; under Sub- 
Se’ction (0 considers tint aiij such finding, sentence or order 
is ilK^^ il or improper, or that ,ne such procccthngi. are irregu 
lir, he shall forw.ird the rcTorO, with siieh remarks thereon 


.Is he thinks lit, to the District Mijjistritc 
{3) (biii/feil 

(4) If in iiiplic-ition under this section Ins bien ni‘dc 
either to the Sessions Judge or District Magistrate, no further 
.ipjilication shall he entertained be the other of them 


Change:— "llie ilihi.iM.sI wools at the iiid of sub »o.tion {0 
liie hxpliniiiun hue Urn *dJc«l and sub<MTiion his been 
l») s-c iii> of the Criin Pro Code XimnOncnt Act III of 19^3 
MMioti ij) stood os follows — 

* (3) Orders made under sections 143 *nd 144 and l roceed nj.* und'r 
duller \ll ant si-ciiun 176 urc not proccs-dni,^, within the tiieanli g of 
this section 

Hj reason of the o itissioct of ih s suWtIiui the bo'e «>rd « i"* 
I ructa-d nj,s are now sub] -ct to reeistwi under this Co»lc bet. ncua unler 
‘43 M 4 t ‘45~t4S and i; 4 » 
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In muMng fur thi'i atiienjmcnti it, the tjnu»»iun of &ub atilion (j), 
l>r Gour obiCrtfU ' Thi. intention of ihi» am ndnmu is to presirve to 
the Hich Courts riMaionit junsdiction in rises dispo-cd of under see 
tioiis *4S. ttf Honour iblt Members arc -iw ire iliat not only the 

IharttreU High Courts but all tht non*ciiarurLd Hi^h Courts such as 
the Chief C ourts and the Courts of iht Juilitial Cummusioucrs do, under 
nrious local Acts (lossess a statalors poncr of reiision in suvh cases 
Non, sir, 1 ask the House a siinpl <(ucstioii If it is 1 fact that all the 
Courts, tlnrtircd and norxharter il possess this power, then I say 
cl lusc (3) of section is sU|ierlluous nay misleading If it i' a fact 

that they do nut possess that power m that ease I ask the House to 
endorse my opinion that this power is both salutary and necessary It will 
not be denied that this power ha> in fact been e\crcisi-d under seetion 107 
of the Goternment of India Act and other local \cts If so this clause 
Conflicts wnh th" eapre's prosisions of section 107 of the Government of 
India \ct It creates otter confusion If the. High Courts have jiower 
under section 107 of the Government of India \ct to eNercisc the general 
ixiwer of sup nniendenct over the ''uliordimitc (ourts, what object ts 
s rvod bv inverting this clans* that orders undir srclions 143 144 and 14s 

shall not be op n to revision under *ectioi 4^5 I h vp ilvrcfore confidence 
that this House will vote for niy umndniant ml plate ih powers of all 
the High Courts beyond any shadow of doul i nd I hope lli it the Govern 
mrnt out of sheer consist*nc> will icrcpt mv mirndm nt — Leg}slaiii,e 
Iwcmhlv Debates hih hebruary lu, pages ^ 0 - 6 — ro-y 

1168 To whom application should be made*— Tiie rcMsional 

jurisdiction of ih* District Mag'tri* and Sessions Judg tc concurrent 
with that of the High (ourt lui dihougli the iliree tribunals have 
coiH.urri.nt towers th agifritted piriv should in the first instonct. seek 
Ills remedy before tht lower iribun il and not in iht High Court direct 
In th iiialUr of applications in irimiml levisioti to ihe High (out, it 
IV a rtcfignicrj rul of praiim that a jirtviouv aiphcinon to the Lower 
(ourt fOivtriet Magivlratt or kivsions Judgt} should be tonsil red 111 
essentiil stci> in th* prottiluri irriv|>ectivc of wli iher sucli lowur (ourt 
his r his not power to grant lie rtlKf clitmed and that faili c on the 
part of the applicant to submit liiv ipidHation to the towi-r (ourt will 
ojx rate as a bar to the ipliiition bring tin rtaiiiid by 'ht High Court 
— 43 All 437 >4 C il 88- 36 Cal tm 48 ( al 534 50 ( d 423 

Kdtanlal 49J <4 Hv'"* 13t ' ( •’ I Is 47 >^7 '' '' '' 'o?. 

18/) A \\ N i‘'4. 4« ab/ 'll *b8 jO Ml nil 3 I' L J 

302 (1923) '1 " > 837 18 I 4\ 236 SuJ Anrnrii v fni/. 25 O 

C 37 A (trsoii invoking ibi r vjsiunal /urivditlion of lb High Court 

IS bound aciurding to the rules of tint Court to ap[ )y first lu the S ssions 

Judg or District '1 igisini* If tl Itiur tuiisider» that a c ive for 
rtvisioii is niadc out he rqxirts tin miller to the High Lourt under 

stclion 438 with a view to iht IIikIi Court i\ini,ing its rcvivional 
•sjwers under see 419 If the Sissions Judge or District Magistral 

consikrs that th i; phe ition sImmiI I nn be cnitriamid Ik rej -ets «, 

having the agtric'iJ Ptr'y to pjljr to the High Court direct— tWul 

uahij V .IWiif/ab, 45 Ml 050 (COi, t-bj) Thus, vvlare tin. Dutne? 
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M igistnti. ilismis-es t com}>lamt under tlic provisions of see 203, the 
High Court wiU not tnlcrtiin an ^ppl«c^^^on bj the complainant ashing 
for further inquirv under 436, when no npphcntion for that object 

has b^in iTiad“ to ih Session* Judge — 28 Ml 268 But when an 
application to iho High Court for revision his ilrcad) been heard and 
the rule granted the High Court will not ancruirds discharge the Rule 
on the ground lint th ji^tuioiHT ought to hive moved the Sessions Court 
in the first inline* 1 ut will proct*^! lo disjwsc of ih' Rule on the merits— 
ItJuI Vallub V \fliidj I-itl Cil 432 So aUo, the High Court will 
not allow a point to bf nistd for the first time before itt when such point 
w IS not taken b\ th petitioner in Ins revision apphc ition presented to 
th** S‘-ssions Ju Ig The ob/rl of rt(|Utring in ipplimtion for revision 

to be presented first to the Lowtr \|ip«.II ilc Court is lint the High Court 
m dealing with the tmlttr miv hive before it the m«oned opuuuus of 
two Courts on tlu |>umts it issuv «ih 1 this obj it will be largely defeated 
if applicants irt dlowtd to tike in ih High Court jioints which they 
did not press in iluir iijlieiiion m revision m th'’ Court below— 

V I hufL \tal 45 Ml (518) 

1169 Call lor record — TIk |vuwvr> <f a Sessions Judge to 
for and enmiiK ihc rwords under this s«-ctioii art |»ower* which 
h" cvrcised it all times—. Wvir 5^8 Records may be called for 
ifl«r the prisoner his s rv*'d out liis scnteoc*’ — 7 Ml «3S Even 

the death of tin prisoner {(nding an apjieal befort tlic Lower 
Court the High Court Ins th* ri4,ht to evil for iho record* anl mal t 
suOi order tli^reon is it miv dton to l> Jui to justice— 2 Goni 
Uhen fxcords *rc i ilfrd for und r this fiction the infirior Court* mu t 
fo'vvvr ih eri^itial fveord* nid not merely copi “s ihcreof* Ra unlal 

•It Courts onuni r ic*t in this section hive jxiw r to c 11 fur th 
fiLcirds of subordunlv Courts for th*. pur|oso of sitisfying tlicms 1 "» 8® 

to ihi corrictness ! gatilv or prt>|*ri«'tv of th*. *>rd rs j nssed by the lower 

Courts The obj'vt of the ln,i*lvtori m this ' clion is to set right 
1 vient defect or rrror In the il>s nee of soni will found d suspicion it 
IS incvpedient for tli Hit.h ( ouri to scrutinize ordirs of discharge of 

other orders p isW ly the luwar ( *nir(s winch ujion ili* fnct of thim bcf 

lol in of careful considruKm ml V||Kar t,oo<i ^nd liwful Tin* sefl'O" 
docs not give the High Court 1 roving commission iithir in the dircvtioo 
of stamping with ipprov il iht | rovcedings of t Lowtr Court or In the 
dirfctioii of questioning iboul in 1 looking lo mv if j>ossibly uoJ'-r a fan’ 
record there lies some irfte of jiossible *-Tror — Cmp v />i»fccj i8‘>0 ' 
W \ 13s 

" liiy rroccijiiit, ' — Cndtr the Cud* oi iS^j ih'* words were ‘ juh 
cnl jroccr-dings and th Hii,h Court cool 1 * ill for uid txamiiic ih 
rtvord* of i jiiJiriil jrt>ce**hv on 1 » but now iht High Ctiort can call for 
vnJ Pvimin- the r<’Cord of anr |*rocc«ling eg in ord r bv i Magistrate 
undir sctiion 517 — 2 Weir 53* 

It Is coin[*ctent to th'- High Court to till for ilii ncord of any pfta* 
cceding of in inferior Criminal Court an<l revise tin s mit whether it 
I* of a f/f!nriitiary or final NilHre — tby* \ \\ \ jo2 Hence, wlicrc 
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!h^ DiMrict MigKtnt** pn««pd t prplimin^r} orJpr nlling upon t witness 
who R'i\r- c\i<!pnrf r'* him 10 »-Twm nusp wh\ 1 ip should not lie pro 
•."culpfl for perjun. ihe Hijjh Court competent to r<\i»e the order— 
M \ I. J 8,1 

1170 . Power o! revision after prior refusal ‘—tn occused person 
ln« no right to come in nviMon more ihnit once Where hi-, first ippli- 
cition for rcMsion his failed the Coirt has a discretionary power not to 
enieria n a second a|>plicaiiftn at all based on the same point as the flr^t 

— Fiii^ \ hnhna Piin 4., \H ii fi2) In <j Bur IT 3" it has also 

been hell that when a ^la«^s1^aee has already dealt with a ease in reii 
Sion and deci led that there was no cause for interference he cannot sub 
s'-quenilv direct further >n(|uir). becaive such in order woull be one 
re\ tewing the prior ord r and >s prninl lied by srt 360 The Madras High 
Court also holds that once a criminal retision case has been dismissed 
t)\ the High Court for default of payment of printing charges, it is a final 
disposal and it is not competent to the High Court to rehear the ease or 

entertain a Iresh aphcaiion lor reyision because there can be no review 

of the prior order of dismissal — 44 M I J so also if a revision 

petition IS dismissed for default of appearance of lh» pleader who file I it 
ihe High Court is not competent 10 restore to its file such a petition— /ti 
re / 7 niTe<» f?<io *3 'I I T >“i But the Calcutta High Court holds that 
ilirre bring no proiision in ihr Code for dismissing a revison petition 

for default of appearance the order of dismissal is no ‘ judgment ’ at nil 

within the meaning of see nfo and the High Court is not deharre I from 
rrhearmg the revision petition— 4<> Cal <io 

The Mhliabad High Court has lail down in a recent case that if a 
matter has once come before the High Court in revision iinf oh Ihe ofi^Ji 
fallen of the accused hut on the motion of the Sessions Judge who has 
referred the matter to ihe II gh Court and the High Court InoUs into ih» 

matter and comes to the conclusion that there is no ground for revision 

the accused is not thereby deprived of his right to applv to 'h* Hit.n 
Court in revision — Fiiip \ kohiio Itam 43 Ml it fisl Tlie Burma 
Chief Court lilewise holds lhat where a Sessions Julge nf Ins ojh 
motion called (or prnc e lings in wl ich a Magistrate h"”! discharged certain 
accused persons but fnling on ncor! no cause of interference returnel 
the proceedings to ilie Magistrate without tal ing further action nl where 
siihsequenily the compHimnf applied to him to have the case ri -openr I 
ard the Sessions Julge holling himself to lie barred from taking furtlisr 
aelien returnrd the application to le presenteil to the Chief Cour* it was 
hfll that the mere fait that he Julge liil Icclinral to interfere jiio mofii 
v-Ci "V ywvoc ^casuiti dil not pteclude b.vm (toro. beatvcig thii cotti.3da«\vwt 
an I if the irgumenls tel him to do so from illering his view — Ttin 
Ifvi'ig V Kitiik ^iiH 8 1 B R 477 

1171 Inferior Criminal Coart*— /H/er«r —The term 'mferirr' 
must he constructed to m»an julirially inferior , tc a Court over 
which the Court proceeding un ler sec 434 has appellate jurisdiction — to 
Cal 2ffi ‘ Inferior ' means one who is statutablv incompetent to hof* 
or eaerci'C equal powers it carries with « the idea of subordipsf* 
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which nipans ' infcnorit} m rank* — 9 Bom 100 Thp t^rm * infenor ’ ui 
this settlor includes the Urm * vubordinite * ns used m section 436 The 
renson for tho enipJojment of th term * mfirior * m Sections 433 and 43*’ 
IS that m both these sections the Court of Session nnd the District Magi’ 
tritps nre combined nnd the Migi'itrntes other than the Dwtrict Magi* 
trate though subordinate to him ire not directly subordinate to the Court 
of Session It wns therefore neces-iary to employ a iirm applicable to 
the relation of the Mngistrao both to tlie supenising nuthoritj ind to 
the appellate tribuml — 8 Mid 18 

The District Migistrite is competent under this section to call for 
and deal w ith the ret-ord of my proceeding before any Magistral* of 
whateatr class in hi» own district— le C1I 473 \ first class Magistrate 

i» subordinate to the Disirirt Magistrate for the purposes of this section 
—1894 F R 10, - Ml 953 The District Magistrate can call for an! 
examine the record of an> frst class Magistrate withm the district <ien 
though the huer ha.s bet-n sppointeil a% in \dditionaI District Magistrate 
— tpoa r R a5 foiifM— la Bur U 1 ,6, where it lias been hell that 

a District Magistrate tannot call for the record of any proceeding before 
an Additional District Magistrate But now see the new sub-section (3) 
of section 10 under which the \il<Juional Disirjct Magistrate is deemed to 
be inferior to the District Magistrate 

A District Magistrate is not competent to refer the proceedings of t 
superior Court (Sessions Court) to the High Court— 41 Bom 47, 4f5 All 
8S« (835)1 38 "1 9t M* 378, 10 411 146 9 411 36a >8 Cal ifo 

6 C L R a45, 43 Cal 350 a N 1 R 149 Jf, therefore, the District 
^^agl8t^flle consider that (here has l>een a miscarriage of justice in the 
Sessions Court, he should ask the Public Prosecutor to Tno\e the Hifch 

Court— 9 All 36a, la 4ll 434 1 S I R 40 1912 M W \ 8ia, 2 N 

UR 149 6 Bom 1 R 1099 8 M L 1 88 See Note it93 und-r 
see 438 

4s n Court of fr-iJioi. the District Magistrate is not inferior to the 
Sessions Julge But where he passes an order as i Court of original 
jurisdiction, he is inferior to the Sessioi»> Judge— Fm^rror » Dalvaxt 
24 Cr I. J f.i6 fOudh) O C 108. la Cal 473 1889 4 4\ N i«> 

This IS now made clear by th» Ftplanalion newly added Even a District 

Magistrate empowered under sec 30 is also infenor to die Sessions Judg' 
—Jalloo \ Crouu 1904!’ R «, The further mal e> it clear 

that " for the purposes of ihw section a Magistrate exercising appellate 
jonsdmtion is inferior to the Court of Session The point was preiiouslv 
open to doubt Slatriirei;/ of Ob/eefa and Reasons (1914) The District 
MagiNtrate silting is a Court of ajpeal is an inferior Criminal Court to 
the Sessions Judge and the latter can refer an appcllite judgment of the 
former to the High Court— 3 Lah 23 Darbars y Fmb , aa 4 f J 
aC Cr U J laSa 

Tlie Court of a Presi Icncy Magistrate is m inferior Criminal Court 
in respea of die High Court, and the n,gh Court can call for the pro- 
ceeding of such Court— t/ffhl Pratap v Af/on Ifafimcd 36 Cal 99) 
(007). C/iaroobflla \ Darendra 27 Cat 126(1*9) \ Municipal 'fagistrste 
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appointM] to rirnl mth ofTrnc^« ni;nn<f th^ Cnleulta 'tumeipal \tt i< ^n 
infernr Cnurl in r»vp*^I nf llic lln,h Court — /’am Col'll v Corforn/iOM 0/ 
Ciilfiillo. 51 Cil 962 20 L \\ N S98 36 Cr I J 1533 

\ ••inj.If Ju'Ic** of thfr lligli Court is not inferior to the DiiKion or 
Tull P'nch of the Hn;h Court for the purposes of itiis Section — 1900 T 
R 4, toon P R 8 but he mi) be so onlj for the purposes of See 4^4 
See noles under Sec 434 ^ 

‘ CrimiimJ Court' — Hie llijjh Court, etc, Cinnot, under the provi 
sions of this s-ciinn, retise in order passed h) mj Court other thin i 
Criniwal Court C Migistnte lieinog in ippeil under See 86 of the 
Bombas DKirict Municipalities \cl is not a Criminal Court within the 
meiniiii' rf this Section — 0 Boiu L R 1147 \ Court actin;; under sec 

tion 3 of the r B A ^>s1nl Disorder!) Houses \ct is i Criniinnl Court 
within the meinint; of this sriiion, ind llie High Court has jurisdiction 
to interfere un ler secs 43^ ,<nd 43>^/?a/am Ahrintauali s rnmallia 
37 Cal 387 The Secrnirv to the Cosemment of Bengal issuing i war 
rant under the Goondas \ct (Beng Act I nf 1023) is such Secretirj is not 
an ofTieer or Court possessing crimiml jurisd rtion, nnd it not an inferior 
Criminil Court within the meining of see 435 of thi» Code, although 
under sec 4 (2) of Oie Goondiv \ct he it gueo all the powers of a Pre 
tidency Magistrate therefore tlie High Court lannot interfere, under sec 
430, in the matter of the avirrant issued h) hint— Bhimraj flenia v 
rm^eror Ji Cal 460 (467 468) 26 Cr I J ’o AIR t0*.» Cal 698 
The term inferior Criminal Court in this section does not include a 
Cl il Court eaereising its jioviers under sec 47O i>i/ra— 16 N I. R 23 

1172 Orders which ate nol open to revision -The proceeiimis 

which are open to resision are ihe proceedings of a Coiirf Therefore 
executive orders are not liable to retision under this section 

The following crdcfs lemg »t ciifi e find not orders are not 

open to rfusioii — 

(il \ Magistrates order directing the olseraance of Municipal n)e- 
laws which prohil) 1 ihe slaughter of \oii\e anmi lU m private houses — 
1P83 \ ^\ N 258 

{2) or kr under Sec 3* of the fj^al Practitioners \rl — icjiy) P R 

^3) \n orthr passed l>v a Divlrirt Magistrate forbidding certain p»!i 
tion writers to pr cfisr within the precincts of his Court— 190’ \ U \ 

»7S 

\n order of i Collator fmng a Mul htar in 1 liifuiro proceed 
mg for nialving tertain false statements — 10 C I R 14 

(3) An order li) a Disiricl Migistrile under ‘sec 3 of ihe Smd Ironlur 
Regulation — 5 h I R 54 

(f) \n order passed by i Magistrate under Sec 41 43 or 44 of 
Bombay District Police \ct (I\ of i8oo>— 15 SI R i^fi, Raianl j Oy 
R itanlal 540. 12 Bom 1 R 1029 

(7) \ general order bv 1 District Magistrate prohibiting uerr^.e 
jlealers from prarlising ms.lhe Crimmal Courts in Ins djs«rKS_ 

L J 5C6 
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(8) A Of<\er und**r Sw 17 ftf Art V of i8fii appointing 

CPrtain person* ns specml conMiWe* — 70 O C 229 

(q) \n orUir by n District Mnjjistntr for PNCcution of a wirnnt 
issued by n Political ^gent under Sec J' tif the FTtradition Act — 42 
Cal 703 

1173. Orders which are open to revision:— The foUo’Mng ordeo. 

being judici il Orders, are open lo revision — 

(1) An order by i Magistrile under *>cc 94 of this Code, nfusing 
to order the proluction of certain ilrAunient* — 19 Cal 52 

(2! \n order passed by a Magistrate under Sec 449 of the Calcutta 
Muncipal let — H Lai 287. 34 Cal 341 

(3) \n order passed by a Magistrate under Secs 514 and 51S tf 'f"’ 
Code— 1903 P R 15 

(41 3n order under Sec 317 of this Code — 2 Mctr 338 
(si \n order by a Magistrate under See 113 of the Railways Act 
(l\ of |890>— l«qi P R 13 

(6) An orler by a Magistrate under P B and \ssam Disorderly 
Houses \ct— 37 Cal 2X7 

<7) \n order pur|ifiriing to hase iHCMmade under Sep 283 oT the Can- 
tonment Code (18991—1909 P R 9 

(8) An order parsed by a M igisiraie under Sec iCi (2) of the nnmbay 
Distrivt Municipalities \ct (III of 1901)— 43 Bom 8f>4 

(9) An order pnsscl by a Magisiraie under Sec 2 of the Wort men s 
Breach of Contract Ad tlirecung either ihe return of the ndiance or »|ieci 
fic performance of the contract— 43 Bom (07 

(to) \n order passed by a Magi«iraie uo<ler the Upper nurnn Ruby 
IleRulaiion 1887 is opin to appeal or revision under the Cr PfO 
alihougli under the Regulation no s|wific provision appears to have Iicen 
made for appeal or revision — l//iu«c /<om \ k T, 7 Rang j’l (123) 
IMien an order is passed by a judviat oflieer in a matter roming vviilun 
the purview of law and yusiiee md within the scojie of the aiiihoriiy of 
the Courts, the mere fact that ilie officer passing the Order states that li 
is acting not IS 1 judicial officir but in his •vccuiive capacity does not oust 
llie revisioml jurisdiction of ih Iligli Court — iqnS P R 4 

Powers of Elgh Court In revision '—8ee notes under sec 419 
1174 poweys of other Courts in revision:— \ Sessions Judg 

or Disinci Migistnie lannoi, nfter r.«ning fur records undrr this srciion 
tile fresh evidence — 1882 \ t\ N ijo j Rom I R fy- 

The iKiK'TS of a Sr««ions JiMge under ibis wicnon may lie put in force 
iHt only on mailers coming N fort ih Judge in Court, hut also on matters 
roming to his Inowledg on rtliihl infomv'iiKvn — 2 Weir 53S 

\ District M igistraie cannot tale cognirance of a case by vvay of 
revision against a prisoner who has not ijuxalei! Thus \ and B were 
tried together and convicted of the same offraivr hj a 2nd cl iss Vfagistraie, 

\ atone ij.[ieal d but in hearing his i|>j>eal lli< District Magistrate tool 
cognirance of the cas.* against H itso an I set aside ih« convicmn an I 
Sinlene. of hi ih Ihe nccUsed, and or lereil their ri trial IlfU that ihi- 
District Magistr itc li wl no juri*llC*«M» C<v irvsrse the vonviclioiv an I *en 
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tent- rcgiril* n or to itLe cognizance of the case against him except 
1 \ reporting it to the High Court— RntanHl 35* 3 Bom I R 677 

\ Mngi'tnte i\ho calls for anil eximines the ealenilir of a case tried 
bt a ‘!ul>ordinaie Magistrate under this Section, does not act in a judicial 
proceeding and ih refort lannot order the prosecution of any person under 
^ 7 ^. "> the matter w is not brought before him in a judicial proceed 
if g ~7 I >5 I J 4^9 But see sec 476 as now amended 

Sessions Julges and Districi Magistrates when exercising their powers 
und-T this sectKiii shoul I paa particular mention to the following points 
in the proceedings of the mfinor Criminal Courts (i) the rash iSsue of 
process (j) 111 dealing with dispute! claims of right under colour of a 
charge of triminil trespass or mischief, ani convictions held of the former 
olTenct. without a finding is to the criminal intent, (3) the indiscreet im- 
position of fin's be)ond the means of offenders (4) the light punishment by 
inferior < ourts of offences requiring severe punishments in cases which 
ought to hive g( ne up to a sujerior f ourr for enhanced punishment, (5) 
the imposition of heavv fines in addition to imprisonment with a view, in 
default of payment, to extend the term of imprisonment bejond the ordi 
nary powers of the Magistrate to inflict (6) the exaction of excessive bail or 
excessive security for keeping the |>care or for gooil behaviour (7) unneco* 
sar> delay in ih" trial of cases — U<irf !l C Rul i- it 1^84 para 17 
^us^rnrion of stnUittr Peleaif on bail —By the italicised word* ad 
ded at the end of ^ubsfciiin (ij power is given to suspend a sentence 
or to release an aecuseil on bail pend ng the examination of the record, 
thus avoiding ihr result should delay occur, ih 11 the sentence may have 
been served befori orders ure pissed — Sialenienl of 01 /nts and f?easoiit 
<‘ 9 » 4 ) 

1175 Sub sectioa ( 4 ) — Ihe intention of the ^,eg,^htu^e in enact 
ing this cliuse is to prevtni the Sessions Jolge md the District Magistrate 
from simultaneously rxertising their powers of revision and to prevent them 
from exercising their powsrs in such a way as would amount to one of 
them a» It were hearing in |>pea 1 from or revi wing an order passed by 
the other — 4 O C 1 19 

Lnder this > ciion ihe District Magistrate ani Sessions Judge have 
co-ordinate powers anil therefore after an application for revision has 

b<en male lo ihe Disinrl Magistrate no lurlher aj plication can be 

enieriained by the Sessions Judge even though the Sessions Judge was 
not ast (il to r M- the oriJir pissid by th« Distritl Magistrate m revision, 
hut only 10 call f r ihe r cord ind rejiort the Migistritcs order to the 
High Court — 17 M I J 153 nor can the Sessions Judge act ii«o 

iiwlii to call for the records under this section, after an application 
1 as been madr lo (be Disiricf Magstrate — 1912 P R 10 UTiere a com- 
pliint liaving been dismisseil by the Dy Magistrate under sec 20J a fresh 
compliint was made befor. the Disiricl Magistrate m revision, who again 
dismissed the com| 1 iini it was not open to the Sessions Judge to orde 
further inquiry into the complaint— SheiL WJ19 v 5 ficikJ; Cfinkiiri. 

C W N 451 Similarly, the District Magistrate is prohibited by thi 
scciion from enterliining an application for a direction to com 

Cr 6f) 
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iccuse(f, a sinnhr npplirition to the Sessions Judge his been refused 
the reison for the prohibition being the asoidmce of a Conflitt between 
the orders of the two Pistrict lulhorilies basing co-ordinate powers m th 
miltor—afi Mid 4— ■ But where m application for rCusion preferred to 
the Session'i Judge hn been dismissesl for wint of prosecution the Dnirici 
^f^g^stnte h competent to entcrtiia a second ipphcition for restnon md 
exercise his jKiwers under this section— 4 O C tti) 

Wliere a Distriei Magistnie ttTlcd for the record of 1 cue in which 
the accused hid been dischirj^ed, and when* the complunint subsequently 
presented in appticmon to the Sesstoos Judg® to hasr the order of di- 
chirg of the necused s«t mde and the Sessions Judgr sent for the pro- 
cee lings mil iftir n perusil of them or<l red the fomm/inl of the accused 
for trial, it was held that the Sessions Judge’s ailion was not illegal since 
no op^hrotion was made fo the Disincr \fagiifratc, and ns the Pi'lrici 
Magistrate s action m c'fhng for the record was not rqiinalent to enter 
tainmg an apphcation — R I B R 361 

436 On ev'tmtnmtr anv record tinder section 4^^ 

Power to order to Hpjrli Court or lltc 

qufry Sessions Judge nu y dtrecf the District 

liv liunstlf or bt wiu of (he Majytstr'^tes suljordimtf 
to him to mike, Jod the District I'Jngistr.ite mu himself 
mike or direct int subordimie M.ig-istrnte fo make, further 
tnquin into in) ccmiyliior ttbicli has been dismissed under 
Section 30J or sub section (i\ of Section 204 , or into th^ 
of nnj per*pyj licensed of ,i»i offence «ho Ins been dischifk’'^'^ 
Pro'uhd that 110 Court shall make aii\ tfirccfimi under this 
section ior inqiim into the ease of ,$ii\ ^trcfni ?thf> hffc 
d/Jchiirgcd unless siuh ptrsou has had an oppnrtumts 0} she’!- 
inp cause -t/n such direction a/j<»ttW not he luade 

Change:— Thu J> tht on »rcll<0 437 nl ihi oW spcnon 43*’ has 
bern rcnunibcml as 437 The rei-,of» <s that il\r words '* instead of 
dineting n frciJi inquiry " occurrint, m ihc oil Mtion qjfi (now 437) sthr 
to the inquiry which can be direrird under ihe oM soetjon 437 (nms 33^) 
mil It IS thereforr- neci ssarj to put the Inter section first 

The words “[vr'On accused of in ufT nrc have b en substituicil f’'*’ 
ihe word- •accused jsrson’’ orrurring ,n tft oil section "Thert ha'i' 
iKifn ditTerent rulings as to whether the espresMon orciurd petli"* tn 
Ihiv section niians an) jxrson attustd af an offeuer and U is now mad 
clear that 11 docs — Slalement 0/ Objetu ami tteatons (1014) The pro 
viso Ins been niw|) jidded ' \\p have addesi 1 jrovbo to Ibn scclii’n to 
give erteci to the niK laid down by the Courts lliat a fresh inquiry »bouW 
not be jiiadc inio the ci> of ft person who has been discharge,! unWs 
he ha* had nn Ofporluniti of showing cause ’ —/?rporf pf Ihr Joiril Com 
mit/rr (ipJ*) ' 
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1175A Scope : — Tliis spclum do« not of presidency Magis 

and th» High Court has no posur under this section to direct further 
inquiry into n tise of dismiss'll of complaint or discharge of accused by 
a Presidency Magistrate— -Aedar Nafh i Afirtruimth 6 C L J 705, 
Debi Dux \ Julmal, 33 Cal tjSa Oiarubafa v Rareiidra 27 Cal 120 
But the High Court can cTcrcisc such power under sec 430 see 36 Cai 
«)<vt 28 Cal 652 and 26 Cal 746 cited in Note ("82 under sec 203 

1176 Who can direct further inquiry ’—The mention of the 
three tribunals together, the Ilikh Court, the Sessions Judge and the 
District ^tagisiraie shows that the legislature intcnde I them to have the 
same power with regard to the matter dealt wiih under this section— 15 Ca' 
fioS 32 Mftl 220 But though the powers of the three tribunals are 
cowjrdinate still as a matter of procedure the application should be ma !» 
at frst to the lower tribunal Thus where a District Magi trate ha« 
dismissed a complaint under sec 203 the High Court will not entertain 
an application for resision under this section unless a previous application 
has been made to the Sessions Julge The High Court will interfere 
only as a Court of last resort— 28 Ml 268 1904 \ M N 232 So a/so 
where the District Magistrate ant Chief Court have concurrent jurisdic 
lion, on order under this section will be more conveniently made 1y the 
District 'fagistrate than hy ihe Chief Court — »8S8 P R 7 

Since the District Magistrate and the ^ssions Judge have coordinate 
puwers under this section to direct further inquiry it follows therefori. 
that wli re a Distrel Magistrate Ins lirectel an inquiry into a ease an! 
decided upon it the Sessions Ju Ige is not competent tu ord r further 
inquiry under this section— Sboili MJJt/ v ihoife Chaicuri 17 C U N 
4i|i See Note ii''5 under sub see (4) to Set 43^ In like manner, wh n 
the Sessions Judge has mile an order for further inquiry under this section, 
the District Magistrate cannot make a contrary order, but should submit 
the matter to the High Court through the medium of the Public Prosecutor 
—Queen Fmpress v Pritht 12 All 434 When a further inquiry has been 
refused by one of Ihe ofTeers it should not le ordered by the other if 
the Sessions Judge is of opinion that the order of the District Magistrali 
for further inquiry is wrong it i> open to the Judge to refer the matter 
to the High Court under sec 438 but he has no power to review ih* 
onler passed by the District Magistrate und r iliis sect on — 22 C it 573 
A District ^fagistrate ran make or \an direct a suborlinaie Magistrate 
to male further inquiry Into a case in wheh an order of discharge may 
have been passe I i) himself or by a sul or Unate Migi-.trale — 28 Cat 102 
1902 P H g 

A Deputy Magistrate j laced 10 charg of the current duties of the 
District Magistrate is not ihercby invesinl wnli the juriadiciion of n 
District ^faglslrale un Icr this section — 11 tal 23C 

further inquiry aftrr prior refusal —When a District Magistrate li is 
once deci leil un Icr this section that there » no case for further inquiry 
he cannot subsequently order further inqu ry such an or I r wouli be an 
order reviewing the earlier one and is | rohil ilcJ by sec 309 — 5 Bur L. 
T 37 *>0 at 0. where a District Magistrate refuse* to direft further in 
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quin, It noi compi’ient to hi» <u«r5'>or in^ifiice, in the fife of h s pre* 
d“ce»>or > orJ(r, to direct n further inquiry — Fatta ^in£h \ Kan Siii^ 
^ C \\ N too Hut a Disinft Migi%iraie, who his once declmol to 
order furtJitr inqinrv on tfv ground thit there wis no cio>e for irier 
ft-rence, i» i-onipt-teni to order further inquir} on i nra inforr^atton beifg 
t rought to hiN nciiife— {) E, \ Krishnafi Ritanlil (313) 

1177 Who can be directed to make further inquiry:— 
Di'.irifi Migi'true niaj be directed to make further inquif}, eien though 
he exercises inhancetl jiowirs unler section jO of the Code — 1904 P R tj 
The District Migi'iriie mix direct a sulxirdimte Migi»trite to mike the 
further inquirt und r this s»>ctK>n For the purposes of lhi» section a 
frst tlisN Migisiriie Is subordinxte 10 the Doincl M igistnle — 7 Ml 8 » 5 » 
8 'fid 18 Tile District Magistnie hi> a discretion m selecting ll>» parti 
cuJir hfigisirite who is to ntike the further inquirj und r thi» sccuost 
in I this discretion is \ested in the District ^I1gl>tnte inJ not in th* 
Wions Judge— 10 C1I ->0- 


The further iiiquir\ should ordmiriK be mide> hr the sime Mifis* 
irate who h«H the Tmt mquirx ixc»pt m ci»e of denh or rttpotal of st-fh 
^Iaglslflle in which c s. n niix lie conOuited bt mother 'ligi*trat^ 
8 Mid i/> s Mjd s,t see also j6 ML tro and 36 til 53 
further inquiry inxohes ih liking in I weighing of idJitional ettdence* 
the function will neritft be l--st performed hx the «ime Mogietrate 
iniJe the pr-Muus inquifx but it i> desinWe ihit the further inqutr’' 
shouM he entru HsI to 1 <1 fTerrnt Magisinie bcciuse it is quite p^ihV 
ihii the Migi irjie who held ihe fir»t inquir} might hue been prejudice'^ 
igiinst the Mcused — Ritinlil 38 4 I- B R 133 Thu* where 

Migistrifc who held (he frst inquiry had alreid) espre<«id m ©pint®'’ 
that 11 wis impossible ip iPlx the guilt to the accused, th* Hii-h ( c*-rt 
ord'-red the further mquirx to be mule b> lociher Magistrate— R'lt"''*’' 
«».fi IMiero the Migisinte who had h^'d the fir<l inquiry hid d*alt 
the else 10 1 most uns ij,.fsctor» »i» it wis lei! to be a good ground 
directing the further inquin i be mide hi 1 different Magntr*' a’ 
Mad J’O 

Rut the District Mij^uiritr cannot dire« the furih“r inquire to be heki 
ly 1 Magi'inte rn/enop to the Magistrate who held the first inquire 
Wh're 1 ci»e hi« b»en tri"d Ij a Migistrate specnily empowered uoscf 
section 30, ind his ended in a ilischnrge ih“ District 'Iik 'tri'c should 
ord r the further inquir) 10 b* made bj the sioie Mngistnte or bv mo h'C 
NIii,strite equillx empuwired, lui not bx i Migistnte who i' not rif 
pow«p-d und r >ee 30 inJ who i» therefore m 1 »ense i Court of infm'^ 
juri*dcilon to the ( rurt wlitlh orderecl the «|i<chirg‘s— 1 ado ' 


N f- R 04 

When the I)isirHi Migistrate ha< 
Nfagi'inie fir funlier inqu r> under ih 
Irate cmnot withlriw ih* ci»e to h « m 
Mil. stnl^--KiianI il ti^ Rut when a 

Mat, sir lie further inquirx he can 

Xfi^ sirnte «\ihordnite (p huR— 4 \\eir 


«eni ihe rise to 1 subordifiir 
section, the 8ob-di\iMoml Mag** 
X fie from thit of the subordnite 
rise „ sent to the qub-dxisicnal 

transfer th* d*" to a jnJ cJx** 
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1178 In what cases can further inquiry be ordered:— 

Dismissal of complaint :—l urilicr inquiry imy be ordered \shen - 

cotnptnml II disniis'cd und r see 103 or 20j (jl— jSji PR 14, 2 Weir 

5(^3, n O C jOi I N I R 18 But if 1 compliinl was made in 

r('|v^t of on ofTcnct. md tin* imi»>d w is con\icicd further inquiry cannot 
be directed in re»|Hct of aiiolhcr offinie for which no charge was 
male in the complaint — 27 L t 1 Where s» rise was taken up not upon 

T complaint hut oj>on a [lolicc r(|iorl 4 Magistrate s order directing the case 
to he strtjvk off is not a dismiss il of compHint, and cannot be reMsed by 
the Sessions Judge — Katanhl 521 \a further inquiry can be directed when 
no complaint was m idi 'igiinst a p rson and no regular | roccss was issued 
against him — 39 Caf 238 Where 4 complaiflC has been dismissed under 
sec 203 the rei isional jurisdirtion of the District M igistrate may be 
ts'rciscd e'en though there may ha\e been some irregularity on the part 
of the ohmr 1 king cognuinci u|>on ihc complaint This section also 
contcmplaies that where a tompliini his in fact been dismissed under sec 
203, ih" rCMsional jurisdiciiun of the District M agistraie may be invoked 
imsi<ccti't of the coiiMleniion wlwihtr the dismiss i) is legal or illegal— 

3 P f J WTiert a lomplaiiii whnb twitiineJ several charges was 

dismissed in rc'iiect of one of the tinrges ind the complaint was dismisstl 
merely on Ih" report of ih President ol 1 Panchayct without giving the 
cornpliinaiil ii\y oii>ortoniiy to subsi inliatc his cave, a was held that 
there should be a further inquiry into lln. lomphint — 23 C \\ N 575 
Wltrn a complainl Ins been dismissed under s c 2oi by i Magistrate, 
a fresh comphint can be tiirirtiin d by ihi. simo Magistrate or by some 
other M igistnie even though the ord r of disniisS-il has not been set 
isid<» nor a further inquiry luis bctii dirttUd by i Superior Court Ste 
Non. toiSi under w 203 

1179 Discharge of accused.— l hr Distmt Migistrate miy 

direct further inquiry wh r iht iccuseil Ins be«n dischirged But it is 
not in every east of dischir*,! tint a further inquiry may be directed 
Where the order of dischirge is nol perverse or foolish and where the 
'lagislrats his di ilt it I ngih with the evidrnc* md recorded what appear 
as sound reasons for the dischirge interference under this stvtion is illegal 
—1902 P I R 394 191b P W R 20, 3 I ah I J 1)7 21 Cr L J 
571 (Lahl. Khan Taman v 26 tr I J 1357 (I ah ) Mthough 

the word 'imjiroiKTly which occurs before the word discli irgod in see 

437, IS omilted in Ihis srclion still it is illegal to direct j further inquiry 

unless the ord r ol discharg." ws* improjier le nnnilesOy perverse or 
foolish or "'1 h ised upon I rcturd of evidtiic*. which was obviously in 
lonipl te— /■ <"/> V At) 1911 PR 10 12 t r 1 J jOy 1916 P W R 

20 5 auii>i V itoan jO P I R 291 2f. < r L J 1393 24 Cr L J 

3f>0 (I ih ) 24 ( r I J 622 ri ih ) 20 C r J J 592 (Uh ) \abl Baksh 

V Lroun t I di 21(1 Go/t.J Dii, x l/a^h, hum ’b P L R 353 26 

Cr L J I308 7 I ih I J 252 21 Cr I J 571 Cliaran v Emp 

21 N I R h8 12 N I R 94 iR \ I J U35 4 Inh I J 411 

\n ord r of disdnri, pisstd by i inil Court ifler full enquiry and after 
tonsidcriiig onl ricording ill llit cvulenct. produceil by the" comnlamant, 
should not be liglilly miirfirtd with— /ois Vtthami inj v Croan 7 Lah'^ 
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26 Cr L J ijS7 (Lah ) 

Where a person has been iniproperl) discharged, no reference to the 
High Court IS necessnry , the District Magistnte cm himself order a 
fresh inquiry — Ratanlal 213, 988 The mtimtion seems to be to give revi 
sional jurisdiction to the Sessions Court or District Magistnte in case* ‘’f 
improper discharge conturreiitly tvith that of the High Court, and thereby 
to ob\Hte the expense and incoiuenienec whith the necessity to resort 
to the High Court might m some rn«es eiilul — 0 F v Rifajiiiiinfambi 
I-} Mad 334 (338I Conlra~-8 Mad 336 

ho formal order of discharge is iklcss ir) , to inable th* Uistncl 
Magistrate to direct further inquiry When an order is one of discbirg 
in substance, though not in form, ihe Sessions Judge or District 'f^gis* 
tnie IS competent, upon moiioii being made Iv the complainant, to 
make an order for further inquiry — 8 C \\ N 456 Wliere after ihe 
issue of M arrant against certain persons, the Magistrate does not iblnh 
It proper to prtA.eed further and stops further proceedings the termite*'®'' 
of the proceedings is in effect an ordir of discharge and is ihereforc 
subject to revision under this section — 4 C M N 34* Where an 

accused was charged s\iil> offences under section^ 323 and 307 ^ P C, 
and the Magistrate framed a charge tinder section 3*3 only and 
nothing about section 307. held that this was equivalent to saying ll'M 
there was no evidence against the accused of an offeivco under section 
307 1 P C and that in efftct the accused was disehargid of that offence 
The Court of revision could therefore onJor furlhrr inquiry m respect of 
that offence— 42 Alt 128 

This section applies where the accusctl has bt n dischargtd 1 c 

discharged under sot soi) 253 or 259 of the Code— 33 Mad ’''’j 

not where he h is been aequtiUd No further inquiry can be dircctetl 

when ihr accused has been acquitted hy a Magistr Ur>— 20 Cal <> 3 ^ 

8 Mad *96 4 t " N 346 5 C U N 72 7 C W N 403 

where a complaint in a summons c «sc has bien dismissed for default, tb" 
order is one under sec 247 tmjuinmg the accusi-d Such an order does not 
fall within the purview- of sec 436 — Ihndra v lihniUiiiila 25 Cr 1 J 
350 (Oudh) Pvert if an order of acquittal was pissed m n warrant ca*" 
without any tharge having been frametl or evidence for the defence I ibeO 
still It cinnot be a subj'vt of revisiun umhr this seition — 1 \ 1 J 
If the onltr IS in substance one ©f ncquittal Ihougti tin. Magistnte siyb"* 
It on ordir of discharge, no further inquiry cm !«: ordend — 1900 P 1* ^ 
31, 17 Cr 1 J 93 (Mad) Thus, wb“rt in a summons case, lie 'faj.'* 
Irate follows th procedure of a warrant cist an I discharges the nccti’od 
the order of discharge is one of ncquittal and no ordir un ler this section 
can be jiasstd— 8 M I.l 78 Nimittrly, ificr a rh irgi h >s Uen fri*m 
m a warrant case tin iccused can only l»t ncquilted undir sec 258 nod 
Ho’ disxliargcd, ind if tlie Magistrate trron -ously pass's .an ordir of d s- 
charge, siiH th«rc c in bt no onl r for furliitr inquiry — 38 Mai 585 
niter « full trial the aceuwd persons were disch rgeii the discharge was 
lor all prnctici! purposes qs gooil as an acquittal i nd tliir tlioul 1 be 
order (or further inquIry--4 Lah I J 331 
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No furih*T iiKiuir) c in br diriNUd ^hcTf «lie pton ha e b<iii 

ilo/'/'fJ oil I r sK ml *lte TCCU'i'd his 1 >«fn relei'inl — 191^ P R 0 

No furiliir inquirv cm l>^ directed in J case v\h re lli accu rl has been 
roir-iflrd U in ffti in -uch « rise iht Sis-ions Ju l|.i thinks ili t fnrthir 

mquin is micssir) he must rqiort the m itter to ihc High ( ourt whali 

ilon»‘ nn direct further inquirj in such 1 cise— Ratinia! 407 

Wlirre lh«* order is iKithor one of dismissal of complaint nor one of 
dischirge of accused, no order for further inqutrj can be passed Thus, 
svhere on the acquittal of an accused the other accused igainst whont 
processes of arrest had been issued surrendered before the Deputy Ma^it 
Irate, and he passed an order dueling that the accusetl should not be pro 

ceeded against and that the narranr and other processes issued ogainsf 

hint lie wiihdrawtT, the order uas mither one of dismissal of complaint 
nor one of discharge of tht accused, and the District Magistrate had there 
fore no jurisdiction under this section to sft aside the order and direct 
th rctfi il of tlie accused— i"* C \\ N 68 

1180 Ho further loqulr; where ao accusation of 'offence 

1 urther inquirj can be directed only 10 ilit cas" of an aenued feuoti 
the term ‘ accused ’ means a person accused of Jn offiiief and not a person 
igainst uhcim proceedings are talen under Chapter ^ III— jy Cal 66t 
33 Cal 8 Therefore section 436 does not enable a Court to order further 
inquir) to be made m a case of discharge of a person against wliom 
»i>cunty proceedings were taken under Chajiier ^ 1 II because such t 
jierbon was not 111 the position of an accused | erson and could not be sjid 
to hate committed an ‘offence* — ay Cal 66i 33 Cat 8, £in^ \ Rothan 
‘•iiig/i 46 Ml *33, KiOj I’ R 4 * Ifoimg Than \ A t a Rang 30 (31), 
33 Mrfd 83 j Ilur L J *83 1911 P R 6 (Coiilra— *i \t) loy, *4 
Ml 148 36 MI J4y, 16 Horn OOi , 35 Horn 401 * I B R So) Tin 
word ‘discharged in section 119 ms ms only ‘permitted to depart' and doss 
not mean th» discharge of an aceusi’d as contemplated by this aeclion 
therefore further inquir) tannot be d reeled in a cost, of discharge undi-r 
>ic *19—33 Mad 85 U BR (1914) ist Qr 3 (Contra — ^36 MI 147 
1899 \ \N N loj 1003 I* R *4 ’o Lr I J 704! Tins is now made 
clear b) tin. j resent aniendimnt by the use of the words ‘ accused of an 
offence' The contrary ruUn|,s cited aUoac within brncl ets ire now ren 
dered o! 'olel If 4 District Magistrate on esanuning the rtCorJ of a 
security case, is of opinion that the person dischargctl by the subordinate 
Magistrate ou>,ht lo be i)roceeded against he can, un ler sec 438 report 
the result of his taamiii-iiion of tin, record to the High Court,* which will 
then J) iss the necessar) orders But l>e caiinot direct further inquiry under 
sec 436— Em/icfor s Rorhan Smgh, 46 Ml *33 

This siction also docs not apply to pruoeilings und r stc 133 of the 
fode, since the jierson proceeded against under tlul section is not said 
to hu'e coinmiiied an * offence ’ \ Sessions Judge or District Magistrate 

acts Without jurisdiction if lie directs further inquir) into proceedings under 
tint section— ij Cal 305 »S CM 4 *a, /•ril/ii/>«l s hnp , 2 OWN 
549 *6 Cr I J 1*51 The only action which a Sessions Judge or Ihstnct 
Magistrate can lake in sush case win be under s*t: 438— rmfn/HjI \ £mf.. 
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3 O N 549 SimihrJy, i rocetdings und<*r •*cc 144 do not refer to a^v 
offence, ind no furllier inquiry enn l»o dirccteij in i c^»e under that sec 
tion— 27 Cal (58 So "ilso this fccction <lo»s not authorise a Magistrate 
to direct further inquiry into a cist under stl. 145, as that section has 
no reference to any otTenct at all— 20 Cal 729 So 'ig'wi, the District 
Magistrate t iiinot direct further inquiry into cases under sec 488, sme* 
refusal of maintenanee is not an * offtnee * and tin application for mam 
tcnacKe ia not a cotnplamt of an offence — 17 C I* I R 127, 5 Cal 536 
1161. When further Inquiry may be directed:—! Sessions 

Judg'’ or District M igistratc has jurisdiction und»r this section to direct 
further inquiry or a rehearing upon the same maicriah which were before 
the subordinate Mugislruto, though there is no further etiJence forthcoming 
— f/nriJ<ir \ Siritxifi I5 ( al (> f \ Rn/njjMijirfninhi 14 !lad 334 

10 Boni 131 (7 i V Chofii 9 Ml 5*, f>ayfliioit(f v Emp , 23 A L J 

20, 2b Cr L 1 736 1891 P R 14, 5C P L R 20. IIoideT Khan v 
h h 2^ I r 1 J ()0 (Oulh) 3 I HR <>7 Ihe evprrssion “further 

inquiry in thu section does not mean tint additional eiidence must be 
forthcoming \ny mistaKe of law or irregularity m the proceedings will 
justify the District Magistrate m setting aside an order of discharge— 

1 Dibidas 14 C P L R t6i Purihcr inquiry under this section does 
not in all case mean t dong of addition 1 c'l fence, but may mean rehear 
ing ind reconsidi*ration of the evidence already tal en— 1901 P R a * *9°* 
PI R 32 Sheochar,,!, \ Imp 21 \ I K 8R 26 Cr I- J IS37' 

S L R 68 But 111 1887 P R 63 and 8 M d 336 it has been held that 

further inquiry in this section means the tal mg of idditional evidence and 
not i mere rc hearing of ihc same evidence which is the same thing '»» 
rein i1 and therefore v here there has been i full inquiry by a competent 
Court and the accuse I has been discharged the Sessions Judge has no 
power under this sTiion to direct a further inquiry unless further evidence 
has been d sclosod — igoo P I R 31 And in a recent case the CalcuR'* 
High Court lias also held th it in eases whire the trying Magistrate has 
discussol the evidence tarcfuUy and has given suflicient reason for the 
discharge of the accused and no fresh evidence is Id ely to be produced 
on further inquiry the superior Court should hesitate 1 efore eaercismg it* 
powers under this section to order further inquiry, unltss there are ^alp* 
able errors in the decision of the lower Court — IbdiJ Rashul v Monita 
38 C I J 2oG 

The District Magistrate Is not competent to direct further inquiry m 
any ind ci-ery case falling under this section Tins section is limited 6} 
the words on esamming the record under see 435 and that sPCtioni Hys 
dow n that a Court may call for and examine tht record for the purpose 
of s itisfying Itself as to the correctness, legality or propriety of any finding 
sentence or order recorded or passed tind as to the regularity of any 
ceeding of such inferior Court And therefore a District Magistrate cannot 
set aside an order of discharge and direct further inquiry, if he finds no 
irregularity, illegality or Impropriety in the proceedings— Pran Khan v 
K E iG C \\ N 1078 tj Cr 1 J 764 

Wiere a Magislrate has discharged the ccustd without considering 
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tlie necc5>s^ry cMJfncc, ihe Sessions Judge ought to direct further inquiry 
III the case — 13 l?om 376 

'I re Inpse of time is not i sufficient ground for refus 1 to order further 
inquirs, if the Court fetls thu m offenct his bom commilied whicli should 
b" inquired into — Cir/Miu<.ho« s Jaurao *3 Cr I J 745 (Nagl 

The jK>\\er of ordering further inquiry und<.r this section should be 
u«'sj sparingh md with groat circumspection Therefore where nn accused 
person his li“en three iiiths subjected to a Migistenil inquiry it woull 
b* in opprrs'-ion on the tccusrd to send hint 1 fourth lime before the 
^Iagtstrate for inquire on the s inic ciidoiice uhiih his been ihricc pro 
nounced to b* nisufticient ind untrusn ortlis — Ritmlal 328 Where i 
compl lint has bcin disniissid bv the Mdgistrite ifier fully considering the 
(xihce rojMirt and the cMilcnce of ihi comiilainniu md his witnesses and 
iftir fin ling th II MU off m his b <n n ile < ul ind tin Sessions Judge 
onlertd further inquire in I ups 1 ih « rd r ol ihc Nligistnte held tint 
the Judg< should not lighity set aside tiu order of dismissal but should du 
so only when it is cleir tUit there his been miscirrnge of justice — Jaiigal 
\ Tlajlit Kislifii 2( ( r I J 8w> \ I R HWj I’li 447 Session* 

Judges and Uisiriri Migi«triUs should us< (he jwwers under this section 
sparingly ond with great ciution and cimimspcciion^ isjiecially in case* 
where the questions involvtd irc ni rt miners of f ict — 1886 \ W NT 281 
Q E \ ClietK I Ml s* Iho Dnisional Court ought not to ordinarily 
interfere with an order of discharge passed by lUt trying Migislrale unless 
It is possible, to cvnK to only one (onclusion on the LMdenci tit. that the 
tccused IS guilty— 10 I W (>30 j I ah I J q, further inquiry cannot 
be directed on the bare possibility of in offence bung disclosed on further 
etidence being 1 iben Th rt niusi tx soiteching on record to indicate 
that such in offence w »s oommiued or thire mu'i b' something to show 
ih It further midmce i» isailibk which h »s not b^en tilten and which 
would support a charge for that offence— /« r Iriu Ht_n 41 M I J 564 
Turthtr inquiry ought not 10 be directed wiKre ihtrc is no prospect of any 

public ids image from the case bung repjiened— in re knslina Pillai (1923) 

M W N 56 I lit [lo'vers conferred by this section art not to bt e\er 
eised proniiscuously in all cases whereser the Disiritt Migislrale wbo has 
not seen thi wiln sses forms a different opinion of the \ due of their eii 

deitcc from that which w is formed by the Magistni who Ins seen them — 

iq Boin 1 R 350 J I ah 1 J 97 t inno Afnn s /■up 21 \ L J 

194, 44 \ 1 I (191, 4 L ill I J 411 When the nature of the case is such 

lliat Courts are Inble to laic different news of the esidinle and of tlie 

probabiliti s suth i rise i< not one in which turlh r inquiry ought to be 

ordered sp/cialJy wlien lh< Cm) Court iimI » M igistnte hue dtsbeheted 
III evil net for lb pros \ulion ~~4 finiidaii \ htllv « \ I J 4, ftmrfcjfir, 

V Finp 18 \ 1 J tt35 \ Distncl Migislrite cinnot stt aside in 
order of Oi'scbargt passed by i Subordiiiite Magistrate and direct furthe- 
inquiry soUly on the ground ih it ilie latter his misapprcciated the eii 
dtnee— 31 Mid 133 But see 10 S I R C? ind 4 I ah I J 411 

A Uistrit-t M igistrat" is not lUlhori-ed to direct further inquiry under 
this section, when the csscnct of the mitter between the p irties is of a 



lt>50 tllL CODL or CRtillNAL l>ROCtDURL CII \\\ll 

fivil mturc anj tlic ^ucs-tion i& in reality erne uliich ouj^it to be fougit 
out III 1 Cml Court — i Bom J R 

1182 Powers of Courts directing further inquiry.—!') 

section dots not 'tuthori/c i Snssions Judg or District Magistrate to 
tnfei c<.ideiice or direct it to be tikni supplemeriling tlie oidetice gnen 
in the Louer Court He is authorised to direct further iiiquirj, but not 
to take cMdcnct. or dirctt ividence to be taken Under section 4*? on 
Appellate Court dealing with an oppeat may direct additional eMiltnce to 
be taken and itself rocori such e\|dcnce The High Court under section 
439 has all the powers of an \pptllate Court and cm direct evidence to 
be taken But no such powers art gnen to tlir Sessions Judge or ibe 

District Magistrate under the present section — 6 C 1 J 151 

(11) The Dislrn,t Magistrate dirocting furlhfr inquiry cannot direii 
that the accused be put on his trial \ll th it he can do Is to direct further 
inquiry, leaving it entirely to the inquiring Magistrate to determine whether 
or not the evidence justifies the accused being charged and put on his trial 
—a Bom L R j86, kws P L R p 65 An order for retrial should 

not I mile m ihe guise of n ord r for furih r inquiry—? C P L K 

fill) The District Magistrate directing further inquiry cannot suggest 
tint the accused bo tomnmied to ihe Sessions he must leave it to tht 
judgment and discretion of the Sub Mugistratc who is to make the inquiry 
nnd cannot fetter the Sub M.<gis(raie‘s judicial di-cretion by any suggestion 
or direction— 15 Mad 39 The District Magistrate is wholly wrong m 
hrecting i Subor hnaic Magistr.u that ht should pass such and such 
order in a case pending judicially before him— 1918 P W R 10 I" 
making an order for further inquiry it is improper for the Superior Magw 
trate to write a judgment whith is jiricitcally a mandate to the Subordi 
nate Magistrate — 12 N 1 R 04 

{iv) The Sessions Judge or the District Magistrate cannot, when 
directing further inquiry under this section, himself frame a charge or oral r 
the Sub Magistrate to frame the charge, ml try the accused He might 
of course nial e the inquiry himself arfi frame a charee in course of it— 
as Mad 220 

1183 Powers and duties of the Magistrate making the in 

quiry . — (O If the inquiry is directed lo be held by a Magistrate other 
than the oflicer who h*!d ihc firsttmquiry he should lake the evidence 
dc 11010 and cannot proceed on the evidtmee already taken— 9 A t i 
310 6 All 36" 4 L B K *33 

(11) The Magbtrate can take further evidence whch he hid omitte< 
in the first inquiry — 13 Bom 376 

(hi) The Magistrate is not bound to try tin. accused for ihe very 
offence for which he was originally discharged but is co npetent to trj 
him for any other offonie which may be established by the evidence — 7 
Afad 454 

(iv) When further inquiry is ordered into a complaint dismissed 
under s c 20J the Alngistrate cannot again act under sec 203, but must 
proceed under sec 204 and inquire into or try the case— ii C \\ h 3'^ 
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AfifT an ofdT of furihcr inquir) iS parsed) the cotnplainant is cntilled to 
produce ani the 'lagislralc is bound to rccene the whole evidence for the 
in-osecution, and he is not aulhori/ed to igain dismiss ihi Lomplaiiit under 
*'« 203 simply on a Police rejiort — *918 P \\ K 10 But in 1 recent 
case of llie Calcutta Hif.h Court it has been held that a Magistr ite holding 
a further inquiry into a Lomplamt which lias been once dismissed under 
s-c 203 can again dismiss the complaint under sec 203 — 25 C W N 312 

(r) llic M igistrate making the inquiry has jurisdiction to enquire 
as to whclh^-r i /iri) 1 1 fatu < im Ins bin mil uut aj^unst ilie accused 
and having been sati hed that a ptima facte case has been made out he 
has jurisdiction to try and dispose of tlv case himself — 5 P L J 4- 

{ 0 Tlic Magistrate who is directed 10 nial e further inquiry is not 
competent 10 question ih« propriety of the order rtirceiing the inquiry but 
IS bound to carry it out — »o Bom 131 

1184 Kotlce to accused —See the proviso n^wly added Mthougli 
no notice to the accused was necessary under the old section still it was 
h»ld in numerous cases that a Court did not eacrcise a proper discretion 
if before proceeding under this section he did not give (he accused an 
opportunity bv service of a notice to show cause against an order direct 
utg further inquiry— 13 Cal 608 2 C \\ h to6 3 C U N 249, 1901 
P R |2 1919 1 L K 17 I I ah 210 4 I «h L J 411 5 Bom L 

R *‘*7 iSoa J’ R I- h B R (189*1901) 100 0 Bom I R 479 

8 Bom L R O94 «9 Rom L R 908 4 F L 220 2 \\cir 

243 11 ( W S i“3 11 C N 3*6 40 Ml 416 Vmrao v £f»i^ at 
A L J 194 G<i»i/>4»/f 19 \ I J “• JasuanI 19 A L J 985, 15 A 

I J 627 f> All 367 u A L J 167 «8oo S \\ S 147 20 All 339 

9 All 32 1808 \ N 60 24 O C 142 Where a man has been dis 

charged after full inquirv by a competent Court a kevisional Court will 
c^etCise proper discretion in allowing him an oportumty of showing cause 
before ordering a furthir inquiry or before directing re opening of the case 
It IS I principli of British Criminal l«ivv that an order to a mans 
prijudice should not b» jmssod without due notice to him — 8 Bur L T 
133 This is now expressly Iiid down in] the proviso 

The opportunity to show cause may be given even after the accused 
Is arrested and brought before ihc Court— 12 C W' N 822 j2 Cal 1090 
J891 P R M '895 P R 1“ 

Uni] r till’ old lav the non sirvice of notice to show caust. was held 
to lie merely an irregularity — 6 Ml 367 and the omission could not be 
lield to invahjaie the ord r or action of the Court unless ihere was reason 
to think that the accused was pre jud ctd thereby — U B R (18971901) 
100 4 R I J 45® Under thi new |rovivo iht service of notice is 

imperative 

Notice is necessary only where lie lecused has been duckorceJ No 
notive would be necessary under this section where the complaint was 
Jiimtsscd under section 203 since the order under section 203 dismissing 
ihc complaint was not passed with a notice to the accused person or in 
his presence, and therefore woull probably be unknown to him — 15 CM 
C08. 20 Cal 437 3’ Cal 1090, 32 C I J 44 20 Ml 330 30 All M 
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2 Dorn L K sh6, 5 \ I J 74, Atigan v. /fnm I’lrbhait, 35 All 781 
( ijrnj \ I uip 47 \I1 7 2 27X1 J 451 / lup , % Linqal Ilmain 40 
Ml ijS l>ui vhtrL tin icusrd |Kr>on tv i» |»uimi an opportunity of Icing 
heart! before the conipHint \\ »8 tli$nii»Ned under sec 203, a furihcr inquiry 
ought not to bo directed without giving notivc to him As he was present 
from the very coninicntonient of the proceedings, it is proper that he 
should be given an opportunity of being he ird before in order is made 
Under this section— /ogesh Chandra v Ai/ an/a Uchart 27 C A 5^2 

XMien notn.c is issued under this section, the iccused is not legally 
bound to 'll 111 himself of the opportunity given to him to show cause, anJ 
he IS at liberty either to appear nnd show cause or to stay away— 189J 

I’ K IS 

1185 Recording reasons f—Bcfore mal mg on order under this 
Section 1 Sessions Judge or District Maj^istrite is bound to record h” 
ri ISOMS usd to still in whu risprci iht in d Judges conclusions ire un 
aatiafactorj— 5utiaii v Crovii 20 I’ I R api 36 Cr L J »393< 
l8jo \ X\ N 147 , 13 C W N 76 Tlie wide jurisdiction to set BSidi- 
>n order of discharge cannot be properly exercised without hiving and 
issigning solid and sufTreieni reasons for doing 50—15 Cal O08, 19^3 

\V N 638 The Magistrate should record his reasons for ordering further 
inquiry, because the High Court in the ibsencc of such reisons cannot 
c\ercise supervision over the Magistrates or Judge’s proceedings, and also 
bcciuse It is fair to the person igunsi whom the order is made that the 
reasons for directing such inquiry should be made explicit to him and that 
he should have notice of the grounds on vvhich the further inquiry hjs been 
directed— t B R (tyt;) 2nd Qr ib 32 Col logo XXhere the order 
of the Sessions Judge for further inquiry does not stite my proper grounds 
It IS tnblc to be sec isidc by the High Court— 8 C \\ N 436, 3 S L 

It IS not ordinarily desirable that i District Magistrate in ordering 
a further inquiry should male a detailed examination of the evidence and 
give elaborate reasons because that miglit prejudice the trial ifterwards, 
but It IS desinllr (hit he should give enough 10 the shipe of reasons to 
shov lint his order is proper— 32 C il 1090 In i Burnii case however 
where in an order for further inquiry the Sessions Judge «imp]y stated “I 
hive translated and considered the whole of the record, and the conclusion 
I have irnved at is that there should be j further inquiry ' it was held 
that It contained ample reisons for the order— 4 L B R 233 

1186 Intefference by High Court ’—An order of a Sessions 

Julge or a District Migistrate setting aside an order of discharge is liabl" 
to be reviewed by the High Court as 1 Court of Revision If m a"y 
CIS'' ih High Court wen to find th it the District Migistnte or Sessions 
Judge had set aside in order of discharge on insufficient grounds or dial 
while ihtri. re good t,rounds for setting it aside, the District ^Iagr* 
tr ti or Sissioiis Julge hid mide^m order inippropri iie to the facts of 
the CISC ill High Court would be icting properly in revising the order— 
IS Cal 608 XVhere the order of the Sessions Judge did not stitc any 
proper ground* for directing a further inquiry, it was, set aside bj- the 
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High Court in re\ision — 8 C W N 456 But where the Se«sions JuJge 
nfter goiug rarrfuUy Ihtotii^h the e iJcnte wns of opinion tint the finding 
of the irjing Migisinte was cither pcr%er<:e or in all prol ability wrong or 
manifestly at tanance with the evidence which he has recorded, and 
directed further inquiry held that the order of the Sessions Jvi igi. was not 
ill gal or improjier and the High Court would not interfere with the 
considereil opinion of the Sessions Julge — l\arhle\ \ Jaziitinlh ti O I 
J fill I O W N 3(ti 2fi Ir I J 9a9 

437 hen, on exnmininfj the record of nnv ca^e under 
Pow,r to ota„ tom. Section 43 , or othcnrisc, the Session, 
mitmetit District Mtgivtrate considers 

lint such ense is trnblt csclusitely by the Court of Session 
and ih It an accusttl person has been improperly discharged 
by the inferior Court, the Sessions Judge or District Magis. 
tnte tm\ ciu^e him to be irresled, ind mav thereupon, m- 
stead of directing i fresh inquirt, order him to be committed 
for trn! upon the matter of which he has been, in the opinion 
of the Sessions Judge or District Magisfrati improperlv 
discharged 

Protided as follows — 

(d) th It the accusctl has had an opportunity of showing 
ciuse to such Judge or Magistrate win the com 
mitment should not be made 
fh) th It if such Judge or \I igistrate thinks that the 
tMdcnce shows that some other offence has been 
committed bv the accused such Judge or Magis 
trate mas direct the inferior Court to inquire into 
such offence 

Thi» 13 the old »isri»oo 4tt» The old »ecrion 437 has now 
rroumhirfd as sit 43< lor mson of iIun transposition spf nr its under 

thi’ prpMOUs sPctioi 

1187 Application 0 ! section — TIip word-. or Olberwisr do not 

mom in any olbor way whitsop\pr but m my othpr \ ay |rovilpl by 
llie CoiJp — 10 I al 2l>8 the mson for PSPrciMig i!ip |x)wprs uni r 
ibis spflion mil t irisp upon oiatmaK lo I found on iIjp record and not 
upon PNlrm ous niatter — 1S90 \ \\ N 147 15 tal 60ft 

1188 Who can order ceminltineat — Th- Sp«„ons judge and the 

District MogisiraiP Iia^r co-ordinaic |owprs to order a commitment under 
tlii-i 3 ciion— 28 ( I 307 Ratanlal 8j“ \ Sessions Judge may tal e 

iction under this section though the District Magistrate has refu ed to 
cill for the record an I lo firm a con mittal of the case — 43 Mt) 3^0 

The District Magistral may act of hi» own motion quite indejicn lent 
of on order from ll>« Court of Session— S \\ R, 6| 
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The %vord * District Mngistnte ’ in tins section includes a District 
Magistnte spcciilly empowered under sec 30 of this Code — 1904 P L.R 
234 Also, ^ District Migisiratc enn, under tins section, revise an order 
of discharge passed by a subordinate Magistrate of the First Class invested 
with powers under sec 30 of the Code, in a case which is triable esclu 
sivciy by tJie Court of Sission — 12 \ I R 94 

The Joint Sessions Judge cannot exercise the powers of a Sessions 
Judge under this chapter and cannot order a committal to the session m 
a case discharged lij a Magistrate — In re Musa, 9 Horn 164 

Secs 436 and 437 do not apply to Presidency Mai^isirates a Presi 
denty Magistrate can hirnself revise the complaint aftrr he has discharged 
ilie accused without any order of the superior aiiihorit}— i C W N 40. 
28 Cal 652 

1189 “Exclusively triable by Court of Session”: To gt'* 

jurisdiction to the Sessions Judge or Distnct Magistrate, the accused niU>t 
have been charged with an offence triable exclusively by the Court of 
Session — 1904 P I R 234 1 Ml 413 7 C L R il>8 1897 P R 3 
Therefore a Sessions Judge cannot direct commitment or order fresh inquiry 
in a case where the atcused is disclnrgcd of an offence within the Magi* 
trate s jurisdiction — Ratanlal 41, 1882 A 'V b 103, so Cal 633, t A" 

413 4* Mad 561 IS M I J 373 3 n I R 63 

In a Burma cose, it has been heW that the term “ tri ible exclusively 
by the Court x>f Session means either a case where the District Magu* 
trate considers thil the facts constitute an offence which i» triable exclu 
sively by the Court of ^<sioi» or it might mean a case in whith the 
District Magistrate cons ders that the sentence v'hich the Magistrate cooW 

pass might not be sufTicient and therefore it was a case which should bo 

tried by a Court of Session — 9 L B R 208 But the Allahabad High 

Court holds that a case docs not come wuhm this section merely because 
the offente could not in the opinion of the District Magistrate be adequately 
punished by a Magistrate — 1008 \ \V 'f i8g siimilarly the Madras High 
Court holds that the words ire to be construed stnctlj and that it is not 
competent to the Sessions Judge to dir ct a commitment under this section 
if the offence is not cxclusiejvy triable by the Court of Session — 4* 

561 This 11 also the view of the other High Courts See Ratanlal 42 
20 Cal 633 

Where the accused was charged with two offences, under sections 4''7' 
(triable extlusively by the Court of Session) and 408 I P C (not so triable) 
tfi' B.VAa'r rfre- p«vr«p«rf tnSawar ww Abe .'wVVfr ow w7\^ Ab° vw'.br/’ wns 
merely secondary^ and the subordmate Magistrate refused to commit the 
accused to the Sessions and discharged him, held that the District Mag'* 
trate was competent under this section to dirclt the commitment of the 
accused even though the primary offence was not triable exclusively by ih® 
Court of Session because the two offences were intimately connected an! 
formed part of the same transaction — 16 Bom L R 80 So alsoj where 
an accused person appears to have committed culpable homicide, hi' C®'' 
viction by a Magistrate of a minor offence does not prevent hi» trial for 
murder, etc The Sessions Judge, if he thinks there is a frtina facie cas^t 
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nnv cnll on tlie ‘xx'usM 10 shrti close »h\ i conimitm**nt should not 
onlfffsi ond (Tn\ therpafier order Ins commitment under this section if 
salisfietl that there js sufTicient Close for <t — Rotinhl 337 

1190 “Improperly discharged” J—' Sessions Judge tmy direct 
t commitment men tthere the District Magistrate himself dischirges the 
accused — 7 MI R^3 

The mere fart thtt •» Migi,trnte has lischnrgt 1 the iccuscd in a case 
trial le esclusiieti be the Court of Session wichout committing him to the 
Sessions, IS not a ^.Tound of mleTferense under this section — t Wtir 260 
The Di trict Mi>,i'tr3ie or Sessions Judg bef< re ordering the committal 
cf the accused to the Sessions Court most come to 1 finding nith refer 
ence to the etidtnce that the accus'd has hetn imftroperly disclnrged — 
1 P I J <ir The mere fact that the charge is in the opinion of the 
District Magistrate of such an important character that it sliould be con 
sidered bv a Court of Session is not a siiflcient reason for interfering with 
the order of discharge— -i P L J 97 

It IS the dula of the Sessions Judge m considering whether the accused 
person has been improper!) discharged «o consider all the grounds upon 
which such order of discharge has been passed mclu ling a consideration of 
the etidrnce which his not been belieted or h'll to be sufficient to cstab 
lish a prima /one eare Tium only can Iw pass an order for the commit 
ment of the accused <>r for further inquiry— 7 < ^^ N 77 TI10 Scss ons 
Judge has to consider whether it was open to the Magistrate to come to 
the conclusion to which h' did come on the materials before him That 
a different view could be taken on ihe evidence would not juslifj the 
Sessions Judge m ordering coinmiimeni he nust come to the conclusion 
that the finding of the Magistrate is pot only wrong but perterse— 
/f<(l>!iaii;dii i ^ ip (>PIT$o 26 f f L J \ 1 R 1925 Pat 

SOI 

The Sessions Judj, can direct th con mittal of an reused person im 
properly discharged by the sub Nfagislrate though no etpreji order of dis 
iharge lias been recorded by that Magistrate — 10 L W 5*1 

The section applies where the acuseel person has been diiclinrged and 
not where he has been acquitted — 20 Cat 633 23 Mad 225 where the 
Magistrate has in fact discharged the oteused though he has used the 
expression acquitted and released the Sessions Judge is competent to 
order a committal under this section — 8 '' R 41 Wltere on a corn 
plaint in respiNC ol a sessions licence th» Magisirsne Iimling that no 
sessions offence had been commuted triCtl the accused of a non sessions 
offence and acquitted him it was held that this section did not apply 
rven the acquittal of the accused m respect of the minor offence could 
not he construed to amount to a discharge in respect of the grate offence 
an 1 no order under this steiion couM be passed by the Sessions Judge— 
20 Cal 633 Hut in 24 'lad 136 ih s Case was dissented from, and the 
acquittal of the accu^e<l m respect of the m nor offence was held to be 
m substance a discharge ©f the atcused m respect of the grave offence, 
and the Session* Judge was therefore heM justified in having made an 
order for further inquiry in respect of the grave offence and for committal 
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10 thp Se<!sions In tlio more recent cise oT S2 C W' N 117 upon sirrnhi 
fnets the Ju Ij^cs worn (iiMiletl in opinion, Teunon J hoUmg the same 
Mew ns in the Madras ense cited nlime, nnd Richard>on J upholding the 
Mew of 20 Cal O33 

This section applies not only where the accused has been expressly 
discharged, but also where he has been iMi^IWIy diJcJinrgcJ Thus, where 
on a Complaint for m offence under sec 302 I P C the Magistrate dn 
believing the evidence did not fr-wne tny charge under sec 302 or 304 1 
P C but framed only charges under secs 147, 323, 325 held that iVic 
action of the Magistrate amounted to an implied order of discharge m 
regard to sees 302 an I 304 1 P C , and an order directing committal m 
regard to sec 304 can be made by the Sessions Judge — 43 'fad 330 Rut 
the Oudh Court holds that the word * discharge ‘ means ohsolule discharge 
and not a partial discharge Therefore where the police chalan mentioned 
offences under secs 14" and 304 I P C , but the Magistrate after hearing 
the evidence for the prosecution framed a charge under sec* i 47 ’ftl 
the accused could not he said to bate been distharged, and the Sessions 
Judge was not authorised i© order commitment for an offence under 
304 1 P C — ffilodoi' V fk F 3 O W N 201 27 Cr I J 4*7 

\ I R 1026 Oudh 104 

By OH inferior Court — For the meaning of ' inferior ', s« Vote it"* 
under sec 43s 

A Subordinate Magistrate of the First Claa^ invested with poweri 
under sec 30 is inferior 10 the District Magistrate, and the latter can 
revise an improper order of discharge passed by the former in a case trnM® 
exclusively by the Court of Session — 12 N I R 114 

1191 Order ior commitinent*— Under this section the Sessions Judg' 
can himself commit the accused The words * order him to be committed 
do not mean more than pass an order for hi> tommittal ’ and the intei’ 
vention of a Magistrate for making ihe commitment is not necessary—*® 
Bom 310 Tliere is nothing m this section to shew that when a District 
Magistrate or Sessions Judge dirctis n discharged person to be committed 
for trial, the commitment must be masle by the discharging Magistrate— 
Ibid But of course U is not wrong to call upon the discharging Mag'* 
trate to make the commitment — 0 Bom 100 28 Cal 397 

This section enable* the Sessions Judge or District Magistrate to com 
mn ihe accused person for Inal only for the offence with which he ws* 
substantially charged in the complaint — 19 \\ R 30 UTien the aecuse<l 
has been discharged by th"* subordinate Magistrate of one offence, the Se® 
sions Judge is not competent to direct the accused to be committed for tr'3* 
for another offence — 2 Meir 549 Thus, where the police charge-sheet 
on which the subordinate Magistrate took cognisance of a case charged 
the accused with a minor offence and Ihe graie offence of rape was not 
mentioned m it nor did the prosecution press for the framing by il'C 
Magistrate of a charge »n respect of that offence and the Xfag stram 
framed a charge only of the minor offence, it was held that the Di trie* 
Magistrate had no jurisdiction to direct the subordinate Magistrate to 
commit ihe accused to the Sessions for Ihe higher offence — 4« ^f'‘d 9'^ 



see ^37 J 


TTIE CODE OF CI{IMIV\L PROCEDURE 


1057 


If on the etidence it appears that some other offence has been committed 
by the accused, the proper cour* ]s to order an inquiry under proviso (b) 

Under this section, the SessiMts Court has no pouer to commit uhen 
there is no legal eMdcnce against the accused — 24 \V R 70. 

A Sessions Judge, «hile directing a Magistrate under this section to 
make a commitment, has no poner to direct the Magistrate to take the 
accused’s defence or ask the accused to make i defence— 4 N \V P H 
C R so 

In ordering commitment, the Sessions Judge or District Magistrate 
should specify the offence for uhich the accused iv to be committed for 
trial— 21 \V R 41 

1192 Further inquiry, whether can be ordered*— \ District 

^tagIftrate proceeding under this section is not restricted to ordering com 
mitment of the accused siho maj ha\e been discharged by 1 subordinate 
Magistrate h^ can also direct a furlhfr iiqutry prior to making an order 
for commitment— 18 Cal 75 

Mhere after the discharge of an accused person, fresh evidence comes 
to light, the District Magistrate should not direct a subordinate Magistrate 
to Commit the accused for it will amount to a committal for trial on the 
evidence of wiineoes whom ihe accu'>ed Iik not had an opportunity of cross« 
examining Th» proper course for the District Magistrate is to direct a 
fresh inquiry — 2 Weir SS** 

II ben rominitment thould be ordered imJ nor further in^uirs —Where 
in a case inablo exclusively by ihe Court of Season the inferior Court haa 
considered the whole of the proseruiion evidence and there is no defect 
of procedure, and (he Magistrate discharges the iccused because in ht< 
opinion the evidence is insufficient or incredible then if the Distric Magis, 
trace comes to a different conclusion upon ih* evidence his prop'r Course 
IS to make an order of commitment and not to direct further inquiry— 
j2 N UR 94 Where m a case triable exclusively by the Sessions Court 
the Sessions Judge or District Magistrate is satisfied that on the evidence 
taken there is a clear case for committal and there is no reason for 
desiring a further consideration by the Magistrate it would ordinarily be 
his duty to commit under this section without ordering a further inqu ry— 
1$ Cal 608 

1193 Proviso (a) —Notice to accused’— It is an essential condi 

tion precedent to an order under this section that the accused should have 
an opportunity of showing cause against his commitment An order made 
without issuing such notice is bad in law and not maintainable — 1S88 A 
W N 236, I C L R 93 24 tv R 70 6 M L ] 372 15 M L 
J 373 Where some of the accused were not made parties to the revision 
petition to the District Magistrate against the order of discharge, and no 
fvotice had been ordered to be served upon them, and they had no oppor- 
tunity^of showing cause against the order of commitment made by the 
District Magistrate, field that the order of commitment made by the District 
Magistrate was clearly wrong and mvist be set aside so far as these accused 
were concerned— In re Mania, 48 Mad 874 49 M L J 155 26 Cr L. J 
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*Sr*’ U'bfir, hoTVfxfr, a ni»tn« Migoime ordered ihe subordinate Magu 
\rA\e to nt'tUc t Wunirviittl to the Court o{ Sessvon, xwthout gtetng ^^e 
•icrus-d nny notice, hut the committing Magistrate Issued a notice before 
doing so, the defect was cured bj «ec 537 — Ratanlal 899 \l-o, where no 

objection was t-iken to the want of notice and the omission has not <«o 
stoned a failure of justice, the High Court «vil! not interfere — 7 Cal 

The c^portunita «o shew tau^e meivioned in this proMSO does net mean 
o'lT opportunitj hut that the accused must hate a i^ectal opportunity 
Where the Sessions Judge who was trying a ca«e of faUe evidence suddenly 
asked a witness m the course of hi» examination to explain wJiv he should 
not be ogam committed for a trial for murder in resp«t of an act for 
which he had been preaioudv discharged, tnd on answers given by the 
witness to the aboae question, ordered his commitment for trial for murder, 
hrU that the order was itl^al since the omised had not been properlv 
called upon to shew vau^e— Ratanlal jSS 

If a notice is gnvn 10 the accused under this proviso, he is not unuer 
any obligation to apjvear and shew cau>e He may or mav not avail him 
self of the opportunifv as be chooses — 1803 P R 15 

UM Inletletence by Higb Court:— Lnder «c ^39* »!’« 

Court has jxiwer to revise an order of comnninieni pa«-«ed under this «cc- 
tion bv the Sessions Judge or DiMrKt Magisiratr — u C. It N •>“ 
the exeKiv* of the powers tt revi'w^n the High Court can, on the merit* of 
the base, cancel ais order t>f comniitnient pa'*et1 b' the Sc'-sions Ji»dg‘ 
under ihi* vclioo is for instance when the order *emng aside a di*ch3f>.r 
ml directing vximmiinient i* ma I «ai m*ufl)Cieni or unftli»abl» eiKhnee 
—7 C W N 3^7 or where there n no prima facte ca<e for commiunent 
— SJieohu* V Ltnfi 0 C \\ N 8*0 

The onler of a ^osai^ns Judge or District 'lagistrate under this sceiio® 
directing rommitment can be quashed bv the High Court in the exerci^ 
of Its revisional jxiwers under <cc ^39 and not under Sec. 315—37 Mad 
Sec ixj refers ocitv to a commrtroem actually taade, and not to an order 
directing commitment contemplated by section 437 Therefore the High Court, 
in Considetang the order of a Scesiom Judge or District Magistrate passed 
under section 437, may ton«i<ler the facts as well as the questwn 0/ I^rtr 
involved and is not limited 10 poults of law only as under sec 315—1° 
Mad JJ4, Eash Behart y Emf , i* C X\ h liy.Tin /lowti v Emf , * 
r L. T 13,3, Vuwshi ManJcf t Koru. 6 P L. T 146 35 Cr. L. ] 

^cn •tioofjci Vt-iga Cewaa -posaests <nt -powers to ttftfet -oriw 
coaamitnaent, 5t should exercise those pow ers most sparingly, and onlv where 
It IS manifest that the Sessions Judge's order is improper, eg, where there 
IS no evidence to prove the offence charged— 30 Mad 334, /" re Van a 
Miiniffcj, 4S Mad. 874 49 M L.J 135 ft IS evident from this section 
that the fullest and widest di»crettOB has be e n given to Distrtcl 'lagistrates 
and Sessions Judges, and when an order of commitment has been, dole 
made, the High Court should be oiost uawillmg to interfere except upo" 
strong grounds and under exccpuonal cifcumstances— s6 All , >3 ^ 

J tti 
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438 (i) The Scs'«»ons Judge or District Migistrate 

Repot to Hgh thinks fit, on eKamining under 

Co I t section 435 or otherwise the record of 

an\ proceeding report for the orders of the High Court the 
result of such es'inumtion and, when such report contains 
a recommendation that a stntence be reversed or altered, maj 
order that the execution of such sentence be suspended and, 
if the iccused 1- m confinement, that be be released on bail 
or on his own bond 

(■) An \dditinn il Sessions Judge shall have and may 
esercisc all the po\ trs of i Sessions Judge under this Chapter 
in respect of an> case which may be transferred to him b) 
or wider an\ penernl or special order of the Sessions Judge 

Change —The tUlicised words have been added by section 118 of 
the Criminal Procedure Code Amendment Act XVIII of 1923 ‘ In order 
to provide for the absence of a Sessions Judge, we think it is necessary 
to empower him to make a general order authorising the Additional Sessionk 
Judge to exercise all Vws powers We have provided for It specifically by 
this amendment —Report of the Select Comminre of 1916 

1195 Who can report —The ©niy Courts which can make a refer 
enee to the High Courc are the Court of Sess on and District Magistrate 
An Additional Sessions Judg- has jurisdiction to exercise the powers of a 
Sessions Judge only m respect of tases transferred to him by the Sessions 
Judge — 1903 A W N 28 In the ibsence of such transfer an Add tionaJ 
Sessions Judge has not the powers of a Sessions Judge under this section 

I L C R 119 A Joint Magistrate cannot exercise the powers of the 

District Magistrate— 14 W R 25 

// he thinks fit —These words indicate that the District Magis 
trate or the Sessions Judge is not bouni to refer everv case in which he 
may detect an error — 20 W R 40 

1196 When reference may be made —a District Mag strate 
should refer all cases in whiob be considers the order of the Subordinvie 
Court as illegal — 2 AAeir 564 Wien a Sessions Judge cons ders that the 
judgment or order is corftrary to law or that the punishment is severe he 
may report the proceed ngs to the High Court — ao W R 60 Empress 
V A-hubi 1881 AWN 12 \Ahere a District Mag strile is of opinion 
that a subordinate Mag strate has no junsd ction 01 try a particular ease 
the District Magistrate has no power to quash the proceedings of the 
Sub Magistrate but must report the case for proper orders to the High 
Court — 23 Mad 540 So also if a Sessions Judge is of opinion that an 
order of a District Magistrate directmg a further inquiry under sec 436 
IS wrong a reference to the High Court may be made under th s section 
—22 Cal 573 A Sessions Judge cannot upon examining the monthly 
ctiminal return of a Magutrate order (vtrther inquiry under sec 436 into ^ 
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ihe case of a person who has been conwttd If he thinks any further 
inquiry necessary he should refer the case to the High Court under this 
section — Ratanlal 407 

1197 When leleience eaimot be made t— (t) This section 
allows a reference only when the Court of Session is of opinion that the 
judgment or order is corttrary to law, or that the punishment is too severe 
or madequate but not on the ground of the insufficiency or incredibility 
of Ihe evidence— i88r AWN 12 , 17 C P L R 36, 18 W R 7 

(a) A necessity for altering a conviction from one section to another 
for a cognate offence, when the accused has not been prejudiced by any 
such error Is not a sufficient ground for a reference to the High Court 
under this section— 9 Col 847 

(3) When a District Magistrate or Sessions Judge has himself the 
power to make the order which he proposes in his letter of reference, i 
reference under this section is unneteseary — 28 Cal 102 Thus a case 
which regularly comes to the Sessions Judg^ on the appeal of a prisoner, 
cannot be referred to the High Court under this section but must be dis 
posed of by the Sessions Judge— 9 U R 5 n W R 24 1914 P W R 
7 13 A L J 477 ij Cr L J 472 (Mad) 2 Weir 563 WTiere the 
accused was charged with theft and discharged by the first chss Mag's 
trate and the District Magistrate referred the case to the High Court 
It was held that the High Court need not interfere m a case of a mere 
d "fcharge the District Magistrate being competent to fake steps himself 
should he deen it necessary— Ratanlal 290 

(4) Where an appeal is preferred to the Sessions Judge, he cannot 

without disposing ol the appeal under sec 423 make a reference to the 
High Court under this section — 1884 AWN 130 1 

(5) A reference can be made if the District Magistrate is of, opinion 
that there is a case for revision, upon examining the record of the Sub- 
Magistrate s proceeding and not merely on the representation of the com 
plainant against the Subordinate Magistrates decision — Ratanlal 340 nor 
a reference can be made merely on the report of a Jail Daroga — 1891 A 
W N 80 

Reference i« cases of acquttial — In the case of ani acquittal by a 
Subordinate Magistrate If the Government does not appeal the proper 
course for the District Magistrate, if he is dissatisfied with an order of 
acquittal, would be to move the Local Government for exercising Its powers 
under sec 417 and not to make a reference to the High Court under this 
section — 1902 A W N 89 GangaStngkv Ramean 26 Cr L J 337 
The High Court Will not ordinarily entertain n reference from the District 
Magistrate in such cases— Jn re Sheikh Ammuddtn, 24 All 346, 2S All 
128 1907 P W R 13 , Crovin v Achhar Singh 5 I,!ah :6 (19) *5 
^ J 93* • 44 Dal 703, 15 Mad 36, 19 W R 55, 1910 M W N S*7 
ti A L J =55 . 35 M L J 665 , 38 Mad 2028 

Reference in Pohee Proceedings — ^This section does not emjjower a 
District Magistrate to refer to the High Court the proceedings of a Superm 
lendent of Police a? the Inter m not a Court subordinate to the Mig 
—Ratanlal 133 

y/ V 
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1198 Power to refer proceedings 0 ! Superior Court:— ihc 

povefS of the Sessions Judge or DutnU Magistrate under this section 
arc limited by sec 435* t'hich speaks of proceedings of an inferior Criminal 
Court (as to whidi see notes under sec 435 ) , and therefore the 
District Magistrate has no power to question the propriety of an order 
of the superior Court ( Sessions Judge’s Court ) and to refer the mattei 
to the High Court— £rn^ v Jamnabai, 2S All gi, 4! Bom 47, Crown 
% Ilrniai 5 Lih II (14) 25 Cr L J 9*8 £ni^ v Lobo 18 Bom I 

R 796 , 6 C L. R 245 , Q E u Jabandi *3 Ci1 249 , Q E v haraindt. 
23 Cal 250, 18 Cal 1S6, 23 O C 392, 2 N L R 149. 36 All 378, 
46 Ml 851 (8 j5), 10 AH 146, Emp v i'd'iil Ead 24 Cr L J 573 (Lnli) . 
bmp 1 Aosiim 17 S L R 268 26 Cr L J 177 The Magistnte’s 
IKiwer of making a reference is restricted to the records and proceedings 
of a Court subordinate to him, and so a Magistnte cannot ask a Sessions 
Judg" to report a case to the High Court in which he thinks that the 
<A.-quiCtal on appeal by the Sessions Judge was wrong — 1882 AWN 
135 It IS never intended that a Subordinate Court should have the power 
of questioning the propriety of an order passed by an Appellate Court, for 
revision, simply on the ground that it considers that the original sentence 
was 0 proper sentence and should not have been reduced — 8 Cal 875 Jf 
the District Magistrate thmks that there has been a miscarriage of justice 
in an appeal heard by the Sessions Judge, or if he is dissatisfied with 
a sentence passed by the Session Judge, he should not report the case to the 
High Court for orders ur\<l<rt See 438 but should comcautwcoto Vihh th“ 
Public Prosecutor and invite his attention to >t^l All 362, 4& All 851 
(855), 1 S L R 40, i8 Cal 186, 6 Bom L R 1099 24 Cr L J 573 
(Lah)) Ratanlal 601, Ratanlal 623, imp v Katjiiii 17 S L R 268 
j'j <r I J 177 

1199 Power to refer question of law.— This section empowers 
the Stssioii". Judj," and District Magistrate on cximiiung the record of 
any proceeding under sec 435, 10 report to the High Court for order l/i« 
result of such e*<initnation winch means that the Sessions Ju Ige or District 
Magistrate is to report the incorrectness or illegality of the sentence or 
order and not that he should refer abstract poiiilr of law to the High 
Court— 5 O C 316 There is no provision of law whilh enables a Judge 
to stop i trial alreidy commenced and to refer to the High Court iny 
questions of law arising on the merits in the case — Ratanlal 214 Where 
a Sessions Judge, after having asked the pinions of the assessors m a case 
tried before him, made a reference to the High Court on a question whether 
he h ‘d jurisdiction or not the High Court held that the Sessions Judge 
ought to have disposed of the question himself and that this section w-is 
never intended to be used for the purpose of sending questions to the High 
Court for opinion — a All 771, see also O S C 71 The reference by 
the Sessions Judge m the Doinbajr and Allahabad eases cited above was 
contrary to law for mother n-ison viz, that it was not made in respect of 
any proceeding of a Subordinate Court but in respect of a proceeding of 
of Ills own Court 

Mhcre tin. S'ssions Judge or DistrKt Magistrmc docs not really 
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from the actual decision arrived at by the trial Court, a reference to the 
High Court merely with the object of obtaining a ruling on a question of 
law ought not to be made — Emp v Madho Singh, 47 All 409 23 A L 
J 189 26 Cr L J 86s 

Power to take evidence —Neither section 435 nor this section enables 
the District Magistrate or Sessions Judge to take further evidence with a 
view to reporting the case — ^3 Botn L R G77 , S2 A L } 461 

1200 Contents of the reference —(> 1 . A Sessions Judge before 
he refers the case to the High Court Is bound to call upon the inferior 
Court for an explanation of ihe order passed and should submit such ex 
planalion to the High Court logciher with the record — 8 Cat 644 

(2) The reasons for the reference should accompany the record— 1S91 
\ \\ N 80 

(3) The order of reference sliould scl forth the points on whith orders 
are required — O S C 64 

(4) The reference should contain a reconimendation that the sentence 
be revised or altered — 2“ AH 25 and the District Magistrate should al 0 
give a brief abstract of the case and the grounds upon which he recom 
mend* that the order or sentence he considers to be incorrect should be 
set aside by the High Court — 9 Cr I J 502 (Mad) 

But the report should not contain any representation of the complatf 
enl protesting against the Subord natc Mig straic s dtcision— Ratanlal 34 ° 


1201 High Court's power m dealing with reference —Were 

a District Magistrate referred a case tried by a Subord nate Magistrate an® 
recommended the setting aside of the order of the Sub Magistrate, being of 
opinion tl at the Sub Magistrate in conducting the trial did not honestly 
and impinidlly apply h s mind 10 «he actual evidence before him and took 
a grossly biassed and distorted view of the case it was held that it would 
not be right for the High Court to take the expression of opinion of the 
District Magistrate and to rely upon that opinion without satisfying itself 
upon the evidence and upon the corfduci of the proceedings generally that 
the District Magistrates opinion was right that is, the High Court wouU 
have to investigate the whole of the facts before it would come to the 
conclusion whether it ought to interfere in revision — ^44 Cal 703 Where 
the trial Court has fully considereil the evidence and discharged the accused 
the High Court will not interfere, on a reference by the Distnct hfa^>* 
tr-te, unless it is shown that the order of the Inal Court was either pervers 
wt wwtea&Mvtbte — v Jagdasnbft \\ O I, J , 334 \ O W N * 4 S 
25 Cr L J 1026 

439 (1) In the case of anj proceeding the record of 

which has been called for by itself or 

oK,. reported for orders, or 

Of revision • . 

which otherwise comes to its koow- 
ledge, the High Court may, in its discretion, exercise any of 
the powers conferred on a Court of Appeal by sections* * 4 * 1 ' 
426, 427, and 428 or on a Court by section 338, and may 



bEC 439 J THE CODE Ol CRIMINAL PROCEDURE. It)63 

tnliance tlic sentence, am! when the Judges composing the 
Court of RcMsion arc equally diMded in opinion, the erse 
shall be disposed of m manner provided by section 429. 

{2) No order under this section shall be made to the pre- 
judice of the accused unless he has had an opportunity of 
being heard either personally or by pleader in his own defence 

(3) Where the sentence dealt with under this section has 
been passed by a Magistrate acting otherwise than under sec- 
tion 3j, the Court shall not indict a greater punishment for 
the offence which, in the opinion of such Court, the accused 
has committed, than might ha\e been inflicted for such offence 
by A Presidency Magistrate or Magistrate of the first class. 

(4) Nothing in this section applies to an entry made under 
section 273, or shall be deemed to authorize a High Court 
to convert a finding of acquittal into one of conviction 

(5) W here under this Co<lc an appeal lies and no ippcal 
i» brought, no proceedings by way of revision shall be enter- 
tained at the instance of the party who could have appealed 

(6) \ot iitUstandtiig atiylliins contaimil in tins section, 
uny cun icted person lo a/iom on opportunity has been gnen 
under sub section (2) of sbottng conic why hii icideiice should 
not be enhanced shall, m showing cause be enfifled also to 
sliojL cause against his coiniclion 

Change —I In* »ectiui> hj» b tn aimn kd by «(. nj of ihc Ci* 

1’ C Amendment Act, Will ol 1913 In subsection (1) the figure '19$" 
hail been omiued ihis i» con»ee|U«niiJ| tu the amend nent made m sec 

Sub scetiun (b) h » been newly addeel for reasons see post 

1202 Scope Ol section — Tlie senes of seclion* ^35 439 must be 
read together Of these sevtion 435 i» the principal section dealing with 
ihe grounds upon «hich revisiooal jurisdiction may ordinarily be exercised 
— IS Cal hoS Sees 43S 438 prescribe the method by which the records 
of any Criminal case come to the High Court and the power of the High 
Court to deal with the record is in Sec 439 Secs 433-438 provide the 
m'chinery and set 439 gives ihe power to dispose of the record — 36 Mad 
*75 The words the record of which has been called for by itself refer 
to sec 435. and the nords which has been reported for orders ' refer to 
see 438 

Section 4 j 0 must be rt'vd along » ith an! subj'-ct lo section 435 if a 
case IS outsiJ the scojc of s^tion 43* s«.lioii 43 j c innot ipplj to it 
4 Cal 438 ' 
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'Any proceeding' — Under the old Code of jSjj, the words used in 
this section were 'judicial proceeding ntstead of the wor'ds ‘any proceed ng 1 
and the High Court could call for and revise the record of a judicial pro- 
ceeding only.rbut under the 0»de of 1882 (is well os under the present 
Code) the High Court uan ciH for and 01010100 thc-record of 'any pro- 
ceeding' e g , an order by a Magistrate under sec 517 below— s Weir 538 
High Court should not be tno ed in the jirst tiislaiice —See hole 1168 
under section 435, under heading **Tp whom application should be made " 
1203 Grounds of Interference:— The controlling power of 

revision of the High Court in criminil cises is an eitrnordinary power 
and It must be exercised wiih due regard to the circumstances of each 
particular case, anxious attention being giicn to the said circumstances 
which vary greatly This discretion ought not to be crystallized, as it 
would become in course of time, by one Judge attempting to prescrik 
definite rules with a view to bind other Judges in the exercise of the ds 
erelion which the Legislature has commuted lo ihem This discretion 
like all other judicial discretions ought is fir is pricticable, to be left 
untrammelled and free, so is to be fairly exercised according to the 
exigencies of each case— a8 Dorn 533 No hard ind fast limitation should 
be placed on the exercise of the powers of supinntcndencc of ihe High 
Court over the proceedings of inferior Courts Tlierc i» no species of m 
justice which the High Court would be powerless to correct, where its 
interference is called for— 14 M L T joo is C \\ N 678 nte cifcuhi 
stances which will justify the interference of High Court hive not beei 
and Cannot be laid down with precision While ihe Judges have repeatedly 
held that only when exceptional grounds exist ihe High Court ought to 
interfere the decided cases shew th,<t ivo bird ind fiit rule can be laiJ 
down but that when m th« interests ©f juviitc the High Court s intenen 
lion becomes necessary it ought not to be refused— RuD'Bi'athan v 

Subrahrnanya 47 Mad 722 (yZSl 

(1) Sections 435 and 439 gnt ihc High Court jiowir to control the 
propriety as well as the legality of a finding sentence or order of a"/ 
Inferior Criminal Court That necessarily imports a power to regulit* 
or revise the proceedings leading up to my such finding sentence or order 
If therefore a sentence has been passed or confirmed by a Court whi h 
could not legally try or should not projierly have tried the case the High 
Court has a discretion to interfere — 9 N L R 81 
• (a) \VTien an illegal order is passed ind iction liken by 1 'f 
which Involves matters coming within the purview of liw md justice i'’'^ 
within the scope of luthonty of tlie Court, such authority cannot be ousted 
by the mere ipst dix^t of Ihe Magistrate that he v\is not acting is a Jod chi 
officer but m his executive Capacity, and the High Court can interfere h 
revision — 1908 P R 4 

(3) The High Court can interfere in revision on the ground of ml» 
reading of documentary evidence and fundamental error* in principle which 
Vitiate the conduct and disposal of the case — Bmp v Eal Gangadhar filob 
»8 Bom 479 

(4) The High Court will interfere with on order of n Magistr^^® 
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passed nrithout jurisdiction under a certain Act, eien though that Att pro* 
«d« that the conticiion under it sliill not be open to appeal or revision— 
3 S L. R 30 Thus, although sec 15 of the Extradition Act ousts the 
jurisdiction of the High Court to inquire into the propriety of a tiarrant 
issu*^ under Chapter III of that Act }et uhere the order nas made clearly 
nithout jurisdiction, it is open to revision by the High Court nt the ins 
tance of the part> whose liberty is aflfected by it — 14 Cr L J 673 (Cal), 
7 Bom L R 463 

(5) The High Court can evercise its power of revision even after ill" 
expiry of the sentence, and though it is not possible to interfere with ill" 
sentence because it has ctpired, th" law does not prevent the High Court 
from interfering willi the conviction— 7 \I1 13, 

(6) rhe High Court has the power and the right 10 call for the recorl 
of a case and make such order thertoii is it deems just ejeit though the 
applicailt IS dead— a Bom 564 [Coniri — itl<4J P R 6, where it is held 
that an application for revision abates on the death of the applicant]. 
Sec 431 (as amended in 1898) allows an >ppeal from i sentence of fine 
after the death of the, appellant , and similarly the High Court can exercise 
Its power of revision, even after the death of ihe applicant, m a case where 
compensation has been awarded under ^iion 450 such compcnsxtion being 
in the nature of a fine — 1908 P R 34 see slso 1919 P R 8 (cited under 
see 431) 

(7) Th" High Court has amjli jower 10 iiU'Tftrt, should it sec ft 

lo do so, in any case in' which the Magistral has either refused to exercise 
i discretion vested m him by the law or li<> eserciscd that discretion tii 
un improper manner or on improper grounds — 19 C il * Cal ito So 
also, where the Magistrate acted in his clnracier as \Iagisir'itv believing 
he had power to do so>fwherea$ in fact he hid no such power, his act is 
habl" to be set isidt in revision ujon ih iihvition of iht p ri> iggriev 
vd— 1806 V R 31 1870 r K 4 

(8) Ihe High Court tin in wvixuii rtwese ihc proitedi igv of 1 
Magistntt on the ground of disqualificition of th Migistrite m a pnrti 
cular cast, owing lo personal or p"Cunnry interest or bias— 1884 P R 40 

(g) The High Court can inierfirc in revision where the procedure 
followed by the Magistrate has bein improper and faulty e g where tl c 
Magistrate based his decision nut upon the evidence recorded but on ur. 
recorded evidence taken verbally subsequently on spot— 34 W R 14, 

Of where the Magistrate negligently omitted lo record the evidence of pre- 
vious conviction and convicted and sentenced the accused— 1874 P R 13 , 
1879 P R 28, or where the inquiry in the Lower Court has been faulty— 
12 Bom 377 

^10) Ihc High Court wilt interfere in revision when there is a material 
error in the proceedings, which meins not an error m decision upon the 

facts, but some error cr» fata or frotedure which affects the decision 20 

W R 41 Thus, where there is 1 substantial doubt as to the guilt of the 
accused, it is a material error not to give the accused the benefit of , 
doubt, and the High Court can interfere ind acquit the accuse 
W R 27. « 9 «S P W R 341 »®7S r R 6 \\here the Court has 
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a wrong view of the fdCts through an trror of where it places 

the fjurJen of proof on the tetused, contrary to the principles laid do'm in 
sec loi of the Evidence Act, the High Court tviR interfere — RatanlaJ 
UTtere the evidence for the prosecution was weak and biased and it wa' 
possible that the nccused did the act complained of (theft) under a 
belief tint hr had the right to the property, it was an error of law of 

^^aglst^ate not to have acquitted him ind lO revision the Chief Court vei 

aside the conviction — 1916 P \\ R *7 18 Cr I J 732 (Cal) An im 

proper summing up by the Sessions Judge in which the Judge omitted to 
charge the jury is to the degree of Credit to he given to a particular 
Witness IS all error in li« which is 1 good ground for revision— 5 R 

So ft IS 1 miteri il error 10 convict 1 (icrson of being in possession of 

stolen property m the absence of evidence showing dishonest possession on 

(he part of the accused especially where the theft is not recent — (^75 ^ 
R ij Omission to take 1 very mitcrnl evidence offered by the afcwed 
ts a material error which preiudices the nxused, and the High Court can 
mterfere—a^ W R 60 Laxity and indifference on the part of the 
Sessions Judge in weighing and sifting the cvidoncc is t material error 
which calls for revision— a \ll 336 A dcftciive investigation by tne 

Afagistrate u a mater»'»l error which juvtifcs Inltrfcrcnee of the llgb 
Court in revision— 2 Weir s“o 

(u) Hie High Court will iiittrfirc vvlicrt the order of the Lower 
Court vvib pisstd without recording sulTKKni evidence Where the evi 
dtnco on rtcorU was lOsuOicieiit to support a coiviction the High Ceurt 
111 revision set aside m order of the Sessions Judge siimmarilj rejecting 
ihe appeal md remandird ihe ca»c for rehearing on the merits— to f' ‘ 

N 446 IIk High Court mil also imerfere vvhert the lower Court ha* 
faikd to consider importait evidence irul has leceptcsl cirtein other e'l 
deuce without any uruirai emniinaiion 23 t U A 488 

(12) The High Court can interfere with m order m 1 crim n t cjsc 
On the ground ihit lOfi fences unfivounble to the iccusci ind not warrant 
ed by the evid'’nce had been dnvvn to tin. prejudice of the iccused — iS Cf 
L J 116 (Bur) 

1204 How powers oI HigJi Court can be invoked 

Court will interfere either by calling for ihe record under set 435 ®'’ 
the case has been reported to it for order* under sec 438, or when the 
case 'otherwise comes to sts 1 nowtedge The High Court mny inteiftt* 
m revision upon information in whatever way received— a Mad 3® 
powers conferred by this section ire at all times to be exercised and they 
may be put in force not merely on matters coming before the Judg® i** 
Court but iI»o on matters coming to his 1 now Edge on reliable mformi 
tion— 2 Weir 538 An olhLial communication from Goveniment for revision 
of a case i» covered by the terms of this section, and the High Court can 
exercise its revisional powers when a case comes to the knowledge of ** 
Court through an official communication direct from Government— i 
V W A 144 The High Court ha» lower to interfere in revision on a 
matter being brought to its notice in any muiner whitevtr, not necessarily 
by means of an application on the part of the person convicted It can 
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interfere on information conlainerl in a nens paper or a placard on a wall 
or an anon)-mous post-card, if it considers (hat sufficient grounds have been 
established to justify us so doing But where the convicted persons who 
might have appeale>d did not appeal or apply in revision because they (being 
non-co-operators) refused to recognise the authorit) of any Court established 
by British auihonCy m fndia, the High Court should be loath to take action 
on an application for riMsion presented by t third pirty on his own res 
ponsibilitj and without luthority from the convicts on whose behalf it was 
presented — In re NaiaiM Prasad 4^ Ml izS (1S9) 

\lthoogh the Court Ins power under sec 439 of the Code to call lo- 
nsis not only on judicial information but i!»o to deal with a case which 
‘otherwise comc>. to its I nowWgc, yet ifl most circumstances it 1$ a 
right practice that the Judges should be moved in open Court — Ratanlal 
S77 , 16 horn j8o 

The llikh Court ma) eeertisc Its power of revision upon the petition 
of a private psrson ixvupjmg ihc position of a complainant in the case in 
which revision is sought — » Afad 38 * Ad 4t® ^ ^ ^S> ^ P t, 

i 433 

The High Court iiia) al o ttcrcisc its power on its own itiiiistive — 
>9ia r U R 7 3 Bont $64 Ihc revisional jurisdiction of llio High 
Court can be exercised suo moiu even though the accused docs tint desire 
it— 17 S L R 34J 

In case of aequi/tjl the fligJi Court tan e^erctio ili powers of revision 
on the aj plication of 1 private prosecutor—* All 448 Though ns n Court 
of Appeal the High Court can consider an order of acquittal only on n 
uveal b) the Local Govemmvni >et as a Court of revision il can deni 
with an original or appellate order of acquittal either when reported under 
s'-e 43S or whenever it may otherwise come to us 1 nowledge h enn do 
so even on the apliciiion of a private prosecutor — *7 Cal 3*0 See aUn 
38 Cil “Ml 18 t W \ 1*44 *a < \' ^ O09 1915 r W R 18, and 
6 S 1 R 121 where the High Court entertained m application for revi 
sib I preferred by the private complainant against the order of acquittal 
The Higli Court ought to interfere with an order of acquittal at the ms 
tance of n private complainant especially in a case like defamation where 
the offence is of so personal a nature that the Local Government would 
seldom be willing to appeal from the acquittal — *o Cr L J 708 (Nag ) , 
4* Cal 61* at p 616 (per Jenkins C J), Isufoj/i v Puma Chandra co 
Cal, 159 (163). so also in a case of insult — 11 C L J 113 The High 
Court will also interfere where the order of acquittal was passed under 
sec 247 for non appearance of complainant— *6 O C *8* 

In some cases, however, it has been heW that tlie High Court has no 
power to revise an order of acquittal, except at the instance of the Locdl 
Oovemnient Where no appeal ha* been preferred by the Local Govern 
m*>nt, on npiihcaiion for revision by a private person should be discouraged 
on public grounds— 14 Mad 363, *4 All 346 5 N L. R 4, 2 Weir 570, 
* Weir 571 . 3 Bom 150, 8 Bom »97. «5 Bom 349 6 All 484, 20 All 

459, 27 AH 359 8 Cal 895, 22 Cal 164, 42 Cal 612, 2 Pat 708, 

V f/uA Cliaraii, 20 Cr L J 516 (Pat ) Uaniodar v Jiijharsingh 26 
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L J *348 (Nag), 15 S L R 171, Bacheha v Bacheha, 12 O L J 63 
2 O VV N 50 In cognizable cases the private prosecutor has no position 
at all, and if the Crown decides to kl an •offend r go, no other oggneted 
party can be heard to object that he has not t il eii Ins full toll of pri ate 
vengeance — Stban Rat \ Bkagwant, $ Pat 25 6 P L T 833 27 Cr 
L J 235 (per Mulhek J ) (But Maepherson J holds in this case that eien 
m cognizable cases, the private prosecutor, if he has initiated the pro 
ceeding, can apply for rcMsion of an order of itquittal) It is not [roper 
and expedient for the High Court a» a general rule 10 cxercis" its power* 
of revision against orders of acquittal on a reference direct from the District 
Magistrate under sec 438, olicre the Local Goaernment has not ap;>ealcd 
from the order of acquittal — ^2^ Ml 3^6 ^4 C i 1 703 , '■ 

Baksh 25 All 128 15 Mad 36 12 \ L / 255, 35 'I E J b 65 3 ® 
Mad io''8 Crov.11 \ Irhftar Stngli, j Lnh 16 (19) Tlie High Lourt 
should not entertain an application b) a complainant to revise an unler 
of atquittal, after the Local Goiemment has declined to direct nii appeal 
against it — 8 L B R 356 \Vliere no appeal has been preferred by the 
Local Government against an order of acquittal, the High Court does act 
ordinarily interfere m reMsion suo main to set aside the acquittal— i RaoS 
604 See Note laig under sub sec (4) as to the grounds on which the 
High Court will revise an order of acquittal 

1205 When High Court wUl not interfere :-ln the exercise of 
Its revisionat powers, the High Court will not Interfere !n revision unless 
It la satisfied that it is necessary to do so to prevent an otherwise irrepai 
able injustice— 9 Bom L R 706, so A L J 909, 39 Mad 561 
High Court will not interfere in revision if no prejudice Is shown to h*'* 
resulted to the accused — 1906 P R 5 4 L B R 315 The High Court 
will not interfere even though the Court below is wrong In law or the 
trial In the Court below is illegal (and not merely irregular), if the accused 
has not been prejudiced by such error— 1913 P W R 29 4 Bom L R 
686, 1906 P R 5 An order that proceeds Upon an error of law, hut 
which apart from that error is a premier order in the case, ought not to 
be set aside m revision — Sn Kuhan v Devt Bayal 2 O W N 8^3 * 
Cr L J * 6*9 V 'Vhere a case has been properly disposed of on the merit* 
by the Court below, the High Court will not Interfere in revision merely 
on the ground that the pleader on behalf of the accused was not heard m 
the Lower Court — 1 Pat 589 

The mere fact that the Court sitting as a Court of appeal might 
have come to a different conclusion on facts from what the Magistrate 

armed at, is not a sufficient ground for entertaining an application fof 

revision— DomoJar v Jujharsingh 26 Cr L. J 1348 (Nag) 

The High Court will not interfere when there is no error in la" 
the face of the record — 4 Bom L R 686 Where n discretion has been 
exercised by a Court of competent jurisdiction which is not on the f^c* 
of It arbitrary, the High Court in revision will neither inquire Into th* 
reasons nor interfere — GiilU Bhagat v Noroin 2 Pat ”08 (’■m) 

Wierc II Nidgistratc convicts xn xccusetl person of m offence fnibng 

wuhm Ins jurilOiction, Hough tie favts fotnl woiill l>o constitute 0 
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morf »^rious olT<*nfe not wilhm his juriMlictton his proceedings nre not 
\cjii) ah iiiitio and the High Court stilt not onlin'irily Interfere unless the 
sentence np]>eirs imdequite or unless the accused has been deprived of his 
right of appeal — Cerhamdeo v It E , a6 Cr I J 1559 (Pat), Q E \ 
Gundya 13 Rom 501 , Emp \ iyyan *4 Mad 6-5 

The rcMsional power-, of the High Court will not be CTercIsod until 
all the other remedies (e g appeal) provided by law hate been eshauste I 
— iRS 4 \ W N J9J 3 Cal 573 * All *76 1905 \ W V 143 See 
Note 1*20 under subsection {$) So also, the High Court will not interfere 
in rcMsion white an appeal in respect of the same matter is pending before 
the \ppn]| itc Court — fii re Wafeuri 44 M L J 366 

The Ifigh Court will not interfere in mfsion when the aicused has 
pleaded guilt) before the lower Court except as to the extent or legaliij 
of the sentence— 190‘- \ \\ N 204 4 I B R 31^ 

The High Court will not interfere in revision when there has been 
Icng drli) in apphing for revision and the delay is not explained or 
accounted for by the af^hcanf— »? AH 468 8 All SH ^ < > 9 °/ 

^ V ao4 1R86 \ W N 8j I P J 165 I 

The reaisional jurisdiction of the High Court will not be excrci»4?d in 
such a wa) that a right of appeal may practically be giacn in cases where 
such right i« definilel) exclude I b) the Code— 36 All 403 

The High Court will n<-i allow a revision appl cation when a remedy 
ran le* easily rliaiiird from ilie Cml Cooft— <i C W N 460 

1206 OMeis wliich are subject to revjsjoa — (>) OkI rs a/ a 

I rend iirv M ii,istriite — I n 1 r s<c8 423 an I 439 ilv High Court has 
juridclirn i> I asid n trier <1 di-rh irg »r dismissal of complaint 
pasted ly a Prfsilency Magistrate and to d reel that the person improperly 
disehargrd shout 1 committrl for trial or to direct further inquiry into 
the complaint— 27 Com 84 30 C \V V 1128 36 Cal 994, 36 Cal 746 

28 Cal <552 In a* Cal 126 6 C I J 705 and 33 Cal I28» it has been 
held that the High Court can interfere with an order of dismissal or dis 
charge passed by a Presidency Magistrate not under this Code but under 
sec I3 of the Charter Act See Note 681 under sec 203 

{2) Son appealable orders —The High Courts power of revision is 
not limned to orders from which an appeal would lie On the other hand, 
the High^ Court ought to rectify cases of injustice or illegality when the 
jierson affected i» unable to appeal Tlie High Court in revision can 
exercise its powfer of appeal with reference to any particular order, whether 
apjiealable or not— 1885 P R 42 

(3) Order granting bail —The proceeding in which it has to I>e deter- 
mined whether the accu <\1 jx-rson should be admitted to bail is a judicial 
proceeding and is iher fore qognirable by the High Court as a Court of 
Revision— <> Mad fj Rut where a ^ssions Judge, finding that there was 
no reasonable ground for lielicving that the accused was guilt), released 
him on ball under 497 the High Court would not interfere with such 
order in revision* though it has power to do so — 10 MI J 411 5 A 

I J 419 See notes under sec 497 * 

(4I ^rder refusing to grant copies — VAVre the Magistrate refus'd/ 
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to grant to (he nciustd the ro|tie$ of papers which were neccssaty !or Ji« 
defence the High Court in re\iMon M*t nside the conMClion on thit grounJ— 
M W R 77 

(s) Prehmirtary er final order' — It »s competent to (lie High Court 
to call for the record of any proceeding in an inferior Criminal Court, an^ 
if nece!,s^^) or ixpedient, to rexi'j* an order passed b) such Court, tshethtr 
of 1 preliminarj or final nature — 14 A L J 851 , 1892 A h* 

23 Cr L J 429 (Lnh ) Thus, xshere a District Magistrate called upon 
a witness who gave evidence before him to show enuse why he should not 
be prosecuted for perjur), the High Court was competent to revise such 
order — 14 A L J 851 

So also, where n Magistrate, after dismissing a complaint without 
inquirj, passed an order calling upon the complainant to show cause why 
he should not be prosecuted for bringing a false complaint, the High Court 
revised the preliminary order, though no final order directing the proso" 
cution of the complainant had yet been pissed — as Cr L J 81 (AU) 

(6) Ordert tinder Sections 88, 106, 110, 118, 143, 144, *145*4^' 47® 
488, 514, 515, 517, see notes under those sections 
See 1K0 Note 1:73 under sec 435 

1207. Orders which are not open to revision:— <i) Order under 
Press Aei —An order under sec 8 Press Act (Act 1 of 1910) for the deposit 
of security by the publisher of a newspaper is an executive order and not 
rcMsable by the High Court — 17 W N J245, so also an order under 

sec 3 (1) of the Press \ct — 39 Mad 1085 or in order of forfeiture pas>fd 
under section la of that Act — 41 CM 466 (P B ) 

(2) Oriiee under (he Exiradilioit Ut — Thp Lhuf Court ha-' 
power under ihi^r ".tciion to interfere in r«'(«M of 1 wamnt issued b) '' 
Political Agent in a Native Stite under Sec 7 ©f ,the Extradition Act 
(XV of 1903) either on the ground that there is no pnina facie case agan* 
the petitioner or on ihe ground that the circumstances under which Ibr 
oflicer was originally moved donot justify bun m exercising his power under 
ihe said \ei— iqoS P \V R 36 Where a warrant is issued by a Pohnr-* 
Agent under sec 7 of the Extradition Act, its execution by the District 
Magistrate in accordance with the Art is an executue Act, and the High 
Court cannot interfere m revision with stfth execution But the High 
Court enn inlerfere otherwise ihm by wxy of revision under sec 


42 Cal 793 

(3) Order smctioning pro'.ecolion under sec it)- See Note ^49 
section 197 

(4) Orders of the High Court itself — A single Judge of the n'S 

Court has no power to revise in order pivsed |v mother «inf,'e JuJg'' 
in appeni, md to set aside the conviction even on the ground of discovery 
of new materials The only remedy is to refer the matter to the Loc 
Government under Chipier X\I\ of this Code— v Aole, 45 A 
*43 (*45) judgment of the Division Bench of the High Court as 

well as the sentence is final, .and the Court is functus effiao as 

the judgment Is signed by the Judges, and the High Court or any Bene 
of it hte po power to revise the sentence or Interfere with it in any way— 
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14 Cal 4' So also, a Dniston Bench cannot re\ise nn order of a single 
Judge of the High Court — I90<j I’ R 4 , 1909 1 ’ K 1,7 All 672, 46 Mnd 
3S2 S e notp> Under see 369 The only cxcejition is in a case under 
sec 434 See nolo under tint section, nnd 1909 P R i cited therein 

For other orders tthich ire not open to reti»ion see Note 1172 under 
»« A 3 S 

1208 Powers o! the High Court iu revision Powers of an 

Appellate Court:— S^c 439 enumentei. the powers which the High 
Court m) eiercise tn retision, ind it declires thit in my proceeding the 
record of which his l»*en cilltd for hj itself or reported for orders or other, 
wise comes to its Unow ledge, or on in ipplicatioa made h) the complainant, 
the Court ml) in iis discretion exerrise my of the powers conferred on i 
Court of \ppeal hj certain preceding sections, imong others by sec 423 
— 27 Bom 84, 2 All 336 4 P I J 43S The nnure of the powers 
that the High Court his m re\ision i» the same as that which A Court 
of appeal has in the ci»e of in appenl from my order igimst which an 
appeal is allowed b> the Code — 14 M L T 200 But a Sesstoits Judge or 
1 Ditiricf Maguiraie cannot while sitiiog in resision esercise the powers 
conferred by th* Court on to appellite Court \ppellate powers are in 
retiMon conferred b) *fc 43 ') «">') o” 'he High l6uri—20 Cal 633 But 
thr High Court siumg as 1 I nun of miMon will not exercise the powers 

of in Vpjiell lie < < uri rxf^i»i on i.rs exoejnionil grounds — 8 Dorn igy 

\ High Court undouhifdU has juris lirtion lo eiiteriiin i revision on 
f-rouiidi of furl I ul u IS etjuiUv will si ihlislied th it this power should 
lx* verv sfiariogli exercised Ih re is 1 wellmirked diitinction between 
111 ippliciiion in reiision imJ in appt d It wool I be futile for the I egis 
I ilurp to s,raoi ih' right of i|>| i d in >oin*- cascs and to withhold it tn others, 

if ihf High Court under ih< guise of a revision were to illow conclusions 

of fact bised on esidtnce 10 le canv is»ed and lUackid on the fooling of 
an appeal Broadly speaking the rule h that the High Court will only 
entertain i revision on fact wbtfe either there is no evidence 10 support 
the finding or wh^rc the finding arrived at is perverse or sum as no reason 
able man could have arrived at on the evidence produced— Ibdiil II ahid v 
AhduUah, 45 All ("56 (6C11) Specially in a case where no appeal is allowed 
by ihr law, (he High Court will not in revision exercise the powers of an 
\ppfllite Court pxcrpl on very exceptional grounds— Ratanlal 244 9 Bom 

I R 70(1 The revixional junsdirlion of ihe High Court may be < sercised 
in order lo prevent gross and pdpible fiilure of ju»tn.e, but it should not 
be cxereiveil m »ucli 1 w ly dm 1 rif,ht of appcil miy pnciically be given 
in rises where such right is definitely excluded hv the Code— Ifijanul/? \ 
Maiisukh Haul 311 Ml 403 Tlie High Court must not illow whit would 
sirluilly bi in ippcil from the order of the Lower Court, in a non appeal 
, 1,1 case— 10 \ L R 177 

The Hij,!l Court is a Court of revision has die jiower conferred on a 
Court of ipi>eil by sec 423 le alter or rmrsi in order of the Lower Court 
—16 C il 730 The High Court has ilso power to alter a eoiiTietieii for 
one offenvp inio i conviction for mother offence, it ih» sime 


lime mam 
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tajning the sentence pnsaed — 1887 AWN 9S» ^4 where the accused 
was convicted by a Mngislraie for on offence triable exclusi\ely by the Court 
of Session, the Chief Court interfered m revision and altered the convict on 
into one for an offence triable by a Magistrate — 1869 P R lo The High 
Court can quash the proceeding where there was an utter want of d sere 
lion on the part of the Magistrate in instituting the proteedings— i C L R 
a68, or where no ad\antage would be gamed by tontinuing the proceeifngi 
— 16 A L J 734 The High Court the eonvietton where it was 

not supported by any l*-gal exidence, eg when the only esidence was the 
admission of a co accuse l—i8b8 P R 14 The High Court can set asds 
a conviction where it was passed on an erroneous view of the law— ay Cal 
320 But in setting aside a convA-tion which »s bad in law, the High Court 
is not necessarily bound to go further into the qucstioni whether upon the 
facts established bj the evidence n conviction of some lesser offence might 
not be recorded— 4: Ml 587 But the High Court cannot interfere and s*t 
aMde i valid conviction and sentence passed by a Court of competent 1“**' 
diction after careful consideration — *1 \V R 47, 1884 P R 36. W R 
61 

The High Court cannot direct the Subordinate Court to refrain front 
trying an accused person against whom such Court has issued process-* 
Jharu Lai \ MaAniiBi ^fadan Das, 2 Pat *57 

The High Court m revision has power 10 order a retrial— S M ^ ^ 

R \pp 10 But the High Court cannot a» a Court of revision set aside the 
conviction and «entence passe I by » Magistrate of competent jurisdiction 
with a view to dirtet a rein I on the ground that subsequent to the ton 
Motion It breomea known ihil ihv accustd was previously convicted— 1884 
P R Where evidence of ibe previous sonviction of the accused for 
a similar offence was not adduced it the trial the High Court refused to 
interfere in revision and to order a retrial to enable the prosecution to sup* 
plement the record by producing fresh evidence bearing on the que*"cn of 

punishment— 1905 p R jg 1874 p R ,3 It would not be proper to order 

a retrial and thus to allow the prosecution to shape its case afresh, after 
the whole mailer has been ihrashcl out and the defects in the prosecution 
case brought to light m the course of prolonged appellate and revision pro 
ceeding^ — Ardar v K, F *9 C W N 408 41 C L J 

Cr L J 840 

The High Court when acting as a Court of Revision can order “ 
committal for Inal to the Court of Session after reversing the finding and 
sentence — 15 All 205 WTiere the evidence discloses a more serious offence 
not within the jurisdiction of the Magistrate, 'the High Court may quash 
the conviction and sentence for the minor offence and direct a commitment 
for Inal before a tribunal having junsdivtion for the graver offence — 7 
H C R \pp s 80 C W N 73a, 83 C W N 1031 Where the accused 
has been improperly discharged, the High Court has power to set aside the 
order of discharge and to direct that the person improperly discharged 
be arrested and forthwith committed for Inal— ay Bom 84, 6 All 4® 

The High Court has power under this section to set aside fin order 
of eommitmeftt passed by the Sessions Judge under sec 423 (1) (h) — ^ 
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\ Emp 11 O I J 7-|S 25 Cr I J 1375 Emp \ Lachnioit 
2 Ml 3^«: 

1209. Power to direct further evidence to be taken*— Under 
this soetion the High Court has power to direct further etidence to be 
fiken — ; Bom I R 677 10 t\ R 56 The High Court under sec 439 
his jower is in \pi>elliic Court to direct evidence to be tiken No such 
powers ire given to the ‘sessions Judge or the District Magistrate under 
sec 43fj— C t I J 231 Where 1 Mi^strile omitted to set out in the 
charges the previous convictions of the iccused the Chief Court in revision 
dirirttil tint tin cinrge should be intended liy idding the previous con- 
victions ind iNo directed thil evidence with regard to these convictions 
shoul I ly record' I — 18,0 P R ig 1870 P R 28 

The High Court his ilso power under this section to call for additional 
evidence upon which the High Court cin ilsrif come to a eoncliision but 
this srction do«s not give ih High Court power to cill for i fnJing of the 
Migisirite-.i7 Cr I J 7 f 7 ) 

1210 Power to go into the facts —The High Court in revision is 
not confin'd i» questions of I w done but cm also dc >1 with question* 
of fact— 1834 \ \\ N 207 20 \ I J 27O If the Judges in revision 
think It right to consider ih wh k cvideno they hive power to do so— 

14 Cal 3(11 , Ritanl d 908 

TJie High Court cm go into the facts when the Loner Court his 
totally misconceivfd the evidence ind come to in obviously wrong cone'-* 
Sion — 14 Oom 115 The Ugh ( ourt in revision does not decide the bilance 
of credibility betwe n two conflicting » «» of witnesses or two ronflicimg 
issues of fait bill If miy le compelled 10 dissent from a finding of fict 
which IS either (irvtrse or his b-en irrived it contnry 10 well evtiblished 
principles of livv — V>ufd v Emp 21 \ L J *,6s The High Court 

will interfere wh re the fnling of fict is contrary to the miss of un 
rebutted evidence imi th re is a cleir ciso of niiscirriage of jusice — Emp v 
Sana Praiad 27 O C ago 11 O I J 330 25 Cr L J 1066 The 

High Court can go into the facts of ihe case where evidence which is not 
admissible has been wrongly idmiltfd (i P I T 121) or where the evi 
deuce has not betn consid red from the right point of view, eg where the 
evidence of accomplices was regarded is that of ordinary witnesses — 2 C 
\V N 672 Where ihe voosiruclion of i document upon which ilie guilt 
or innocence of the iccisrd largely I pends is erroneous the High Court 
Ins powir III go inici tin fncis fullv — igoj P R 12 Where evid ncc against 
the accused is weak suspicious <nd inconclusive the High Court cm, on 
Its revision side, tNimine ml discuss the evidence on record and upset 
the fin lings of fict of the lower Courts — 11)07 P W R za Where the 
lower Courts hivt filled to scrutinire carefully the proof of corroborition 
of iccom[)hce evihnee the High Court in revision enlerel into the evidence 

and set nsi le the concurrent fmlings of fact of both the I.ov\er Courts 

1911 P W' R 3 The High Court as i Court of Revision has power to 
re-eximiive the evid. nee if there ire frtma fine good grounds for doing so,, 
especnlly where the iccusid his been given 1 non ippeihble sentence ipd 

Cr 6 S 
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has no means of vindicating hia tharacter except In revision— 19 Cr L J 
566 (Nag ) See also 4$ All 656 ated under Note izoS ante 

\Vliere the judgment of the Appellate Court is a meagre one and shows 
that the Appellate Court has not gone thoroughly into the questions dealt 
with at the trial by the first Court, the High Court will m revision investi 
gate the original trial to sec whether the nature of the procedure and the 
decision arrived at were such as to leave no doubt that the accused had a fair 
trial and that the decision was given according to law — 20 Cr L J 370 (All) 
But though the High Court has power to revise findings of fact arrived 
at by the Lower Courts and the law imposes no limits to this jurisdiction 
(«4 Bom 331 10 Cal 1047 10 Bom 131), still it is not bound to do so 
if It does not think fit and will not exercise such a discretionary power 
unless there appears on the face of the judgment or order complained of 
or on the record some ground 10 induce the Court to think that the evidence 
ought to be examined in order to see that there has been no failure of 
justice— 91 Cal 998 The High Court is always averse to Interfering on 
facts by way of revision as it would tend to remove the difference specifically 
laid down by the statute between appeal and revision — llafit Khan v Fnf 
I Oudh W N 878 It IS unusual m revision Jo disturb a finding of fsc* 
unless It IS so manifestly erroneous that a miscarrnge of justice would 
result from its being uncorrected — 6 Bom L R 1096 IW 7 aiur v A, ^ 

9 O L J 48S fifirawaiid v Emp 17 S L R 245 *5 Cr I J tS-l 
High Court has the power to go into evidente in revision but it ts 
practice of the High Court not to go into evidence as n rule and the Court 
will not interfere unless there are special circumstances or unless there is 
an error of law — 28 Bom S33 Ratanlal 244 Ordinarily the High Court 
will not in revision go behind the concurrent findings of the Courts below 
on a question of fact^ — 24 Cr L | 476 (Mad ) Tabu v £nip 26 Cr L J 
393 6 Lah L J 326 When the Appellate Court has dealt with the evi 
dence carefully and has not omitted to consider any relevant or important 
portion of the evidence the High Court will not interfere in revision wdh 
the finding of fact of the lower Appellate Court — Ca]o Smgh v Snip , 4 
P L T 265 The uniform practice of the High Court is not to exercise it* 
power of upsetting a finding of fact, except for some extraordinary reason 
and the circumstance that the High Court its»*lf might have come to a 
different conclusion is not such « reason — 14 Bom 115 The High Court 
in revision will not interfere with a finding of fact of the [ ower Court where 
the decision of that Court on the facts is not shewn to be clearly or mani 
festly wrong — 14 Bom 331, 18 Cr L J 437 (Cal) The High Court wdl 
refuse to interfere in the exercise ©f its revisional jurisdiction with regar 
to findings of fact, except on very exceptional grounds such as a niis 
ment of evidence by the Lower Court or the misconstruction of deCun enw, 
or placing by that Court on the accused the onus of proof contrary to <1* 
law of evidence--i2 Bom L R 31 The jurisdiction of the High 00*^*^ 
go into questions of fact should be exercised in very exceptional case* 
as where there has been a conviction of a clearly innocent person— 8 Bom 
L R 8^1 When the High Court sets aside a conviction as being b®*! 
law, It is not necessarily bound to go further into the question whether 



SEC 439 j 


Tur coDr OF crimin \j pROcrnuRr 


1075 


upon th« facts cstablislicJ by the esidence a comiction of some lesser offence 
might or might not be recordeil— >41 All 587 

1211 Power to allow composition The High Court as a Court 
of Retision has jHiner to ghe effect to the compounding of offences which 
the ptrties hate agreed to after comiction — 1904 P L R *5* , 3a All 153 
43 All 17, 17 O C 92 Where the parties hate lawfully compounded the 
offence, the High Court tnaj set aside the conviction— 13 O C 161 This 
is now express!) provided by the new subsection (5\) of Section 345 added 
bj the \mendment \ct of 19*3 In 18 C \\ N laix, 43 Cal 1143, 3 P 
L T 458, 39 Mad 604 II \ L J 13 13 A I J 467 and 1918 P R 
3 S It was held that the High Court had no power to allow composition in 
revision These cases are no longer good law 

1212 Power to order restoration el property The High Court 
■n Us rcvisional jurisdiction has the power under section 423 (d) of making 
an) amendment or an) consequential or incidental order that may be just 
and proper \n accused person may upon his acquittal by the High Court 
in revision be restored to possession of the property of which he has been 
deprived in favour of the comiilaioini— 27 til 4*5 The High Court may 
in the exercise of it» revisional powers pass an order under Set 517 to 
refund th« money received b) false pretences— 15 Cr L J 555 (Bur) 

1213 Power to consider case of son appealing accused:— here 
two or more persons have been convicted by the Sessions Judge end one 
of them ha* appealed ihe High Court has power under Sec 439 to deal 
with the case of the accused persons not appealing against their con 
viction while considering and trying the appeal preferred by the other 
accused clause (5) of (his section foes not in any way affect the jurlsdie* 
lion of the High Court to deal with the case of the non appealing accused 
— S C M N 330 31 C L J 305 *893 A W N 51 Raghu v fftiig Emp 

5 P I J 430 1916 P \V R 7 1909 P W R {4, Allah Ditta v CrowH 
»S Cr I J 435 (Lah ) Where four persons were convicted and three of 
them were awarded non appealable sentences, and on appeal by the other 
the conviction of all of them is found to be wrong the High Court has 
povver under this section to deal with and set aside the conviction even 
as regards those who have not apjtealed — 1891 AWN 149, 39 All 549, 

31 C 1 . J 30J Similarly where there are several convicted persons and one 
only of them has applied for revision the High Court has power to deal 
with the convictions of all offenders who were tried together and convicted, 
though only one person has applied for revision— 1909 P R 9 (1911) 2 

M \V N 170 

1214 Power to expunge remarks from Lower Courts’ judg- 
ment*— in a Bombay case 1 Sessions Judge in convicting the accused 
passed certain remarks about the complainant, a police offeer, as a result 
of which he was dismissed from service He thereupon applied to the 
High Court to delete the remarks from the judgment of the Sessions Judge 
It was held d smissing the application that it would be an extraordinary 
exercise of the powers of the High Court, to expunge from the Lower Court’s 
judgment the remarks complained of— 19 Bom L R 91a In a recent case 
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of the Allahabad High Court it has been held that the High Court cannot 
do so e%en under section 423 (d) read with section 439 bttause the ‘ amend 
ment ’ mentioned in section 423 (d) means an amendment of the mam order, 
nnd the incidental or consequential order means nn order incident'll to and 
consequential upon the mam order, that is, the High Court can mihe an 
amendment or pass an incidental or consequential order only when there 
has been an appeal or revision petition ag-unst the mam order, but iihere 
the mam order passed by the Loner Court has not been appealed against 
the High Court cannot entertain any application for evpunging certain remarl'S 
made by the Loner Court in its judgment — 44 All 401 Rut nhere 
there has been an appeal or revision petition against the order of the Lower 
Court, the High Court in dealing with the whole evidence of the case and 
considering the judgment can expunge any improper remarks made m it by 
the Court below Thu will be evident from 2 C \\ N cclvi, 15 Cr L-J 
420 (Oudh), and 5 2 “'’ ^ »» In 4 Bur L T 173 the Chief Court 

held that it had power to expunge the objectionable passage from the Lower 
Court’s judgment, though it refused to do so 

But section s6iA (newly added by the \mendment Act of 1923) gn” 
inherent power to the High Court to make any order to secure ihe enl’ 
of justice, and thus to expunge any objectionable remarks from the Lower 
Court s judgment, irrespective of the fact whether there has or ha* f®* 
been an appeal or revision petition against the maui order Thus, In Amar 
V Crown 5 Lah 476 (481) 26 Cr L J 467, where a Session* Ju'JS® 
made certain unwrarranted remarks about the testimony of a Polite witnes* 
and that witness applied to the High Court in revision to expunge ih®*® 
remarks from the judgment of the Sessions Judge, the High Court airectel 
those remarks to be expunged, although there was no revision petition m the 
mam case in which that witness gave his cvnlence So also, where one of 
two accused tried together by a Magistrate was acquitted and the Sessions 
Judge, in an appeal preferred by the other accused against hia conviction 
passed certain remarks about the acquitted person impugning the correct 
ness of the acquittal and that person applied to the High Court to expunge 
those remarl s, the High Court ordered the remarks to be expunged, although 
no revision petition was made in the main case — tbdut Aet- v 
Cr L J 1245 (L^h ) The Bombay and All ihabad Vases cited above must 
be deemed ns overruled by see s6iA See also, Benarji Das v Crowi*, ^ 
I ah 166 26 P H R 315 26 Cr L J 1326, where the High Court ex 

punged certain remarks m a Magistrate’s judgment about a person who was 
not a party or a witness in the proceedings 

1215 Power to interfere io a pending case: — Under section 435 

the High Court can call for and examine the records of any prcKcediog 
of an inferior Criminal Court not only to satisfy itself as to the correct 
ness, legality or propriety of any friding, sentence or order of such Court 
but aKo as to the regularity of any proceedings of that Court Thus, section 
43s does not deal merely with the finding, sentence or order but with pc®* 
cecdings generally, ind the power of the High Court extends 10 calling fo' 
nnd examining the rt«)rd of any proceedings for satisfying itself as to the 
regularity of such proceedings, and for that purpose it has power to inter 
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ftre any slaj^c of the procw*l«ngs in *» peuJiug trial Thus it can inter 
fere when the. pructedings before the inferior Court h'we not proceeded any 
further bejond the isvuc of summons — /’«md»i/ith in v Siibra/imniiya ^7 
Mid 7JJ (7J3) 47 M I J 373 2str L J 1009 Q E v Eageshappa 

to Rom 543 (545) Th( HiRh tour! nn iiilerfere with a case while it is 

still |»-o 1 nR in th suborJmnc ( ourt md cm tju ish the proceedings if the 

rmterials before the ^I^Rlslnte disclose no offence and no useful purpose 
would be sersed by loniinumg iht | rocetdings — Ilnrt Charan v Cirtsh 
Chaiklra 3S Cnl t<S (“4J 13 t L J 43, II Cr L J 325 Enip v 

Ariihtid Eoo () \ I ] ii'j lilt High Court can interfere at as early 

1 sng as when the iccuscd his been summoned to show cause why sane 
lion (under s -c 103) shoull not be granted for his prosecution — Q E v 
Jugan i8g2 \ \\ N 102, Chadlia s Eni^ 14 V L J 83I The 

High Court can interfere xMlh the proceedings of a Magistrate while they 
are in the interlocutory stage pending inxestigation, and may suspend such 
proceedings exen without having the r«ofd before it— 20 W R 23 The 
High Court eatx pewixwg ttfvl mtecfcrt watt the inUrlocutocxf oedet of a 
Magistrate refusing to summon nriun xxiioessts for the defence— 1901 P 
L R 130 The High Court can interfere pinding trial when the Subordinate 
Magistrate improperly declines to record my tvidence tendered — 1004 P L 
R 257 llie High Court cm int rferc ind set aside -in interlocutory order 
of a igistrate rtfusing to let in cvileoce— 8 S L( R 238 The High 

Court can interfere xxlitn the case I is ri ch I the stigc hen a charge 
has been framed md only iht d ftntt of thi accused remains to be heard — 
Jagat Choiidra v Q E 26 C1I 78C If a chirgo is frimeJ where no 
charge should have betn frmied the proceeding of lie Magistrate becomes 
irregular and the High Court has power to interfere under this section 
18 well as und r section sfi' during the tendency of the case to prevent 
the ibust of the | rosess of th < ourt nd to sivure the ends of justice— 
Coitid Prasad x Debt / raiod 23 \ L J 21 26 Cr L J 748 AIR 
1925 Ml 31 1 HareiiJra x Jolish 40 C L J 283 26 Cr L J 545 AIR 

1925 Cal 100 Mhert the trial was vexitious md protracted one, and 

m t rial injury w s ihtrtly liltly to bt ciumI to the iccused the High 

Court inlerfired during tbt | cndinry of tlic In I nd set iside the charge 

In re Ktippu Sum; jf Mid 5<>i 28 M L J 30^ 16 Cr L J 477 
Where it was brought to tht nolict of the High Court that a person had 
been subjected oxer two months lo the hirassmeni of an illegal prosecution 
It xxas the duty of (he High Court to inurfert. during the pendency of the 
trial — Chaiidi Perslied v Ibdiir Rafia nan 22 Cal 131 Where it was 
found that proceedings wire instituted igiinsi a person under set no for 
the third time (hough on both iJie previous occasions he was acquitted and 
no new evidence was fortlicoming the High Court interfered and quashed 
the proceedings— 1910 P R 33 * ' L J 673 Where the notice and inter 
locutory order of 1 Migistrm under sec 112 were defectixe and could not 
form the basis of a proceeding under Srt 110 the High Court interfered 

and stt aside the proceedings so far taken by the Migistrate 1910 P W R 

18 

Dot (hough the High Court his power to interfere wlih pending piC 
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ceedirtgs at an) stag-, it will not do so except onij under rare and excep- 
tional circumstances — Choa La\ \ l»uin< Parshad 25 Cal 233, i S L. R 
30 j 9 Mad 561. Mahomed \ Vd tdns 26 Cr L. J not (Sind), iladhai 
V EmP , 26 Cr L J 1093 (*vag ) , and unless there is some mandest and 
patent injustice apparent on th^ face of the proceeding and calling f« 
prompt redress — Jagal Chandra v Q E , 36 Cal 7S6, 20 Cr L J <64. 
21 Cr L. J 34 j (Sag ) Tlie High Court mil allos^ the proc^ings in th* 
Subordinate Court to go on and take “their course and ml! not interfere »idi 
3 pending proceMing (e'en though it is irregularly conducted) unless there u 
exceptional ground for interference — 25 Cal 233 , 20 Cr L J 30 (Cal ) 
Jr* re Samt Coundan 20 L. W 937 26 Cr I J 421 Thus, the Hig^ 
Court iMlI not interfere "Uh the conduct of a case on the ground that die 
s'ritten complaint did not fully describe the offencr*, if the complainant stated 
in his deposition the description of such offence— 1899 A U 'f 212 The 
High Court mil not intermpt the course of a trial by interfering in inter 
locutory matters Thus, it mil not interfere «ith a decision of a ^faglitra e 
that he has jurisdiction in a case If the High Court has to decide In the 
midst of th“ trial held m a Magistrate* Coun as to wh-ther he has junsdie- 
lion Of not It would be interfering in a most improper mmner on a 
which may conelusisely hi'e to b*- d-cid^’d on appeal — kashi Ram v DiksM 
3 O W N t04 27 Cr L J 191 The High Court will rsrely interfere 
in the midst of a trial ■'nd order commitment, unless It is shown that th* 
failure on the part of the Magistrate to tommit is extremely improper-' 
ptlodar V h. E 3 O M N 201 a? Cr L. J 417 The High Court 
interfere mth a pending trial only wh-n it is satisfied that an mterference 
iS necessary and that any delay in the rectification of the error will cause 
waste of tim» or a miscarriage of justice— 1904 P R 8 

1216 Power to etibance seoteoce —This is a power whch « net 
conferred by sec 423 and the High Court can exercise this power net as 
on Appellate Court but only m restsion Thus, m an appeal against a e®" 
\iction b> a prisoner, the High Court dismissed the appeal as an Appellate 
Court, but enhanced the sentence as a Court of Re\!sion — 11 Col 530 

\ prnate partj is not enticM to apply to the High Court to enhance 
a sentence passed by a subordinate Court A District Magistrate or Sessions 
Judg-* Or the Government Pleader may draw the attention of th' H gh 
Court to a sentence with a view to ns being enhanced Tb“ High Court mav 
also of Its own motion s^nd for the record and take action with a tike object 
Tk/c tt M not for a prtrate cffrrrpJatttant to *pp}f to tha High Coort for thi* 
purpose If he considers a senience unduly I-tiient, he should draw' tV 
aitention of the Government to tb* fact—-/" re Nogji Dula 48 Bom 35 ' 
(j6o) 26 Bom 1 , R 182 25 Cr L J 966 

MTiere an accused* resision petition from his conviction has been di** 
missed th- High ( oi?rt cin eoterta n a second revision ptlitior* from the 
complainant or a ref fence from a District Magistrate (»rc 438) f®*’ enhance- 
ment of the 5fnienc~ The disposal of the fr»t revision petition is no haf 
to the d sposal of th» second revision petition or reference, though artslfg 
out of the same original trial, because the Judge disposing of ‘he rrvi* on 
I’etiuon fled by a convitted person agaifUt the propr ety of hiS 



SEC. 439 J 


THE CODE OF CRIMINAL rROCEDLFE 


ioyg 


csnnot b» said to be adjudicuirvg on the question of enhancing the sentence 
that ihi. matttr of the s«>oond proceeding ctnnot be said to be of the 
nature of ret juJtcala It cannot b» tccepied as a sound pnnVipI that once 
th' High Court has passed anj order in a criminal revision it is /iiiic/nj 
o^fio and IS precluded from entertaining any further resision petition or 
reference in the same case or from proceeding suo mofu — fii re Saiyed Antf 
s6 Cr L J 583 AIR 1925 Mad 993 

TI1C High Court has power to enhance a sentence so as to alter its 
nature — 6 \ll f'lt The effect of secs 423 and 439 read together is that the 
High Court when hearing an appeal against a conviction may alter the 
finding under sec 423 and then as a Court of Revision may enhance the 
sentence under this section so as 10 matce the sentence appropriate to the 
alttred finding — 37 Mad 119 Thus where a Sessions Judge convicted the 
accused of culpable homicide not amounting to murder and sentenced him 
to se\en years rigorous imprisonment the High Court in revision altered 
ih" conviction to one of murder and sentenced him to transportation for life 
—iSyj P R 11 

An enhancement of sentence >s a serious proceeding and the High Court 
will not interfere s a Court of Revision m order to enhance the sentence if 
the sentence passed by the Lower Court involves substantial punishment, and 
should interfere only if the sentence is manifestly inadequate — 1889 P R 7 
1898 PR ty, Jilaram v Emp 12 O L J 421 2 O W N 550 26 Cr 

I J 1364 10 S L R 207 And for this purpose the High Court should 

whether there is matter on the record of (he case showing that the sen 
leitce pissed 1$ cUarl) inadequate to the offence — £»i^ v 'iiahadeo 26 Cr 
I J 821 (Nag) The mere fact that th*- High Court would have inflicted 
a heavier punishment if the case had tome before it for trial is not a proper 
ground for enhancement of sentence— 1919 PR? Sitirram v Emp 
(Supra) It is not merely because circumstances occur to the High Court 
whic^ would render necessary a more severe sentence or a different charge 
that the High Court will interfere there must b» matter on the retord of 
the case showing that tl e charge has been improperly framed or that the 
sentence passed es clearly inadequate to the offence — ao W R 22 

Where evidence of previous conviction was not adduced at the trial but 
was discovered after the conviction the High Court will not interfere and 

order a retrial in order 10 enable the prosecution to supplement the record 

by producing fresh evidence bearing on the question of punishment 
— J905 P R 19 1884 P R 36 1905 P R 43 Similarly, a valid con 
viction arrived at by the Magistrate will not be set aside simply because 
subsequent to the trial and conviction fresh evidence has been discovered 
which may tend to convict the accused of an offence other than that for 
which he was convicted — 21 W R 47 

The High Court will not interfere n revision to enhance ihe sentence 
when the convicted person has undergone the full term of his imprison 
ment or has paid the fne imposed upon him even though the order of 
the Court below is clearly wrong in law — 1913 P 3V R 29, 1909 P W 
R 14 t I ah 453 The High Court is slow to interfere in cases 
interference would involve the Iniprisonment of persons already d ^ 
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from jail— *1889 F R 7 The power of cnhancemnet under this section 
should not be exercised m case<« where the M ifiistnte s order was proper 
on the materials before him , aiid it is not fair to the iccuscd to reversi. 
the tonviction and direct him 10 be comnmtid to the Sessions after he 

use undergone the full term of impri onmtnt inflicted by the Magistrate, 

merely because his previous coqyiclions were not Lnown at the time of bis 
tri il by the Magistrate — 9 S L R 9^ 

The power of enhancement conferred on tlit High Court under sec 
430 IS limited only by clause (3) of this, section This clause doo not 
regard the difference in the powers of the trying Magistrate under sec 3 ^ 
but 1 lys down that in tascs of sentences (ns*ed by Magistrates not em 
powered under seC 34, the limit of enhancement shall be the sentence that 
might have been inflicted by a Presidency 3 fagi>trate or a hlagistrale of 
the first class Thirefore the High Court has power to enhance the 
scritence of imprisonment to two years— <) SI R 8 j The High Court 
has the power to inflict any punishment which might have been inflicted 

for the ofl'ence by a first class Magistriie nnd is not limned to the power* 

of the trying Magistrate — t Lah 453 The words ‘enhance the sentence' 
presuppose that a sentence has been mipos d by the Lower Court There 
fore where no sentence has Icen passed ly the trying Magistrate but the 
accused has been released on probation uii kr 'ix 5f2 of the Code, the 
High Court Lannot substitute a sentence of imprisonment or whipping ut 
revision — jo Cr L< J 09 (Oudh) 37 Ml 31 

Lastly, the power of eiiliancem m of Miitciice con he e\erciscd under 
thi» section where the »enirnce passe I by the '1 gislrate is a legal one 
\ retrospcitivc sintence of Impnsonmeiu for the period ilrcady passed hy 
the accused in the lock up 1* not a legal sentence — 1919 PR*? 

1217 Procedure jl two Judges difler.-~If two learned Judge* cf 
Ihe High Court differ m a Criminal Revision case, stc 439 read wiih 
sec 429 resjuires the case to be decided by a third Juilge, and precludes 
any further appeal under the Lettirs Patent or tny rckrence to a Full 
Bench under the rules of the Court— 40 Mai >)j( Hut, where an appfi 
cation is made to the High Court not uii I»t siaiion 435 of the Crimmu' 
Procedure Code, but under sec 107 of the Governnunt of India ^'^t 
Section 439 of the Code cannot apj I) ml consequently >cc 429 (which 
is referred to in »ec ^jg) js also not applicable and ihcrcfore if in *uch 
a cave there is a di/Terenvc of opinion between Iho Ju fges, the pron>iu^* 
of scc 36 of the Letters Patent will ajpTy, and iht decision of the senior 
Judge will prevail — 47 Cal 438 

1218 Subsection ( 2 >— Notice to accused*— ti languaj. of thu 

suhsceiion is munJatory and it is clearly enacted ns an evee] tion to section 
440 \n order of tnhanci-ment of senlciire is in order to the prejudice ol 
the accused an 1 if su\.h an order « passe 1 without giving the accused nn 
opportunity of being heard, it is more than an irregularity an I the order 
SO passe I Is Without jurisdiction — ft rt Srwin Nnidii 47 Mad 428 ( 4 J*)' 
Aiiig Emil v' liottttsh Chandra 12 < \\ W ifS Rfiianlil i 79 U’hert! 
a case comes to iht knowledge of thi High Court ly an appeal having 
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Wn filc’l ^cunst T ccMMCtfon, it is not Jes.ir'ibl'’, if Ihc ippfil is idmittetf, 
lo I'-su'’ T notice i! (he sime iim<* to tnhiflcr the senirnce It seems in 
f* nbsoluirU incongrunus ihit tht llifih Court in the «nme brciih slioull 
nlmit til'’ ni’]>eal of the iccuseJ, mj issw nolitc nlling upon him to 
show cius> wh\ (he crniince shoull not In rnlnnccd The notice shoul I 
I'su" ift'T the ijiwil his bf-en dismiss «l ifitr being dealt with on the 
merits— ^/fliii; if Nopnii \ t mp Horn ta® I>om I R 355 26 

Cr L. J \ 1 R 11)2^ l>oin 26S U litre notice Ins been issued 

lo 111 iccos'tl to show ciuse why Ins sintence should not be enhanced, 
md at the hearing ntiihif the atvuscd nor hi< counsel w present, the High 
Court cinnot pi's an order tnhincing iht suiiencc — P\rasrnm \ Emp 
>(- Cr I. I 543 (Oulh) 

HTi r< a comijiI nn ml ipplid lo ihr Ilif.b I ourt inir sec 430 to 
ri\is> an erd y <f 1 first chss Migislrite onUnng p lyn cut of compen 
saiion (unJ r sec j^n) lo ihc itlusrd, tlii High ( ourt refused to piss 
any order whtre it ihk ired ihn ihc iccu'<d w i« deni md could not 
Ihertfore b" sened wiih notice — Kilinld <>H 

A High Court m ly by virtue of sec 4*1 '"ue i w irrint of irrest 
Without petMous notice lo the accused lycausp a warrant of arrest is 
not an ord r to the pr yudice of iht actuse I wiihm ihe meaning of this 
subsection — 8 L U R 790 

1219 Subsection (4>— Isterlerence with orders o! acquittal 

As to the powers of High Court lo revise orl rs jf icquittal it the instance 
of a jri'atc prowcuior or on a rtf rtnee on I r s i, 43? sc Note 1204 
under h'rtiimg How (lowers of lligli Couri < •'> miolcd 

Wh'n iht Goitrnment has not ijpeild ih» High ( ouri will not 
inttrferr wiih an ordir of acquiiial tscepi m tMrtffie casts and under 

exception i1 tircunisl me s wbcihtr il is mt v I l> ih Disiritt Magistrate 

or by a 1 rivaie party — 42 Mad 109 Jottn \ i irshollaiii 25 horn L R 
4'18 Kl»r"« Ch Hid v. Laiu 3 Bur I J {23 2h C r L J 511 

Ihougli iht High < ourt h»» juris hctioii lo mierfcre in rciision with 
an actjuiinl ii shill ordinarily ttrtise ih's jun dm un sj> iruigly and 
only in sirious cists where it is urgently • n uid d in the interests of 
public justice lo prmni • gross miscarriag *1 justice — 10 \ I J , 

42 C'l f*!* 'ateio V Fttip 28 M I J 0 y> W Mad 505 Parahanakkan 
1 fiNir 20 I W 32“ 26 Cr I J 249 4j Mil 913 m \ L J 382, 

6 All 484 41 flom 5O0 1/rfir v \iir X/J if P I R 944 26 Cr 

L. J 159'’ 25 Cr L J 1266 (Pat) Sibnn P 11 \ / litjf,u;iri| 5 Pat 25 
6 P L 1 811 U n R (1017) 2nd Or m Thus the Uig,li Coutt u tU 
Interfere on the application of a private con>|laimnt where a Magistrate 
ncquillcd the ovcusc I disregarding the unconlra licled isid'nce and facts 
admitted which proved the guilt of the accused and acted illtgilly in trying 
a warrant cose as a summons cise — 15 M I J 22^ Where the trying 
Nfagislratc, in his ju Igmcnt of ai<|uitla1 whd lijmg great stress on all 
considirations tliat might affect ihi credibil tt of the witnesses for the 
prosecution, omntel to consilcr what might l»e alsantred in their faiour 
and al 0 failed to appreciate the cornloratixe s due of an important witness • 
for the prosecution the High Court set aside the order of acquittal and'^ 
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directed i retrnl — Shat*- Ha*u \ Katka Singh i8 C N >*44 

Hifjh Court will interfere in revision and srt jeide an acquittal 'fthrre 
the "icquittil IS the result of m lUtged composition which turns out to 
be invalii— //(ifiifltn v Sam Das 34 Cr I J 120, e, g "here iltf 
Magistrate acquitted the irtiised by nllowing the parties to compron s' 
1 non conipoundible case — 2^ Cr I J j86 ^Oudh) The High Court 
will not hesitate to interfere where ihe acquittal is based on a manihit 
error in law appearing on the face of the judgment — Ahmeddb<“i 
ctpiiUti \ Afatt^aiilal 0 Horn I R 156 6 A I J 758 i All 139 

High Court will interfere where the order of acquittal was not passed on 

the merits but was made on account of the death of the complainant— 

Jilan J Uomoo Sahu 1 P L J 264 10 C M N 862 18 Cr L J tSi 

The High Court can m resision stt aside an order of acquittal passed by 
the Lower Court where the judgment of that Court is xetf summarj *nd 


Vontains no discussion of iht case or distinct findings on the questio 
invobed — Nflbin ChanJra \ Rofendio 18 Cr I J 5*9 (Cal) The High 
Court will eaercise its power to set aside art acquittal, where there hn 
been no trial or where there has been a denial of the right of ^®’i’ *11**“ 
iifiiTi Rfli V ilha^uaiit 5 pat 25 6 P L T 833 27 Cr L J i3S 
thire were gra\t irrcgularitus in procedure and the Inal was conduct 
m an atmosphere of prcjulice the High Co«tt interfered with an eider 
of icquittal— 25 C \\ N 009 (hhoreal shoaling case) The»High Court 
will interfere 111 cert *in exceptional circumstances wbef% a matter 


jublrt. importance i> involved — 24 O C 57 \n application for t*'** 
against an ord r of acquittal may aipropnalely be allowed when Kg* 
points alone ire nvolved— froun v Thamman 1918 P R 8 The Hig 
Court ought 10 int^/ere uiih an order of acquittal at the instance 0 '' 
private compi imam wh»n the offence is of so personal a character {eg 
dvfamation iiivult) that <lt< Local Government will seldom be wiling t® 
appeal from the acqu tial — 20 <r L J 708 (Nag) 11 C I J ‘*3 
Ih mere faci that the High Court if it were sitting as a Court of Apf*® 
wouli havt come 10 a dilfirent conclusion of fact is no ground for eVr 
cising revisioiial juris Ilctton ujxm i petition against in order of acquitta 
39 Mad 50J 35 'I L J 518 When the acquittal of an accused i* t>a 

some such reason as is given in sec (p) or where an incurable iff* 

Kuhr ty Ins occisonej a failure of justice ih it the High Court can intei 
frrs~5 N I R 4 3 I W ,3^4 The High Court should not interfere 

with in ofdir of acquittal when the question is merely as to the 

lion of iloubiful evidenci, and there is no patent ctror or defect m 
order of acquilt il passed Iv the lower Court resulting in grave injustice" 

39 Mad 505 3S 'f L J 5»8 When the acquittal of an accused 1* 

on a fin I nj, of fact ilu Hij,h Court will not Interfere m revision— CreU’" 
V Harp) id - I„.h I J 42 26 P I R 38 26 Cr I J 68n 
the Inal t ouri has ncquitletf the accused after giving due weight to 
the evidence on the record Ihe High Court will not interfere— Mcbr “ 
Ud V Nor Ml 7 1 ah I J 367 26 P I- R 644 26 Cr I J 
NNTi ri ihe NIagi«iratt tool one view of the oral evidence and the Sets on* 
Jud^e took lie opposite VI w and there was no legal point or question 0 
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jurisdiction inxoUcd. )trU tint ihwo »as no ground for interference with 
th- oricr of atquittal— Afimi Chand \ Lalu, 3 Dur L J 323, a6 Cf 
L J 511 \ tnrrc error of procedure ts not b> itself a good ground for 
s«-tiing nsid" an acriuiinl— a* Cr I J 1266 (Pit), thus an omission by 
th*- Xpprlhte Court to scr\» lh»- notice of appeal on the complainant or 
on th^ ofTiccr appointed under sec 422 is rot a ground for setting aside 
th" ordtr of acquittal passed lij the Xppellite Court — Parofeaiiobfean v 
4etif, 20 L \\ 327 20 Lr L. J 249 The High Court will not interfere 

in resision with an ord* f of icquittM pissed by a Magistrate of competent 
jurisdiction who his taW»n a correct sW of the lift {eg, an order of 
acquittal passed h) a 'lagtstraic on a prosecution for an alleged offence 
und<T s'l: 223B 1 P Cod-, irregulirl) instituted on a report sent in 
by a Munsif u,hirh was tmted is 1 complimt— £mf v Madho Ssngh, 
47 Ml 409 23 \ 1 J 189 26 (r I J b6s 

Th- atyjie rimarUs rquall) ipply to eases of resision against an order 
of discharge under sec 253 and ihe High Court uou<d be unwilling or 
'cry relurtani to interhre with in ordi r of discharge based on a eonsi- 
d-ratign of all the prosecution endente, when no evidence has been shut 
out and thin j> nu illegality or irregularity in Ihe procedure adopted by 
the trying Court, esin >f the High Court should on the materials on the 
record consider that it was a fit case for the framing of a charge and 
putting the accused on hts d-fenbe — 35 M L J 518 

The High Court hi' pow«r m resision to reverse an order of acquittal 
but cannot convert a finding of acquiinl into one of tonviction — 9 All 
• 34. 44 Ml 332 3 \\ R 2 When the lower Court has acquitted the 
accused when it ought to have convicted him, (he High Court cannot 
convert the order of acquittal into one of conviction After reversing (he 
order of acquittal the prop-r order of the High Court must be one remand- 
ing the case to th- lower Court and directing the retrial of the accused 

person— RaiKCihu^ar v Cobtnd 23 \ I J 433 26 Cr L J 970, 9 All 

134, 22 Cr 1 J 97 (Ml ) 19 \ I J j 89 Though the High Court, in 

exercising revisional powers agaiOM orders of vcquilial, can go into the 
questions of fact still it cannot th«n and there convict but can only order 
a retrial — 1908 P W R 22 

Jlie only way of 'S.uring convtciion in a case of acquittal is by an 
appeal by the Local r.o'irninent against the order of acquittal— .44 AU 332 
An order und-r sec 471 is not on order of conviction Therefore 
where the accused was icquitted by iht lower Court on the ground that 
he was invani, thi pasung ot an ord r under » e 471 by the High Court 
in revision does not umount to an alti ration of an order of acquittal into 
on- of conviction within the nitanmg of this subsection — 42 M L J, 72 
The jiquuial coniempi ited by this sub s-ction is a complete acquit- 
tal on all the facts and allegations charged, and not an acquittal on one 
charge and conviction on another Therefore, where the accused has been 
convicted by the M igivirate of on. offence and acquitted of another, m the 
same tri d, the High Court has |owtr in revision to convert the acquittal 
into conviction— Rbofa v K E. 1904 I* R 12 Subsection (4) of sec 
430 refers to a cast where the trial has ended in a complete acquittal, and 
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on appeal, and afterwards as a Court of j 
sentence of 7 years' transportation and paas 
-5 'V R 45 


.Jsion might set aside iht 
legal sentence for tnurder 


1221 Sub section (8) ; — ^Thu sub section did not exist in the Cdli 
or Reports but has been added during the Debate m the Legisls'ne 
Assembly on the motion of Mr Rangachanxr It i« intended to fine a 

person, nho has been brought to the bar of the High Court to answer 

why a sentence passed upon him should not be enhanced the right of 
showing by arguments a fortion not only that the sentence should not 
be enhanced but that the whol^ conviction is wrong ind should be set 
aside This amendmenf enables the High Court not only to fefase art 

enhancement of sentente but alto to set aside a conviction if the High 

Court finds that not only the sentence but the constction also is equally 
unjustifiable 

The object of the amendment was thus stated by tlie moser “Under 
the Code as it stands, the High Court has been gi\en the power to eiihanee 
the sentence m ease of persons who have been convicted by lower Courts 
Now, suppose the accused person takes the tonviction and he does not 
care to appeal Rather than undergo the expense of going to th^ H'g 
Court and appealing against thti sentence, he rather suffers the sents”” 
and keeps quiet Dut the police are net satisfied with the sentence impn*” 
by the Magistrate or Sessions Judge who tried the case They sayi be 
should have been given a longer sentence or a longer punishtiient, 
therefore they drag the poor man to the High Court When he appe**^* 
before the High Court, It stands to reason that he «bould be able to say 


* Well, I have been wrongly convicted, but you want to impose a heavier 
penalty now I was content to let things alone, but here the police wont 
leave me alone they have dragged me to the Higli Court now let me esia 
hsh my innocence the tase is not proved against me, the evidence ti fal‘* 
I want to establish that' Sir, there are Judges and Judges Here tb' 
luck of the accused depends upon the particular Judge who hear* 
particular case ff he is 1 Judge who is leniently disposed, he will sV 
'If you are not guilty, I am prepared to hear it’, but there are othef 
Judges who will say ‘No, no, the conviction stands, you have not appeal 
or the time 1* up, you have got 30 or 60 days for you to appeal y®** 
have allowed the conviction to stand, now show cause why I should not 


inflict the heavier penalty which the police want I have to ask you 
show cause against enhancement ' Sir, it is an injustice to do thit 
We must not leave it to the sweet will and discretion of particular Jud^^‘ 
to say whether they will hear that point or not If the man is able to 
satisfy the revising authority that the man is mlitlcd to atquiltal. 't 
only right that the High Court should do Xo" — I /gtslai‘ t 


Dehatta Bth February 1923, page »o8i 

Prior to this amendment, in cases that came up before the High Court 
for enhancement of sentence, ft Md been the practice to accept the eo" 
viclion, and to consider the question of enhancement of sentence on th*t 


basis, see Emf v ChUtlo, 3* Bom ifi) 7 Cr I J 119 *o Bom *“ 
R 03 But this 18 no longer possible, the amendment Is Intended to 6*''® 
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Ih^ arrus^ p'r^on who hi« b»«i brought to the b^r of ihp High Court 
to mswrr »hj t «ontenf«? pts%f 4 upon him should not be enhanced, the 
right of show mg In aYgufrf nt a /arlion not onlj that the sentence should 
not be enhancf'l but that the whole evidence is wrong and should be set 
aside — Fmf % Vahadro, a6 Cr I J 811 (Nag) But where an accused s 
revision petition from his ronviction has been dismissed and then the 
District Magistrate makes a reference under sec 438, for enhancement 
of sentence, it seems that the accused mould be prestuded in the proceed 
mg of the referemre from re agitating the question of the legalitj of the 
conviction, b^ause the Court cannot decide again what it has decided 
rnce— /n rr Saijed I'lif .6 Cr I J (Mad) 

An accused person when showing cause why hi< sentence should not 
be enhanced is entitled to show that the whole trial mas illegal (eg as 
ccniravi-ning the provisions of sec *34) though the question of illegality 
mas not raised at the trial — Emp v Ua innf 49 Bom Sya 27 Bom 
f R 1313 *7 Cr L J 305 A | R lyrtS Bom tio 

— Ctv wtauom — A«otdvmg vo the ptoAtvee o4 
the High Court an application for revision in criminal cases mult be 
presented miihin 60 days from the dale of (he or ler complained of ex 
elusive of the dm* necessary for ol taming copies Ihis is not however 
an mftnxible rule and in eacepiional circumstances the rule may be de 
parted from — 43 Cal «oin 

EsfiJii^ of fact — It » the praci ce of ihe High Court (Allahabad) 
in revisirn unless very strong ground for an opposite conclusion is found 
to east to take the findings of the l.om«r Appellate Coutt (f 

the first Court as the facts of ih'* case — 18 Cr 1 J 435 (All ) 

Netu plea m revuion — An accused cannot be heard to urge a new 
plea entirely inconsistent with the one already raised by him durng the 
trial unless he could establish that the case tor the prosecuton mould not 
be behe%ed and there is an element of doubt m it m which tase the 
beneft of doubt must be gven to the accused — 18 Cr L J 435 (All) 

Loss of record — The loss of a record after conviction is no ground 
for the acquittal of the accused n revision In serious cases where the 
aevtused has been convicted and ..entenced to a substantial punishment 
It may be that a retrial may be ordered — 18 Cr L J 737 (Pat ) 

liuU to shrjt cniiic — A rule which is issued by the High Court m 
reus on should be read with the judgments which were before the Court 
at the time it was j,ranltd and should be read reasonably in favour of 
llie accused — 2 C AA h di 

How to r/e*. ronrr — A Magistrate who is cilled upon by the High 
Court to show cause against a rule issued by the High Court must ask 
the I pgal Remembrancer to apj^ar for him and must not address the 
Registrar of the High Court by letter— 4 Cal 20 

Duly of HaS‘cl'otc sho-jutg tattse — Thougli it i» open to a 'fagls-/ 
irate called upon to shew cause to svdjmit his remarks in answer to the 
ground urged by the petitioner who obtained the rule, it is not open to 
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him to submit ob«erNation> with a to supplement or add to his }uig 
ment— 7 C W N 

440 No part} has anj right to be heard etther personalia 
Optical mth Court to <>'’ '•> pfe'i*'' a"} Court vhw 

hear parties exercising its pouers of revision 

Provided that the Court nn\» if it thinks fit, when eaer* 
cising such powers, hear an\ part\ either persomll^ or b 
pleader, and th it nothing in this section shall be deemed to 
affect section ^39, sub section (2) 

1223 Scope of section —The rule m this section is the g n'nl 
rule proMded b> the I egi-.Kiurr mil ii must be tal en as a Jegistativr 
recK'ion of thf gmenl pr ncipl» ih it person* are entitled to be heard befisrr 
any order ifTectmg nhtm 10 their prejudice can be made — 10 Cal i6S 
Under this section ii f. open 10 the High Court to determine the ques'ion 
raised bj a rule Without htviog the voon«l or pleader for or agam»i 
the rul— JO C I J So The High Court can deni wilh the quest on 
tthethef the Hisirict ^fag»lnle |n$ properK etercised I>i> potter urnier 
sec 43“ without gitiog nonce 10 the accused or -illotting him an epporti»i7 
of being heard— >10 Cal 26S 

The pro'i ion* of chi> eciion ijplj ool) 10 rctision and do hot appb 
lo ihe summity n/eciion of an ippeal under »<< ol thi* Cod'*— n 

CUN 248 This seciion docs not ipplv to see 43^ (*)» ** 

m order is pt»s-<I to the prejulit'e of ihe tecused h* must be h'trd 
either persomll) or b> j lender 

1224 No right to be heard —The rCM«ional power of il>e 

Court IS exercised nt its own discretion md no petitioner has a riglil ^ 

henrd— 7 n re Roii^a Rao 23 M L J 371 The accused is not entitled 10 be 

h»ard when an ord-T und^r sec 436 is cnade directing a further inquiry 
into a summary rejection of compltiot — 14 Cal fio8 (sec also the oiher 
cases cited in Noti. 1184 under See 436) The High Court rifuscd 10 h»if 
counsel who -ippeired Co supjwrt 1 fieiition for thp reiision of m fipjuiit’ 
—14 Mad 3^3 UTiire nn ^ccu•^l person tpplied in retision 10 th* H t. 
Court, and pen Img the reti ion he wt. |<t off on bill 'inJ Iheretfirr 1 * 
xbsconded helj that the High Court would not hear his plen ler m the 
rcMsIon npplicntion — liar \atain \ Emp *4 Cr L- J 240 (M*) ^ 

reference under St 438 a counsel is not rntilled to nppear ngalnst th* 
report — I Horn f4 A pris iie prosecutor ennnot be ntlowcd to ^ 

a reference to the H gh Court kind r sec 438 If he is henrd at 

cm be hfirJ only wiih the permission of the Court — 14 A\ R 5 ' 

Hut by- sirtur of the discreiiomr) power gi\m by th* pro'is° 

fffgft Ojurt ifwajs henrs ct»un«rl in mttier# of importincc — Cal 3 ^’ 

b \ L. J 2J7 
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441 When the record of any proceeding any Presi* 

Statement by Presi- 'I'‘g»strate is called for by the 

<fercy Magutrate of High Court under section 43 c, the 
grouniJi o( Ins decision >, * . t . • j 

ta be considertd by High 'f'lfristrnte imy submit with the record 
C®«rt. st*itement setting forth the grounds 

of his decision or order and 'in\ fncts which he thinks material 
to the issue, and the Court shall consider such stttement before 
O'er-rulmg or sitting aside the snid decision or order 

1225 \ sistrm<-nt fled under this seccion tikes awiy any irregu 

{aril} In the proceedings of n Magistrate ciused by the omission to record 
reasons btfore nfirring i nse under sec aoi or dismissing 1 complaint 
under »ec J03 — 3 '1 1 1 

A siitement suhmiitid bj n presidency Magistrate under this section 
must be regarded is 1 tompletion of the record and possesses 1 conclusive 
charnctfr is against ifiidavits— 1* Bom ly** 

Till* section docs not ibrogue the terms of section *63 or 370 It 
iticrel) allows the Presidency Mig sirate to suppknef’t the reisons which 
hi\e bern alreid) slued under sections ind 3"0 Jt docs not apply 
where no reasons wlniever hise been ricorded by the Prcsi lencv Magis 
frjie A Hench of Presdenej Migistnces imposing 1 sentence of impriion. 
ment for in offenc’ must record ilieir reasons for the conviction The 
omission to do so in a cise where no recorl of the evidence was 
taken i» i grate irregulvity But hating regard to the rcisons for con 
ticiion disclosed in ilie record submitted by the Presidency Migisirate under 
this section ihc High Court in ih » cise dd not set aside the order of 
t/ie Bnnc/i on tfi» ground of the irreg hriiy— /« rc Derjish Ihsiain 46 
Mad iji 

442 Uhen n ense ts resiswl under this Chapter by the 
High Ccurts Order to High Court it shtll, in minner here. 

be certified to lower , e j j . 

Court or Magistrate mbefore provided by section 435 

certify its decision or onlcr to the Court by which the finding, 
sentence or order revised vvias recorded or pissed, and the 
Court or Magistrate to which the decision or order is so certi- 
fied sHtII thereupon nnkc such orders ns are conformable to 
the decision certified , nnd, if neecsstry, the record shall be 
.amended in accorihnce therewith 

1226 Scope Ol section —This Sixnon deiU with every case which 
IS revi-cd unite tbs Chipier by -i H gh Court m other \\ortl> it applies 
to alt re'i'ions whcllier under set. 435 or sec 439 and jt provides thit 
It shill certify Us decision or orler to the lower Court, but jt coniii'it 
no suth provision tint it will certify its decson to itself This shows that 
ihe High Court cinnot rev .e my juigment passed by jiself--i9o^ P R ^ 
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CHAPXrR XX\!II 

^rrci<L pROMsToss Rfi^tivc to c\«;fs is wincit ruRonEiv asp Isdi'N 
nRttlSIl SvniCCTS 4BP rOSCERSFD 

This Cli'ipter has a<M<sl b> ih<* Criminal law ^mrndmfnt Afl 

\II of 1923 

‘ The procedure for the irnl of cases m which racial consideniiot’A 
are m\oI^ed is included in 2 new thapter which tikes the place of the 
oM Clvipter JvWlll of the Code 

As re^irds the new Chipter NWIII it will be objerteJ that d 
opphes to offences ponishible with imprisonment which ire alleged to ha'® 
been commited outside i presidcncj-town The first step to be titen 1 " 
secure thit Atich n else «hill be tried under the proMsions of the Chapter 
Is n cliim to be mid* b) ihe iccused person before the Mflgistrite Unle** 
such a chim is made it one of the stipes indAitcd for the triit of a sutn 
mons-cisf Of of 1 wirnnt cise, or for the inquiry prelimmiry to com. 
miiment, the proMMOOs of the Chapter will not ippl> The Magistrate 
then mikes such inquiry is he thini s necessary As a guide to th* Magi’- 
inte in coming to 1 finding is to whether the case should be tried onler 
the prOMsions of the Clnpter or not, it in provided lint if the cornplimant 
ind the accused persons or my of them are respectivelv rurop-'in ml 
Indian Driiish subjects or Indian ind Turojiein British subject*, he shall 
find tint the case should be tried under the provisions of the Chapter 
For other rises wiih which both European British subjects ml Indian 
Briluh subjects ire connected ihc Migtsirwe must b" satisfied thit it *’ 
expedient for the ends of justice iliaC the case shill be so tried Thi’ 
It is observed is the sime criterion is that now contimed in clause ('I 
of subsection (0 of section 526 of the foie of Cnnnml Froecdure reH’ 
ing to the powers of 1 High ( ourt to tnnsfer cnniiml n»cs If th^ 
Migistratc rejects the chin*, the person has i right of appeal to the Ses- 
sions Judge whose decision is fiml, iml if the chim is rep-cievl by the Magi’ 
true the Migisirate i< n-quirtd to sny the proceedings until the exp riticn 
of the period nllowed for the presentation of the ippeil, or, If on appeal 1’ 
ircsenieo until it his decide,! Tlie |»eriod itlowcl for the presentiuei 
of in nppeil is fiie.1 by Ariicfe iff.A of the Indian 1 imitition Aft, lOoS f* 
siven di)s The persons who will be included within the term •' fomplim 
ant for the purpose of these provisions are lh»n defined by the propos*'^ 
seciten Inci tentally public servants and officers ind servant* <-f cf"’* 

pieties, nssoclitioos nr bn.Iirs In which the I^il Government by general 
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rr «prrnl ordi'f nn) the prOMSion^ of ihe section to apply, will 

not he included wiilin the dernition merely because they have made i 
eomplairrt or c"®'' information in tleir ofiicial or quasi” ofllclal 
capicii) The procedure m summons-c'tscs punishable with imprisonment 
IS then Hid down Tor warnot-cases which would normally be triable 
under the proai nns of Chapter \\I of the Code if it is found lha' the 
case ought to lie trie I under the provi ions of this Chapter a Magistrate 
Is requircil if he does not d charge the actusoil to comm t the case 
for trial to the Court of Session whether the case is or is not exclusiv ly 
triable I \ tHi I mirt Normally in the Court of Session the case will 
then Iw tneil Ly a jury of mixed nationality, the ma;ority of the jurors 
bring rithtr In Ians or Europeans and \mericans according as the accused 
person is an Inlian or a Puropean sulject of Ills Majesty ’ — Statement 
of Ob/fels aid fteasont Porn ii 


443 {j) U here i» Ihe course of the trial outside a 

^ breside»c\ to*i>t of any offence Pumsh~ 

D'terrairation regard- ^ ^ i u t 

iDg applicability of this oble ‘uith intprisonmenf, the accused 
Chapter person, nf any lime before he is commtU 

ted for trial under Section 2x5 or ts ashed to sho t cause under 
Section S43 or enters on his defence under Section 2,6, as the 
ease mny be c/nims that the case ought to be tried under the 
pro isious of this Chapter the ^fagtstrate inquiring into or 
tryng the case after making such inquiry as he thinks necessari 
and after allowing the accused person reasonable time •iithin 
■which to adduce eixdence in support of his clvm shall if 
he ts satisfied — 


(fl) that the complainant and ihe accused persons or any 
of them are rcspectnely European and Indian 
British sithjccls or Indian and European British 
subjects or 

(b) that in vteii of the connection ’diith the case of 
both an European British sitbjecf and an Indian 
British subject it ts expedient for the ends of 
justice that the case should be tried under the 
proiisioiu of this Chapter, 

record a finding that ihe case ts ti case sihich ought to he tried 
under the frotuiotis of this Chapter or, if he is not so satis^ 
fed, record a finding that it ts not such a case 

(2) irbcrc the Magistrate rejects the claim, the pers^ 
by 'ihotn it -las made may appeal to the Seisiotii Judge, 
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the decision of the Sessions Judge thereupon shall be final and 
shall not be questioned »n any Court ui appeal or revtston 

(3) Where the Magistrate rejects the claim, he 
the proceedings until the expiration of the period alloued for 
the presentation of the appeal or, tf an appeal is presented 
until it has been decided 

This section has been frantcti on Ihe Imes reeommentled in Pit'’ 
of the Racnl Diatinctions Committee Report 

1226 A The mere fact of the atcused person being m FuropetH 
Rntiah subject does not entitle him to the benefit of Chtpter XNXIU 
He must cliim before the tommiuing Mogistritr to be tried under the 
KpeciM procedure, and the Magistrate must find that the necesjaiT ingf** 
diervisi are present If any such claim is made prior to comniittnent but there 
IS no finding by the Magistrate, Ihe question cannot be raised tn th* Sessions 
Court If a claim is made and the Magistrate finds favourably to “i* 
accused the order is final and the Sessions Court ennnet go behind it 
If the finding of the Magistrate is adverse the partj should appeal and 
the decision of the Sessions Judge ssoutd be final The Intention of t e 
legislature is clear that the point should not be raised in the lligh Court 
—Hay V Emp 28 O C 230 * O W N 469 26 Cr L J 

A claim to be tried under the provisions of Chapter XXXIII i* wholly 
different from a claim to be tried as an Furepean British subject etc 
under sec 5283 So far as the former claim is concerned, the question 
of the status of the claimant does not altvays arise, as is csident from i ' 
provisions of clause (b) of sec 443 WTiereas in a claim to be dealt tv t 
ns an Furopean or Iildian British subject (sec 528 \), the claimant has to 
prove his own statu*, m a claim to be tried under the provisions of Ch 
XXXIII the claimant may or may not have to do 50— Vartnnfale ^ 

52 Cal 347 29 C V\ N 447 26 Cr li J 401 


This chapter do^s not apply to Presidency Towns There I* t*® 
vision in the Code for enabling a person to put forward a cUun to M 
tried under Chapter XXXIII either before ft Magistrate holding an inquiry 
rr trial in a Presidency Town, or before the ffigh Court during the tra 
of a ease It is unreasonable 10 suppose that the Legislature ever Intrn 

that when th»re was no hnowmg whether there would be a consicu®® 
an acquitial (and both are open to appeal under sec 449) an inquiry mS 
be asked for and the Court required to decide on the question os to wh'iher 
if tried ouisile a presidency town the case would have been triable un * 
the provijlons of Chapter XXXIII The only object of such a® 

IS that ihe result of it may be nvailcti of lor the purposes of an opp*® 
by ihe accused in the case of a comictlofi nnd by the Crown In the ca*^ 
of nn ncqulttnl The j roper time to raise the question i* when leav* 
to fnpe.,t Is nil tied under w 4^9 (e) — MattI iJitU \ Fmp, (supf*) 
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444 for ihe purpose^ of Section 44 y ' conipUniuinl ' 
Defimlion of “coin* »«<’«»»* '«»»' pcr^ou inalinf; a coriiffam!, 

plunint’. or iti rfTalioil io case of ■ulitcli 

cogiiKunce is faIvCn tiiitfcr ifitisi; (6) of Section igo, sub-section 
(;), U113 person nbo has ptten iitfonmiiton rclaling to the 
coinmitsioii of the offence ‘iithin the nuaniiig of Section 154: 

I'rorided 1 /iflf a Public Peosecuior, a fiiMic scriant, a 
nieuther, officer or serzant of aiij local authority, a railway 
sen ant as defined in Seclunt j of the Jndnjn liailuays Act, 
iSgo, or nil officer or sertant of any company, association or 
offer body to which the l,ocal Goiernnient may, hy general 
or special order published tit the local official Gazette, declare 
the proiistons of this section to apply, shall not, by reason 
onl) of the fact that he has made a cof>r/»Iai>lf of, or gnen 
mformation of an offeine iii hts capacity as such Public 
Projcenfor jcrtatif rniltoaj servant, mcmhcri officer 

or scraut be deemed to be a complainant •iithin the meaning 
of this section, nor shall a police oj^icer be so deemed by reason 
only of the fact that a report under Section spy relnfm^ to a 
case has been made by or through him, 

lhi< teciion lia5 b*-<n ad<J<.(l li) ihc llill inU Oid no' lmsI 111 lie 
K''port of lilt Racial DiMtnciionv CommiU «. 

445 (;) U'here a Magislratt or a Sessloiis Judge 
PtinJiicii. Svmmin. dcadt, under Section ,43 that a case 

easel ought to be tried under the proxisioiis 

of tins Chapter and the case is a siuhmjohi case, the Magistrate 
trying the same shall direct that the uist be rvferred to a 
Bench of tao Magistrates and afalf send a copy of such order 
to the Distrnl Magistratt *t/i» a/uiH fortiriilh provide for tin. 
constitution of a Bench of t'lo Magistrates of the first class, 
of ufiom one sJinU be an Fitropcan and llie oilier on Indian, 
for the trial of the case 

(2) Where the Magistrates constituting ihc ifciicf by 
which a case is tried under this settion di^er in opinion, f/ie 
case together •iilh their opiinoiii ffiereon shall be laid fjcfore 
the Sessions fudge, who nmv txaimne am parf\ or recnlf onJ 
fcaniinc any iii(nes£ who has already given etidence m the 
case, and may coll for ond take unj further evidence, and ’ 
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thereafter -pass such judgment, sentence or order tn the case 
as he thinks fit and as ts according to law. 

(5) person comtcied by a Bench under this section 

shall haze the same right of appeal as if he had been convicted 
by a Magistrate of the first class, and any person coiizicted 
by a Sessions Judge under sub-section (2)shall haze the same 
right of appeal to the High Court as tf he had been conzicted 
by the Sessions Judge at a trial by the Sessions Judge Wider 
this Code 

{4) In an} case tn zihtch it ts impacticable to constitute 
a Bench m accordance uilh the proztsions of suh-section (i) 
in any district, the Dtstncl Magistrate shall transfer the case 
for trial by a like Bench to such other district as the High 
Court may, by general or special order, direct 

(5) I\otv.iihstamlingi anything contained tn this scctioi', 
the Local Government may. by notification in the local official 
Gasette, direct that all summons-cases tried under the pfO’ 
itstons of this chapter tn any district specified in the noltficaiton 
shiiU be tried as if they ztere uarrant-cascs «» accordance with 
the provisions hereinafter m this Chapter laid down for the 
trial of warrant-cases 

&ub*»cctions ( 1 ) to ( 4 ) of tills section embody the recommendation* 
contained in para iS of the Noet^l Duhnctioiis Committee Beporl 

\s rcRards sub section ( 5 ), the reason is thus staled by tbe fran'O'’* 
of the Bill Tlie Local Governments and High Courts were consulted 

on these proposals of the Committee (1 e as regards the neiv section 445)* 
from the opinfont* received »t is clear that in many ^re^s fn fndii these 
j reposals will be impracticable, and it is considered that m any case th» 
idoption of the procedure proposed for sim lar warrant cases (sec 44^) 
namely, commitment to ^nd trial in a Court of Session by )ury, wou'd not 
be more opensne thin tb" proposals of the Committee \ccording!v 
is proposed (in analogy with the powers given to Local Governirenis by 
sec 269 ) to jiermit Locil Governments to direct that in particular district* 
•■ucli las'** shall b" enable according to the provisions h d down fjr th" 
trial of similar vvirrant lasts' — 5(alcnte»( of Ofc/cc/i and HeasoiSi 
Jara 6 

440 (/) 11 here a Magistrate vr a Sasioits Judge decides 

Fro edure 10 warrant i>fction 44 ^ that a case ought 

case* to be tried under the pro isionS of tins 

Chapter and the case ts a v.arrant-casc the Magistrate mqmrmg 
Inlo vr trying the Case shall, if he does hat discharge the 
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accused wider Section 2o<j or Section s^j, as the case may be, 
conimit the ease for truit to the Court of Session, -ahclher the 
ca^c IS or is not cxchisi cl\ tnabh fi\ that Court 

(.) II here (tit aictistMl is conwiilied to the Court of 
Session under 5i((i-5cc(iuti (i) I7ic Court jlio/l proceed to try 
the ease as if I/ic accuird Iiotl required fo l»c Iried m accordance 
vith the proitswns of ^rcltoit jy,, and ttie /*rott5iOfi5 of that 
secfiuii Olid IIic other />ro>isioiis of Chapter XXIII, so far as 
thc\ are applicable, shall apply accordingly 

I’ro^iJcd f/iot sihert the trial before the Court of Session 
'xouM 111 Hie ordinary cuursi l»c 'iitk the aid of assessors, and 
the accused, or of all them |uin(h, rciiuirc to iic fried m 
accordance uif/i froiuiona of Section 284A, the trial shall be 
held y.ith the aid of assessors oil of xhoin shall, m the case of 
European Dntiih jub;ctls, l»c 7>erjoiiJ nlto ore EiiroJ>cnns or 
linewconj, or, m Hu cmi. of Indian linUsh sub]ects, 
be Indians 

Ihift •'Cction (.iiibc>(li«s the recomnicnUaiion of the Racial DiktirK-iions 
Committee toniained in Tara 17 of lUeir Rejiort 

1227 Tfial to be by jury.— When an lurojem Critidi Subjet-t Is 
committed to the Court of Session under the pro\isiuil» of section 446 (?) 
the Inal must be m accordance with s^tion 27^ thit is to sb) thn accused 
I’ltiil be tried by a jury the majority of whom shall il before the first 
juror IS called and accepted the accused so r quires consist of perst^ns 
who ire Europeans or Americans But when the tri il before the Court 
of hession would nothc ordinary course be with the nJ of nssescors th) 
accus'-d has the rij,ln under the jrosiso to set. 440 to be incd with the 
aid of assessors all of wlom sbill be of die c itr^ory \ ilhin whitli tie 
accused comes By ordinary course is here meant the course which 
would be followed it the ^bsenc^ of t claim ly the iccuscd to be d etc 
willi under the proMsTons of Chipler or m the ibscncc of 1 Noli 

fication by the Local Ootcrnmcnt under the |rovisicns of section 269— 
Bruy \ Crown 5 Lah 515 (^17 518) 

447 If at any stage of an inqutr\ or fried under ffiii 

Coun » .»f»TO ac. "" "lol 

eused persons of their the ease ts or unt^ht be held to be a 
rights in certain cases. uhich ought to be tried under the 

pro,.isiotis of this Chapter, he shall forth iiH: inform the aaiised 
person of Ins ri^’/ds under fins Cliafler 

The omission by the Magistrate to inform the accused of his rights to 

/ 
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be tried under this chapter >5 curable by the j revisions of sec 53f— 
Zagrtja \ Etip 3 Rang 320 4 Bur Lt J 44 

4A8 I'or the purpose of the trial tn Rangoon of any 
R»terenC ‘5 to Ses tons person ttndcr the pro istons of this 
Judge to b* CO s^med as Chapter references to the Sesstos 
references to Hgh Cout , ' ‘ , 1 .. 

n Rangoon shall be construed as rejerencts 

to the High rnitrf of fudicature at Rangoon 

Spec al provstoni re- 449 (r) ll here 

latmg to appeal 

(a) a case is tried b\ jury m a High Court or Court of 
Session under the protisioiis of this Chapleft or 
(f>) a case ihich -itouhl otheruisc haic been tried 111 der 
the proxisions of this Chapter ts under this Code 
coinnittted to or transferred to the High Court 
and «< tried } V jury m the High Court or 
(c) a case is tried by piry in the High Court fii « 

dcncy toun and the High Court grants lea e to 
appeal on the eroitiid that the case vould, if d 
had been tried outside a presidency iom lot 
been triable under the fro isions of this chapter 
then iiolj.ilhst(tiu!iiig anything contained tn Section 418 or 
bection 4,j subsection (_) or in the letters Patent of 
High Court an appeal niay He to the High Court on a inalter 
of fact as aell as on a niatlef of lav ^ 

(3) \otvithslanJing attylhnig caiitnined tii the letters 
Patent of 0113 High Court the Local Goicrnment tins direct 
the Public Prosecutor to present an appeal to the High Court 
from an original order of acquittal passed by the High Court 
III anv such trial as is referred to in 5 ubsc(.tion (/) 

(j) In appeal under sub section (/) or sub scctim (-) sloth 
‘there the High Court consists of More than one fudge, Ic heird 
by tao fudges of the High Court 

See r in 7 (^) and (r) of (he Stalei <* 1 of Objects ant I etito n 

1227A Appeal — Uattrr of fat! » alter of law — TJ <■ accused 
on -iri>earing before (he Magistrate tvho hll the inquiry prfi rti niry I'' 

comm tnient nstrrieU I is r ghi 10 be treil as an Furopean Ur tldi sub;ect 

and upon ihil ih- Mag »intr being satisfcj lint I e ' as one, pused a" 

order that he t -is to be J alt w th under sec 443 of ll s Code In' 
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trial before tlip Nr»Mcin» Julgc, the prtnecuiton diJ not tike my steps to 
ha\e tlic 'Ijgisinte » orJ r imJ , but I11J him charged md tried in 
the crdimr) nn On Irom the conMCtion held tint the appeal 

lay on a matter of fact is well js on a mailer of iaa under this section, 

and th" accu'etl could question the legiliiy of the conMclion, even though 

there might not be any fouitilation for his claim to be tried under this 
thipt>T — 5ingJf»oii V Ero/> , *9 C TV *Co 4! C L J 87 *6 Cr L 

J 66i 

This section Ia)s dottn that in cases tried by jury in ippcal lies to 

the High Court on a matter of fict as «c!l is on a matter of latv Uiere 

fore, in a cisc tried under this chapter, the finding of a jury on a question 
of fact IS no lung r final, iccording 10 the present Lode md therefore to 
justify an interfertnce by the High Court under see 307 the finding of 
the jury need not be mmifistly tirong or perserse — Crown \ Etiial 
Parshad 0 Lah 9S 26 P L R 263 26 Cr L J 124I AIR 1925 
Lah 401 

Leave to appeal*— it is desirable that in apphcition for leave to 
appeal under Clause (c) should be made to the Judge who tried the case 
The right of apl>eal depends upon extraneous circumstances which have 
nothing to do with the guilt of the accused md ihi. trjing Judge is better 

qualified thin any one else to decide whether these circuinstonces esut 

or not— Vorfindsfc \ fmp 52 Cal 347 29 C \\ N 4471 26 Cr L J 

401 \ I R IU2J ( il 14 Hut in mother C ilruita tasc it has been held 

that It Is desirable that the ijilHalion for Wvc to appeit should bo heard 
by a Division Henth rather than b> a Single Judge who tried the case, 
since no appeal would fi' against the decision of the Single Judge refusing 
leave to apjeal it is better in the interests of justice that the application 
should h'" h»afd by a Division Bench — Turner \ Etiif 52 Cal 6j6 ag 
C N 458 4‘ C L J 32s 26 Cr L J 835 

\pplication for leave to appeal should be made with notice to Crown 
but once the leave is granted without such notice it cmnot be revoked 
on the ground of want of such notice— I/artiiidufc v £111^ (supra) 

This section gives the right of appeal gainst the decision of a High 
Court in thret classes of c se% Th*' first cliss arc the cases tried by jury 
in a High Court unUr th j rovisions of lli«' thiptcr and cm only ajvplj 
to High Courts outside a Presidency Town The second cliss of cases 
are thos which vvouM otherwise be tried under the provisions of this 
chipter but are under the Code committed or transferred to the High 
Court md tried b> jury in ihe High Court In tivese t\so trlasscs of cases, 
in absolute right of ipp^il is given But in classes of cises referred to In 
clause (c) the right of qipeil is dependent on the condition of granting 
of leave to appeal The necessity for the insertion of the condition of 
granting l^ive to ippeil m cliu c {«.) ippears to be due to the fact that 
in cises which come under tKuse ^b) llie quisiion whether Chapter 
WXIII is appl'Cible or not his bwn decided before the cise is com 
mitted or transferred to the High Court But h cases which come under 
clause (c) this question has not arisen, and it v\i» necesury for 
legislature to provide for a decision of the question Th s question is 
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be OcciUcd bj llii* High Court before lea\e to appeal is. granteJ, anJ if 
that H Jtcitfed ih accused’s fa^bur, he is enltlleJ ns of right to an appeal 
— Turner v Em^ (supra) 

460-463. * * 

Sections 453, 4^,4 455 uid 4^9 ire now rt enicted js scclion j 8\ 
S2SI3, saSCi and 5 ^ 80 , respcctncly Sections 45^-458 are IncorporatpJ 
in secs 491 nnd 40: \ section 460 is included in section 284 subsedoa 
(2). Section 462 IS no" merged in section 326 The remaining sections 
( 450 i 4 S>. 4 S 2 i 461) arc omitted 

Under the old Code, an European British subject had a right to claim 
to he tried by jury, that right wa* a substantive right arid pot 1 mere 
hnttrr of procedure, -irid therefore where the commitment wa' mul'' 
prior to the coming into force of ilie new Code of 1923, but the trial in ihe 
Missions Court was held after its coming inio forte, held that the accuseJi 
right to be tried by jury was not lost, and he was not 10 be tried by 
Che Judge with the aid of assusors — £ni^ v rdsinaorife^ 6 
\ I R 1923 L^h 446 i6 P L R 413 
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464 (t) 'Vlitn a Magistrate holding an jnquify “ 

trial has reason to bel»e\e that the 
Hcwtd liemg luiatir accused is of unsound mind and conse- 
quently incapable of making his defence, 
the Magistrate shall inquire inlo the fact of such unsoundness, 
.incl shalf cause such person to be examined by the Civil Surgeon 
of the district or such other medical officer as the Local Gov- 
ernment directs, and thereupon shall examine such Surgeon of 
other ofliccr as a uitness, and shall reduce the examination to 
'\riting 


(lA) f’ciidiiig 5Mc?i rvarrifuafiQM and inquiry the 
tfiay deal urt/i the accused m accordance uith the proxtstonS oj 
iicction 466. 

( 2 ) If such M.igistrate is of opinion that the accused Is bf 
unsound mind and consequently incapable of making Ills defence, 
he s/iaU record a ^nding to that effect and shall posportc further 
proceedings In the case. 

Change Sub s xiion (|\) anl the Iia]tci!>rd words In subsection (*) 
In'* been pd W by »ci. 120 o! the tr V Code Aiti-nJmenl \cl \'l" 
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465 (») If a»y person committed for trial before a Court 

of Session or a High Court appears to 
the Court at his trjal to be of unsound 
mind and consequently .ncapaWe o( 
mulling- Ills defence, the juq or tbe 
Court with the aid of assessors, sh dl, in the first mstince, try 
the fact of such unsoundness .md incapacity, and if the jury or 
Court, as the case ma) be, is satisfied of the fact, the Judge 
shall record a finding to that effect and shall postpone furth« 
proceedings m the case and ihe ywry tf any shall be dtscharsti 


Proc'dure m case of 
person co'nmitted before 
Court of S ssioa or High 
Court being lunatic. 


(a) The trial of the fact of tht unsoundness of mind and 
incapacity of the accused shall be deemed to be part of his tnal 
before the Court. 


Change J— -The inlic«se»l word* 'll the end of sub-sectioo (0 
been added by scttion I3t of Cr P Code Amendment Act XVIII of *9*^^ 
This imendnirnt provites for U>c tltscharge of \he jurv the ® 
the Court of Session or the High Court being stlisfied lhat tho accu« 
IS of unsound mmd and locnpible of mitung his defence — Stu'ri'irnt o] 
Uhjeets <t>iJ ffeatorir (i<)i4) 


1229 Fact of insanity to be tried:— 'tiwc, after i tnai M* 
once ndjourfiod on account of tlic prisoner’s insanity, the Zitlah Surg 
rtports thil tho prisoner Is cspiblc of nnUmg Ins defence, the Judge * 

Tnil 'vuh itiL ud of issosors yylicther the prisoner is c'lpaW 

Iiif defence, and cannot act merely on the letter of the Zillah Surgte''^ 

3 Wcif 583 

The question of unsoundmss of mind must b« tried by 'lie Judf * 
jury, and not b) the Judge himself personally— 19 ^\ R IS 

Again, the question of the ui)M>un<lne^» of mind must be 
first instance The is^ui as to the unsoundness of mind of the actro 
n preliminary issue, jmd must be submitted to iht jury first before 1^ 
cccding with the trial—ip W R 26, 4* All tj- Wlierc in the 
of his examination umltr seC 31^4 the accused said that he s' is ’’t'* 
senses svlicn fie tried to rob it was hefd that the Court of Si**'®'’ 
hme acted und^r this section and ined the fact whether on ihi* 
accused was called u|>on to plead he was or s\ i» not of unsound min^ ^ 
tijnblc or me ipable of m thing hrt deftiict— /o^rfro y i n'/> , >S fy." of 
3t9 Hhtn the nccused cominiiud to the Sessions app< irs I® 
unsound niinl, tlie Sessions Julge 1% boun I to try the fact of insanity^ ^ 
ind should not trj ,i jilung with i1k trial for ih- offeiice— iWJa ' " 

If tn n ease comniilCed to the Sessions, objection is laVcn ©f 
of the accuv -,1 that he J»,of unaouijl mn» 1 , and ifie Civil Surg"^ ^ 
examine,! ns , witness on beli df o7 |he jiccu*ed sines that th^ 

Is a person of unvouni mini ml iherrfore not m n fit state 10 on W*! 
the proceedings ml to st tnd his in il, Ihe v’lui lies on the 



Sec 46 j ] Tifp con} or criminal pROcroupr 


IIOI 


to pro\e that th' a«'u«isJ »« of scum! min<l In «uch a cw It is imppipir 
for the Se»*ions Judge to charge the jury that it is for the defence to 
satisfy the Crurt that he is of unsound mmd Put such a charge to (he 
jurj, though improjier, does not amount to a misdirection so as to make 
the verdict of the jurj on this point unacceptable specially if the \erdift 
IS unanimous— Ahih Das \ Enip 51 Cal 584 (586 587) C 

In a trial at the Sessions if a plea taken on the prisoner’s behalf 
under this Section, that he is of unsound mind and incapable of making 
his deftnee. It IS for the Cronn to establish the soundness and capacity 
of the accused The inquiry as lo the soundness or unsoundness of the 
mind of the accuse 1 is a pretiminary inquiry svhieh is conducted for the 
satisfaction of the Court, and m that sien the proecution ought to com 
menee and give their evi lence — knip \ Gopi Mohan Saha ji Cal 8 7 
(818) (Day Murder Cdie) a6 Cr I J 276 

Douhlfn} r<tres — Where a Court entertains doubts as lo the sanity 
of the accused the Court should not merely put questions to the accused 
but should try the fiet of such gnsoundoess of mind by evnmming the 
Ciyil Surgeon or some other medical ofTcer and by taking euch evidence 
as might have Wn procunble from the village at which the accused resides, 
with the Mew, of ascertaining whether the accused had at any lime prior 
to the comm ision of the crime eahilnted symptoms of sanity — » B H C 
R 33 

Where in a doubtful ease the Sessions Judge convicted the atxused 
the High Court set aside the conviction and ordered an inquiry under lhl» 
Section before retrial on the charge—j^j P R 54 Where on n reference 
for confirmation of a sentence of death the High Court entertained doubts 
a* to the accused s sanity, the case would be referred to the Seisions Judge 
for further inquiry — 2 W R 33 

1230 Fostponement Ol trial —Where the prisoner Is found to be 
insane the Sessions Judge shouM postpone the trial and proceed under 
sections 466 and 467 instead of proceeding with the trial and acquitting 
the accused— 9 W R 23 i W R 11 3 W R 70 3 W R 57 

V Sessions Judge has no power lo stay proceedings and direct an inquiry 
to be made into the state of the accused s mind, where it appears to him 
problematic whether the accused is capable of making his defence The 
proi>er procedure to be followed is that prescribed by Secs 465 and 466— 

2 Wtir 582 

1231 Subsection (2) —The preliminary inquiry held under ih s 
section IS not a trial in the sense of ascertaining whether the accused is 
guilty or not of the offence charged— 3 PI J 291 

466 (f) Whenotr an accused person is found to be of 

unsound mmd and incapable of making 
Release of lunatic his defence, the Magistrate or Court as 
J^ndtog itiTestgati n or -whether the case iS one 

tn uhich ban may be taken or not, 
release him on suOicient secuntj being gnen that he shall * 
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properly taken care of and shall he prevented from doing injurj 
to himself or to anj other person, and for his appearance when 
required before the Magistrate or Court or such officer as the 
Magistrate or Court appoints in this behalf 

(2) If the case is one m (2) If the case is one in 

Custody of t'd'l ■"ay Custody of 

lunatic not be taken, or lunatic. optnton of Uif 

if sufficient sccuritj is not \fagistrnte or Court, bail 
given, the Magistrate or Court should not be taken or if suffi 
shall report the case to the cicnt security is not given, the 

Local Government, remanding Magistrate or Court, as the 
the accused to custody pending case may be, shall order the 
orders, and the Local Govern occiiied fo be detained tn safe 

ment may order the accused to custody tn such phsce and 
be confined in a lunatic asylum, mnrtner as he or ft may think 

Jill or other suitable place of pt and shall report the action 

safe custody, and the Magis« taheu to the Local Goiernment 
trate or Court shall give effect Provided that no order for 
to such order the detention of the accused tn 

a lunatic asylum shall be made 
othemvisc than tn accordance 
stith such rules as the Local 
Goternnient mnj hate made 
iirtrfer the Lunacy del, 

1912 

Change. — T 1 1« Steiion has been am'nied is «hoi\n b> the 
worI« by Sec 122 of the Cr P C Amcnlment Act \\ III of 10*3 
s'*ction »s so imd^nJel is to allow bail in b» (innled ni the discre'l'’'' *’ 
the Court in my case m whrh the iccuscd is a lumt c, anJ ihe nm'n 
mrni -ilso perm ts |he necu ed tn be I ept in custody The object in view 

Is lo delrgite tho |iower of ihe I «nl Grvcrnnint nd to do iwiy * 

the existini; distinc'l on in procelure between hi hbte nn I non had’h 
rises — SlnfeMfiit <1/ Ol/eelt ntnl Reasont (lot't) 

1232 WVre i MaRistnie or Scs-ons Julj,- insteiJ of [rocreJnj, 
snbr (h s section, tries the iccusnj ind 'Ktlu Is I im on the Rroun I o 

iosinity the order of nnp lial n lltegil— 'iSS \ \\ N lof to '' 

3- 9 R *3 3 " R 7® . , 

When Ihe nrruscil i» confoed in *i lunilic isylum or jiil or some oine 
jlace of sife custody iceording lo the order of the Oovernmenl, ih" VJigi* 
trite* power <>ef ih" nccused crises from such confnement, an! he ci<'n''| 
release him on sTitrny lairr on He tap deal with the accused only if 
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ihf afni«M i« bid co h m unW see 4*j on a cprtircate that the 
aCTu<pj It capable of making hit defence— 2 C1I 3^6 Out under the 
pevnt section it am»ndej the Court itself ttill bat* potvcr to detain 
the insane nt^sed in 1 place of safe custody, nn I in such a case it will 
not cease to late control oxer the accusctl, but will be able to release bun 
afi'rwafds on sufTcient security bemg g sen 

467 (1) \\hene\cr nn inquiry or 1 trial is postponed 

tintlcr Siciion 464 or Section 465, the 
MiEWnte or Court, as the case may 
be, mni, at nn> time, resume the 
inquiry or IpIiI and require the aroused to appear or be brought 
before such Magistrate or Court 

(2) ^\hen the accused has been released under S 466, 
and the sureties for his appearance produce him to the officer 
nhom the Magistrate or Court appoints in this behalf, the certi- 
fictite of such officer that the accu'-ed is capable of making his 
defence shall be recenable in evidence 

\\'b^n a trill i' po tpon»l wnlcr on thp grounl of insan ty of 

the accuse It »1 ftutj noi I" r^sumM ai ih* poni it si ich it \ ai pre 
Moukly MopppI tut should t*<» comni'nc^ de tt> o 'h'n ilii> Court rn 4 
b m rapat li* of n ik ng 1 s J/’lence— 2 \Vc r S*2 


468 (i) If, St hen the accused appears or is again brought 

P™«4u,. "" O'- •I'O Court, as tho 


accused 
Appearing before Magis 
trate or Court 


case may be, the Magistrate or Court 
considers him capable of making his 
defence, the inquiry or trial shall proceed 


(s) If the Magistrate or Court considers the accused to 
be incapable of making his defence the Magistrate or Court 
shall again act according to the provisions of section 464 or 
section 465 as the case may be and 1/ the occufed ts found 
to he of unsound mind and tncapahle of mafeing his defence, 
slall deal uith such accused m accordance uitb the provision 
of section 466 

Change —The lalilrl lord it ihe rnl of ilie srci on have brpn 
a.tJM h> seciiQix ii3 ot llw Cr PC VwpnJm'^nt Act Will of 1023 
Eh ^ in rndm'‘ni s con«fq i'*nt at 10 ili<* nmen Jmrnt of »pp 

0 ^PP 2 Weir 5S c 


The inquiry or trial 5houkl commence Je no-c 
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469 Wlicn the accused appeirs to be of sound mind at 
the time of inquiry or trial, and the 
''iK^trUe K ...isfied from .hr 
deuce gi\en before him that there is 
renson to belie\c tint the ictustd committed an act which, if 
he had been of sound mmd, would have been nn offence, and 
that he was, at the time when the act was committed, by reason 
of unsoundness of mind, incapable of knowing the nature of 
the act or that it was wrong or contrarj to law, the Magistrate 
shall proceed with the case, and if the accused ought to be 
committt.(l to the Court of Stssion or High Court send him 
for trial before the Court of Session or High Court, as the 
case may be 

The Maf^islrale thall p/oteed o-il/i the tase etc — WTirre the MsfU*- 
trate is of optn on Unt thi* accused is of sound mind at the time of *U'l 
but wns of unbound mind ni ibe time of vommitlmfi the offence, ihe Mngi-'' 
tnte cinnot doeharf'e the 'tceused on that pround, but should proceed 
under secs 470 nnd 471—1 Weir 5R1 

A ^l^plstntp cm commit an nccuiCd lo the Sessions, wliont he fnds 
lo bp sme at iho t me of ihe prelimtnnry tn^estipatlon, although it the 
iiftip of comniitt ng the offence he was insme— ^ W R aj 

Wheneitr i Migntmtc ncfing under (hi» section shill send for trial 
before the Court of Sessions m accused person regarding whose sanity 
It the lime of connniuing the ofTooci* lie enicrdins my doubt, he shall at 
the same umt inform Hie pit nuthoriliev of (he supposed stale of the 
accused n order (hit lip mn> l,e placet mdrr cuefiil suneillmce prior 
to his (fill before ihe Poiirt of Session— Rom II C. Cr Cir p l8 

rresiim^tiOH — The Iiw presumes every person who has nttameJ the 
age of discretion to be snne, unless the contnrjr is proveil, ind where a 
lunitic his luvil iniervnN the is» iresumes the offence to hive been com 
mined during such inienil uni s* ,1 u proved thu the ict wis commitifl 
during mentil denngement — Ritanlil i-j 

470 Whenever an^ person is .icquitlcd upon the ground 

lb It it the. lime .it which he is alleged 

on'^g?ouTd"ofiinflcy“‘^*^' Invc.commited on offence, he wiu, 
b> reason of unsoundness of mind, 
incapable of knowing the nature of the act alleged ns con* 
stitiiung the offence, or that ic was wrong or contrary to Ia"i 
the finding shall state specifically whether he committed the 
act or not. j 

1235 Acquittal on ground of lonacy:— The fact of un*ounJor«» 

o mini niu't Ik- rt.-arlv nnl iisilncily proved lirforp any Jury I* Juitlfctl 
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in pronouncinj; a xcrdict cf acquittal under sec 84 I P C Every man 
U presumej to be line until the rontrir) i< pro\eJ~’o \V R 70 , Ritanhl 
17* ^\"hert th“ pmcnrr killed hi$ brother in Itn appirently without any 
enmity cr qutrrcl. an I the only motne fiiten out by the prisoner was lint 
he might be hanged by the authorities and go to hea\en, It a\ as held tha* 
th“ op mot of a medical witness as to the state of the accust-d s mind wool I 

b' neo<^sa(T — j Wfir jRj 

ff the Magistrate fndt that the accused ■« of sound mind at the the 
of trial, hut was suffering from lemporars insanity while ho committel the 
oTcnce h" ihoulJ not discharge the accused but aquit him and proceed 
unler this section and sec 471 — » Weir s8i 17 CPLR 113 


471 . (1) Whcncaer the findtnf; sntes thit the accused 


Person arqultt'd on 
tuch gr iird to be lc*rt 
in safe custody. 


person committed the act alleged, the 
Magistrate or Court before whom or 
which the trial has been held, shall, if 


such act would, but for the incapacity found, have constituted 
fltj offence, order such person to he detained in safe custody in 
such place and manner as the Magistrate or Court thinks fit, 
and shall report the action taken to the Local Government. 


Protidcd that no order for the detention of the accused in 
a lunatic asylum shall he tnade otheruise than tn accordance 
ttd/j such rules as the Local Government may have made under 
the Indian Lunacy Act. jgta 

(2) The Local Government may empower the officer in 
charge of the jail in which a person is 
confined under the provisions of Sec* 
tion 466 or this section, to discharge 
all or any of the functions of the 
Inspector-General of Prisons under Section 473 or Section 474 
1234 Change —The word finding h-^s been subsiiluted for the 
word judgment ^nJ ll 1 word d tailed for the word kipl (he words 
“ and shall report the nciion nken to the Local Government and the 
proviso ha\e been n.-wly «ddtd hv w 124 of the t r P C \mendinent \ct 
XVIll of 1923 

Previously the wortfr end 0/ sub sect on (m) were ' and shad 

report the case for ihe orders of theLocal Go\eniment so that the Court 
could not Itself send the necused to a lunatic asjlum or jail but had to report 
thi* ense lo the Local Government md the litter g-we orders for s.-nding 
the accused to on isylum or jul See 43 Bom 134 But those words 
hate been omitted by the Repeal ng and \mend ng \ct \ of 1914 md its 
effect IS that Mag stntes md Courts nre 00 longer required to , 

cases for the order of the Local Goaemment but ary themsehes com 

CR '/O 


P ver o' Local Car 
ernment to reliev* Ins- 
pecto General of certain 
functions 
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to direct the detention of the accused in an asylum or jail or some other 
pHce prescribed for the reception of iriniin'il lunatics— v ^4*1 h 
L B R 290, Erii^ V VaifeUj 22 O C 269 But it does not deprive 
the power of the Government to detain the accused in some other place of 
custody, under the provisions of the Indi'vn Lunacy Act (IV W 191*) 
Government have powers, mspite of this section, to decide the future fate 
of the lunatic — Emp, v Iman Haaort aS Bom L R 286 26 Cr L< J 34 ^ 

1235 Application 0l section: — ^Tlus section should be applied not 
only where the accused are insane persons, but aUo where the accused 
persoris, though not insane, labour under defects which render their trial 
impossible In such cases they should be treated as insane persons and 
confined during the King's pleasure, in accordance with English practice— 
i88g P R 3“ Thus, where a deaf and dumb person, vvho is unable to 
understand the proceedings of the trial, is found guilty of murder, lb* 
proper course to 6e taken i» to treat him as n lunatic and to proceed under 
Eeciion 471— Crpun v Dost Mahammad. 1911 P R 13 This section does 
not compel the Court to send the accused to the lunatic asylum, all that i« 
necessary la to see that such safeguards are taken ns would keep him 
from mischief — fn re \fah(imniad 42 M L J 72 

\Miere the Court below while acquitting an accused on the ground 0! 
insanity omitted to pass orders under section 471, ihe High Court m revi 
Sion can piss the necessary orders The passing of an order under stt 47 ' 
by the High Court, after an acquiinl by the Court IhIow, cannot be said 
to alter a finding of acquittal into one of conviction within the meaning 
of s-c 439 (4V— 42 '• I J 7 * 

If a person is acquitted under section 470 he ought not to be made 
over to his relatives for safe custody but should be detained in custoil* 
under this section— -2 Weir 380 But the L<A.a 1 Government can deliver 
the lunain. to the custody of hi» rilnives under sec 475 

472 [I^epcnled by the Indian Lunacy Act, zprs.j 

473 H such person is detained under the provisions of 
Section 466, crtii m the case of a person 
detained tn a jatl, the 7nj/>ft:/or-(7e”rr(jI 
of Pnsom, or, in the case of a person 
detained in a lunatic asylum, ihe visi- 
tors of such as^.h^tu or any tsro of them shall certif> that, in his 
or their opinion, such person is capable of making^ his defence, 
he shall be taken before the Alagistrate or Court, as the case 
may be, at such time as the Magistrate or Court appoints, and 
the Magistrate or Court shall doal vvitli such person under the 
provisions of Section 468; and the certificate of such Inspector 
General or visitors as aforesaid shall be receivable ns evidence. 

Th« word •J.-iainrd ha* aubttituird for ‘confnrd, and ih' liab 


Procedure where luna- 
tic rrlsoner is reported 
capa''I> of makng III 
defence 
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ci«?d u-ordj ha\e added, by section of the Cr P C Amendment Act, 
\MI 1 of I9J3 


474. (i) If such person is defasned under the provisions 


Procedure where Iun«- , ^ 

tic confined under S 466 Inspector-Gcneral or visitors shall cer- 
or S 47X tt declared fit to tifN that, m his or their judgment, he 
he disiAerged , t.- 

nn\ be released without danger of his 

doing injurj to himself or to ans other person the Local Go\- 
emment ma\ thereupon order him to be released or to be de- 
tained in cusindj, or to be transferred to a public lunatic asylum 
if he has not been alrcath sent to such an asylum , and in case 
it orders him to be transferred to an asylum, may appoint a 
CcmmtsstciTi, tonswAiug of a )udiciaf and two tntdtta\ ofSctrs. 


of Section 466 or Section 471, and such 


(2) Such Commission shall make forma! inquiry into the 
state of mind of such person taking such evidence as is neces- 
sarv, and shall report to the Local Goternment. which may order 
his release or detention as it thinks lit 


The uord 'detained' ha* been *ub$(ituied for ’confined,’ and the nord 
'releated' for 'dxcharged,' by *ec 1*6 of the Cr P C Amendment Act, 
XVIII of 19*3 


475 (i) Whene\er any relative or friend of any person 

detained under the provisions of Sec- 
Delirery of Junatlc to tion 466 or Section 471 desires that he 

cate of relative or friend . . . , ^ 

shall be delivered to his care and cus- 
tody, the Local Government may, upon the application of such 
relative or friend and on his giving security to the satisfaction 
of such Local Government that the person delivered shall— 

(a) be properly taken care of and prevented from doing 

injury to himself or to any other person, and 

(b) be produced for the inspection of such officer, and at 

such times and places, as the Local Government 
may direct, and 

(c) m the case of a person detained under Section 466, 

be produced tthen required before such ^faglStrate 
or Court, 

order such person to be delivered to such relative or friend 

(2) If the person so delivered is accused of any offence the y 
trial of v-hich has ■been postponed by reason of his being 
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unsound mind and incapable of making his defence, and the 
vispectmg officer referred to in sub-section (i), clause (b), cer- 
tifies at any time to the Magistrate or Court that suck person 
ts capable of making his defence, such Magistrate or Court shall' 
call upon the relative or friend to whom such accused was de- 
livered to produce him before the Magistrate or Court; and, 
upon such production, the Magistrate or Court s'hall proceed 
in accordance with the provisions of Section 468 and the cer- 
tificate of the inspecting officer shall be receivable as eitdence 
Cb&ngs: — The whole section has been re-drafted by sec 1*7 of 
Cr P C Amendment A\.t XVIII of io*3 Clause (c) and sub section (i) 
are entirely new Chuse (b) was formerly sub-section (j) 

“The new sub section (a) smiplilies the procedure under which a person 
accused of m offence whose trial has been postponed by reason of his 
unsoundness of mind is again produced before the Court on the certificate 
of the inspectinfi ofllcef is to his recoserj ”— ef Ob}eels and 
lifnsons (1014) 


CHAPTFR X\\^. 


PnocriDiNrs IN CASE oi (crtain Orrrhcrs mtectisc 
TH i Administration or Justice 


476 (i) When any Cutl, 

Criminal or Rc- 
Procedure In \enue Court is 
US'S men ion>d , .. 

in Section 195 opinion that 

there is ground 
for inquiring into any off- 
ence referred to In Section 
195 and committed before it or 
brought under its notice in the 
course of a judicial proceeding, 
such Court, after making any 
preliminary Inquiry that may 
be necessary, may send the 
case for inquiry or trial to the 
nearesr Magistrate of the first 
class, and may send the accused 
in custody, or take sulTicient 


476 (1) When anj Civil, 

Rc%enue or Cn- 
PrccedJre in minni Court is, 
uses mentioned , 
m Section 195. 'n'bellicr on ap- 
plication made 
to it in this behalf or olhemse, 
of opinion that tt is expedient 
in the interests of justice that 
an inquiry should be made into 
any offence referred to in Sec- 
tion 195, subsection (1), chdst 
(b) dr clause (c), which appears 
to have been committed in or 
in relation to a proceeding in 
that Court, such Court may 
after such preliminary inquiry, 
if nns, ns it thinks necessary, 
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sccunty for his appearance, 
before such Magistrate; and 
maj bind over any person to 
appear and give evidence oft 
such inquiry or trial. 


(2) Such Magistrate shall 
thereupon proceed according to 
law, and as if upon complaint 
made and recorded under Sec- 
ttoa soo, 3 nd may, il he ts 
authorised under Section 193 
to transfer cases, transfer the 
inquiry or trial to some other 
competent Magistrate. 

(3) brought to 


record a finding to that effect 
attd make a complaint thereof 
tn uritmg signed by the prest- 
dmg officer of the Court, and 
shall fomard the same to a 
Magistrate of the first class 
haitng jurisdiction, and may 
take sulTicient security for the 
appearance of the accused be- 
fo-e such Magistrate, or, if the 
alleged offence is nonbailable, 
may, if if thinks necessary so 
to do, send the accused tn cus- 
tody io such Magtsirais, and 
may bind over any person to 
appear and give evidence before 
such Magistrate 

Proiided that, where the 
Court making the complaint is 
a High Court, the complaint 
may be signed by such officer 
of the Court os the Court may 
appoint 

For the purposes of this sub- 
scttion a * * rrcstdenci 

Magistrali. shall be deemed to 
be « Magistrate of the first 
class 

(2) Such Magistrate shall 
thereupon proceed according to 
law and as if upon complaint 
made under Section 200 * * * 


the notice of such 
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or any other MagtsircUe to whom the case may haze leen 
tfansferred, that an appeal is pending against the decision ar- 
med at in the judtcinl proceediug out of which the matter has 
ariseht he may, if he thinks fit, ai any stage adjourn the hearing 
of the case until such appeal ts decided. 

Change: — ^Thc who!e smion has been redrafted by section u5 of 
the Cr P C Amendment Act XMII of 1923 but no important change 
Hts been introduced Sub-«ection {3) 1$ nen ‘‘The changes that "C hnve 
made Tre not of grent importance We hate provided that a Court can 
tet on appln.'ition made to it or swo ino/u md after such preliminary inquiry, 
if nny, ns it thinks necessary hot the ttords “committed before it or 
brought under its notice in the course of a judicial proceeding ’ tte hate 
substituted the phrtseology used in clause (b) of section I9S 
suL stunted may make a totnplaini ’ for 'shalj make a complaint” ait^. 
trt tren of the cnneism of rfte ttonf* nearest firsi^tass M^gtttrete" 
bite protided that a complaint should be sent to a first-class Magistrate 
hn\ing jurisdiction In order 10 gne effect to Our decision that proceedings 
under section 476 etc, should be subject to revision, ne hate introduced 
words which will mike It neiessary for the Court to record an order”— 
Hrport of the Joint Coiumilue (1922) The proviso to subsection (0 h** 
been added recently by the tr P Code \mcndment \ct II el 
reasons, see Not? 1240 Prom the third para of subsection (1) the word 
‘chief has been omitted by the same \mendmeni Act , for reason of thi* 
omission see Note 1230 

1236 Object and scope of Section*— It is easy to imagine tb' 
incont nience whnh migfii l>r caused if a Munsiff or a Subordinate Judge 
or 1 Jiilge were lo appe r before a Magistrate nnd make n complaint on 
oath m order 10 I ly the founlition for a prosecution, nnd this station has 
bfin enictfal Co obviate the ihniruli) The 12‘gisl'iture thought it desirable 
thst the procnlurr to be follov\eil in cases of complaint by a Court should 
be (lilTcfTnt frvm that which has lo l>e ©Ie.ervel by an ordinary complainant 
•—7 \tl 871 I nder Section 105 it is open to the Court, before which ih' 
offence wns commilied, to prefer t complaint for the prosrtulion of the 
offender, nnd »ec 45-6 prescribes the procedure ns to ho" that romplainl 
may be preferrevl— 32 Bom 184 3« Mad 140 u Mad 40, 7 AH 

The language of this section mdiraies that wh^n n Court is acting under 
sec 105 n complslnt In the strict sense of the Code not required, and 
the procedure herein laid down constitutes the complaint mentioned 1" 
sec loj onfe— 7 \II 871 The order of A Court under sec 4"6 I* 

miurc of a comjvlaini under •ec 195—^ C P I R 26 Proceedings 

nken ly a ( ourt un ler itus section operate of themselves lo set a proa^ 
cuiion in motion wnbnit the n*ces«i(jr of any other complaint, lb* Court 
Itself being lhe_ complainant — a Weir 589 

The words in sub-»ection (2I of this section ‘'AnH n« if upon romrl*!"* 
made and mordc 1 un ler sec 20o *’ have been Intro-luced Into th* Code 
III 189S in ord*r to give l•^isIalhe effect to the Pull Bench ruling In 7 AH 
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in Tihich It was hflJ that the order of the Court under this section was 
a complaint within the meaning of sec 19$ — 16 All 249 That one of the 
functions of sec 470 is to proxide the machinery by which a Court is 
enahW wnhout ineon\cnirnce to make a complaint is made tery clear by 
th»<e words intriwluccd m the present section — jt Mad 140 (per Miller J ) 
Lnd»r sub-section (i) as now amended the Court will ha\e to frame a 
complaint in unfuig 

1237 Section 476 is aupplemenlary to sec 195 —The w-ords 

offences referred to in sec 19s’ mean not merely the offences covered by 
the sections of th“ 1 PC mentioned in section J95, but they mean the 
offences Covered bj those sections enJ eontmitled linder the qualifying eir- 
rutnstances mentioned in section 195 That w, section 476 must be read 
along with section 195, and the qualifications mentioned in sec 195 are 
to be treated as tneorporated in the provisions of section 476 — 19 Cr L J 
638 (Cal), 4a ^lad 540 Thus, an offence under sec 467 I P C does 
not come within the puniew of section 19J unless it Is Committed by a 
‘party to the proceeding , and therefore a Court is not competent to pass 
an order under sec 476 directing the prosecution of a person who is not 
a fatly la the freeeeding for an offence under sec 467 I P C— f?a"»ah>i- 
gam V Subramayye 40 Mid 100 18 M L T 488, 1917 P R jo [Nor 
IS a complaint under this section necessary in order to proceed against 
such person— 21 C W N 950] So also, where certain documents w-era 
put in Court in a pending suit, but «*>( given m evidrnee the Court was 
not competent to order the prosecution of the party, who had put in the 
documents, for forgery— d6dut Kkadar v Metro Saheb, tj Mad 224 
>895 AWN 145. 1920 P. L* R. 2 * 

But a different view has been taken in the following coses Thus in 
32 Mad 49, Sankaran Nair } held that section 476 must be construed is 
entirely self-contained, and the power given to the Court under this Chapter 
to take action regarding the offences specifed m sec 195 is not restricted 
by the qualifying circumstances mentioned in sec 195 And therefore it 
1$ competent to a Court to order prosecution for forgery of a person who 
was not a party to the proceeding in Court— fn re Devaji, 16 Bom 581 , 
fii re Aejfiav 14 Bom I R 068 *o Cr L J 630 (Pat ) 24 O C 367 
It IS competent to a Court to pmeed under sec 476 against a party who 
has filed a forged document whether such document has been actually 
gueif in etidenre or not— 1897 PR iz, ^bhil Chandra v Q E, 22 Cal 
1004 The words referred to in sec 195 are merely words descriptive 
of the class of offences with which a particular Court can deal They 
do not mem that sec 193 governp sec 476 to any eitent other than this— 40 
Att 11b Congo Rom i Er ^ 4 iO All 14 , aw Cr V, J 426 (Sag) 
Sec 476 IS a self-contained section, and the reference made to sec 193 
IS only for the purpose of avouluig the enumeration of the sections of the 
I’emi Codv ilienuonel in MCtion 193 — Ko/ Anmor v kuig Emperor, 

I P L J 298 

But the intention of the Legislature m making the present amend 
ments is to make this section not independent of, but supplementary ' 
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section 195 In submitting the Report of the Joint Committee before the 
Council of State m September 1922, the HonTsle Mr Moncriefl Smth 
said " One of the most weighty changes introduced by this measure (!*' 
the Amendment Bill) is in respect of prosecutions for offences commuted 
before or in relation to proceedings of the Courts , A glance at 

any commentary on the Code will gne some indication of the difhculues 
that have arisen m putting stations 195 and 476 into operation After 
a long and careful thought, Government have decided on a line of action 
which 1 may say has met with general approval The two sections as 
they stand (under the old Code) provide an alternative procedure for the 
Courts in dealing with them Sanction is given to proceedings under sec 
195 or action is directed by the Courts under sec 476 The sanction pro- 
ceedings are now omitted, md the tor® seclions uiU tn future suppler-eri 
each other Section 195 will contain the prohibition of pros*cuti&n 

ewept upon complaint by the Court section 476 will lay down the pro* 
ceil re to be followed It has been suggested that it will be betie' tc 
brif|' the two sections together That is a matter to be considered wb*n 
the consolidation of the Code will be undertaken ’ — Debates in fhe Councii 
of Slate September 13 1922 Sec also Dwarka v Makund, 24 A L-J 
222 26 Cr L J 1506 

The recent amendenents m sections 195 and 476 have resulted in 
connecting the two sections more closely together Section 476 
Court power with respect to any offence referred to in section 19S 
offentc referred to in section 195 (c) Is not merely on offence under certain 
s xtions but such an offence a/lien eoi untiled by a party to the proceed ng 
—per Drown J in C T Cunitwaniy v D h S £brahim 2 Rang 374 
(381, 382)1 26 Cr L J 395 By the recent amendment of the Cr I* 
Code, the words offence referred to in section 195 (c) in sec. 47 ® 
be read tn conjunction with (he wording of section 195 (c) The only 
offence which sec 193 (c) bars from the cognizance of the 
Without a complaint by th** Courts is when such offence is “alleged to 
have been committed by a parly to any proceed ng before that Court ’ and 
It IS not right to divorce these words or take only a part of the section m 
endeavouring to discover what the offence referred to in section 19S i* 
per Robinson C J in Jbii (p 380) Tlicnrfore, the Court has jurisdcti^ 
to fie a complaint only against parties to the sun— 5 hue Dve ' 
llmoke, 3 Rang 48 3 Bur L,J 344 26 Cr L. J 500 So also wh're 
there is no evidence to suggest tlval a forged document was produced er 
given in evidence in a Court, a complaint under sec 476 Cr B Code bj 
the Court is not juslifcd— JJahirinWy v Emp , 38 C ~\V N 8S0 

1238 Civil Criminal or Revenua Coart —As to what ore Courts, 

1 J V Ini nre not, see Note 613 under sec 195 

An Income Tax Collector Is a Revenue Court within the meaning 
this section— 30 ^Iad 72, 1905 PR 41; 3S Bom 642 Centra — 8 Dont 
IvR 477 tthere a sub.RegIsirar Impounded a document presented for 
registration as insuffci'nily stamped nnd sent It to the Collector, and the 
Deputy Colleeior acting on the orders of the Collfctof reported that ih* 
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docunent «•« not gonuine, whmupon the Collcdor directtd the prosecu 
Uon of the I'won «ho prc^entfd ihe document for registration, it was held 
that neither the Collector nor the Deputy Collector acted as a “ Court ”, 
because the inquiry held bj them solely for the purpose of determining 
»ho s*'ould be calW upon to paj the stamp duty ttas not a judicial inquiry , 
and therefore the order directing the prosecution of the petitioner i\as \\ilh^ 
out jurisdittion— ; C \\ N 795 \ certifcaie officer acting under the 

powers conferred upon him by ‘tes 3 , 58 nitd Cb of the Belnr and Orissa 
Eublic Demands Rccoter) Act i9i< is , while icting in tint capacity, 
a ‘ Court and wh're such ofticer inquires into the question of an alleged 
payment where a certifcaie has been issued the prcs.-<eding before him is 
a judicial proceeding — 4 P L J 47^ \ Commissioner sitting as nn elec 

lion tribunal is a Civil Court— f 7 ain Sath v Knip <46 All 611 (613), 
but see ^ilqj Stn^h v K E 33 A L J 8ts 47 All 93^ 

A Judge receiving and dealing with a petition under see S3 of the Transfer 
of Property Act (for deposit of morigagc money) >s a Court, and he can 
therefote siait. a provicvsVvaev wd.'.t Uws seeUow the person deposvtvnj 

the money, if the mortgage-deed is found to be forged — Cliaman v Public 
Projeeulor ^ Pal 34 0 1 LI *13 2t> Cr 1 J 170 

An oCeer acting in on t*tcuUte, and not in a judinol capacity cannot 

esercive the powers xonferred under this »<.ctioit— 15 V 1 J 634 See 

Note 1344 below under heading ” Proceeding in Court ” 

A District Regiitrar (before whom a forged document was produced 
for^ registration) is not a Civil, Criminal or Revenue Court wichin the 
meaning of this section, but m his capacity at District Magistrate 1 c can 
take cognizance of the offence (see 471, I P C ) under tec 190 (1) (c) 
of thi» t-oil*- — Ai»i tn p 1 i 4,0 *6 Lr L J 14!!’ 

Power after tramfer ->A Magistrate, who after trying a case h&a 

been transferred from the charge of the particular Court m vhich the 
c-ise was in I lu u n» oihir dui) m tie saim di«trict is not competent to 
irake an order under this section in respect of a case which he tried as 
the presiding officer of that Court — Chunnt Lai v Harbans i A L J 315, 
Emp V Daideo 46 All 851 (854) In such an event, the only officer 
who can order the prosecution is his successor vn-office In that Couct— 
46 Alt 851 (8ss) A Joint Kfagisiratc after dismissing the corrplamt in 
a case became the District Magistrate, and then ordered the picsecution 
of the comi I imni for j erjury under see 193 1 P C U Was held that the 
order of the Joint Magistrate as a District Magistrate was bad and should 
be set aside — Mallu Khan v K £ , 1 A L- J. 388 

Hut the fact that the cose has been transferred from cne Court to 
another Court, after it has been partly heard by the first Court, dees rot 
deprive the first Court of its jurisdiction to take proceedings against a 
witness in respect of a perjury comnutted before it , nor is that jurisdic 
tion tai en away by the circumstance that the second Court may have 
formed a different view as to the veracity of the witness — 44 AU 643 
1239 Power o{ successor ip office to act under this 
The power to direct prosecution is conferred On the “ Court ” and * 
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the particular officer who filb the iudicial office at a particular tune, 
and therefore the successor-in-office is tmnpetent to make an order under 
this section in respect of an offence committed before his predecessor* 
in office — 15 C. W N. 691 ; 37 Cal 64* (F. B ) ; In re Nawal Smgh 34 

393 , 19 A L J 819, 32 Bom 184. 29 Mad 331, 14 N L R l6> 

1919 M. W. N. iia, 4 Loh 58, 4 Bur. L. T. 246; Shwe Fwe v Ha H* 
llmoke, 3 Rang 48 3 Bur h J 344 But tn 34 Cal 551 (F li ), 
Cn! 1 14 , 1909 PR 6,2 Wcif 597 , and 17 Cr L J 40 it has been 
held that a succeeding Magistrate has no juri!>dit.tion to inslituie pro* 
ceedings under this section, where an offence wa' neither ‘ Kuniiiieil 
before him nor was brought to his notice in the course of n judanl 

proceeding (see the woH% of the old section) These words hne niw 

been replat-cd by the more general words ‘ comniittid in a j rocudmg 
in that Court ' and in this view of the Ian, the abose five cat's 0 ^ ^ 
551, etc) are no longer trrrecl Moreover, the new section C50 
imended in 1923) expressly lays down that all the powers of u Judge or 
Magistrate may be exercised b) Ins successor m oHice 

Where proceedings under this section have been commence I by ® 
I irticular officer, it Is competent for his successor in oflue to coiitinu the 
proceedings — 7 A L / 991 Contra — 1911 P U R 4, where it is htW 
that where the preliminary inquiry has been commenced by the pfttp<t 
officer who issued (he nonce, his successor i> not competent to vomplete 
the inquiry and pass an order under this section But this ruling ■< 
longer correct for the reasons stited above 

Poiter of 5 i<per<of (Appellate) Court to toht action —See see 4 *tt^ 
1240 Power Ol High Court:— This section under the old hw did 

not ipply 10 procietlingv m High Courts or Courts in IVt'id ney towns, 
lonsequenijy, it was not competent to the fligh Court, nctmg urder lh>* 
section to direct ihe prosecution of 1 person for the offence of fergery 
or vbetment of forgery brought to its notice in the course of hearing an 
•illwTlin I I robite c is<v—ii» Cr I J (>jK tl J iKq 0 Iloni I R 
This ruling is no longer correct in view of the second para (newly adJtd) 
of sub section (1) 

A High Court silting to exeiCisc th** revisloml powers under ihh 
Code can lay <1 complaint under sec 476— Emp v Eyed hhati 3 Rang 
303 27 Cr L. J 4 

Tlw prows* nev-ty asUtcvl vw v^iti vtoww vhaV w oomplxiat by ■ 

High Court need not be signed b) the Judge himself but may be signed by 
on officer of the Court " The I ahorc High Court has represented ihnt 
It IS a needWs wi»tt. of lime of iJie Judges of 1 tllgh Court lhal they 
shouM l>* required lo sign all roiiipivints uiidir stc 470 Ihe ffoposed 
change rnabW any ciHA.er of such * Court wliom the Court may oppcmt to 
sign Ihe complaint ifulrfnrnf 0/ Ob/ette and Heaionr (Carelte of Ind a, 
1915 Pvrt \. p 215) 

111*- prw^lure of the new* section 470 in its ci^Iicailon lo the Hig’’ 
Court 1* open to s»rious o>;ection* It 1* hardly consistent with ihe d gn ty 
of a Judge ol the Hij,li Court that should h»'e to m ikc and sij,n a com 
jiUIfit which Is to be Inquired Into ly one of ills subordinaies, anJ ih** 
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he ihouU b* treaiM snJ wofJM a» a compliioant throughout the pro- 
tWing*. the only cxwption betng that h«s oxnmination tn support of the 
allegsticns in tb» compfamt hat been di«pen«eJ with by proviso (n) of 
see soo Nor i» it fair to the accu«ej thit h should be arraigned in a 
cas* »hich h\s b^en instituted on a compltint mtde by a Judge of the 
higVi'^t tribunal and is to be tried by a judicial officer who is subordinate 
to the comflainant There enn b“ little doubt lint hj ren»Cin of the cirtum 
stance that the tomjlaint hss been preferred by a Judge ©f the High Court, 
the aceu«ed j»-r»ori u hUelv to rntcritin on ipprehension, not Mtogether 
Without justification that hiv eonsicuon is ^ foregone conclusion— £nip 
V Oadif Iljtjh 6 Lah yj jf» T I~ R 158 ayfrLJ 98 \IR 
tOJS f„ih 31a Tin 1 roM>.o hn b*-»n •» j rob ibly in deftrence to 
lh*se remarUs But it is tsirious to note (hat the ^laJenicMl 0/ Objects 
Old /{enio'ii (cited abose) assigns '* different rea«on for ihc addition of the 
pro'iso anJ m,)Ues no mention of ih» * dignity of the Judge of a High 
Court 

\ Judge of the High Court can grant a direction to prosecute, under 
sec 476, ihhough the matter out of winch the action arose was heard by 
another Judge of the Court, because any Judge of the High Court has 
power lo exercise the powers of the High Court But ns 1 matter of 
comeni me the prosecution must be directed by the same Judge, unless 
It becomes impracticable by reason of that Judge ceasing to hold office— 
ibfli Aaiturbdi v lunmalidai 40 Uom yto 27 Bom L R 616 26 Cr 

I- J t«89 

1241 Duty of Court.— Ih‘ |ow»^ gwen by this s ttion should be 
exercised with care and due consideretion h i» not in esery instance 
in which a party fails 10 prove h» cise that the Judge who has decided 
against him is justifitd in exercising the powers conferred by this section 
Judges should bear in mind that criminal prosecutions are frequently 
suggested b) successful IUij.aiions merely to prevent an appeal in the civil 
suit, and th»y should be careful not to lend themselves to such sugges* 
lions 100 readily The Judges should ilso rctollerc that when they pro* 
Levd undir this sectiuii, the responsibility for ihe jirosccution rests upon 
ihvm entirely — » Cal 450 Where a Civil Court institutes a criminal 
(>ros<.eu<iun ul I's ui 11 iiutiun under th s seetiuu it should see that there 
IS a ground for inquiry — a Weir 587 Tlie order should disclose a reason* 
ably well founded and deliberate judloal camion that tliere wias ground 
for inquiry, and the power given by this section should be used with care 
and consideration — 1901 AWN 177 There must be a reasonable pro. 
babihty of conviction, because without that there could t>« no ground for 
another hfagistrace to waste his time in holding the inquiry — 31 M L J 
440 > 9 N L R >84, 34 Cr L J 823 There must be a reasonable founda- 
tion for the charge in respect ©f which prosecution is directed, before the 
criminal law is set in motion— /oiu Nundan v Emp , 37 Cal 250 14 

C. W N. 330, and It would be an abuse of the powers vested in a Court 
of Justice if a complaint were made by It on the principle that though the 
conviction ol the party tomplained against is a mere possibility, still it fs 
desirable that the matter shouM be thrashed out, so that It may be decided / 
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whether of not an offence has been committed — Ihd Ihc Madras High 
Court hoW* that it it aot the duly of the Court to tee that there is • 
reasonable probibilily of the prosecution ending in a louMction, though 
the Court acting under this section should not art capriciously or without 
proper grounds— >S'esh<smmu ». rmhainwifl, aa !«. W. 86y: a? Cr. U J 

Before a Court is justified in making an order under this section 
directing ihc prosecution ot any personi tlterc must be some direct ctiJcnce 
fixing the offence upon the persons whom it it sought to charge, either 
m the preliminary inquiry or m the earlier proceedings out of which the 
inquiry arises It is not sufhcicnt that the evidence m the case may induce 
some sort of suspicion that these persons have been guilty of an offence, 
but there must be distinct evidence of the commission of an offence by such 

persons — lu c il 7jO, ai cr i J ()oi(Lih/ (Jn the oihir li md, it is n t 
necessary for the purpose of a prosecution undtr this ••cction that ihi 
Court should go minutely into the evidence recorded In the suit. It 1* 
sufficient if that evidence discloses « reasonable foundation for a criminal 
chnrge — a Wur jb? lhi» section does not say that before a Lourt 

orders « prosecution, It must try the whole case and be absolutely satlified 
ih It till, accused vuiinoi by .my possibility escapv a com iclion— ^ N. L. R 
Under seciions 195 and 4-6, all that a Court has to sec Is that 0 yriw'u 
faeit case has been made out upon the evidence before It for inquinng 
further into the question whether any of the offences punishable a* 
out in sec 193 Ins or Ins not ben made out— ii \ L J llli (dissenting 
on this point from j? C d ij .md til agoi, md iht nuthonty which i» 
called upon 10 take action under sec 476 need not and should not decide 
the question of the guilt or innocence of tiie parly ngain't whom pn> 
ceedings arc to be instiiuicd — yj Cal ig© 'loreover, the Court taking 
nciion under this section must be fnnia facie sttisfied that llie offence has 
been committed by some <fe^»uie individii-sl or individuals ngiinst whom 
prcS'cediftgs in the Crimiml Court ire to be nkr^— ay Cal yys It n»i« 
come to X finding n» to which of the indnidu-vK sent for trnl In' eoiu* 
muted the offence — a Lah I J tiy UTien a District Judge being cJ 
opinion that the forgery at a document produced before hm? na» com 
miltrd either by the plaintiff or by the defendant, sent both of them to 
3 first ch>< 'I igisiratr »o ibxt ihc guilty p«rty might be proceeded ngams*, 
it was held that the order was lilegxl and must be set aside in revision 
1905 B. L. R. i6y 

' it cJ o/irtuj/s ” Tlie opinion must be the opinion of th» Court 
taking action under this section, the Court must form its own epimo" 
and should not take opinion from othera. \\’here the High Court direc''^ 
the Sessions Judge to lake action under this secticn, held that it was the 
duty of the Sessions Judge to apply his ramd to the matter on the inerh* 
and then only decide wh thif a | ro< ruiiun was n'xx-snry or not-»<.Aa«ia’n 
t.rmf, 21 A, L. J. syo. MTiere a Munsiff In making an order under 
this section puq>oned to act not of hii own occerd but «i the direvtic*’ 
the District Judge, it was h*M that the order of the ^llJnsIff was baJ, 
In as much as ji s\a» only nominally Jus, while llic v{>riun was tl' si’nli* 
cf the Oistrhri Judge-0 A 1- J Centfo-ln an tr U J ^ 
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It held that th“ proceed ng$ were not %jintrd by the mere fact th^t 

the District Judge hed directed the Munsjff to institute the proceedings 

1242 Power to take setioo In a pending case or appeal:-* 

TroceM ngs under this section should not b<* taken until after the close of 
the fas* in which the false evidence was given or forged document was 
used as genuine ett Thus It is not competent for a Magistrate to order 
the prcsecuion of a witness for perjury while the proceedings in which 
the witness has given his depos lion are pending before him — 4 Bom I 
R 7 'S ai Cr I J JO (Pall \ Tilaron j 6 Cr I J 1350 (Nag ) 

Such a hasty proceed og sa placing a witness on his Inal as an accused 

itwmediattlv alter he has given h»s evidence, v» bad bcS:ause the necessary 
result of such n step would be to intimidate subsequent witnesses and 

di^feat the ohject of th' trial— h) S L R 176 Ratanlal 477 8 B H 

C R tjr ji Cr I J JO Hut of coor-e it k not illegal to ta! e action 
under this section during the pendency of the suit or proceeding-in which 
the offence has been tornmhied The Court is net bound to wait until 
the substantive proceedings are over, before it can initiate an action under 
this section, and its failure to do so docs net constitute any material 
irregularity in (h* exercise of its junsdiction—h E v Iri/Jtanna 31 

V L J 440 (P D ) If there is a delay m the disposal of the suit in 
whirh th" offence has b»cn committed there is no reason why the Court 
should dslai I roctcdingv iinUr tins seenon until the suit is disposed of 
which d spos il mai iirt i.rcur until month r 1 ar* later— 7 ii re PrrimmlM 

'I « J 74 

Since in pp I i» I continuation f ili trial proceed ngs under this 
section shoul I not h tjkcn during ih tendency of the appeal in the 

case in 1 hich the p titioner is alleg d lo have given false edivence or 
produced a fabricated document—B C I J 302 16 Bom 729 S Cal 
308 1910 P U 20 Haniarti Snigh ' Wri " I ah L J 73 26 Cr L J 
1166 The new subsection (3) now provides that if a proceeding has 

already been taken it may be adjourned till the decision o( ihe appeal 

1243 Offences covered bjr tUs Section —Under the old law the 

offences which fell under tWs section vverc those wh ch were committed 
before the Court or were brought to its notice in the course of a judicial 
prcKreeding The wording of the present section is now changed 

Where an affidavit containing a false statement was filed by a person 
before a Munsanm of Court, it was held under the old section that the 
Judge could not direct the prosecution of that person because the offence 
of perjury was not committed before the Judge himself — 15 A L J 517 
But this IS no longer correct and the above case would be covered by 
the present section which contemplates an otTence committed 'm relation 
to a proceeding m the Court’ The old section was wide enough to enable 
a Court to take action in rcsfiect of an offence eommi/fed m anaJjier forum 
(even In another province) and on some previous occasion, provided It 
was brought to the notice of the Court in the course of a judicial 
ing— 8 A I. J 392, 40 All u6, iP L J 298 See also 43 Cal 
The present section Is confned to offences committed Mn relation 
proceeding in that court ‘ 
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Whtre a person gave false evidence before the commitJing 
irate, and that evidence, on account of his inability to attend the Sesson* 
Court owing to illness was read out as exidence at the Sessions Inal 
the Sessions Judge would be competent to direct the prosecution of that 
person for giving false evidence — 1916 P R 39 WTiere the offence Is 
not committed in or in relation to a proteeding in Court this section 
does not apply Thus if a false cocnplamt ts made to the PoUce, a Court 
cannot direct prosecution — ^ anil isj ore v Fmp 5 P I T 300 

As the offences contemplated by this section are offences mentioned 
in section 105 a I 1 Ungisinje ennnot direct a proseentwn foe 
offence under section I P C because this latter section Is not 
mentioned in sec 195 — 18 A L / $0 

1244 Proceeding in Court — v depirtmental intjuiry is not 1 pro- 
ceeding in Court — 18 Cr L J 331 (Bur), 33 O C 136 Where » 
person preferred a complaint to a District Registrar containing an 
aUeg non against the Sob Regiitrjr, and the District Registrar after 
holding a departmental Inquiry was satisfied as to the falsity of the 
com|laini and <1 rated the frosecution of the complainant for an offence 
under see i8a 1 P C the order was held to be wholly without 
Jurisd etion « the ingu ry held Jy the Disiner RrgKtrnr a depirt 
mental inquiry and not a judicial proceeding— to C W, hf ass Viitf* 
a District Magistrate called for the record of 0 case tried before a 
Sub-Mig lint in I h ixecutive opiaty for the purpose of enihlng 
him to ascertain whether an application for an Inquiry into the conduct 
I J 1 re n <f »h uld b S.r nied or noi ind then directed lie 
prosecution of the offieer under sec 193 I P C , It was held that the 
order should be set aside. In as much as there was no judicial proceed ng 
before a Court for the purposes of this section— *5 hfad fij9 TMitre 
a District Magistrate directed the prosecution of 0 person under sec ait 
of ih I I' C for hiving giv»n t fnhe report of theft to ihe Poire U 
it was held that the order was not one passed under this section but one 
passed by the District Magistrate « the ex effith head of the Police 10 
whom a false complaint was made — 1890 AWN ifiy A vlBag* 
h'-ii 5 min m dr in ippt ntion to the District Migvirate staimit 
thit he wished to resign I is post On tiring qu«<l oned ns to his reason* 
he stated ihil the Pol cr in lie roun-r 0/ the invest gtiievi lol® n dacohy 
rise w 15 forcing a lirgr numhrr cf jvrople to pay money to them There, 
upon the bfsglstrate examined the headman on oath and sent the papers 
lo ihe D S P who after in inquiry re^Ksnrj that the charge ngslnst 
the Pol ce was false Ther«*ifirr ile DiaCrict ^^ag strnte passed an order 
directing the prosecution of the headman for perjury It was heU 
the order was fllegaf as Ihe proeeeiimg.s before the District 'lagistrate 
were not Judicial proceedings— 38 AO 3» After the dismissal of • 
plum as false by a D'*pufy 'figstrate the | ip»TS were »ent to the D strict 
'laglsirnfe on the motion of the fofer for lh» rise being sffuclc off the 
Register The District Maglrtrate (n ttrihlog off the case ordered the 
prv's^utl JO of Ihe romplilnsnt for in offenre un Jer »e<- sm I P ^ 
tv v«>» JMJ that the proeeedng fi»fcrr ih* D sirlei Mag irraf* was not 
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ju<]icial but putrly en exmiiUe one, relating solely to the question as 
In thr rtmoMl of jhr from iht rt^i»cer nnd Che order therefore 

did not come under this section— 1884 A \V. N 390 A proceeding 
before a Deputy Commissioner or Chairman of the District Board is 
not a proceeding in any Court «ithin the meaning of this section — 23 

0 C 136 Where the accused to the Magistrate’s house and made 

a fals* statement there, the offence could not be said to have been 
committed in any proceeding befori 1 Court — j I ah L J 535 Where 
a person psra|v-d from tlie lanful custody of a servant of a Civil 
Court the offence fevtpe from cusiotl}) «as not committed fn relation to 
any proceeding in Court consequently this section does not apply, and the 
proper procedure is tl at the servant of lie Court should file a complaint 
in the ordinar ua ) — Einp \ l/aJlo Singh 23 ^ B J 189 47 All 

409 26 Cr L J 8«s 

Trocpcdings which are irregular or Illegal or without jurisdiction are 
not proceed ngs under this section and therefore no order for prosecution 
can be passed In such proceedings Thus where the order ol a Magistrate, 
before whom a comphint was preferred In making over the complaint to 
3 Subordinate Magistrate for inquiry ond disposal of the case was bad in 
la*, the order of the Subordinate Magistrate under see 476 for the prose 
Cution of the compiv nant passed after such inquiry would be Illegal— 18 
f* M N 95 See aNo 16 C W N 885 43 Cal 173 But see eonlra^ 

• 1* I J SS3 ^ chnrge of unprofess onal conduct mode against a second 
grnde pleader can lo inqu red into only by the pres ding cfRcer of the 
Court in wh cit the pleader prnctisis The District Judge hat no jurisdiction 
to inquire into the mviter where tlie District Judge assumes jurisdiction 
in such a rase makes vn inquiry and acquits the pleaded and lakes pro 
ceedings under this section against a person for giving false evidence the 
order cannot b« upheid as it 1$ one without jurisdiction — 33 M L J 402 

Where the complainant did not desire to lake further proceedings and 
applied to withdraw* the complaint the Magistrate eras not competent to 
order under tils section the prosecution of the complainant under sec 211 

1 P C for mak ng a false complaint on taking evidence as there wns 
no proceeding before him it being withdrawn by the complainant— 4 C 
W N 351 

Execution proceedings are proceedings In Court— 37 Cal 642, 10 C 
W N 55 25 M I J 593 17 O C 309 to N L R 177, tg Cr L. 

J 153 (Pat) An appeal m a mutation case before the Commissioner is 
a proceeding contemplated by this section— 6 P L. J 178 Prcceeditigs 
before n Collector under sec 69 of the Bengal Tenancy Act fall under this 


wetjaa— 48 Cal 1086 

Proceedi g ' erd not he /udtaal — Under the section It 

not necessary that the proceeding in respect taken 

be of a yadicial character WTiere a this 

was dropped on the ground that the of which 

offence was commuted was not of a Ihe 

section) but after the amended Code which 

proceed ngs In re peel of which the 
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not be of a judicjal character, the Public Prosecutor again mo\ed the Court 
for taking the same action against the same person, he^d that the petit oner 
could be proceeded against The dropping of the preiious proceeding tvas 
no bar to the institution of the present proceeding — Cha*nan v PuiUc 
Prosecutor. 4 Pat 24 6 P L *25 26 Cr L J 170 

1245 Preliminary Inquiry:— Rhere no/ necessary —For the pw 
poses of this section neither notice to shotv' cause why the party should 
not be sent before a Magistrate for trial nor a preliminary inquiry Is 
Indispensable — 7 Bom L R 84 This section does not make it imperative 
on a Court to hold a preliminary inquiry before taking action under this 
section To justify the Court m initiating a prosecution, it js necessary 
Offlj to hold that it is eipedient in the interests of justice that an inquiry 
should be made into an offence referred to in sec sg^—Entp, } Qadif Buish 
6 Lah 54 a6 P L R ijS 27 Cr L J qS. 20 Cal 474, 34 Cal 5S». 
•S All 392, 34 All 267 It IS for the Court acting in the matter to deter 
mine in the exercise of its discretion whether or not to make a prehainary 
inquiry — to Cal 345, 20 Cal 474 MTiere a Monslff sent a case under 
this section to the nevese first class Magistrate without making arty mqary, 
and where there was nothmg to shonr (hat any jnquny the Munsiff 
hate made would have put the Magistrate in a belter position, the emsifon 
to hold a prelimintrv inquiry was not bad— $ All 6 s If m the course 
of a proceeding either civil or erimmal, the Judge or Magistrate findi tkar 
grounds for belicvmg tint either the parlies or their witnesses ha'O wm 
muted perjury he i» justified m d reeling cnminil proceedings ngaiPst such 
persons without any further inquiry than that which he had already held 
in his Court— 6 Cal 30?? In ”» prosecution for making a false charge 
under Sec 211 I p C it 1$ not nltvays necessary that there should be e 
prehminafy inquiry under this section— 6 C W N 295 A preliminary 
inquiry is not necessary m all cises if there ore materials on record on 
which a definite charge enn be grounded — Ratanlal 895 Where an order 
was mule under this section directing the prosecution of a witness under 
Sec t93 I P C , on the very diy or the day after the witness's cross 
ec'imm'ition had been finished, md upon a clear statement by the witness 
and after an opportunity having been given him to explain the inconsistency 
In his statements and in the cross>examination «t was held that it was not 
incumbent on the Mag stnte to institute a fresh inquiry or to gwe 
notice to the accused— 4 P L W 44 19 Cr L J 169 

TIhere necessary — Wlirre a Aligistrate dismissed a complaint without 
calling evidente, he should mike an inquiry before charging the t*'" 
pHinanl Wiih the offence of making a filje charge — 16 W R 44 "'heto 
a Subordinate Judge acting upon the report of a bailiff ordered the prose- 
cution of persons who obstructed him m executing a warrant of attachment 
without making an inquiry of hi» own it was held that the Subordinate 
Judge would have done well if he had compl ed with the requirement* 
this section— Ratanlal 701 I\'here jn a civil suit, settled without nny 
evidence being gone into, by confession of judgment, the Court had grounds 
for supposing that an offence of false personation under Sec 205 J P ^ 
had been ccmm tied before it, the Court before directing n prosecution 
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»ouM be comp/'ient lo boll •» prcliniinsry inquiry lo siti»fy it>elf i\hethfr a 
#rif*ia /rjfie ca«e lias b«‘n male out for J reeling (he prosecution— 19 Cal 
3t5 The Court dirrrtel the proseeut on of a person under sec 174 I P C 
for ih" disobedienc<v of summons to aiiend the Court and give evidence, and 
that ps-rson app<“ared and denieil the service of summons on him held 
that before prosccuiirn a t'lliminar) inquiry should be held as to the 
senice of summons, anJ the said |Mrson should >>e giien an opportunity 
to cross-examin*- tho persons siho had deposed to the service of summons 
on him— to \ I J 56 

124 S Procedure In preliminary inquiry —Oath can be aimima 

tered to the sus|>eetrd person, in the preliminary inquiry — 8 Bom I R 589 
The inquir) mu»t be on evidence one mode of making inquiry u 
tcnainlj to take evilence— j- Cal 51 i" Cal 8,1 But it is not neces 
sary to go minutely mio the evidence or to see ivhelher there is sufHcicnt 
evidence to sup(>ort a conviction It is suflicient if the evidence discloses 
a reasonable foundation for a criminal charge — 2 Weir s ®7 The law does not 
require a mmui» or detailM inquiry hut only such preUminary inquiry as m ly 
be necessary to make out a puma /jck case The extent of the preli- 
minarj inquir> is left to the discretion of the Court— Cfiamori v Public 
Presecutof 4 Pat 484 AIR 1925 Pat <177, 5 All 6a The Code dors 
not contain any provision as to the manner m which the evidence in the 
inquiry shcuU be rerofd( 4 J, but for future reference the Court should mal 0 
a summary of the ttitcm«ni of tlie witnesses esannneil— 42 Cal 240 

It IS not necessary that the preliminary inquiry should be con lucied 
in the presents of the accused All that the Court making the Inquiry has 

to do IS to satisfy itself that there are pt$nia fatie grounds for sending the 

case for inveitigation to a Magistrate— 0 W R 3 The accuse I has no 
right 10 eross*exam ne any witness m the preliminary inquiry— 18 Bom 
I R 284 34 All 267 but see 6 P I J 146 and tg A I J sf, contra 

The procee lings in inquiries under this section are julicial proceedings 

and the person against whom ll ey are directed is in the position of an 
accused person To examine such a person as a witness in the course of 
such proceedings is ultro vires In such proceedings the person can only 
be exam ned in accor lance with the provisions of section 342 lie cannot 
properly be asked quest ons merely to eltctt a statement ns a foundation 
for ordering his prosi-culion — 10 Bur I T 32 

irfio can hold the inquiry —The preliminary inquiry must be conduct 
ed by the oflicer who directs prosecution under this section, and cannot be 
delegated to any other ofTcer— 20 (r L J 24, (Pat) 

This section contemplates that it 1 s for the roni^laining Court to make 
any inquiry that is necessary, and then to make a complaint This iec> 
tion does not contemplate that the Court should send the case to a 
Magistrate for inquiry, an! the Magistrate should make the inquiry an I 
prosecute if he is satisfied that the offence has been commuted it is ihe 
complaining Court that must be sinsfed that there is a prinia facie case 
against the person sent to the Magistrate Therefore an order forwarding 
to the District Mat,isirate proceedmgs taken against ihe accused persons 
and requesting him to hold an inquiry with a view to the prosecution of 

Cr. 71 
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those persons is bid in K\\ — CAnmari v F«l>/ic rroseeulor, 4 Pat *4 6 
P L T 225 20 Cr L J 170 

It i» not necessary that the nhole of the preliminary inquiry ought to 
be conducted by the Court directing the prosecution He can apply to the 
District Magistrate as the Head of the Police, for the assistance of th» 
C I D, and the fact that he tales the assistance of the District Mig = 
trate does not make him fundus officio and deprise him of his jurisdifiion 
0 pass an order under this section — ^43 Bom 300 

Uay tale sufficient sfcurily ciisiody to such Magistrate' — ‘The 
object of this i» not to make it compulsory on the Magistrate to send the 
accused in custody even m non bailable cases I want to leave a discretion 
to the Magistrate to come to a conclusion that it is necessary for him to 
do so Otherwise he may take security for his appearance ’ —^rr Mr 
Rangachariar (Le^iWn/i e Assemhfy Ocbaies. 8ih Tebruary, 1923 p1^'’ 
2087} 


1247 Notice to accused This section nowhere says that notice 
shall be given to the person intended to be proceeded against, and the want 
of notice IS at best a mere irregularity m procedure— 10 A L J S4'' 
s Bur I, J 153 U D R (1915) 3rd Qr 83 Tor a proceeding unJee 
this section, neither notice to show cause why ihe parly should not b* 
Sent before a Magistrate, nor a preliminary inquiry is indispensable— 7 Bom 
L R 84 15 C W N 691 But although as a matter of strict law, no 

notice would be necessary to the accused before taking proceedings under 
this section, still it is but right that he should have notice— Rm Aojlurba' 
V laiitnalidai 49 Dom 710 27 Bom L R '616 If a preliminary inquiry 
IS started it must be a real inquiry and not merely a formal one, and the 
accused must be given arnpl* opportunity to show cause why he should 
not be proslcmed— 1 P L T 342 21 Cr L J 29 (Pol), 21 Cr L J 
158 (Pat), 1 P L J 135, 10 A I J 247, U B R (1915) 3rd Or 
83 . 4 P U J 475, *5 Cr L J 488 (AH ) , 2 Weir 587 , 44 M L J 74 
Where the prosecution has been ordered by a Court on evidence given 
by witnesses whom the accused had no opportunity to cross-esamine, ani 
whose evidence had thus not been tested, the Court acts with material 
irregulariiy in directing a criminal prosecution m the matter without giving 
the petitioner any chance to I now and meet the case ngaiD»t him— In rr 
i’eriirnaPa 44 M I J 74 When a Magistrate dismisses a complaint and 
tal es action under this section against the Complainant for preferring a 
false charge, he should give ihev complainant an opportuniiy of showing 
the truth or bona fide character of his complaint — 7 Mad J89, 21 M L / 
795. 5 C \V \ 106, 6 Cal 496, 7 Cal 87 So also, where a Civil Co«rt 
directed the prosecution of the defendant In a civil suit for fabricating faNe 


evidence, without calling upon the defendant to shew cause, it wa» held 
that the Court acted wrongly in ordering the pro»eculion without giving 
the person concerned an opportunity to shew cause against such order — 
® *5 Rut the proceedings would not be Irregular merely becau*e 

1 e TCcused wns not given an opportunity of subslantnting hN case — 7 Cal 
«08, 7 Mid ^ 
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1248 Order under this section:— \n order under thu «eclion 
muit tffftjy tht t^trsen nliegrtl to hite committed the offence \Miere a 
DiMnci brinj; of opinion thu the forgery of a document produced 

htfi re him wts commitied either by the plaintiff or by the defend int, ^nJ 
S'ni boih of tl> ni to the netre^t fir%t cli-is Migistrate so thit the guilty 
Jvirti might lie proct^ed igainit, it was held that the order uaa illegal 
and must be isi le irt resision — 1905 P L R 163 

The order must r^eci/v the efftnte committed — 8 S L R 179 A 
District 'J igistnte pns.rfnj in order dinning prosecution for perjury or m 
the alKrnatito fee an offence under ‘sec i8i I P C It tias held that the 
‘■'piim <f that kind waa not an onler at all and therefore not valid — 23 
All 2J4 If the offence is perjury, the Court directing the prosecution 

should sjM-cifj ihi. false statement in regard to tihich the prosecution is 
directed, .and should not lease it to the Magistrate to fish about and find 
It, if the offence i> m rcsptci of a forged decument, the Court should 
tnenufn the forgisj portion of the document Omission to specify these 
PTrncuhr* amounts to a maieriat irregufarity caffing for interference by 
th" High Court in reMsion— 38 \11 (><)$, Aaly<i«/t v Pam Deen 48 Alad 
SOS 48 M 1 J J90 4 P f ''44 tq Cr 1 J 169 kaUsadhan \ 

Norn Eul jj c il 478 iO tr I J 1307 It i» preferable that a Court 

making a complaint for ixrjury shuul I quote the passages in the uilness’ 
eailefifn which form the basis of tlie complaint— Da orfcn v Ual>iiN</ 24 
If J 122 2fi ( r L i 1506 

Vn order under this vtciion should disclose the materials upon which 
■ l Is leased such an order is a judicial order if it does not show the 
basis upon which 11 k passed il is liable to be set aside m 
nwision bv the High Court— 1 I’ I T 717 The complaining ( ourt must 
hoi 1 such inquiry that its order tvhen sent to (he Magistrate will amount 
(0 I complimt undrr sec 200 lor that purpose the complaining Court 
must drcide upon and name the uitnesses to be examined by the Magistrate 
Otherwise the complaint ts liable to be dismissed on the ground that there 
are no stitnesses The Court most not leave it to the Magistrate to inquire 
an! find out fir iiimseir who the witnesses may bt — Aalvnuji v Fam Peeii, 
48 Mad 395 48 M L J 200 26 Cr L J 801 

A Magistjaie is competent under sec 250 to order the complainant to 
pay eoi’ipensatiaii (a the accused and alio to Street the protecuUoa of tJie 
tempi iinant undi r this s ction for bringing a filse charge— 21 Mad 237 
27 Mad 59 30 C al 123 10 S I R 162 (Contra — 26 Cat iSi , 22 Cal 
SSf) Hut the iJ/o ordrrj iiinst be simultaneoui where the Magistrate 
ordered the complainant 10 jiay compensation to the accused under Sec 250, 
and ihree v\fcks later he pissed an order under this •ection tlirecting the 
issue of notice to the complainant to show cause why he should not be 
prostcuied for an offence under Sec 211 I P C , u was held that this 
latter order wa> not proper under the circomsiances— 20 Cr L J 226 (Pat ) 

\n order under this section which merely directs the prosecution of 
the accused, but omits to direct the reused to be taken before the Firil" 
CliJS UiigiJ»r<i(r was hell 10 be a| most an irTcgulantj cured by s*^. 
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537 (^) •''*=> foilc — 37 Mad 317 But it vould not be so now, because 

Clause (b) of section 537 which cured irregularities under seciion 476 hi> 
been omiiied by the Amen Iment \ct of 19*3 

A M gistrate passed the following order “whereas D instituted a 
false case before the S I of Police 1 therefore faiicliora the prosenii «« 
of the abovenamed D under »ec 211 I P C and send the proceeding to 
the Sub DiMsiona] Magistrate for favour of disposal The prosecution u 
sanctioned under sec 476 Cr P Code Held that the order could not 
be treated as a complaint In proper form under this section The proceed ng 
ngainst D based on such a complaint must be quashed— Diir/od/ni'i ' 

5a Cal 666 36 Cr I J 1440 \ I R 1925 Cal 1226 

1249 Eflflct 0 ! reveml o{ the order directing prosecution — 

If an order under setlion 476 (i) directing an inquiry by a Magistrate of 
the First Class la set aside it is just and proper that proceedings under 
subsection (2) before that Magistrate must also cease, the Magistrate can 
not proceed with the inquiry any further — 6 1 B R 49 Thus where 
in a suit on a registered bond alleged to have been executed bj the 
defendant the Munsiff held ihat the bond was genuine, and d reeled the 
prosecution of the defendant, who had denied the execution of the bond 
for an offence under section 193 I PC and sent the defendant to the 
nearest First Class Magistrate to be tried for the offence but on appeal 
the judgment of the Munsiff was reversed by the Sub Judge who helJ 
that the bond was not genuine and ihat the defendant had not executed it 
It was held that the result of the judgment of the Appellate Court mu I 
be taken to be that the order for the prosecution of the defendant was not 
maintainable and that che inquiry into the case of the defendant bj the 
First Class Magi>trate must be stopped and should proceed no furiher 
and that If the defendant had been convicted by the Magistrate the comic 
lion would be sec aside by the High Court, nlthough the defendant dil 
not mo\e the High Court to quash the proceeding taken against him— i* 
C W N I But where Magistrate dismissed a complaint and d reeled 
prosecution of ihe complainant under this section, and the Scs-ions Judge 
directed further inquiry setting aside the order of dismissal but fussed 
tio order vt resfeci of the order of frostevUon it was held that the order 
of prosecution remained good until it wras quashed and the Magistrate to 
whom the case was sent was competent to continue the Inquiry— a« M 
I J 79a H ott order directing prosecution la set aside by the High Court 
as not being m proper form it does not debar the Court from insliiuimg 
fresh proceed ngs by making a romplamt m proper form— ' 
Fmp 52 ( al 666 af Cr 1- J 1459 

1250 First Class Magistrate:— Under the old section, the Court 
before which an offence was commuted had to send th» case for inquiry 
or trial to the nearest First Class Magistrate and it was not necessar) 
that such Magisirate should be a Magistrate having jurisdiction o\er ihe 
offence The order making the transfer was of Itself sunieieni to confer 
jur.sd ciion on such Magisiraie— 16 Mad 461 , 20 Cr I J f07 (Pat ) 
Tie power lo send the case to Ihe nearest Magisiraie of the Fk*t Class 
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«a« quite irre‘f>^tj\c of tlie local jurisdiction of the Magistrate to whom 
the oETender was forwarded, section 177 in no way curtiilcd the power 
und'T this section— Ratanlil Rj See also 43 Cal 542 .where the High 
Court MTit the case to the nesrest first class Magistrate who had no local 
jurisdistion o'CT the cis" But in a Sind tasc houe\er, it was held that 
tli* word ‘nearest’ was merely directory, it did not confer jurisdiction, and 
the Magi»trite to whom an accused had to be sent under this section must 
b* a 'lagisirate basing local jurisdiction oier the offence— 1 S L R 84 
lo remQ\c this conllict of o)>inion, it has now been expressly laid down 
that Ih*' Magistrate to whom the accused is to be sent must be a Magis 
trate hating juritdirlion, thus adopting the siew of the Sind case 

If a High Court or Chief Presidency Magistrate takes action under 
this section, he shall send the case to a Presidency Magistrate, see pan 
a of sub section (1) In this para as originally framed by the Vmendnienc 
\ct of 1923 the words were ** Chief Presidency Magistrate but the 
word ’Chief has been omitted by the Cr P C Amendment \ct II of 1926 
“ Tins amendment proposes to make all Presidency Magistrates Magis* 
(rates of ih'‘ first class for the purpose ol stc 476 (1) At present, if a 
Clii»f Presidency Magiftratc wishes to take nclion, it is necessary for him 
to send the case to the first class Magistrate outside the Presidency town, 
because the other Presidency Magistrates are not first class Magistrates 
for th* pur|>osc of this section Stafemrnt p] Objects and Reasons 

(Gazette of India, 1925 Part p 215) buch a difficulty arose in the 

ta*^ of fw/i t \Iaeka\ 30 C W S 2*6 (h U ) 27 Cr 1 J 38^ In 
this case the accused gave false evidence before the Chief Presidenejr 
Magistrate, whereupon he drew up a complaint for an offence under sec 
193 1 P Code This complaint he pr^erred in his own Court (1 e to 
himself) because the other Presidency Migislrates were not first class 
bfagistrates then he transferred the complaint under sec 192 Cr P Code 
to the Third Presidency Magistrate The hull Bench decided that the 
I rocedure adopted by the Chief Presidency Magistrate in making the 
complaint to himself svas irregular, though not absolutely illegal The 
present amendment however has removed this difficulty 

This section authorises the Court to send the accused to llic. First Class 
Magistrate it does not permit the Court to comintt fitni to the Sessions— 

3 Bom L K 183 

The Court should specify the Magistrate to whom the case is sent] 
an order th-it the case be sent to the Magisterial authorities for insesti- 
gallon is not suflicient— 4 N W P H C R 86 

1251 Power ol the Magistrate:— The Magistrate to whom the 
case IS sent under this section must proceed according to Ian, and dispose 
of the case— 7 B H C R 29, 26 Bom 785 31 Cal 664 He cannot 
refuse to like cognizance of the offence— 13 Bom 109 , and t nnot return 
the case to the Court s\hich sent it — 12 \V R 41 

The Migslrate receiving a case under section 476 cannot act under 
section 202 Hie latter section enables a Magistrate uhv k not satisfied 
as to the Irnlh of the complaint to posljione the 1 sue of process and to 
direct a local imesiigation Now, sectiim 476 presupposes that the ^ 
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(Civil, Crimiml or Revenue) making the reference to the Migistrate mu»l 
be of opinion that there i* ground for inquiry into the offence in rC'pect 
of which the case is sent to the Magistrate This shows that section 4 ^ 
prccluffib the opplic ilioiv of sicUon atyj, amt that there Van be no room for 
the invcbtigition which is conlemphietl by that 'eclion — 21 Cr L J 310 
(Nag ) 

The expression ‘ proceed according to law ’ in sub section (2) requires 
the Mngistrote receiving the reference to preS-eed under Chapters XVIII 
to XXI of the Code according to the nature of the offence supposed to have 
been committed Chapter XVII has of course no application, in as much 
ns the accused must necessarily appear before the Magistrate as a ton 
sequence of the reference itself — ai Cr L J 310 

The Magistrate to v-hom a case has been sent ts competent to dis 
charge the accused person, if tn his opinion the evidence against the accused 
IS not sufficient to vvarront a committal to the Court of Session— 5 P H 
C R 41 

If the order under this section is made without jurisdiction, the Magis 
trate is competent to dismiss the coniplaint->(i9ii) 2 M AV N 43* 
Magistrate while dismissing the case and 'itquitiing the accused, cannot 
direct compens ition to be paid to the accused Hiu>- where the dtcrei. 
holder complained to the Civil Court of obstruction by the judgment-debtor 
under this section, and after the trial and acquittal of the 'iccustd the 
'’sgistnte directed the decree holder to pay compensaiion, it was held that 
the order was not valid, since the decree holder was not the complainant 
The leal complainmt was the Civil Court which directed the prosecution 
of the iccused— 14 Dom L R n66. 

The- Magistrate is competent to proceed against persons not named 
III the ordtf of ilit Court dirtciiiig the prosecution under thi> stVlion 
Ihe Code provides for tiking cognirnnee of offences and not of offenders, 
nnd .1 Magiatmlc who hns legally taken cognuance of an offence on an 
order under section 476 has jurisdiction to proceed against any one who 
may be provid by the evidence to be concerned in the ollci'ce, wlielhcr 
lie was mentioned in the order or not — tt C \V N 950, 1917 R R 34» 
43 Rom 300 

1252 Limit oI time for taking action:— This section does not 
limit the time within wl1A.f1 iclion should be til cn nnd there i' no f gH 
necessity to proceed under this section immediately after the original t»al 
or proceedings — 19 A L J 819, 43 Bom 300, y S L R 187 ■ ^ 

K 29. 19 Cr L J 981 , 5 O L / Oij . 20 Cr L J 724 (C’yt), 
^r5fIafll^>la v \ eukawiiia 22 L W 863 27 Cr 1. J iSo But still it 'v 
dcstr-dilc that an order under this svUvon should be made cither at the 
close of the proceeding or so shortly thereafter thit it may be reasonably 
said that the order is o part of the proceeding— fn te Rahiinaiulla 31 Mad 
140 20 Cr 1 J 184, 20 Cr I J 286, 1916 P W R S3. ^ ^ 

331 (Bur), 32 Mat 49, 42 Mad 42* If the Court ihinXs that action 
ought to be taken under this section, it ought to pass such order as early 
as possible fnnd not delayed by several months) after^the termination of 
the original case — 40 Cal 444, 38 Ml 693 Xo hard and fast rule can 
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hi I (Jo\Ti lint <l-h> »> 1 ground for selling aside an order for prosecu 
lion It tm), unltr ccrtim circumstitKes, be almost a sulTicicnt ground 
in iivrlf, t,ut ID iilur il imj be no ground nl nil It is jKissible to 

imiginc a nw in ■'ihich the conimission of nn alleged offence may not 
hue anuatly come jo light for many months or e'en years after it had 
committed Rut a proseculiott for fitsc complaint under sec an 
I r C •houH be ordered a» «oon as Che compliifit is dismissed as false, 
and not mmv months afterwards bccau<e the f icts justifying the prose 
cuiicn arc known to the Court ol the time when the complaint is dismissed 
— Fm/*, \ llaUfa rrasaj 46 Ml 851 (h5j) A delay of two months was 
consiJoreil loo long — 18 Cr L J 331 In ao Cr L J aa6 (Pat ) a delay 

of thret, weeks \\is held to be too much un ler the circumstances of the case 

Rut m Slew of il>e amendment made in tins section and the enactment 
of the two ntw bcciions 476\ and 476U it is no longer neecss iry ihat the 
procerding un ler see 476 sisould be taken immediately after the terminv 
tion of the original proceeding— Sciharmna v 1 eiifeaitimo 22 L W 863 
*7 Cr L J a8o 

\\'here an apjteal is preferred against the original case, the Court ss 
justified m wailing till the disposal ©f ihe ppcal before directing a pro* 

sftcution under this section— 1916 P R *<) 3 C L J 30* lO Bom 7*9, 

6 Cal 308 4 Lah 58 See sub section (3) * 

\\hcre proceedings for directing a |>rosecuiion are commenced m the 
course of a judicial proceeding or so soon ihcrcalier as to make the former 
substantially 0 ccntinuaiion of the lititr the find order directi i(k the pro* 
seeulion will not b« Miiated by the (act that it was passed more than a 
year afterwards — 1919 U N tia Rut the Court will stt aside an 
order directing a prosecution i( it is parsed so long ifter the offence that 
the delay Is opprcsite or scandalous — fbid 

1253 Revision — Power 0/ JuJj,e — A Sessions Judg*- has 

no power to interfere with an order un ler section 476, nor with a rom 
I laini under stction 105 made by a Dejwjty Magistrate— *3 Mad 205 34 

Cal 42 If the Sessions Judge is ol opinion that the order should be 
set 'isile ht should refer the matter to the High Court — 15 Cr L J 16 
(( al ) U IS ihc High < oiirl ih 1 ilun h«s Uu. pover to interfere \ ilh * 
an oril'T under sec 47O 1 Sessions Judge has no sucli power — 34 Cat 

42 See ilso 14 C W N I32 

i’ourr ol //ijjh Court — Tbirc is i conflKt of opinion ns to whether 
the High Court is competent in the ttercise of its re\isional jiowers to 
interfere VMlh an order of jirosccution under this section In 26 Mad 98, 

13 Com io<j 13 tfaf 144 16 AH bo and Ratanial 895 tt It is been heW 
the effect ol Ihc introduction of the. words as if upon complaint mode 
and rccordisli under section 200 in the Ctule of i8g8 is that the Order 
under this section is merely a com^IaiHl and not an order ind is there 
fore not subjfet to reiision by the High Court Whereas in \arious other 
cases It has hi-cn laid down that the addition of these Words m the s^cilon 
io not meai that the proceedings of the t ourt dirtciing irosecution 
are to be tal cn merely as a complaint and -not as an or ler the order of 
prosecution U therefore subject to rettsion — 33 Mad 48 21 Mad 124, 26 >»■ 
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(Civil, Criminal or Revenue) making ihe reference to the Magi>trate must 
be of opinion (hat there ti ground for inquiry Into the offence m respect 
of which the c-iie is sent to the Magistrate This shows that section 476 
pricfudes the application of section 2oa» nnd that there van he no room lot 
tin. invcMig itioii which i» contemplitetl l>y that seciton — 21 Cr L ) 310 
(Nag) 

The expression ‘ proceed according to law * in sub section (r) requires 
the Magistrate receiving the reference to prcAeed under Chapters XVW 
to XXi of ihe Code according to the nature of the offence supposed to bate 
been committed ( hapter XVII has of course no application, in as much 
as the accused must necessarily appear before the Magistrate as a ton 
sequence of the reference itself— *i Cr L J Jto 

The Magistrate to whom o case his bc«i sent is competent to dis 
charge the accused person, if in his opinion the evidence against the actused 
is not sufficient to warrant a committal to the Court of Session— S ® ^ 
C R 41 

If the order under this section is made without jurisdiction, the Magu 
irate is competent to dismiss the complaint — (1911) 2 M W N 43> 
Magistrate while dismissing ihc case and avquitting the accused, cannot 
direct compensation to be paid to (he accused If us, where the dscre 
holder complained to the Civil Court of obstruction by the judgmcntidcbtef 
under this section, and after the trial and acquittal of the accused tV 
'tagistrate directed the decree holder to pay compensation, It was held that 
the order was not valid, sme* the decree holder was not the coinplai'^o'’* 
The teal complainant was the Civil Court which directed the prosecution 
of ta' ticcuved— 14 Oom L R ti66. 

The* 5fagistrate is competent to proceed against persons not named 
in the order of th Court directing ihe prosecution under this stVtion 
The Code proMiles for taking cognitance of offences and not of oBenJefs 
and ft Magistrate who has legally taken cognirance of an offence on an 
order under scclicn 476 has jurisdiction to proceed .igalnvi any one who 
may be provtd by the evidence to be concerned ml the offence whtiher 
he was mentioned m the order or not — jt C \V N 950, 1917 F R 34* 
43 Bom 300 

1252 Limit ol time for taking action:— Hus section does not 

limit ilic time wiiinn wliivh action should be taken and there i> no 1 g" 
necessity to proceed undir this section immediately after the original t»oi 
Or proceedings— 1«) A L J S19, 43 Bora 300, 7 S L R 187. *9*^ ^ 
R 20, 19 Cf L, J 081 5 O L J <>** 20 Cr L J 724 (Fit), 
3irr/ia>'i» a v I enffaiiitiio 2t I \\ ^63 27 Cr L J 280 But still R 1* 
dcsirqjilc that an order under this sctiion should be made either nt the 
close of the proc^cdlng or so shortly thereafter that it may be reasonaW/ 
said that the order is n part of the proceeding— fn re Itahiinatulla 3« 

140 20 Of I J 184, 20 Cr I J 2R6, 1916 P W R S3. »8 ^ ^ 

3X1 (Bur), 32 ^ta^ 49, 42 Mad 422 If the ( ourt ihmlvs that action 
ought to be taken under ihis section, it ought to pass such order as early 
ns t>o»sible (and not delayed by several monihs) ifter_the termination of 
the original caaew4o Cal 444, 38 All ^s No hard and fast rule can 
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l« htd do«n ihM «1 li) 1 (•round for setting aside an order for prosecu 
tion It mj, unirr crrtun cimimMiwes, be almost a sulTicicnt ground 
in It- If, but in Ill1^^ nvr» ii m i> bo no Rround n ill || ■> to 

imigine i ci<e in nhieh the romnii'.ston of tn illegeJ offence may not 
fnte actually come to light for min) niombs or i\en years after it had 
Wn committed Hut a (iroscculion for false comptaml under sec 211 
\ P C should be ordered is «oon as the compinint is dismissed as false, 
ml not mmy months ifterwirds beciiise the f lets justifying the prose 
cutioo arc known to the Court ot the tunc when the complaint is dismissed 
— Emf. \ fJdfJra Prorad \H R51 (<*52) A delay of two months was 
consil^Tp.) too long— j8 Cr L J 3)i In 20 Cr C J 226 (Pat) a delay 
of thr<^ we»k$ w is h*"!! to too much under the Circumslinces of the case 
Rut in new of the imendmeni made in tins section ind the enactment 
of the two ni-w sections 47(>\ and 4;6U it is no longer neccss iry that the 
jfoceeding un ler wc 476 sItouM be taken immediately after the termin'*- 
tion of the original proceeding— Srshamnta v 1 efifeaniiiio ** L W 863 
27 Cr L J j8o 

Wh«re pjj a/ificj) js pre/wed iJ»c ftfJf/wJ easf, the Cpurt J* 

justified in waiting till the disposal of the ippeal before direkting a pro 
sf-cution unl'-r this section— 1916 PR 29 3 C U J 302 , 16 Bom 729 
6 Cal 308 4 Lah 58 Sec sub s^lion (3) * 

\\hcre proceedings for directing a prosecution are commenced in the 
courso of fl judicial proceeding or so soon thereafter as to make the former 
subitantially a conimujiion ot the lait»r the fin il order directing, the pru 
s^cuiion will not be Mtiaied by the fact that it was passed more than n 
year afterwards— 1919 M Xk N 112 Hut the Court will set laide an 
order directing a prosecution if it is passed so long after the offence that 
the delay is oppfosive or seanddlous— /bid 

1253 Revlsioa — Power of Sessions Jtxi^e — \ Sessions Judge has 
no power to interfere with an order un ler section 476, nor with a com 
t Hint unbr section los made by a Deputy Magisinle— 23 ^^ld 205 34 

Cal 4j If ih" Sessions Judg- is of opinion that the order should be 
set aside he should nfer llic matter to the High Court — 15 Cr L J 16 
(Cil ) It Is the Ugh toon thn iloni. his the jKJwer to interfere with 
an order under stc 476 j Sessions Judge has no such power — 34 Cal 
42 See ilso 14 C W N 132 

Pouer of //lib Court — fhere is a conflict of op nion as to whether 
the High Court is competent in the eTcrcise of its revisionat powers to 
interfere with an order of prosecution under this suction In 26 Mad 98, 

13 Bom 10) 13 Mrid 144 tO All 80 and Rat nlil 895 u his been hild 
the clT«t of the introduction of the words as if upon complaint made 
iiid recorded* under section aoo tn the t o«le of if»g8 i, that ihe order 
under this section is merely a coniptai it and not an order ind is there 
fore not subj a:t to revision by the High Court Whereas m sirious other 
cises It his been laid down that the addition of thuse words in the section 
do not me 111 that iht jraceedings of the t ourt dincting pro>ecution 
are to be ml cn merely as ft complaint and not as an orlcr the order of 
prosecution Is therefore subject to revision — ^33 'lid 48 21 Mad 124, 2C 
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Uom 7^85, 4 Bom L B 618, 34 CsJ 42, 20 CnJ 349 further, it is 
(he iiiicntion of the 1 e{>is]dture that an order under this section is subj-^t 
to revision , see the lieport of the Joint Conifiiittcc cited under heading 
“ Change ” above 


1254 When High Court will Interfere and when not:—Of*« 

purporting to be made under this section are_open to revision by the High 
Court «hcn they have been made during proceeding* hdd entirely without 
jurisdittion — 29 Mad too ^\hen the Lower Court has proceeded upon 
merely fanciful grounds or grounds so obviously wrong that it could not 
be slid to have formed a strious judicial opinion at nil, thtn tl'c High 
Court will intirferc and set aside the order of the Court below— 23 "I 
249, In re Parsholamdas. 25 Item L K 282, 10 N L R 177, but whers 
the Lower Court his arrived at a judicial opinion on substantial grounds 
and the order shows that the Court his acted with circumspection ml 
mature deliberation, the order sliould not be interfered with merely because 
the High Court disagrees with thit opinion— /« re Alanidar 23 All 2491 
4 A L J 803, 18 Cr L J toi5 (Nig) The question whether i com 
plaint should b«. made under sec 476 u ilmost invariably a matter of 
discretion nnd the High Court ts alwojs loilh to interfere esctpl m 
extraordinary* cases— /fon/il Aoraoi v Ram Bahadur, 7 P L T IM 
the trnl Court or (lie Court to which it ts subordmaie thinks that no 
compliint shoull bt nnd<, then it is not dtsinbltf ihit the High Coutt 
should mterferc— > 5 o)i)oh/i(it v idithhai 48 Dorn 401 26 Bom L R 
Revision should be granted if there be some error of Ji'v, some irregulariiyi 
some ibuse or failure to exercise jurisdiction, and not simply because the 
Kevisioitdt Court has formed 1 dilTcreni opinion from that of the Court 
below ubout the case— 1902 P R 18 Uhere an order was miJe on «" 
suftA-ieiit grounds an I no toriher iciion was t d tn by the Court for 
than a year, it wa» htld tint this was i case in winch the rcvisional |iOwcrs 
of the Hifeli Court might projcrly be cxerviscd und the order set isilc" 
1901 AWN 177 


Proceedings of a Cit’d Court under this section i imiot bt ml rhrv'f 
with by a Cnnniial Bench of the High Court in Revision The power 
of rt-Vision under section 435 is confined lo tlic records of Inferior cru'miol 
Courts Therefore, when an order under this section was passed by 1 
Court, the High Court cm interfere only under section 115 of the Civil 
Procedure Code— Emp v Har Prasad, 40 Col 477 17 C W N 

14 Cr L J 197, frt re Bhuf Kanuat, 26 All 249, Bamian Let ' 

Jhunha, 24 A L J 217 27 Cr L J 278, 8 C W N 73, iG N L K 

23. (lyis) U n K 3rd Qr 83, 38 All 695 10 Bur I I m 24 O « 

367 Xn order of th'’ Small Cause Court under set. 476 *cf (liK Code 
directing a j’rosecution for pe/jury cm lie interfered with only under see 
25 of the Pro Small Cause Courts Act— I ofot Das v .Voimg Ba Than 
1 Rang 372 


Simihrly, th" High Court has no power In revision to inierfeT with 
nn order passed by n nnemie Court under this section, the nj plication 
lor revision should be filed before the tteord of Revenue— 4 A L J 7 ®** 
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)'i02 \ \\ N SOI. 39 Alt 91, 15 Cr L J 2 (Oudh), 36 Mad 72 (pef 
Aufkldra AyjiJr J ) 

1255 Nature of proceedings under this section:— iVoceedmgs 
m inquiriM und^r ihi* ttction jre judicial proceedings, and the person 
igainst whom tiny arc dirrcUil »> iii the |K»itioii of 111 itciittd ] erson 
To ex-inine such a person ns <t witness in ilic course of such proceedings 
i» ultra titfi — 10 llur L T 32 In 4 P 1 tV 65, however, it has been 
held that m proceedings under this section, the person proceeded against 
U not m the position of an accused person. 


476 -A The po'ier conferred on Cml, Kc'cuuc uml Crt- 
Soptiior Court m«r Court, by Secfiou 476, siib-Sec- 

complain where lubor- tion (i) mtiy be exercised, m respect of 
omitted offence referred to therein and al- 

leged to haic been comtniHctf in or in relation to any proceed- 
ing III any such Court, by the Court to which such former 
Court IS subordinate within the meowing of beclwn 195 sub 
section (3), III any case in which such former Court has neither 
made a com^Iuint under Section 4^6 in respect of sueh offence 
tior rejected on a/>/'lic(ilro» for the ineaning of sneh coinplamt, 
and where the superior Court makes such complaint, the pro- 
iistons of Section 476 shall apply accordingly 


1256 Thu section has been newly added by section isS of the Cr 
1 ' C \mendmeni Ui Will ol 1923 Under the old Jaw, there was a 
loiillict of opinion js to whether a superior Court could tat e action m 
respect of an offence committed before a subordinate Court In 37 Cal 
1(21, 37 Cal 13 10 \1| 80 i >13 P K 13 9 C U N lojo 10 C \\ N 
1901 and I r L J sob It was held that the superior Court could not take 
Clvon in rcfcjiecl of an offtnee which was not cottWTvitKd U-torv iisvilC but 
before a subordiiiaii. Court whereas in 21 C \V N 755 and ao Cr L J 
<30 (I’at ) It was litld that ihc superior Court had that power The present 
section adopts the latter view 

Where an application under sec 476 is pending befort an inferior 
Court and has ivot be n rvycted by that Court then, is no to the 

superior Court taking such action as could be taken by Ihc Court under 
s<l. 476 — !» re Premdai 26 Bom L R 713 Where a person instituted 
i filse case before a Bench -of (2nd or 3rd class) Honorary Magistrates, 
till. District Matjislnie could order the prosecution of tliat (arson for an 
olUntc under sec 193 I P Code — Woli ham v K E 2b Cr I J 566 
(All) If a falsi, charge is made by a person before a Ma^isinie of the 
1st class, the compliint against ihil person under sec 211 1 P Code 
should be made by the Sessions Judge and not by the Disirivt 'ligistrate 
if the District Ma^islritc makes the complaint, it is ultra riirs but thiC 
<l>rs not prevent the Sessions Judge from making a compl-i ni on Ins own 
Initiative— Gufab v Einp , 26 Cr I» J. 933 (Ml) > 



tHE CObE OF criminal procedure 


rcit. 


It30 

476-B Any person on nhose appjictition any Cnil, Kc» 
venue or Criminal Court has refused lo 
make a complaint under Section 476 or 
Section 476 1, or a^aiH5f ir^iom such a complaint has been miiile, 
may appeal to the Court to which such former Cowrf is suhonh- 
nate iiithiii the meaning of Section 195 sub-section (j), and 
the superior Court may thereupon, after notice to the parlies 
concerned, direct the withdraual of the 'complaint or, as the 
rase niay be, itself make the complaint v.hich the siihordmilc 
Court might hate made under Section 476, and if d makes 
such complaint, the provisions of that ^ section shall apply 
accordingly 

Tins section has been newly added by section 128 of the Cr P Code 
\iiicndiiient \ct Will of 19^3 Under the old law, when m i| ;>lieaiiu>' 
was imde to 1 Munsiff nskinR him lo I «t t atlion hini'clf f.uiial '' 
certain party, and to send him to a criminal Court to be tried there for 
t-irious olTcncts, infi the >IunsiIT declined to tile any iction, it « 0* 
helil lint no appial lay to the District Judge against the order of the 
Munsiff— 12 \ 1 . J 084 This ruling is now rendered obsohlt by 'h 
present section 

1257 Scope. — Tins section gives a right of ippcil only '♦hen a 

Court has made or refused to mil e 1 complunt under sec 476 or sec 
nd not when, t, comphmt has been mide by a Court on fippeil front m 
order of 1 subordinate Judge rtfusmg lo make t eomphint— Wd. /drir v 
Crown blah 56 20 T I K 191) jb Cr L J 1168 Bui the P itnt H'lJh 

Court holds tint ii< tiptiil lies under this section from ’in iiiwH'ti. ordir of 
the Appcllaic Court miking a compl-sint which the first Court refused to 
nid»c— Ru.yiJ Nurarij v Ram Bahadur 7 P L T 114 (dissenting from 
6 Lih 56), rou/Jar v h E 7 P L T 199 Cr L J 15^5 

\n ippcal ngiinst an order of the Presidency bm ill Cause Court 
directing thnt i comphmt under secs 193 and 196 I P C be niadc 
ngninst tilt appcllsnls, lies to the High Court on US Vppclhte Side Por 
this purpose, tht origin'll side of the High Court is not different froi" 
the Xppcil itc side The words ’* principal Court of origiml civil jurn 
ditlion ” otcurnng 111 sil. 195 (l) of this Co<le, whin ipplirl lo lh< 

Court, do not inein only ihc origiml side of tht High Court but 'll 1’'/ 
lo ihc A[|tllale side also— Kolyann v Rani Urrij, 48 Mil 305 "t® 

L J 290 26 Cr L‘J 801 

The right of oppe il under this section does not sunive on the deal 
of the int before linring, iht ipjieil ihucs— Nifnil ' /funi/i 47 

\U 359 26 Cr L J 1008 \ I R 1923 All 620 

fJBty of Superior Court —The Appellate Court, In the tase of orP*''* 
under this section, should reconsider the entire matter on the merits, an 
while allowing reasomble weight to the opinion of the Court below, shoo! 
n.-vcrthelcss rcconsll-r the question of the propriety of the order appeal 
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.tCMfi'i, a C(>ni|l t' rm w of th «mir» firl» If tlx \ii|)pMitp Court 

n not satijfiM tliat a frtma /arte case his l)ecn made out, the order appealed 
against must Uc s'"! aside— /Tam Chatati » E«i^ , 23 A L J 515 26 Cr. 
li J tiaC 

^^'hetT the Court bclo^ has refused to mat.e a complaint under sec. 
^76. th** superior Court in reversing the order of the Court below must 
give su0ici*nt teatoitt for such reversal— Adfisfudfuiu v Aatii Lai, 52 Cal. 

26 Cr L J 1J07 A I R 1925 Cvl 721 
If'/'rat from or trillion 0/ order niider t/i<s section —No appeal lies 
igvinM vn oflfT |n»vr<l unlir tlii% s-clion l»v llie ippelhic ( < urt direct- 
tng ih* nithdranal of th" eompivini So also, the High Court t\i1l not 
ordinarily interfere in revision with an onitr of withdrawal of complaint 
pastel undir this section, except in extraordinary cases The question 
tihith r a cumpliint should be made under vc 476 is almost invariably a 
matter cif discretion, and if the trinl Court or the Court to which it is 
subordin-ite thinks that no complaint should be m-idc or that the complaint 
v^vouM V wnhirnwn ihen n wouTI noi be di^inWe thm tht Uigli Court 
should interfere— 5onmftliai v iJiibhtii 48 Ilom 401 (403, 404) 26 Bom 
E R j8g JJ Cr L J tii3 \ I R 1924 Dom 347 

477 {Pepealed 

Svetiun 477 which his now l<<n r>|i d d !>> s<v 12 t of ilu Cr P C 
Tmendraent \ci Will of 1923 ran as follows — 

“ 477 (>) Subject to the |>rovision> of seciii>o 444, a Court of Session 

may charge 1 (terson for any offtnee referred to m section 195 ond com- 
mitted etcfuri. It Of brought under ii> iioiicv in the course of a judicial 
proceeding and m ly tommit, or oJmit to bail ind try, such person upon 
Its own charge 

(2) Such Court may direct ih Magistrate <0 cause ihe attendance of 
any witnesses for the purposes of the trial 

The reason of omitiing this section has thus been stated by the Joint 
Coiiiiniltee (i<]22) Section 477 is inconsistent with section 476 as pro- 
posed by the Dill because the latter section nude it obligatory on the Court 

to malt I complaint aoJ sind it to i first-iliss M1gl^trllr Ihis delcLl 

has been removed by one of the amendments we have made in section 
476, but we arc doubtful whether section 477 should stand Uc considered 
a proposal to enable a Court of Session to try n case committed to it after 
a complainF ha 1 been made by itself, but we do not think it desirable that 
1 Court which has ina<Citutcd tiae procccdin}.s shout! di-ptsi of ihc crsl 
and we have therefore repealed section 477 


4:78 (0 When any such offence is committed before anv 

Pow.r ol Cf.J .nd R.- C"'' Rc'f'nud' Court, or brought 
venue Courts to complete under the notice of anv Cnil or Reve- 
High^Court crCourt] of Court in the course of a judicial 

Session. proceeding, and the case is triable e\- 

clusivcly by the High Court or Court «f btssion, or such Civil or 
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Kcvtnut Coujt thuikb tbit it ouyfht to be tntii bj tlie High 
Court or Court of bc^sion, such Cnil or Kcienut. (ourt 
nny, instead of sLndingf the case under Section 476 •o 
a M.igistrate for inquiry, itself complete the inquiry, and com- 
mit 01 liold to bail the accused person to take his trial before 
the Hig'h Court or Court of Session, as the case may be 

(2) For the purposes of an inquiry under this section the 
Civil or Revenue Court may * * exercise all the powers of a 
Magistrate, and its proceedings m such inquiry shall be con- 
ducted as nearly as may be in accordance with the provisions 
of Chapter XVIII and of Chapter \XXIII tn cases where that 
Chapter applies and shall be deemed to have been held by a 
Magistrate. 

Change t-'In subsection (j), the ivor<ls "subject to the prpvolofls cf 
stcllon 44J have been umitlcd ifier iht v\iir<! ‘ mny,' 111J the italiii' 
words have been added, by section *8 of the Criminal Lavv tmcndincut 
Act Xn of 1923 As a result of this Amendment, this section In* h*en 
niidt. i{>pliC’iUle to Luro]MMii Driii»h subiecis 


1268 Sections 476 and 478 :~Tliis section should bo read as alter 
native to section 476, and not supplementary to it The proceaurt 
prescribed by this secciort, vis. of completing the investigation an» 
cofnmiitinf{ the acitused, is only alternative to section 470 (see life "pr » 
inslead oj sending the case under section 476'h and therefore if the 
vtcused who li id been sent by the civil Court to the I irst Ch»s Migi’iraie 
under section 470, lias been discharged by the Mngivtroie ihe Civil Court 
has no power to revive the case agamsi the accused and adopt th" 
proetdun prisvnbcd by this section — K itanlvl 9^9 

This section deals with a more eatended class of cases than section 
476 and covers ctsCs m which any Court whether CimI or RtveaU'* 
whether possessing power of committal or not, may take action a 
commit for Irnl— 4 Doni 287 Section 476 imrily Ians i/o«n (be j rocr- 


dure that nny bt followed in certain cases, and Joes not confer any 
junsJiction on n Court Tint section doe* not by itself i,ive 10 
Court ihc (lowers of eonnnillal in the cssis referrcil to in tl ni # ition. 


nt“ 
Civ 1 
, 111-! 


th n IS why section 478 has betn emettd — IblJ 

1259 Scope; — The power of a CbiJ Court Jo commit a ca*® lo 
b ssions IS limited to casi» triable exclusively by iht Ciiiiri of 5 »><on 
and to such cases only wb-’n the offence rh^rgid Ins bviii comnuiied lie of® 
Iht. C-iviI Court or brought und-r Its nolici — 4 Horn aS; 

This section, like section 476, must be taken as supjdcinentary *o 
section 195 in this sense that the Court tnn direct a committal un ” 
section 478 for an offence referred to under section >9^ only vslt-’H 
offence has been committed under the circunisianccs nitimoncd in 
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non 195 And therefore a Ci>«l Court cannot direct a committal for 
offences unicr srrtions and 471 I P C unless the documents liave 
hcen gi-en in e^iJenee, aa menitoned in clause (c) of section 195 If the 
documents base been merelj pul ui Court but not given in evidence, 
♦'■nion 103 einnpt ipplv an) sectUm 4“8 I o will not ipph — 15 Mid 
*34 Out in 22 Cal 1004 and 40 All 216 it has been held that the words 
‘ any such offence in thi* aetiion simply mem in offence referred to in 
••mion I in I not m offence qu-ilTed Lv the c rcuinstsnces lent one I 
in section 19J Dut tbis Men is no longer correct See this subject fully 
d srus»ej la N^it under srciion 476, under healing Sect on 4,6 ii 

*upjlenmnr) 10 section 

A Cm] Court has no poner to order the commitment of persons for 
offences referred to in section 195, wiilun holding the prehmimry inquiry 
required Ij this s<-ciion— 22 W R 52 

The jruMure referre) 10 in -.ub »eciion (2) mmely the procedure of 
Chapter Will muM be fuIlo«ed is oeirli a* po s Me Where notices 
'^'re issued to the persons concerned and after recording \ery brief 
statements of th» accused, charge sheets were drawn up and commit* 
nirni order pi>»ed without examining any of itie witne«»e8 ml without 
the charge being explained 10 the accused it was held that the Court 
not having followed the procedure as laid down in Ch XVIII, the order 
«as illegal— 40 All 32 

1260 RevislOQ — Tl ooi,l> certain Magisterial powers haie been 
given to the tml Court under tins section for the purpose of inve>tig'ii 
■ng cases of contempt of Court, it sitll remains, while exercising those 
powers, a Civil Court and 1$ not aa ‘inferior Cnminoi Court within the 
meaning of sect on 43s It is not therefore 'unembJe to ih jir d cl on 
of the Sessions Judge The Sessions Judge has no pow'er to revise the 
proceeding of the Civil Court— 5 M L J 226 

479 When any such commitment is made b) a Civil or 

„ , , ^ , l^evemie Court, the Court shall send 

Procedure of Civtl or 

Revenue Court in such the charge with the order 01 commtt- 
ment and the record of the case to the 
Presidency Magistrate, District Magistrate or other Magistrate 
authorized to commit for trni, and such Magistrate shall bring 
the case before the High Court or Court of Session, as the 
case may be, together with the witnesses for the prosecution 
and defence 

480 (1) When any such offence as is described m 
Procelure in certain Section 175, Section 178, Section 175, 

cases of cantemit Section 180 or Section 228 of the Indian 

Penal Code is committed in the view or presence of any Civil^ 
Crimind and Revinuc Court, the Court nnj cause the offender 
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* * * to be detained in custody and at any time before the 
rising sf the Court on the same day may^ if it thinks take 
cognizance of the offence nnd sentence the offender to fine not 
exceeding two hundred rupees, and in default of payment, to 
simple imprisoment for a term which may extend to one month 
unless such fine be sooner paid. 

( 2 ) Nothing jn Section egA cr tn Chapter XXXIII shall 
be deemed to apply to proceedings under this section. 

Change — The words whether he is a rurD(>ean British Subject 

or not” ha\e been omitted in subsection (1), and the woulds “section 

*9^ or in Chapter WXIH’ m subsection (2) have been substituted for 
the words section 443 or 444 bj section 29 of th.* Crimiml 1 »w \menl 
mem \ct X!I of 1923 

1281 Scope and appUcallon of Section ’—This section 

next deal with Vhat is known in English law direct contempt, that 1 * 

contempt commuted in the view of presence of the Court The Ih^h 

Court has got greater powers (not by virtue of ihis Cede or the Penal 
Code hut by virtue of the common law of Enghnd) to punuh for 
contempts commuted out 0/ Conrf, e g comments in newspap*f* 
proceedings pending m the High Court— to Cil 109 P C (5Hrfndra 

NniJi Daiierjfa r rate) See nl*© /»« re Cl<in*/i.e 14 Rom I R 231 . Hrrloi 
V Editor Utiigalef 15 f W \ “yt In re Jhnbs 36 C I J 
19 Cr I J 449 fn re ^otytthoJfia 24 Bom 1 R 028 fii re Tovlur 
26 C L J 24s 

\s to the power of the High Court to punish for contempts of s^h* 
ordinme Courts see the < oniempt of Courts \ci \ 1 I of 196 reci'”^' 

emcicd See nUo 46 Bom 592 24 Bom L R if 21 M I J 

(F B), nnd Jit re '/ A Condfci 22 Bom. L R 368 21 Cr I J 

The rulings in 41 Cnl 173 (1 B /Vitritro rare) nnd in 17 C '• 

(where it was hefd that the High Court had no power to pcmi>h 
contempts of mofu.sil Courts) nre no longer gooil hw m view of 
above new Act 

This section empowers n Mngistrnte to tie'll with ihe 'letnived onh 
when he is shown to hive committed one of thi* offences cnumenieJ *n 


this section — 5 M L T 286 

The offence of contempt must be commitcd during a julicnl proee«d 
ing m onler 10 come under this section An Inqu ry bv n 
into a Cave of Ijreich of the peace in order 10 averta n whether he sbou 
make a report to hi^ official su|»erior and to satisfy Jiim»flf wheller^be 
should act under section 108, Is not « judicial proceetling an I a 
hthaving insolently to the Magistrate in such proceeding cannot b** 


ceeiji^l against unejer this section— 2 Wcir Co^ 

. \ Tahsililar or a Nad>-Tahsiltar has to perform various miscellaneous 
ifutl * mo»l of whith are of a nonjuticial charaeier, nn 1 the mere fat* 
that on n j articular .lay he has to try a case ,1,.^ pot nccessan!’^ I'a' 
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to lh<* fooeluiion thni doinR judicial bu*sinP«« during ihp whole 

of ihit «li» If It ipprir* ihnt H ihe iim»- when the incident took place, 
hi* wa% 'ngig<\J in cuntcroalKm with two persons who were sitting m 
his room. It is douhtfiil wheiher tl can be siil (hit he was sitting in an^ 
stage of a juliCial prcoreding, anJ it i> therefore doubtful whether he 
ran I ke surwinara irii n unbr iliis \eciion — /)i/i/> ^iiii,li a Crouit 2 
I.ih 30S (till 23 ( r I J 9 

The offence fnu't l>e comniitieJ in the aiew an I presence of the Court, 
10 attract the proaisions of this section The plaintiff irt a suit was 
directed to a; [■ ar wiih certain account boo* * on a specified date and 
gve hn dejwMiion U fore a Small Cause Court, fading avHnth the suit 

was to be decided against him The plaintiff dd not appear as directed 

and the Mun^iff called upon him 10 show cause why he should not be 
fined for disobedience Cause was shown by a petition but there was no 
appearance and h- was fned for contempt of Court It was held that 
the case did not come under ihis section, as there was nb offence com 
milted in the sicw or pre-ence of the Court and the order was therefore 
withmi juriMliction— f /iui,»ia/ \ h f 3 < S 3R9 10 Cr L J 373 

The proMiions of this section must be applied then anU there, or at 

tny rate I c/ore lb# fftin^ cf ihe Court m whose view or preseme a ton 
tempt has lje»n committed if it consider* that n can be properly ind 
alesjuairly deiJt w th under tin., m-ci on Iherc-forr whert a ^Iaglatratc 

in svhoat presence a contempt was committed after taking cognisance of 
the matter, potponed passing final order* in order to afford the acctmd 
an opjioriuniiy of *howing cau*e why such order should not be passed, 
and esrntually fined him sexcral days after it wa* held that the trocediire 
olojited by the Magistrate was irregular and that the proper procedure 
would h't^e ben to detain the accused and <0 de il with the natter at 
once Of before rising— ti \ 1 | 361 Rut rising for a short 'im“ in the 

millle of the day (for loncheon) doe* not amount to 11 mg of the Court 
for the iia)-~hiip v I eiikat Rao 46 Bom 973 (979) 24 Bom L R aSf 

Where the Court deal, with ib» offence of contempt of Court und»r 
this seclton it cannot pass the sentence prescribed by *ec 228 I P C 
but should under (his section lim 1 the punishment to R$ 200 with im 
[risonment in default for jo day* — 2 Weir 6oj If 11 consider* the fine 
of Rs 200 ICO light n sentence for the offence it ought to refer the cast 
un ler sfation 4K2 to some competent Magistrate — to W R 47 (1 M H 

C R App lO 

A snbjlaiiirtc sentence ol imprisonment cannot be passed under ihi* 
section m a case under seeiion 228 I P C — 10 W R 47 The imprison 
ment will be only irf default of fine 

1262 Contenipt — \n aulicilion for transfer of a case from a 
(larticular Court on ihe ground of irobable miscarriage of justice is not a 
contempt of that Court— 1S69 I’ R 34 Emp \ Icnitiaf Rao, 24 Bom 
L R 38*> 4t) Bom 973 (97b) Fsen if in such an application the accused 

uses certain unhappy remarls concerning the Magistrate from whose Court 
the vast. I* soii4,ht icr bo transferred 11 cannot be presumed that the accused 
intended to insult the Court— 38 All *84, iSjS •V W N 14? a refusal 
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by a witness to afUx his thumb mark to the record of his deposition is not 
on offence under sec i8o 1 P C — Crov/ti v Fateh Ah, 1912 P R 8 
But a refusal by an accused to sigo a statement under sec 364 of this 
Cole ts punishable under sec iJlo I P C — All 399, (contra — 4 Rom 15, 
3 L B R 199) Walking with creaking shoes near the Courtroom doc» 
not facto lead to the conclusion that the accused intended In in-.iilt or 
interrupt the Court m its v.or! — 5M I T 286 Courts should not he un 1 « ly 
sensitive about their dignity, and a mere audible remark by the accusMl 
which interrupted the proceedings of a Court is not enough to sultan a 
conviction unless the accused tnlended to interrupt the Court — 29 M 1 J 
274, Daltp ^tngh v Crtnvn 2 Lah 308 (312) In the absence of any mien 
tion to insult the Court and of any interruption to the Court a person 
accused of n scuffle in the verandah of a Court is not guilty of an offence 
under see a'8 I P C — 30 Cr L J 777 (All) Prevarication by a vviine»« 
may, though it does not necessarily, amount 10 contempt of Court— 10 R 
fl C R 69 See aI»o tqWRs.4BffCR6 4BrfrR- 
Where a witness refused to answer the questions put to him in h s exammi 
tion in-chief and cross examination unless an application made by him (of 
stay of proe'eed ngs was granted, heW that this conduct amounted 10 con 
tempt — 1918 P R !4 An accused person who during the hearing of 
case makes an impertinent threat to a witness in the box commits an offence 
under sec 228 1 P C— 45 All 272 An irrelevant question put bj a 
pleader to a witness cannot amount to contempt, though a persistence in 
vexatious or irrelevant questions after warning might amount to contempt— 
1867 P R 44 But every little insistence on the part of a pleader m ih** 
conduct of his ea«e should not be torne<l info an occasion tor a criminal 
trial Unless the pleader a conduct is so clearly vextiiious as to lead to an 
inference that his intention is to interrupt or insult the Courl—<> Ikm 
I R 541 14 W R 63 to C W V 1062 Any trivial incilmt such 

ns laugh or hesitation m speaking is not a contempt — 4 M H C R * 4 ^ 

A witness who having a document in his possession will not produce It 
IS guilty of contempt, and tan be dealt with under this section— 12 Bom 
63 An accused who in the course of h!s statement under section 34' caff 
the Judge a ‘prejuliced Judge' and being called upon by the Judge to with 
draw the remarl refuses to do so. Is guilty of contempt, an 1 can be 
proceeded against under this section— R* if v leukal Bao 4f Bom 9"3 
24 Bom I R 386 23 Cr I J 325 

A Comment on a pending case, if it has or may have ihe elTect n 
prejudicing the fur trial of an amiseil person, amounts to a contempt 0 
Court — In re ClariJge 14 Bom I R 231 13 Cr I J 4^ « 't* Ttifle 

in n newspaper reflecting on a parly 10 a «uu more especUH) when he iv 
un ler cro«s examination, is a contempt of Court — 11 esfoii ' Fdilor 
Bengalee ij C W N 771 Rut Si ch contempts Wan be punulie .1 Mil) bv 
the n gh Court See Note 1261 above 

1263 Appeal . — \ summary order under this section 1 ) * 

^"1 ns Jiul^e f<r in olTenre unW scrtinn 326 I P C "U 

pos ng I fne on a /..rsin for inteniional jnsoti 10 llm Julg 
silting n I stflgf of jiidici I procee I ng nmount* to a irnl| thoug 
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by a »ummary mode, and is therefore appealable— 4 AI H C R 146 
A Sessions Judge cannot refuse to hear *»n appeal against an order under 
this section, bectuse m hi* opinion the matter is a mere trifle He is 
bound to heir the appeal and come to a finding whether the comietion 
IS J'gal or not — Ratanlal 978 

481 (1) In ctcr\ such case the Court slnll record the 

facts constituting; the offence, with the 
ecord m such case*. statement (if anv) mide b> the offender, 
ns well as the finding and sentence 

(2) If the offence is under Section 228 of the Indnn Peml 
Code, the record sJnll show the nature and stage of the judicial 
proceeding in which the Court interrupted or insulted was sit- 
ting, nnd the mture of the interruption or insult 


1264 Record!— Tlie procedure prescribed by sec 480 for punishing 
a contempt commuted i>i /arie eunite is of 1 summary charuCter, and the 
Court taking action under that section i» therefore required to record certain 
particulars mmttoned in sec 481 When ihe guilt or innocence of 0 person 
depends upon the exact words used by him it is (be duty of (he ^faglstrate 
to record them with a reasonable degree of precision and his omission lo 
record ih» nature of the insult consiiiute* •» grew defect in the procedure— 
Oatip .Siiigh \ Crtnun t I ah 308 (3M) \ Criminal Court inflicting a 

fne for contempt of Court should six^ifcally reorl its rensoni mJ the 
fAls constituting tli contempt wiih ny stueiiwnis the oflendir nny m Ic 
as well as the fnding ml sentence— 4 M 11 < K aao The directions 
(ontained in this section are mandatory and the omission to rccor I the 
particulars as directed by the section is fatal to the procee lings— to t 
W h 1062 No person can be punished for contempt unless the speeifv. 
offence charged against him be distinctly staled ind nn opportunity gum 
him of answering the charge The omission to record the stntement of n 
legal pracliiioner charged for contempt is a fttil defect to the prosctrulion— 
hrishna Chandra v Fmp 37 C L J S3S *4 Cr I J 798 

Where a person is charged with an offence under section 228 I 1 ’ ( , 
the record convicting him must show the stage of the judicial proceej,,.^ 
interrupted, and the evidence must establ sh that such interruption rj« 
intentional omission to do so is a vital irregularity in proccdur- 
curable by sec 537 of this Code— /n re Kukah 15 Cr L J Cji {Vi/f 
t886 P R 36 

482 (i) If the Court m any case considers that a 

accused of any of the offence? 


Proc“du e where Court 
considers that case should 
not be dealt with under 


to m Section 480 and comnip*fi fn rts 
Mew or presence should be tr-trv-etl 


S. 480. otherwise than m default (X ^ 

of fine, or that a fine exceeding two hundred rupaj. 
imposed upon him, or such Court is for any otie- 


Cr 72 
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opinion that the case shc^jld not be disposed of under Section 
480, such Court, after recording" the facts constituting the 
offence and the statement of the accused as hereinbefore pro 
vicled, may forward the case to a Magistrate having jurisdiction 
to try the same, and may require security to be gnen for the 
appearance of <Aich accused person before such Magistrate, or 
if sufficient security is not given, shall forward such person in 
custody to such Magistrate 

(2) The Magistrate, to whom any case is forwarded under 
this section shall proceed to hear the complaint against the 
accused person m manner hereinbefore provided. 

1265 Scope — Under section 480 ihe Magistrate can award a fine 
vi|i (0 Rs ■‘00 nr a smience of impr sonment m default of payment of fine 
If however, the Magistrate considers that a tuSstanttve senlenfc of 
inipriaonment or a heavier fne is demanded by the circumstances of lb** 
case he ought to forvaard the case to another Magistrate vnler ih' 

section-— 6 M H C R App 16 to W R 47 

Section 484 need not be read along with section 480 and section 481 

does not require a Magistrate to draw up proceedings on the '•ime da) 

that the offence is committed — ^35 Cal 161 

Proeedure —If a Court considers a substantive sentence of impti no 
ment necessary, it should rtaord a statement of the facts constituting d"" 
contempt and the statement of the accused, and forward the case to another 
Magistrate— 11 W R 49 

A Rarrister in the course of the trial of a case in which he was ih* 
complainant, used insulting language to the Sub Magistrate The Magis 
trate then recorded proceedings required by this section but failed to take 
nny statement from the accused explanatory of his conduct, as the accused 
left the Court at once It was held that the omission to take such stale- 
ment was not fatal lo the proceedings and the case ought not to be dis 
missed on that ground— 3 Weir 604 


483 When the Local Goaerment 10 direct, any 
When Registrar or Sub trar or any Sub Registrar .appointetl 
?*2|»trar to be deemed a ^nJer the Indian Registration Act, 
■wA'trtn Sfli iflfir . , rn,1 

and 482 *908, shall be deemed to be n cnii 

Court within the meaning of Sectiond 480 nnd 482 


1266 A Registrar or Sub-Registrar may be deemed to h' ® 
only for the purposes of secs 480 and 483 and It cannot be implied I at 
he IS 10 be deemed a Court for ordinary purposes A provls on thst # 
particular officer may for a particular purpose be deemed a Court doe* not 
warrant th<* extension of that provision so as by Inference to produce a 
group of rules In ronflirt wilh the general system A provision such ■* 
ihnt contained in this seciton Is an fwrescence on the general sj-stem s'*' 
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•4n ^xc^ptiftnal pnjMsiMi shouJJ not dravin out into all its logical conse 
quince* — ij Bom 36 


484 \\ hen an\ Court Int jndcr Section 480 or Section 

4S2 adjudged in offender to pUnish- 
lubmi^mn liini to ^ ’\Iagistnte 

for trnl for refusing or omitting to do 
antthing tvliiqli he uas hwfulU required to do, or for any in- 
tentional insult or interruption, the Court may, in its discretion, 
discharge the offender or remit Ihe punishment "on his submis- 
sion to the order or requisition of such Court, or on apology 
being made to its satisfaction 


1267 Discharge on submission or apology:— Too much notice 
shouM not be taken of a hasty language used by rustic litigants during a 
moment of ejcitement nitliout any serious intention of insuliiiig the Court 
If th* otfender offers an apology or adopts a submissive attitude, an 
admonition b) the Court, or at the most a petty fne i^ouM be Kufficient— 
Jit Singh V CfOiiH lOiJ P \V R J3 

Povtr ef lln,h Court lo interfere pleader was tried and pun shed 
for contempt by a Munsi/T for having used certain words which le litter 
thought to be derogatory lo his position Ihe pleader gave an assunnee 
that the words m question had no reference (O the Court but the Munsiti 
decl n'*d lo accept ihe assurante The Disirici Judge refused to interfere 
on appeal by the pleader Th* High < ourt on revision d rected the Munsiff 
to consider whether it was nn a rase m which he himself should tale 
action under teci on 494 of ihe Code bpon the MunsiiT declining to do 
so because the pleader had not withdrawn the words in question tht. High 
Court held that the assurame given by ihe pleader should be a’ en to be 
sulTeieni, and remitted the puoishm ni— Ran Pal \ K F ii A 1 J 
930 14 Cr L J 687 

485 If uny witness or person cilleel to produce a tlocu 
mcni or thing before a Criminal Court 
Imprisonment or com- refuses to answer such questions as are 
mittal of person refusing ]• 

to answer or produce do- put to hitn or to produce any docu 
cument, ment or thing m his possession or 

power which the Court requires Iqm to jvoduce, and does 
not offer any reasonable excuse for such refusal, such Court 
may, for reasons to be recorded in writing, sentence him to 
simple imprisonment, or by warrant under the hand of the 
presiding Magistrate or Judge commit him to the custody 
of an officer of the Court for any term not exceeding seven 
days, unless m the meantime such person consents to be 
examined and to answer, or to produce the document or 
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thing'. In the event of his persisting* in his refusal, he may 
be dealt with according^ to the provisions of section 480 or 
section 482, and in the case of a Court established by Royal 
Charter, shall be deemed guilty of a contempt. 

1268 n {tness ' — A complvinant Is not a witness and therefore not 
punishable under this, sectiorv—ij Bom 600 

\ witness cannot be punished for not answering a question which •* 
irrelevant to the real issue or which he is not legally bound to answer— ij 
Bom 600 Where the question is asked with a view* to criminal proceed 
Ings. being taken against the witness, he is not legally bound to answer 
It and he cannot be punished for refusing to answer — 10 Bom 185 

' lii^ tcfiii »io/ eteeedtnS y days’ —It is advisable, but not necessary, 
10 limit the perloil of deteniion m custody to a fixed lime— i Ind Jue 
N S ay. 

An application for the release of the accused should be made lo 
committing Judge— /biJ. _ 

486 (1) \nv person sentenced bv anv Court under 

‘‘Cction 4S0 or section 485 may» net 

* from w tic. vMihwtanding anv thing hereinbefore 

tioti lit contempt eases . • m 

cont.iined. nppc.al to the Cc'jrl to 

which decrees or orders made in such Court are ordinunlv 

appeahble. 

(i) Tlie proviwionw of Clmptcr XiXXI shall, so far 
thev .are .tpplicable, applv to appeals under this section, and 
the \ppclhte Court iinv alter or reverse the finding, or re* 
ducc or rcvcr>c the sentence appealed against. 

(.t) An appeal from wuch conviction by a Court of 
Cnuvc< in a pre<idtncv-town <hall lie to the High Court, nnd 
an appe.al from <uch conviction bv any other Court of 
Ovules whnll he to the Court of Session for ihe sessions divi- 
sion within whK'h stich Court is situate. 

{4) An nppc.nl fr\>m such conviction by any officer as 
Kt^'^lrar or Sul>-Kegi'trar .nppointevl as aforesaid' 
when such officer is aNo Judge of a Civil Court, be made to 
the Court to whivh it wnvoM, under the preceding portion of 
this scctKvn, l»e made if such vonviction were a decree by 
such officer m his cap.Kity as such Judge, and tn other oases 
may be made to the District Jutige or, Ln the presidency towtiS 
to the High Court. 

4 M H V. R I^fi and Ratonbt <i'< c.'w! fci N«r ttf-J 
»^>>.a 4^\ b»ad og •* .\pe<al ** 
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487 (1) Except nx pro\Sded in Sections * * 480 and 

485, no Judge of a Criminal Court or 

w ''•■’K'""'*'' of a 

Offences referied to m S High Court, shall try anv person for 
” 11 ™“ referred to m Section 195, 
\\hen such offence is committed before 
himself or in contempt of h«s authority, or is brought under 
his notice .IS such Judge or ^Iaglst^ate in the course of a 
judicial proceeding 

(-) Nothing in Section 476 or Section 482 shill present 
T Mngistnte empowered to eummit to the Court of Session 
ur High Court from himself committing .my case to such 
Court 


Change: — The word *‘477" has been omitted m Sub-section (i) by 
‘■^tion 130 of the Cr P C Amendment Act, XVllI of 1923 This Is 
eoB$cqu*nliaI to the repeal of sec 477 

1269 Geodtal rule:— A Mogmrate cannot convict a person for 
contempt of Court commuted in respect of ln» own authority A commit* 
inent to another Magistrate is necessary m all such cases— Ratanlal 6^\ 
> All 625, 13 Mad 24 The Court before which an offence was tommilted, 
and by which the preliminary inquiry was held under sec 476, should not 
be the Court to try the case— 15 W R 88 The fundamental rule in the 
administration of justice is that no man can be a Judge m a case wherein 
he IS iniertsted— IS W R 18 

Thus, where a Sessions Judge has dirreted the trial of a person for 
the olTenee of giving false evidence committed before him in the course 
®f a judical proceeding of a crimiml nature, he cannot try the Case 
films. If — 1^ \1l If til fnets 'illigid lo consiiiuii. tht olfcnie c imc 

to ih. Inowldg of til Migisiriu in the course of judicnl proceedings, 
he his no jurisdiction himself to try thi c iso — Amp ' Aimwar Bahadur 
*3 O C 138 21 (r I J 09f> ' Mugisirue whose summons was dis 

obeyed hns no jurisdiction 10 Iry iho oflenct of disobedience of summons — 2 
'Veir 612 , 16 \ L J 432 \ M igistratc who issued an order under scciion 

144 of this Code Cannot himsrW tey the disobedie/ice of that order— 10 B 
H C R 424, 24 Mad 262, Ratanlal 904 A Magistrate, who makes 
an order under sec 133 for the removal of a nuisance, cannot himself try 
and convict the person to whom such order was directed and who has 
disobeyed it— Emf v Ihra Lai, 1883 A W \ 222 The Rangoon High 
Court holds that although it is not desirable that n Magistrate whose lawful 
Orders arc disobeyed should, save In very exicptionnl circunisnnees, try and 
dispose of the charge of disobedience himself, still, unless there has been 
a clear failure of justice, the High Court w-iH not ordimnly interfere with 
the Magistrate s action — / R Ddi v t Rang 549 

1270 Scope oi secMon:— Sc* 487, which says that ns Court shall 
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try any person for the offence committed in contempt of its c^ti authority 
IS not limited to offences falling under Chapter X of the Penal Code It 
extends to all contempts of Courts — x Bom 339 Moreover, the prohibition 
in this section extends to the abetment of the offences referred to m the 
section Therefore, a Magistrate is not competent to convict a person of 
abetting the giving of false evidence in a judicial proceeding before himself— 
7 M H C R App aS 


Where a District Magistrate (as the head of the Police) ga\e sanction 
to prosecute a person for giving false information to the police, the District 
Magistrate t\as not incompetent to try or hear an appeal from the conviction 
of suth person, section 487 itould not apply, because the offence ivas 
committed before the Police nnd not before the District Magistrate or in 
contempt of his authority or brought to his notice as Magistrate in the 
course of a judicial proceeding — Ramasory Lai v Q E , 27 Cal 45* ■ 
3 \11 3** . *905 P R I* 

Magiilrate —This section is wide enough to include a Presidency 
Magistrate A Presidency Magistrate has no jurisdiction to try a case 
under sec 188 I P C when the order alleged to have been disobeyed 
was an order which he had himself passed— 12 C W N 846 

Prohibition to try the ease —According to the Madras High Ceurti 
this section prohibits the Judge or Magistrate only to try the case, but 
J Sessions Judge before whom an offence was commitWd is not precluded 
by thu section to liear an appeal in the vase— a Weir 607 But the Calcutta 
High Court holds that the words “shall try a person” m this section 
Include the trial of an appeal Therefore, where a Judge sanctions the 
prosecution of a decroeholder under sec aio I PC for an offence com 
milled before a Munsiff he is not competent to hear an appeal from the 
conviction of the d«reeho!dcr for that offence— ModAub Chunder '> 
\<nodctp 16 Cal 121 So also, the Burma Chief Court holds that a 
Judge who has directed a prosecution should not hear the appeal of th* 
4iccuscd when convicted, even though the appeal is not against the convic 
lion but only against the severity of the scntcnco-a L B R 302 M'heff 
a District Magistrate prexured the initiation of a number of prosecutions 
against the same person, and one of them which resulted in conviction 
came before him in appeal, the High Court considering that it was not 
oliogeiher proper that he should hear the appeal, ordered its tranfer to the 
Sessions Judge— 24 W R 58 The Nagpur Court also holds that the 
vvord • try os used in this section includes the hearing of an oppeal- 
hnshnappa v Emp as Cr L. J. 713. 


1271 “As such Judge or Jfaglstrate’’: — ^These ambiguous words 
lave given rise to two sets of conflicting rulings which It 1* difficult to 
riconcile ind ihere can be no doubt that the | obey of the Iw hns 
o some extent frustrated by the ombigtious language of the section Do^ 
tms expression mean thvt the Judge or Magistrate is precluded from irymg 
c CISC only whtn the offence was committed before him cr brought to 

■ords, does tt.is section empower the M^lstrale or Judge to try on cffm« 
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»hich MTis wmrnitiPd before lijiti of brouglu under his notice m another 
capacity' In ib Cal 766, »i has been held that a Sessions Judge may as 
Sessions Judge try an offence committed before him in nnother capaaty 
as t)i«trict Judge that is, the prohibition is nsiricted to a 'Judge’ of a 
criminal Court, and thii b>ing »o a strict construction must be placed 
upon th tird> * os such Julg ind it must be h^ld lh^t they do not 

includ" a Julg«- of a (.nil ( ouri or t District Judge The snme \iei\ has 

bem laJ '■n in o Horn 479, 7 t U \ ;oS t B R (1897 1901) la? , 
I** Rom ^Ko llnis It Is |)<-)d ihsi I ^|-^gI»tratc IS not debarrei from 
In mg an irrused i^r^on for diaobedicnct of summons issued by him in his 
capacity as Mamlaldar— 18 Cum 380 Where sanction is gi\en by a 
l>eputy CotlMor and 'ligisiritc in lit. capacity ns Resenue Ofheer, he u 
not d birred from trying ih». cim. himself is i Deputy Migistnt^— 2 \\eir 
613 

But if this » I \s bo idoptc I, docs not this section run counter to the 

fundamental principle of law that no man ought to be a Judge in a case 

in which h' is interested/ The prohibition in this section is a personal 
une, the mischief to be presented being that the same person should not 
d*cidc a matter which he may hace already prejudged It does not refer 
to the offee of the Magistrate or Judge before whom in offence of the 
Vluss dtucrib'-d in the section is commuted but refci's to the person of the 
Judge or lilogisiraie — 1 Mad 305 An officer before whom while acting 
in a particular capacity an offence has been commuted, punishable under 

228 1 I i cannot 10 -mother capiciiy tal c up and try the offence 
“sn offenct commuted against himself If he could do so, it would be 
in siolaiion of that fundamental rule in the administration of justice that 
no man can be a Judg m a case where o he is interested— ij \V R j 8 
Mhen a Judge on ih (,■ i| side has already formed an opinion that a 
docummi lij> been forgf-d or a jerjury h s been committed he sliould not 
try ihe cas s a botioiis Jydt*- nd ii »» fwxijxr fi*r the ff*f,l) tt>ori 10 
iraisfer the ease to another Judj, as m ns ol rcleving the former 
Jujg frgiii 1 (Osition whieh he bm self would desire to atoid — S M H 

C R 312 


CIlMnLK \\\M 

Ot Tilt MMSTfrSNCB OF WlVtS A>U LIULDRSS 

Sir James 1 lU James btephen describes this chapter as n mde of 
preventing eograiicy or at least of presenting its consequences ' Tlic obj^t 
of maintenance proceedings is not «» punisli a parent for fiis past rfj^ 
but to prevent vagrancy by compellmg those who can do so to 
those who are unable to suppori Ihemselves and who haie a >-V •- 

to support— Sardof Md v Ud i9»7 T R »2 Tb- ^ 

chapter is limited and the MigisUnU. may not. escept ps b-r 
usurp the jgrisdituon iii mainmonitl disputes losscsscJ by t!r ' ^ / 

— ib Uom 369 
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488 (i) If any person hiding sufficient means n^lecls 

or refuses to maintain his wife or his 
of w^Jres ^*d chJdren^^* legitimate or illegitimate child unable to 
maintain itself, the District Magistrate, 
a Presidency Magistrate, a Sub divisional Magistrate or a 
Magistrate of the first class may, upon proof of such neglect 
or refusal, order such person to make a monthly allowance for 
the maintenance of his wife or such child at such monthly rate 
not exceeding one hundred rupees m the whole, as such Magis 
trate thinks fit, and to pay the same to such person as the 
Magistrate from time to time directs 

(a) Such allowance shall be payable from the date of the 
order, or, if so ordered, from the date of the application for 
maintenance 


(3) If any person so ordered fails ■u.ithout sujfiaent cause to 

^ . comply with the order, any such Magn* 

Enioreeoient of order , u t. r 

tnte may, for every breach of the oraer, 

Issue *1 warniU for Iev>mg the amount due ui manner herein 
before provided for levying fines, and ma) sentence such person, 
for the whole or an) part of each month s allowance remaining 
unpaid after the execution of the warrant, to imprisonment for a 
term which maj extend to one month or until pajment if sooner 
made 


Provided that, if such person offers to maintain his wife on 
condition of her living with him, and she refuses to live with 
him, such Magistrate may consider any grounds of refusal stated 
bj her, and mav make an order under this section notwjthstand 
ing such offer if he is satisfied that there is just ground for so 
doing 

Pro iJcil, further, that no 'xarraiil shall be issued for Ibe 
rccoicr} of o«> anwunl due under this section unless application 
le made to the Court to Icty such amount vithin a period of cue 
vrar from Hie dale on 'vliich it became due 

(4) No wife shall be entitled to receive an allowance from 
her husband undvr this section if she is living in adulter), or if, 
without an) sufficient reason, she refuses to live with her hus- 
band, or if ihc) arc living separately by mutual consent 

(5) On proof that an) wife m whose favour an order has 
been nudt undtr this section 1$ living in adulter), or that with 
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oul sufiicicnt rcavan «lic refuses to I»\c with her husband, or that 
lhc> are lining 6cparatcl> bj mutual consent, the Magistrate 
‘hall cancel the order. 

(0) All txidcncc undtf the Chapter shall be taken in the 
presence of the husband or father, as the case may be, or, when 
his personal attendance li dispensed With, m the presence of his 
pleader, and shall be recorded in the manner prescribed m the 
case of summons-casts 

I'roMdcd that, if the M igistratc is satisfied that he is wiU 
fuhj aaoiding scraict, or wilfully neglects to attend the Court, 
the Magistrate may proceed to hear and determine the case 
ex parte Any order so made may be set aside for good cause 
shown on application made within three months from the date 
thereof 
{7) 

(8) The Court in dealing with applications under this sec- 
tion shall haac power to make such order as to costs as may be 
just. 

(9) Proceedings under this section nuy be taken against 
liny person m any district where lit resides or is, or where he 
last resided with his wife, or, as the case may be, the mother of 
the illegitimate child 

lhi» *tnion lijs Uen anieivltd by bteiion lyi cl the Cr P C amend* 
ment Act XMIl of 1923, and the changes introduced arc the following t 
•^hrtt in kub kictiim the wurda one huiidnd have been substituted 
for * fifty , in order to suit modem conditions m life Secondly, in eub 
*<.c(ion (2) the nordv fniK without ^uRicient C'(U»«. have been substituted 
for (he wordv vvillully a(|,| tl» oving to the diflicultiis which have been 
felt in the interpretation of the word wilfully {Statement of Objects and 
Reasons, 1914) rhirdly a proviso has been added to sub-section (3) to 
provide a period of limitation for the recovery of outstanding arrears 
i ourlhly, sub'Section (7) has been omitted , it ran thus The accused 
may tender himtelf as a w itness and in such case shall be examined as 
»ut.h ’ This IS now expressly provided by sub section (2) of sec 340 
hflhly, in subsection (9) the wonL. any person have been substituted 
for iht- word* the accused in order to make it clear that the person 
I roceeded against under this section is not in iho position of an accused 

1272 Section not affected by personal law.— The ri),iii to 
ma ntenance conferred by ihia section is a btatutory nght, which the 
Legislature has treated irrespective of the nationality or creed ©£ the 
parties, the only condition preetdent 10 the possession of that nght, in 
the case of a w iL Leii g the cxisence of the conjugal relation— ^ \U -jg 

•e 
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Thus, a mulla wife is not, under the Muhammedan Law of the Shia sect, 
entitled to maintenance , but this disability arising from her personal law 
IS different from her statutory right to maintenance under this Code In 
other words, she is entitled to maintenance under this section, irrespective 
of the fact that she is not entitled to maintenance under her personal law 
—Luddoyt Sahiba v Mirsa Kamar, 8 CaJ TJic right of illegitiinale 

children to be maintained by their actual father is a statutory right, and 
the duty la v.mted by express enactment indepmdent of the ptrsoml law 
of the parties — 19 Mad ^6t There » no text of Hindu law under which 
an Illegitimate son of a Hindu by a woman who is not a Hindu can claim 
maintenance but under this section such illegitimate child is entitled to 
clam maintenxnce from his putative father — 27 Mad 13 Apart from the 
Hindu Law, maintenance is awardable m such cases on general principles 
the defendant having begotten the child is bound to provide for its mam 
lemncc — ja ( xl ^ 9 Ihe f ithtr of mi illegitimate child nnnot get riJ 
of his statutory obligation under this Code to maintain that child by 
pleading that he is a Buddhist moni The Criminal Procedure Code most 
override hia personal law if u conflicts with it — (ip^r) U B R and Qr 138 

On the other hand, the provision in the Cr P Code does not ta! a 
away any right conferred by the Hindu Law Thus under this Code, 
the illegitimate daughters are cniiiled to claim maintenance only from 
iheir father, but under the Hindu law, they can claim maintenance not 
only from ihcir father but also from hi» coparceners wlo took his property 
by aurvivofship— f'falare/aii v Mullita 72 L W 650 AIR >9*6 
adi 

1273 Who can be ordered: — undivided son living with b« 
father can be ordered to maintain Ins wife under this section -“>3 
17 The mere fact that the defendant is 16 jeara of age only nnl 
ing at school will not by itself be a suffTcicnt cause for his being rtl 
of the h I lilt) tniposnl hv ih « « ttion of trcvuting for hi> ill gitimate 
child— 4 .N P H C k 1*3 

The order may be ] assed only af^amst tin. fatlur or husban I a* 
case may be This section docs not authorise a Magistrate to order the 
father in law to pay maintenance to his daughter in law — 1903 P R *6 
1914 P L R 115 

Of )uf]iaent vicaus — Before an order is passed under this section 
ii must be proved that the person ordered has sufficient moans to support 
his wife and children— i88j AWN 179 If he has sufTicieni mean* 
he not not rLli'*vcI of tie otlg tion to tnuintain Ins wife on th** ground 
that the wife has means of earning money by her own labour — 1887 A 

N 107, or that die wife bos relations able and willing to mamiain 
her — 2 \\eir 615, lO Cr L J 80 (Mod), or that the wife has sufTeicnt 
earning of h^r own (including her husband* earnings)— 10 Bor L R 

A Magistrate Is not justtred in absolutely refusing to order main 
lenance to be paid to the wife on the ground that tl e husband Is • nian 
of slender m'-tnv— i \Neir 617 In suili a case, only a sm ill nmount will 
be or I retl s,u l»o the fact ih »l llie fotli r 1* a | rof ■ssioiial bei,i,ar d>X* 
nvi rclieie Inn from I »s obfigJtfun (o iiiamiain Ms fjfeg tfmate cWM k 

tfv 
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4 nan i> c'j'aMtf Iil>our, nn<f ttw Migistratc is satisfed that (he child 
1$ his thiU, hr thoulJ orhr tlw pismcnt of “X reasonaWc sum— a Weir 6:6 
The w-onl ' m^sns ’ in this scciioti does not signify only visible means, 
»ui.h as real prcp^rt) or difnitc employment U i imn is healthy and 
able bodied he must be held to ha\c the means to support his wife, and 
h* cannot b* relieved of this obhsation «m th* ground that he is only 19 
years old and un»mplo)cd— fn »« Aandaiamy, 50 M L J 44 27 Cr L J 
3 So So also, ihr mere fact that the husband is a young boy of j6 is 
not a ground for granting inertly nominal maintenance He must make 
s'fioui ernl'’a'our to find viorL, and must pay suflicient maintenance to 
hi* wif- — tJa \ Mi, ll\a 4 Rur L J 258 In n Burma case it has been 
held that in the case of a I’ongjn or Dmldhist priest, the presumption is 
that he possesses no properly except such as ts necessary for his religious 
hf' and vthich i» heti und'r conditions niiich do not mat e t( available for 
other purposes and a noman who allows herself to be seduced by a 
m»mVr of the priesthood cannot obtain any maintenance for her child , 
she ought to base Known beforehand that n priest has no money— t Bur 
L J 97 Gut in another Durma case it has been held that a Buddhist 
monk bannoi gel rid of his statutory obligation under this Code to mam* 
tarn his illegitimate child U lie is an able bodied man, the presumption 
Is that he has sufTicient means to mamiain himself and his child and it 
IS for him to protc the contrary If he cannot pay the mamtenance 
ordered ]f he remains a monk, it is his duty to ihrow oS the yellow robe 
and work — (1921) U 13 B and Qr tyS 

Ihe onus is on the husband or father to show that he has no sufUeient 
means to support his wife and children An able bodied man who le 
suffering from no physical infirmity will be presumed to have eufRcient 
means to support himself and his family — 1911 U B R ist Qr 90 

1274 Neglect or lelosal to maintain 7 ho Prsi essential for 
proceeding* under this section t* that the person proceeded against should 
have neglected or refusid to maintain his wife or children If there 1$ 
no evidence as to the ncglei-i or refusal, an order for maintenance passed 
by the Magislrat~ i* bad m i i — fi f« or v io irfi 27 O C 271 i 
OWN 15a 2O I r 1 j 128 lb W U b i[> bom 2O9 V\here 
the evidence was that since the separation had taken place, the husband 
was regularly paying Rs 9* for the maintenance of his wife and children. 

It was held that the Magistrate was wrong in having entertained the peti- 
iion at all— Graham v Graham, 4 Bur L J ti. 26 Cr L J 831 

Tile neglect or refusal to maintain wife and children may be expressed 
or implied The Court m»y infer the neglect or refusal from the con 
duct of the husband— 9 Bom L R 359 To give jurisdiction to a Magis 
Irate, it is not necessary to prove express refusal to maintain, if the 
husband or father does not in fact maintain his wife or children, he is 
said to neglect or refuse to maintain them — S Bur L R 96 Where 
the father has denied his paternity, that is a fact from which the Court 
Can infer neglect to maintain — 6 SLR 208 But where the husband 
IS willing to maintain his wife and the wife is willing to live with he^ 
liusband, i i where both p^^llc» arc willing W live tcgcilitr, t),e 
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the Wife deposes that though she Is willing to live with her husbaoJi tb« 
latter refuses to maintaui heri will not lead the Court to infer that the 
husband is unwilling to muntnin hi» wife— -1914 P \\ R 46 When 
thert i> no proof of rifu'jl or nrghrt to in iirtlain ihe wift, ih husbanJ 
ought not to be ordered to pay maintenance on the ground that he has 
guilty of cruelty to her— /bid 

A mere offer by the husband to maintain his children made at (he 
Inal IS not suflicicni lo oust (lie Magistrate of hi4 jurisdiction, if is 1 
matter of fact the husband has paid nothing for the maintenance of his 
children for acvcral jturs — Amt \ At/«< 49 M L J jjg j6 Cr L ] 
1597, Kambit Ammal v Kanganathan, 19*4 M W N 4^5* *5 Cr 1 ~ / 
94 If in fact the father has neglected or refuted to mainl nii his thilJfcn 

the Magistrate can make an order for the payment of monthly 'illowance 

for the maintenance of the children An offer to maintain iJi'* children 
in the future is not EufTicient of itself to debar the Magistnte from m'kiag 
tht order OiJunviif in those ns » where llw tliildrn art very young 
4 man, Knowing full will lint no mother would pirt with such ihilJren, 
has simply to mike an ostensible offer to Keep th* thildren with fum, 
and he cm thus defeat an application for mamienance The Magistrate will 
be entitli-d to consider the circumstances m which the offer wa* 

nnj whether it is right and proper that the children, if net m the custody 

of the father, should be handed o\er to him— Daiid Saiton \ Emp > 49 
Bom 562 87 Bom I R 359 I R 19*5 Bom 259 aO Cr L } 975 * 

1905 U B R (Cr P C ) 39 But the Punjab Chief Court has heU ibal 

If the father offers to maintain his children on condition that they should 
liie ttilh liim ih( Magistrate should nfrain from pisSing an order agai/nl 
him— Murder jt/Hhamuidd v hue Hithd 1917 PR as t 18 Cr L» J ' 

Rii/lci \ fttJ 1914 P I R 115 ij, ( r I ; at’t Min •i,in,h \ Miitman 

1894 P K 18 

This setrtion Is based on the priiiciplc that there is a eoniinni'ii ubN 
gallon upon 1 father, who lias suiricl'-ni means, to support liis child If 
n man who is bound to miiniain his rliild continuously does nut do so. h** 
IS d'armed to haic neglected lo maintain nmt proof of actual refusal to 
■maintain is not necessary Th*" fact that the child is not In a starving 
tondition is no answer to an application for maintenance— L D R 
1901) 189, Daran v ifa Chan, 3 Rang 682 aC Cr L. J S35, ® 

L. R 96 

The fact that a lump sum has been paid to the wife In ffnal settlem**’* 
of all her claims Is no answer lo an application for maintenance, if 
the money has been spent or lest of does not yield a sufllclenl income 
1 J05 L II R (C r P ( > 45 f HR (1900-190J) 1R9 But where th' 
fjiher has gnin certain firojMriy to the imnher for the mamtrnance of 
th* child, which yi'lls sufficient monthly inwme and furnishes means cl 
supjiurl. he oKinoi be sail lo h »« nej^|-rte,l to maintain hi' chiM iml 
an order cannot be made under this section— U U R (1897 ipot) * 

Ueir 648 

A fathers nek,t»ct to su" for the rustody of 1 girl who has chosen t® 
I »t with h'r mofh'-r who Is liting in uiuliery, ctiiiiit b" d'cmrd lo be a 


''Cr, Ttir rnnr rtrriiMisM ppo« i ni nr ii^9 

I'Tiktl lii« p->ft I* miintun ll*'" d'lugUler— 2 \Neir 630 Where the 
faiW It rtiiiiW to thr of chiUren, tnd the mother who takes 

them awav dc»-« not allow them to return lo him, there is no such neglect 
or refusal to maintain th^m as ts coniemplited bj this section— 2 Weir 

W1>»Te thr th 1 Iren who \\«rr Ninfj | roperly maintained while in the 
custody of ihfir father, were dissuades) by their mother from his custody 
and went awaj i<. hi, wuh their mother, the refusal of the father to main- 
t iin them itnl -m ihei r turn ii i«> lii« cusio<|) wa> not a refusal to maintain 
within the meaning of this section— Ufa Shice v Mg Po Chat, 8 L B R 
105 16 Cr L J 317 

Before passing an Order under this section, the Magistrate ought to 
o»^nain whether the hu«band has been railed upon to maintain his wife 
Where the husband has not been called upon to do so, and the wife was 
liiing wiih li r fiih'r wh, rtfusial lo allow her to hie with her 1 usban 1 
without a money payment from him, the Magistrate cannot make an order 
for maintenance — aa W R 30 

The neglect or refusal most be fttstnt neglect or refusal Where a 
Wife, subsequent to her application for ntamtenance, came to live with her 
husband and eottipromiscd her claim, but prayed for an order of the Magis 
(rate to the effect that if her husband faded to mamtam her in julute 
he should pay her a certain allowance, it was held that the Magistrate 
could net pats such order but must dismiss the application, as no present 
refusal or neglect was established— j Wcir U30 

1275 Right ol Wile to maintenance —To justify an order under 

thi> section, it must bo shown that th« complainant is the wife ol the 

defendant— iC Bom 269 The cond lion precedent to a right of mam 
tanance, in ihc lase of a wife is the existence of a conjugal relation — ^5 All 
226 It is only on proof of the relationship of husband and wife that an 
order for maintenance should be made but where such relationship has 
ceased to esist an order already made may be stayed — 5 Tal 558 No 
order for maintenance can be passed under this seS:tion as against the 
husband, in favour of the wife where there is no proof that the latter is 
the lawfully married wife of the former, according to his personal law— -7 

Bur L T 7« 7 L B R 270 Among Jats, Karoo marriage is a valid 

marriage, nnd the woman is entitled to maintenance—^ N W P H C R 
128 A miilu wife is entitled to maintenancee under this section, though 
she is not entitled under the Mahomedan law— 8 Cal 736 

Effect of divorce — k Muhammadan wife is entitled to maintenance 
up to the date of divorce — 19 All jf> Cven after divorce, she is entitled 
to maintenance during the idd-it— 1905 P R 5 2 Weir 617 20 M L J 12 
But an order for maintenance subsequent to the espir'ilion of the lidat 
IS illegal, unless pregnancy is alleged— 3 \\e,r fity 1888 A \\ N n6, 13 
Bur L T 43 

When fl husband pleads non Inbility to jnamtain hi. wife on the ground 
of his having divorced her, the Magistrate is bound to entertain and enquire 
Into such plea If he finds the plea eetoblishfd, he cannot order mam 
tenance— 1894 PR at, 2 ^\c^^ 620 1915 U B R ist Or 53 ^Tiere 
a Magistrate makes tn order unler thi* section, the order becomes 



Tiir coDr or criminal ^ rRoccDunn [Cn. j^xxvi 

functus officxo on a subsequent divorce of the wife by the husbinj— t? 0 
C 260 

1276 Eight of children to maintenance '—The chiU must b 
born no order con be passed under this section for the nriintenance of '• 
foetus, when it is belie\ed that i woman 1$ pregnant Until u is bom 1 
can hardly be regarded as a child — 3 N P H C R 70, 2 ^\elr 61S 

The word ‘child* in this sect on simply means son of daughter 
Reference to age is purposely omitted the object being that any son 0; 
daughter is entitled to maintenance so long ns he or she i' unable to main 
tarn himself or hcrself—igjo p W R 28 In 37 Mfld 5^5 and 5 K h 
J 247 It has been held that the word “ child ' means one who has no 
attained majority 

Legitimate children — \ child born during the continuance of. the form 
of marriage Iinown as Soi bandhaii and prevalent among the Najar fom 
munity in ^falal)a^ u entitled to maintenamc under this section — 12 Mod 
246 22 \fad 247 (footnote) Children of n Nikah wife arc legitimate and 

entitled to maintenance — 18 W R 28 

Jflegitimalc children —An order under this section may be passed for 
tho maintenance of legitimate as well as iffe/i/imufe children The basis 
of on application for the maintenance of a child under this section '* 
the paternity of the child IrrespcctKc of us legitimacy or illcBitimafy-' 
j6 Cal 781 nut before an order for the maintenance of iHeg innate 
children IS passed it must be proved that the man against nhom the 
woman proceeda was the father of the chiWren— >R Ml lO/ Uhere man 
tenance is claimed for an illeg innate child from nn allege I father it i< 
not enough that the defendant may have been ihe father but the Magi'iralf 
must be ible to find that in ftll rcasonahility no one else can hate 
been tie father — 2 i\eif <"21 flie Migisirate is not juvlifieJ »" holing 
that the child »s the chi! I of the defendant on the ground of the similar ij 
of the features and the name of ih* child with those of the defendant 
-*•16 Cal 781 

ChilJrfit III custody of moth r — ^\here o n Ollier has the rusifti) of 
a child an I has to maintain it, she |< entitled to claim maintenance nn h* 
account— o \\eir 630 And th" father cannot refuse to luainialn h« 
children on Ihe ground that they are livmg wnh their mother If he wants 
to have them in his custody, he mun enforce hii right, If anj In the 
Civil Court — Muruc^esa \ ^odtannna H Bor I T 134 16 Cr I J 

A divorced wife is under the Mahomedan law entitled to the custody of 
her children, and the father Is not thereby reliescd of his 1 ability 
maintain them — 6 Pom L R 536, 19 Mad 461 Rut where a child 
has I'ft Its father and has chosen to Ine wnh Us mother who 1* 1-alng 
a I fe of alultery since she I'ft her husband, the father cannot be directpl 
to pay on allowance to the chid under this section— 2 Weir 0° 

2 Ueir fjj and 8 L 11 R 105 citial In hotr 1274 anie 

Fffed of o^rtemtnl —Obi gallon lo malnloln a child is n statutory 
obligation and the parties cannot contract themsehes out of it— !/• P P 
(1900.1002) 12C The fatler cannot disesl himself of his haliluy m 
tain hs cli H, Jy an ngrrcmeni with his wife— a Uflr CjS The Japguaj' 
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cf this IS inff'n«i'i'-nt with th<* of “t wife to make a 

foniract aksolsirtjj hU'kand from his stntutofy Inbilit)— U B R (1905) 
<5 But II hn» h^H m » Wnr fti, that where the nioilier of live iIleRi- 
timie thiHren rrn unfr’l <•'' their lithalf all future chtni' of maintenance 

bi a docuiu'-nt c<n | attneni of a certain «uni hy the fatlier, the Magistrate 

*vjs not crmfvirni tn |>ass n\ further oialer for maintenance unless there 
»as proof of frau I iri the execution of the ilocument, or unless it was 
prote.! that there was a saliJ suhscqumi oral agreement in supersession 
of the ilryumeni \ compromise l.y the tiwful guardian of a minor acting 
hona f Je for his lynrfil cannot Ik* set aside «sen at Ins instance, eacept 
Upon proof of frau 1 — i ^^e^r 630 

But there ran ly no doubt that when a compromise made by the 

guardian rf a niinir Id's not a| pear to ly for his hrnefit and it is aery 

lik'h that lie wiuld '>e matenalU in)Urcil h) a manifestly inadequate 
adjustment rf his mamfenanre-claini under (his section the compromise 
tiill nn hind the minor nor ana one acting os guardian after the mothers 
d ath— i8«5 P R 13 

1277 ‘iTaable to niajotatn Itself';— The words ‘o/isWe to maintain 
itsflf’ refrr to the chill and not to the wife— to Bur L R JW 

Tile fiiher IS liouitd to maintain the child if it is unable to maintain 

itsrlf, e\rn though us mother may be alge to maintain tt The question 
as to the means of th" mother is not 10 be taken into account, the true 

criterion is the inability of the child to support itself— 7 Bur 1 T 34 

The fact ihrtt the chill fylongs lo a well icmJo lorwad does not relieve 
the fdthir from his Inhiliiy 10 ntainiain n The inabilit) referred to in 
this section reliirs to the absence of suflicient maturity of physical and 
menial d velopment in tive child rendering it m consequence unable In 
earn us living by its own efforts and does not refer to inability through 
poverty or atsence of all means — In rc Paralht I alappel *5 M L J 
355 14 Cr T J 59- But in 30 hfad 957 and 19 Mad 461 it has been 
held that this section has no application to cases where the children are 
being maintained by a (arttiad w’hich is bound by law to maintain them 
The words unable to maintain itself cannot be confined to the tender 
age of the child but have also reference to its financial position Therefore 
where there are enough funds to support the child in the tarwad to which 
It belongs it tinnot be slid lo bo unable to inxintain itself — 37 M L J 
361 The offspring of 1 sambowdham mirnage are entitled to maintenance 
from their tavarhi, and if the tata-ht ty lanvad has sufficient means to 
maintafn them, they are not entitled <9 an order of maintenance under 
this section— 7(1 re Bfiarata Atyar, 46 M L J 324 

\ child v\ho is UcTf and dumb snd tinable to maintain itself is entitled 
to mxmtenance even though it may hi\e attained majority— 7n re Todd 
5 N \\ P H C R *37 \ minor girl earning her hvmg by prostitution 
will still be considered to be ‘unable lo maintain herself' because pros- 
tituiion IS rot to be treiied as 1 profession by which a girl can maintain 
hccself for the purpose of thix «srtw»— 37 Mad 5^5 33^^ a minor married 

girl, whose husband is willing lo muntain her, cannot be regard’d n* » 
person unable to maintain herself, and her father cannot be ordered 1 
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mimtain her — 2 Weir 650 But if in spite of her marriage the girl 
still remains unable to mamlain herself either because her husband is too 
poor to maintain her or for any other good reason, the father’s liability 
to maintain the child uould still exist— 3 /eerto)Ljfii s Karuponto 
Mad 503 48 M L J 183 26 Cr L J 731 The child is entitled to 

get maintenance until it is able to maintain itself, the Magistrate is not 
justified m ordering maintenance 'till ilie child attains the age of 14 • 
Magistrate has no power to fix an arbitrary age limit up to which thi" 
child will get maintenance — ^2 PIT 109 \\here a boy is aged 17 or 
18 and is able to work and earn his Ining he cannot be said to be ‘unable 
to maintain himself,’ and he tannot compel his father to educate him 
m a college and thus better his prospects— i Bur L J >23 ^*tt a boy 
of Ji years must be deemed to be a child ‘unable to maintain itself,' and 
is entitled to maintenance it would be contrary to public policy to 
encourage child labour by holding that a boy of ii years should contribute 
towards his otvn support by work, when he should be in school— Barfl'i 
Shania v Pfa Chan 2 Rang 68* 26 Cf L J S 3 S 

1278 Order lor maintenance The only order that can be 
passed under this section »$ either an order allowing maintenance or an 


order dismissing the application for maintenance He cannot pass any 
other order Uliere a claim for niamieoance is compromised by th* 
consent of parties the Magistrate is not competent to pass on order In 
oecordance with the terms of the compromise He can only dismiss ih* 
petition and strike it off the fl^ To pass a decree in terms of thi* eoni 
promise would be to a*somc the functions of ihe (|\il Court—* "eir 


C*9 2 \\eir djo 

The order under tlu» section must not be conditional and must noi 
hate reference 10 any future circumstances Uhen the wife, after com 
proinis ng the claim for maintenance, prayed for an order by the 
Magistrate that if her husband failed to support her in future, he should 
pay her a monthly allowance, it ssas held that the Magistrate Could not 
pass on order of this nature, he must dismiss the applitation— * Meir 
6jo An order for maintenance passed condition that the woman must 
reside In her husband’s house is illegal — 1917 P R 14 


11 bo con order —Only the Mog strates enumerated in this section 
can Inquire Into the case and pass nn order for maintenance An Inquiry 
under this section cannot be delegated by n First Class Magistrate to a 
Magistrate of a lower rank — * Weir 617 A First Class Magistrate cannot 
refer nn application under this section to n Subordinate Magistrate of 
lower grade and act upon his report — 1905 P R *0, 11 'ltd 109 

Uontbly olfouarirr — The law rn powers n Magistrate ohly to direct 
payment of a moniMy maintenance \n ngreement between a husban I 
an 1 wife whereby the husband ngrerd that be would furnish his wife with 
certain ornaments tuild a house for her, sJeluer to her annually » certain 
amount of grain nnl pay her n certain sum In cash, Is not an agreement 
wh’^h can be mad* the basis of nn order under this section, and therefore 
can noi be enforced under It* provisons — 6 Mad 283, at Cr J f*** 
'lab) Tie payment ordered must be a monthly payment An order 
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for the pn)Tiimt of a trrtim »uni annudltf for the value of clothes is 
not I<"ga! — 2 Wcir 6i7 Put tvhiTC a rtstnumvli entered into betwcet^ 
the parties rontams an agrermeni for the payment of a certain sum 
annually for value of clothes, live wife i» entiilid to a»l\ the Court to give 
efect to the genernl intention of the parties as disclosed by the razinamah, 
ly allotting in th** monlhlv nllowanfe the value of the cloth»s agreed 
to be paid an-uatJv— a Weir 634 

Tlie pajnvTt (f maintenanee must be in «io»iey an order for payment 
of maintenance m grain i« not lO accordince with this Code— 2 Weir 
^*6, 2 Weir C27, 1911 P R 19 1^7 P R 3 l/ru v 3fabon 25 Cr 

L- J IJ71 (Lah ) No also, an order directing a mixed payment in kind 
and cash is contrary to the terms of this section — Vub/a \ Dallu 
Muhadfp 26 Horn L R 186 

An order under this section (iaing the duration of the period for which 
the maintcnamre is to be paid, is illegal — 2 Weif 634 

1279 AmoatL^ ot tailO-tetlittCft*.— lo determining the amount of 

maintenanee, no luaury should be allowed, but only the necessaries of 

life should be considered according to the station in life of the applicant 
and the means of the respondent— 4 Bur L T 269 The masimunv 

amount which can be awarded for the maintenance of eeieh person is now 
Rs too, undor ih>’ oU law it was Rs $0 The words 'in the whole' 
mean that a sum of money not exceeding Rs 100 should be ordered to 
b^ paid, and no other |iayniini etiliir iii ihe shape of school fees or 

medical expenses ftc should If ordirvd 10 be pud Ihe words do not 
mtan that when a woman males an pplicaiion for herself and for her 
children, sh< can only be aw irded b-' ion for the mainiinance of herseU 
and of her children whatever be the number The Magistrate can order 
a sum not exceeding Rs too 10 be paid for the wife and for eath of thi- 
children unable to maintain iiself— Aeiii \ AeiiJ 49 M L J 335 7O 

Cr L J 1597 A 1 R 1026 Mad 59 Where a wife ipplied f r 

maintenance of herself and her four children and the M igistrate ordered 
the husband to pay Rs 50 (under the old section) for mamienam.e of the 
wife and Rs 10 for each chid, every month, it vvas held that the order 
was legal The husband was liable to mimtain his wife and each ol 

his children and the Magistrate might order him lo pay as much .as 

Rs 50 for each of iheiu if < ich child was living with a different person 
And the fact that all ihc children were at the time in the custody of ih® 
mother toul I rot affect the question of what should be paid to each 
child — 4 Bur L T 139 

A prospective order, providing for increase being made in the amount 
awarded for a child s maintenance hereafter as the child grows older, 

IS not justified by law — 2 N W P II C R 454 A Magistrate canno', 
under this section, make an order for maintenance at a progressively 
increasing rate He may, however, under sec 4S9, from time to time 
alter the rate of monthly allowance granted under this section, as the 
child grows older — ta Cal SJ 5 » *4 Mad 398 

The Magistrate shall order the Ptnount to be paid to the wife or 

Cr 73 
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child as the ease may be An order for the payment of the amount of 
fnuntenancp it the Taluk Kutchcry is not authorised by law— 3 Weir Gj* 

Order jfioiiU specify nniount payable to each ^erioii — \n ord»r under 
tills 'eciion awarded Rs 43 for the maintenance of the wife and '•on, 
but nothing wa» said as to what portion was to be for the wife and 
whit portion for the son At the time the wife applied for enforeement 
of the order, the son was over 19 yeirs of age and earning sufficient 
for him to live on The Magistrate iltered (under sec 459) the monthlj 
allow mve inio Rs 35 piyihle to the wife onl) It wis held that is 

regards the son the foundation of the order was taken awiy when he wis 
able to miinnin himself, and it became spent so far is he was concerntd 
nnd was not enforceible, and that the Magistrate in the original iider 
not haling allotted any parheular portion to the wife, the order could not 
b** partially enforced in favour of the wife, but that she should make 

I fresh application for maintenance for herself alone— 9 L B R 49 

Subsection (2) — The niamtenance allowance is payable only from 
the date of the order (or at most from the date of the application) A 

direttion to pay maintenance from a dale prior to such dale u opposnJ 

to this section — 3 Weir 635 Hut whtre an order for mch r »lro»pecti'i’ 
(lajmeni w is in iJi with the coomhi of the pirlieo, ihe High (ourt >ht 
not inierfire— 3 Weir (>35 

1280 Subsection (3)— Enforcement el order :-in tins ‘uIk 

section, iIk words fails without 'ufTici nt ciU'i ' hi\t I s ri vubstilUtial 
fir llu wtrds wilfull) ii<|.kcis, Imcium of iliflicultii ■< which h wi iiri' a 
in the ini< rjirt I iti< n <f ili word wilfully I nder titc old 1 ivv it ^ 
h"! I that lx fun 111 <rl r fir imprisunin nt coull be m idv on difiull ul 
piyiiieiii of niiinKiioai strict proof w is lucessarj that the ncmpijm'-at 
w IS du to wilful iuj,Utt in tin part of llw iWindant, nnd men. omi'Sion 
to pay ih arroirs was not suflicient — 33 Cil 391, 5 O C 310, 35 Cal 
31)1 Lnl r thr jiresini law, no such proof is necessary, but »im| k non 
payment without suflici nl cause is sufticient to attract the provisions 
this subsection 

When execution of a mainienancx order is applied for and the counirf 
l>eiiiioner files a ooumer petition setting out certain grounds on which 
he conirnds that the order should not be evccuied, the Court Is bound te 
consider ihe sufficiency of the cause alleged by the counter petliloner a**! 
to refuse Ihe execution If the Court is •atitfied that the cause Is suffickat 
and to grant execution if the < ourt is not saiisfied With the cause alleged 
The legislature has u»ed ihr. expression 'sufficient cause' ob'iouxly intend 
log that the Nfagistrate before whom the matter comes up should be in 
a |>osifion to use hii judicial discretion having regard to all the circum 
stantes, and that such judicial discretion! should not be fettered or lifnlt'xl 
by any definite rules The expression ‘sufficient cause* Is wide enough 
to Include all possible ronsiderstiont that may be submitted to the Mag • 
iraie in Ihe circumstances of th* cate— T’crlhofa/'pa v UrrealiAf 4* 
f J xos af Cr I J 053 \ I R 1035 Mad 715 

t nder It It feeilon, the ^lagMrale can imprnon Ihe person prcceeded 
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aCS'n'l afl^r il»fiuli u tm J but he cinnol liWe sertirtly from that perfon 
in nniiruntion of d'-fiuli— *4 W R 71 

tlaffonf — \ warfint in re»p«Tt of the brcTlh of the orJ**r It a 
condition pr«^ent tu thi mflicianii; of im) ri'oniiieni— <| \ 1 I *40 \ Police 

cPie>>T «h-n Xfcutinj, » tt-imnt for ih« lev) of llm amount ff 
miini<mmr« rrivirillr unl<r ihi^ •rriuin nn lirnk op n nn inn'T 
diTf of ih Jiuu'^ f ihi |K-r» n tvhom u i' executed— Rii mini 431 

Th I iiv 1 1 nil nipl <!<<. onh > ••inglr tv (frnnt of commitment rrgirding 

the nrrrtrt tu' it iln iinv of ittu Where ti\ inoniht' arrears are diie, 

a xep^irste vv arrant if roitiniitment for each months arrear is bid in 
la* — ^5 Cal j<|i The le\j of arruntuli|e<{ irrears of mainltnance by 
8 tingle IS trrant an I in one |>roceialing 1* 01 1 illegal — 7 M H C R 
'l-P 3 ^! 6 M H < R it 

The ti-cond jrovisr (n.vvlt ail IcH to thia «ub-<rciion provides a period 
of limitjtion (one yijr from ih date of <|ef lult) within which the appli 
ration la to be ma i for the i<»ue of the warrant for realisation of the 
ouittanding arrears 

1281 Imprlaoiunent The imjinsonment ma> b* awarded only 
o/fer default is mad Where it was |>rovideil m the order of mainteit* 

ance (hit in case of the vlefindant filling to pay the monthly allovv- 

ama*, he should be imprisoned for a term of 15 days for every breach of 
the order, it was held that the order nus m itiiffri/iabon of the procedure 
to lake place on a wilful defiuli if <uch shoukl occur, and was therefore 
illegal— 5 M H C R \pp 34 Imprisonment is a metna of enforcing 
payment, ind an order for imprisonment enn l>e passed only after there 
has been nigligince 10 pay the amount of maintenance— i* Cal 291 

Belfast on payment —The imprisonment Awarded under this section 
i« not a punishmini for contempt of the Courts order, nor is it an 
absoluti sentence It is passed only for the unpiid purtion of the mainlen 
ance, or in other words, it is owing to default of payinrnt of the unrealissl 
portion of the maintenance Therefore, the imprisonment oui,hl to c*ase 
upon piyment of the amount of mainieoance — a f al 201 The words 
•‘until piyment if sooner made” did not occur in the 1882 toite, and 

therefore it w is held m R Mad 70, and U H R (iR<)3‘96) 70, that a 

person committed to j iil fir non payinsnt of matnlenanie vvas not enlit!*al 
to be releas d evin when the arrears were paid because the imprisonment 
ordered in default of pavment w »s held to bc a punishment for breach 

of the ord r of the Court TTieM rulings are no longer good law 

Nufii/e 0/ inipnsoiit lent — Ihe iiiiprisomnetit under thu section may 
be fiiheir simple or rigorous, tuoking lo tlie terms of sec 3 (18) of the 
(icneral Clauses \ct — q \I 1 140 In borm \I not only simple but 
rigorous imprisonment is provided for, but it would be safer lo order 
the imprisonment to be simple — U B R (1892 1891}) 70 , 

Term of /ru^rtroiiment —It has been held in 9 All 340^ 6 
C R App 22 and 7 Bur L T. 325 lhai the maximum tarn of 
ment Is one month, and that only one month’s ( 
awarded on the whole b default of payment of ihe aggr^MO 
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due In the nurm case, the nords ‘for the whole or nny part of each 
month’s allow ince remaining unpaid' have been interpreted to mean ‘ for 
the whole or any part of every month's or all months’ allowance remaining 
unpaid ■ Suth an interpretation seems to be too laboured The more 
reasonable view’ has been taken in 20 Mad 3, 25 Cal 291 and 1877 P R 
12 Thus, a person who has wilfully neglected to pay the arrears of 
maintenance for several months may be imprisoned for more than one 
month — 1877 PR 12 , 1919 P R 12 The imprisonment in default of 
payment of maintenance is not to be limited to one month The procedure 
contemplated by the Code appears to be to ascertain how many months 
arrears are due The maximum imprisonment that can be imposed will 
then be one »io>ith for each month's arrears, and if there is a balance 
representing the arrears for a portion of a month, a further term of a 
month's imprisonment may be imposed for such arrears — 20 Mad 3. 25 
Cal 2gi 

1282 When order cannot be enforced Where a woman to 
whom maintenance has been ordered under this section subsequently 
voluntarily resides with her husband, the original order becomes ineffectual 
and if the husband again refuses to maintain her, fresh proceeding must 
be instituted under this section — t88S \ \\ N 217 

^\hpn ihr husband on summons appears and paj» the arrears of 
maintenance into Court, the Magistrate cannot order imprisonment— 1881 
\ W N 19 

Where the husband has l>een adjudged on insol\ent, the order of 
m iintemncc cannot bo enforced so long as the order of adjudication stonU 
nnd he cannot therefore he imprisoned for default of paj ment— /fal/fmf 
v Flttlfhide SO Cal 867 

If the defaulter dies, the order cannot be enforced against Ins estate— 
41 Cal 88 

But the defendant's inabtlily to fay is not a ground for the Magi' 
trate s refusal to enforce the order for maintenance If the allowance 
granted is too excessive, he may revise the rate of maintenance on further 
inquiry, and the order will lake effect from the date of such inquiry— 2 
Weir 636 

1283 Offer to maintain wife:— 'Vhere the husband offers to 
maintain his wife and the wife consents to live with him, the Magistrate 
cannot make an order under this section, unless the complainant (wife) 
satisfies him that notwithstanding such offer there is just ground for 
making such order — 1 C L J 214 

The offer to maintain must be a bona fide offer, and not made with 
the obj«t of escaping obligation — 13 Cr L J, 55 But the fact that 
in the past he has neglected to maintafo should not be considered as suffi 
cient by itself to lead to the presumption that the offer is not made In 
good faith— 1917 P R 22 In 22 Cr L J 149 (Lah ) it has been held 
that if it IS found that the husband had formerly turned his wife out of 
his house, his subsequent offer to keep her in his house cannot be taken 
to be bona fide, and he cannot escape hu liability to maintain her under 
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this K<t)on nii-fTh tj »uch w offer, bcciusc he may break his promise 
a* soisti 1$ t.h'' R'ls home 

Tlie off r muv! l>e 10 mimtiin wife oJ tti/r It has been ho\ve\er 
hfU in 16 Horn jf-o that where the husband offered to keep the com 
(lainant 111 hi> house, not is wife but 1 servant or dependent, the 
offiT was a suflit:i'’nt offer within the meaning of this section But this 
d"ci.icin due* not seem to be just The Madras High Court rightly lays 
down that an offer to maintain wife must be one to maintain her with 
th» consiJi ration due jo her position as wife— ly Mad 260 2 Weir 641 

\nd thrrefon: where a Hindu husband hating two wires offered to maintain 
hu frst wife in his own house adding that he would not live with her, 
but would supplv grain for her to cook her own food and eat it separately 
in the house such an offer was not a sufficient offer within the meaning 
of this section— 6 Mad 371 Sabrulfo s falma 25 Cr L J 453 (Nag ) 

1284 Grounds o! wile's refusal to live with husband:— An 

order for separaie maintenance in favour of the wife may be made under 
this section if the wife has just grounds for refusing to live with her 
husband Inability of husban I and wife to agree to live together is not 
a ground for ordering separate maintenance for wife— 6 W R 59 A 
Magistrate is not authorised to entertain an application for maintenance, 
where the husband has neither ill treated his wife nor has refused or 
neglected to maintain her but she of her own accord left her husband s 
house and protection—^ N W I* !l C R 205 ^\hen the wife 
voluntarily leaves her husbands house without sufficient justiAcation, she 
IS nut entitled to any urd'r under this section unless the husband refuses 
to maintain her or turns her out or ill treats her, so as to nnke it 
impo«»ibl for h r Co live vsiih her husband— $ Bom I R 614 

rii» following arc proper grounds for the wife s refusal (0 live with 
her husband — 

(1) Cruelly If the husb nd su ill cre ifes hs wife (eg drives her out 
with blows] th-u she is (omp lied lu leave hs house she is justified in re 
fusing to live » iih her husbmd and in clviming imintenancc — Rajpali v 
Deofi 46 All 8 7 (878) Under the Code of 1882 cruelty was the only 
ground on which 1 wife was justified m living separately from her 
husband nnd demmding maintenance But the words “ that he habitually 
tre lied his wife with cruelty which occurred in the Code of 1882 have 
been substituted by the words * that there is just ground for so doing " 
lilts alteration gives the Magistrate larger discretion in giving main, 
tenance The present Code does not restrict the payment of mninlcnancc, 
when the wife is living separately only to cases of cruelty— 4 Bur L T 269 
Th^re are other grounds on which the wife may live separately and 
claim maintenance 

(2) If a Christian husband reverts to Hinduism nnd marrhi o seconj 
(Hindu) wife, the Christian wife may refuse to live with her husband, 
and apply for maintenance— 4 M II C R App 3 

(3) Aluhery on the pin of the husban J nlihough not junlthib 
under the 1 PC, may neverlhet«s« con^llute lufficl'nt cause for 
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\v 5 fe living separately from her husband, and enable her to claim main 
tenance under this section — ao Mad 470, 13 All 348 MTiere the husband 
IS living with 1 mistress in the house at the time of application, the wife 
IS entitled to refuse to Use with him and a subsequent offer made by 
the husband in Court to give up his mistress does not deprive the wife of 
her right of refusal to live with her husband — 14 Bur L R 240 But in 
such cases, the Magistrate should tako into consideration the social hab t$ 
of the particular community to which the parties belong If that 
community does not completely dt>'tpprove of concubinage and tolerates 
t so far as to give kepi women some stilus and rights, ihe fact tliat the 
husband keeps 1 concubine ought not by itself to entitle the wife to 
claim separate maintenance— v Gtinlapalli 20 Mad 470 The 
circumst nice th u i Hindu hu band keeps t contubinc in the house will 
not entitle 1 wife to an allowance for miintenance if her husband is 
willing to receive her and tml her with the consideration which is due 
to her position — 2 Weir &41 17 Mad j6o 

(4) Hhere the breath between the husband md wife is irremediable 
and It Is q nt* lmpc«vible for ihe liiief to return to the former after many 
j ir» sepiralion without teadiig to fresh trouble ind dispute she ta 
entitled to maintenance bv living separate from him— 1914 P W R ad 
(s) The marriage of 1 MihonicJan with the stepmother of his "if® 
Is not valid under the ^!ahom«nlan law The wife la entitled in such a 
ci»c to say thit she woull not live with her husbmd during Ihe centinu 
mice of such mii’nij ,!* — j Wtir 647 

(61 Where 1 Bgrm »c BudJhiat his tiken a lesser wife without the 
consent of the chi f wife the latter can refuse to live with her husband 
at the samH tine and cm clum maintenance — 4 L B R 340 Also 
itcofding to Burmrs Buddhist law tht fict that the husband took 1 
second wife m,ght U v gKid r.ison for the fr,t wife’s refusal to live with 
him unless he provided htr VMih » sqnrate revilrnce— it Bur L T loS 
The following an not suffuiml i,r0undi, for the wife’s refusal to live 
with her husband — 

(i) The fict that the buNbipd lus marni.d agim does not entit'e ihe 
first wife to sepirate maintenance, if the husband is willing to mainta n 
her in his house— Mad i8y igSo P R *7 i88a P R 31 i8'8 
P R 2 , 18-7 P R 66 Ratanlal 7 1914 P R i* , Sukrulla v Falma 
■*5 J J 433 (''■’g) The cxistente of 1 covvife w-uh whom the com 
plainint had quarrels or the husbind s want of affection for the complainant 
or his greater affection for the co wife is not a valid ground of the com 
pi Iinant s refusal to luc with hvr husband— 1901 P R 14 The fact that the 
younger ivift will suffer anncyancc from the elder wife and that the husband 
miy not protect her from such onnoyance, is not i proper ground for the 
younger Wif^s refusing to live with her husband and claiming mainlenancc 
— 1904 t n R 1st Qr (tr P C ) 10 

fj) Minontv of th'* wife u not i ground for her not living with her 
husband if the husband offers to maintain Ins wife In her house— 1882 P 
R 1 though in such a ease having regard to her fender age, it might b* 
better that she should Itv- with her parents " 
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Whcf ihe liu't'-in) u «illiag ig tniinntn Ins Wife, tlic fxt lhai 
th“ prompt JowTr hn* not lietit palJ is not a ground for separate residence 
and munt'nanre — P K 6, 18^ P R 15 

I 2&5 Sab'Sectlon ( 4 ); — m aJuUery ' — LiMOg in adultery 
tnranv fuUov'mg a courv ot aduhcroU's conduct t«wc or less continuous 
a ‘ingl act of aJuIiro nnnoi Ir \onsiJtreiJ as li'tng m adultery— Citiifa 
fol/i s CantipiiIIi }o 'lad ^70, $ ^ I K **> ■ ^olala llchainma s 
Pafafii tfahalaLihnit 30 Mud 53* TI1 nord> * Ining in ndultery ’ refer 
to a roue*’ of con luct or nt last lu somcihing more than a single 1 ipse 
from iiriu Wlirre t|ie wife, (no )eir> prior to the applicntion lor mam 
Tinant-,. hil gi'«n birth to «n ill gitimait child but 'ince tint time shu 
had Utn li'ing Tilth Inr p »r«.nls I ading 1 chaste and risiiecnbli. life, she 
cinnot \y sill lo h^ Imng it* idultiry «o 10 disentitle her to maintenance 
— fial/u T hciioiiilid j6 'll 316 

In ill*- fulluwing eises, f>tsl nduhery of the wife ms held sufficient 
to dis>-ntitl<. Ii*-r to maintenance, dthough she "a# not living m adultery 
at the iitn* 0/ Die a/i^hrufioit Ihu>, where a woman committed adultery 
With a m*>n uf low caste and was etpelled from her caste, thereby making 
It I apussibU for her husl iiwl to hv* with her 'lie coul 1 not claim mam 
I'njnce. although at th" time of apjihcaiion she was not Imng in adultery— 

31 Mad ih3 "here the »i[t Jes*-ried her husband many years ago and 
led a life «f adultery and has not attempted to seek her husband s pardon 
for past misconduct (h wtfo « as not eniiiKl (o maintenance, merely be- 
cause she w IS net hung in adultery at ihc lime of making the application 
for in.iinriHiKt;— Katadlal 500 

ni>-re must be clear proof of adultery The mere fact that the husband 
const Vrs ih wife > conduct ojien ie> suspicion i> not sufliurnt— i \'eir 647 
\ inerr su-|>itiun ly ills husbind that the child of ihi wife w is the result 
of h r iitiiiii I I wiih moih t in in is not 1 ground of refusing maintenance — 
i8l!i \ " N t- 111 mar I it ih it ili pinehijst of ili broiherhoo 1 
cond'iiine I lli< "lb - lon luei is aioi a (.round fur ahMiiissing ill pphcalioii 
for maiiiteiiariei and thi 'I agisiralt sluiul I hi\e mquirid MhethT the wife 
w is h'liig m aduliery— 1881 3 " ^ 6i 

‘ fi«/uses to l,ee ailli li*» husbo’id — See Nuta; ij8^ aiilr "here a 
Hindu wife leans hr-r husb mil s house without good cause, her right of 
maintenance is only suspended, and she has the right to return to her 
husband s house ond claim maintenance — iz S l> R 90 

‘ Z.it»t't separately by fttulual conxeat ‘ —A wife is not entitled to 
maintenance from her husband when both have entered into an agreement 
which pro'ides for their living separately by mutual consent, and they are 
actually living separately in terms of that agreement— Ratanlal S70 Uliere 
it appeared that by mutual consent, the husband and wife had been living 
separately for a number of yearb, and that the maintenance of the wife 
was by arrangement made at the time they began to Ine separately, provided 
for by the assignment to her of some land, the Magistrate had no jurisdic- 
tion to make an order under this section— j 3\ eir 648 ^ 

To bring the case within subsection (4) it must be shown that t 
husband and the wife are living apart by a definite contract mutually m 
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between them A contract volunlartly and freely made and entered into 
between the parties is essential Where therefore a husband and wife are 
living apart in obedience to the decree of a Pnnchayet of their castemcn 
by which the wife is awarded maintenance, it cannot be said that they 
are living apart by mutual consent — 4 P L J 109 

1286 Subsection (5) .—Cancellation of order.— Under this sub 
section an allow anve granted to the v/tfe only can be cancelled, m allowance 
granted to a child cmnot be cancelled, though it may be altered under 
?ec 489 — 1885 P R 17 An order for miintenance of the child of a 
divorced Mahomedin wife who his married again, cannot be canvellcd 
under this section Such in order can be cancelled only on the ground of 
change of circumstinces niMiiioned in sec 489 — 27 All 11 

Is living III tidullery — \n order granting maintenance to a wife can 
be cancelled under this subsection upon proof that the wife is living m 
adultery subsequent to the order — Ratanlal 353 8 B H C R I 24 5 
224 But adultery previous to the order of maintenance is not admissible 
In evidence to, cancel the order An order cancelling maintenance on the 
ground of facts antecedent to the order granting maintenance it illegal on 
the principle of res /udirofo— 5 All 224 Past adultery is admissible under 
subsection (4) before passing an order of maintenance, but ifter an order 
11 passed, such past adultery cannot be considered for the purpose of can 
celling the order 

There must be sulTicient evidence of adultery The fact that the wife 
continually went to the bazar, or that men went to the house where she 
lived (especiilly when other people including the wifes mother 1 ved in that 
house) IS not sufficu'nt evidence to leid to the conclusion that the wife was 
living In adultery— 1893 A W N 56 The words ‘ living in adultery ’ mean 
a continuous course of misconduct ind unless this continuity is established 
It cmnot 6e inferred from a single act of adultery that the woman is living 
In adultery Therefore where a woman to whom maintenance had been 
awarded under this section give birth to in illegitimate child held ihnl 
this single instance of misconduct did not show that she was living m 
adultery, so as to enable the Magislnte to cancel the allowance— 

V GouribaJa 29 C W N 647 26 Cr L J J184 Where the husband 
alleges idultery, the Magistrate should make an inquiry md adjud cate 
upon such allegation — 1902 P R 36 1882 AWN 168 

* Living separateiy by inulual consent ’ —Where after an order for 
maintenance has been passed both the husband and wife while temporarily 
living together presented a petition by which they agreed that the husbmd 
should pay his wife Rs 10 a month so long ns she stayed at the house of 
her fithcr, md (he petition asked for a decree on the slid terms, held that 
the intention of the parties was when they filed the petition that the wife 
should abandon nil claims for arrears due (ill then— Parul liaJa v Salish 
3“ C L J 180 

Where the wife denied the validity of an alleged deed of comprom 
by which the parties agreed to a reduction In the rate of the allowance 
ordered by ihd Mag strate it wa* held that the Magistrate was not com 
^joient to cancel the ord r for maintenance until the agreement had been 
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bj n cempriVtit (ribunal to be blnJiii;; on Ibc xvife— 2 Weir 649 
OiJiff catet — Sub*»*xiioti (5) is not e\h"iusti\e of the grounds on which 
an order for nmnitnanw mij be emcrlJol Tlius, on order can be cancelled 
on the ground of di"orrc Where the husband pleads in answer to an 
application for cnforwrti<Tt of the order of maintenance, that he has law- 
fully dii-orced his wife, and such plea is prpsed, the Court will decline to 
enforce the oriVr for the t>rnod sulisequent to the date when the marriage 
ceased to exist— tn Ml so 7 Horn iPo. 17 V L R 02 The apostacy 
of a 'fahomnisn wife ifto ftrlo disrobes the marriage and the wife there- 
fore IS not rntiiW to mainirnanc** from her husbnnd — 9 L B R 2o0 In 
cal'- of 'lahom'-dans lh'‘ ortlrr becomes looperatise on the expiry of the 
periwl of idJ<il nfler di.prct — 13 Bur ! T 43 Sintihrlj, where the 
father was ordered to [ay maintenance to his daughter, the marriage of the 
daughter maUes hrr mainti nance a charge on her husband and not on her 
father, and the father may apply for cancellation of the order — 2 Wcir 650 
Bill these grounls are oenUer memioocd in ihts subsection nor are they 
coiered by S« 4K9 which »peak< onlv of aHerahpn of allowance and not 
of renrclletio'i of ih* mainicnanrc order Therefore it is suggested that 
(ithcr this sub sction should be mide more comprehensne, or the language 
of See 489 should be so diercd >s to cover the above cases See Note 1295 
tinder Sec 489 

l/>flicelie» >e iifie'u to U maJe — \n a| plication for the cancellation 
of an order of maint'n mii must l>c made to the Magistnic who made the 
original order or to his successor m olTia — 25 All $45 

1287 Sub-sectioa (6) Evidence;— order under this section 
must be passed on proof in ilic procredings ind not upon knowledge aiquired 
by the Magntr ile in sontt ocher case— 8 W R 67 and the various elements 
rmuircii to susuin in or hr und»r iliis section mu't be strictly proved by 
cvidi'nve record! 1 on oiili— 13 W k 10 An or ler for payment of main 
tenanct without recuriing •vid'-mc iiid without examining in> xMinCSsPS is 
illegal — 1 Weir U^8 \\h<r a 'I igistratc iiisKaU of ex lulinmg the oppli 
cant at l«ngih md her vviiness » f,ot her only to verify on oath the truth 
and correctness of hir | plication, and ircdUng h>-r ipphiation as legal 
evidence against the husband passed an order for maintenance, held that the 
order was bad — 23 O t 237 Proceedings under this Chapter are judeial 
in their nature and should not be conducted as if they were ministerial 
matters The notes of cvidinic therefore should not be vjguc or inadequate 
and the order reiordid must be issued on distinct findings of fact — 5 All 
224 If however an order is mad*- with the consent of parties, the necessity 
of ividence m <y dispensed uith— a Weir 629 

Ih evilcnce must be riAordid as provided bv Sre 355 IVoceedings 
under this Chapter cannot be conluctid as in a summary trial undir Chap- 
ter \Xn— 20 Cal 331 

rrejciifc of the defetiJatt — \« directed by this subsection, the inquiry 
should be conducted n tlie j>re cncc of the person proceeded against A pro- 
ceeding undT this section shoull not be conflicted ex farlc Evidence shoull y 
be taken in the presente of the ilcfendint or his p1ea>r, unless the Court"^ 
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IS satidi^ that th" defendant is svillingly atoiding senice of summons or 
neglecting to attend the Court, proceedings should not be taken ex farte^ 

1 C L J to’ Proceetjings can be conducted in the presence of the plead'r 
only when ih** personal attendance of the defendant has been dispensed 
sMth Where his attendance ha» not been dispensed with, the Court is 
justihed in refuMng to hear the Mukhtear b) whom he i^ represented, and 
the Court ought to insist upon the presence of the defendant and shoull 
not proceed ex f>arle~t Dom I R 700 

Lnder the pros iso to this xub-section the Magistrate may procei-d 
ex parte if he is satisfies) i|tat the defendant is willingti atoiding «»TMce 
and neglecting to attend* the Court But in eaerv case of ib«ence of the 
defendant the Court ought not 10 iriat thi aWnce as due ro wilful n ^,I»<t— 

2 Bom L R 700 \ Court ought not to infer that the d fendant was 

neglecting to attend the Court wb**n the inabihta to atund wa- due to the 
absence of spitification m the sumnton> of the place where h* was to 
appear— 7 M H C R \pp 4^ 

Where, no notice having been serxed on the person against whom the 
proceedings w ere taken, the ord« f was passed exparte, and w ilhin three 
months he applied to the \fagisirates successor 10 haxe the order 
staling that h" had no nonce of the apphciiton such sucteeding Magistrate 
had jurisdiction und^r »ec 48^ (d) (o hate the cast re-opened and disposed 
of according to law — 1 Bur L J 6i 

Ptesenee of eornpla’itaul —Tins section do®s not ri-quirt the personal 
attendance of the eoinplainam tf the complainant be a pardaniatht t Iwlti 
her presence max tv* di p»n«*al with — ipoy P R 19 In 1 C L, J 
and L B R 64 honeier, the "^Jagi'tratc dismissed in application 

for maintenanct for default of apj)»artnce of the compJaiftint 

1288 SabsectiOQ ( 9 ) — rornm ~Thi« 'uU^'ciion did not occur i' 
the 1872 nd 1883 Code* and ii wa» th n-fore ii Id that tie pphcation 
must b hcird hv the ^f^g|»tr 1 'Mthm whoM juri'diction ilu n/e rc'iW 
—13 Ml 348 j, N W r If C K 3t7 nil !,P decisions ire no lotig-r 
good law Lnd-r the j re'ent tod. th jiropr Court 10 tike cognuancx 
of a petition bi th" wife under this *»-ction i* ihi Court within whose 
jurisdiction the hu band or the father, as th" ca«e max be, re>id"s— See 
24 Cal 638 9 Pom 40 jSSj r K 13 1893 P R 3 This sub-section 
does not gixt the wih. or child to select a forum other than that where 
the husband or father i> thin residing or last resided with the complainant— 
1904 U B R 1st Of (tr P C> 10 

Merc casual residince in a jlact for a temporarj purpose with no 
intention of remaining is not resid"ilte so «a to gixe jurisdiction to the 
Magistrate of that place— Ronijei x Jhunttt Lai 3 O W N 231 1 Fiovrett 
V Fiowers 33 MI 203 (I B) Where tlie husband pa}* only weasional 
visits to his wife, who lixes apart from him, he cannot be said to resid* 
at the place wh»rc the wife resides so as to gixe jurisdiction to the Mag‘* 
trate of that place — 24 O C 249 5 S L R 220 Th-refore where 
the husband who was a resident of Lahore for ii jears took his wife 
Lucknow at her brother s house and left her there declaring that he would 
support her no longer and his stav at Lucknow did not eiceed a week, 
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fcffj that the flppticitioo for maicitenantc should be made it Lahore and 
rot at LucVnou— Romdri n Jhun»* (Supri) Hut a man may be said 
to mide with the mother of the illegiiiimte child if he visits her only 
occa» onally it h^r •^ttle<l abode, so long ns he has the intention of conti 
numg to visit her ind where site has no permanent residence elsewhere, 
two month. »m» u j fjjr.* where she is occasionaJfy Msited by the father 
of ih- children it sufTci'nt to tonsiiiuie that phec as his residence for the 
purpo»« of this su1>.s‘<tlon— 5 SIR 220 In at C W N 873, however 
Irtnfntarv rcii'no w 1. hell ^uflicient to give junshction to the M i^istratL 
of th t I Ido Tliu. wh»T< «t ij»p.-aml that ih hii.band ordmarilj resided 
outviJ- t rfKulli but was I m|>i r inly iIhu. on (lu date the application was 
. fiW anj for >.oni div» jreviously, it « i« held tint this temporary nsidence 
g-ivo th“ t ilcutti t curt jurisditiion unhr this sub settion 

1289 Whether civil suit lies* Uhm the right to mimlenanco 
Is conferral b) this s-ct>on •. w 11 % Iv ill | rsoml law of the parties 

th-- right can b.- enforced not only und r this section but also by a civil 
suit for mamtenane Hm whvf the right is not conferred b) the personil 
law of th parties (i ^ the right of the illegitim iCe children of a Hindu 
by 1 non Hindu womin to gei mainttnance from their putative father) 
such right ciiinoi hi viiforcvd by 1 civil suit and the only remedy is that 
providi^ by this svction Th*- distiaciion betwten i remedy under th 
common law and 1 rent'-dy uni r tins s^iion ■> lliat iht right under the 
common liw mav b^ enforcnl not only igainsi th fith r during liis life 
lime but jUo again»i his isiai' ifi r hi-> d'lih but 1 right under this 
s clion loe. not survivt th d ath of ih lailur — 2/ Mad ly 

Order Jaei /ia< lar mil sui> — Vn ord'r under this section passed by 
I Maj,isirii lues Hot t ik« iv iv ih jurisdiciion of th Civil Courts— 30 
Mid 400 \ Ma^,! trii s ord r for m mien ince loss not bar ihi juris 
diction of till ( IV 1 ( oun 10 mite ■ 1 cl ratio 1 tint tlu husbon 1 is noC 
liabi to )iiy s pariii miinieniniv to hs wife— i Weir O15 In pm of an 
ord r for miinifninci of ill s,nimiK children pissed by i Migislrale a 
civil suit IS ma ntii I ibl lor 1 deil r tion iliii the chillren an not the 
thildren ot the pliinufi — i O C jji 1 Hur 1 J 83 Similirly, an 
order of 1 gistrii rifusmj. niaiDten ut dot-s not bvr a suit m a Civil 
Court for minteniiici- — yr < I 4,9 (o Ira — 18 \I 1 29 tnd 2 Weir 014 
vvlurc It his been hill ihu 1 Magistral ' ord r for maintenance of wife 
duly niadi. uii ler ihis section cannot bv superseded by a d tree of the Civil 
Court deel iring ihn the wife is not entiled to «ny m<uU mnee 


1290 Effect Of Civil Court decree —iff n 0 / pn-rwus decree — 

\ Civil Courts <I cree nnnot l/r disturb d by in order of tlie 'fjgistrate 
Wh re n d iision for i monlhly allow ince fur miintrnance has been 
obtained m the Civil Court in! is in force the Ma>,islrale is not competent 
to order i further an I sepirilc muniemnce — 2 Weir (115 The jurisdiction 
vested in the Magistrate is uiiliaryr to tint of the Civil Court, tmd it is 


not open to a 
ground that it 
3 Weir 615 


Magistrate to ignore a final decree of a Civil Court on the 
rests on reasons whnJi do wot appear to him 'atisfactorv— / 
Where the hu band has ^tamed a decree for restitution of ' 
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conjugal rights, and the decree is in force, no application for maintenance 
by the wife ought to be entertained by the Magistrate — U B R (1910) 
1st Qr 34 ^\here n Civil Court has declared that the child is not the 
child of the defendant, the Magistrate should treat llie decree as concluatie 
on the question of relationship and should refuse to pass any ord'’r for the 
maintenance of the child — 33 M L J 449 But the weight to be attached 
to a decree must depend upon the ptrlicuhr circumstances of the tnse 
and no hard and fist rule can be laid down that a decree of a Civil Courtis 
for ever binding on the Magistrate If, after the husband had obtained 
a decree for restitution of conjugal righK he illtreated his wife so much 
that she had to leave his house, and she applied to the Magistrate for an 
order of maintenance nnd the Magistrate granted the application on the 
ground that she was justified in refusing to live with her husband held 
that the Magistrate was justified in ignoring the decree and in exercising 
his discretion in favour of the wife by absolving her from the condition 
that she must live with her husband Otherwise Ihe husband can at first 
get a decree for restitution of conjugal rights and then turn his wife out 
without any allowance at all — Fajpali v Deoli 46 All 8/7 (878) 

The existence an order of the Probate Pivorcc and Admiralty Divisioa 
of the High Court in England whereby the husband is directed to pay his 
wife so much alimony per month is no bar to an application by the mfs 
under sec 488 Cr P C , if in fact the husband has neglected to maintain 
his wife The existence of the order is not sufficient to oust the jurisdiction 
of the Magistrate, for a mere order for maintenance is not equivalent 10 
maintenance Sec 488 gives jurisdiction to the Magistrate to award mam 
tenanco if he is satisfied that a person Ins neglected to maintain his wife— 
Kent V Kent 49 M L J 335 *6 Cr L t$07 AIR 19*6 Mad 59 
Ffject of iuhsequent decree —Where an order is passed by a Mag» 
Irate under this section for maintenance against the husband, and m a 
subsequent suit by the husband m the Civil Court for restitution of con 
jugaj rights a consent decree is passed allowing the wife maintenance and 
residence, held that the decree of the Civil Court will supersede the Mags 
Irate s order — ay All 483 The decree of a Civil Court for restitution of 
conjugal rights supersedes any previous order of a Alagistrate for mamte 
nance, if the wife should persist In refusing to live with her husband Th" 
Magistrate ought to cancel his order or rather to treat it as determined 
if the wife fading to comply with the decree for restitution refuses to I ve 
with her husband— 7 n re BiilaktJaf 23 Bom 484 , Ifotmg Tha v Jl/o Mye 
9 Bur L T J62 17 Cr L J 412, In re Chandulol 43 Bom 88j ** 

Bom L R 766 20 Cr L J 687 See the new sub section (2) of sec 
489 But 0 decree of a Civil Court ordering restitution of conjugal righn 
does not i^ro facto cancel a maintenance order passed under the Cr P 
Code In considering any application for cancellation of a maintenance 
order, the Magistrate is not necessarily bound to follow the order of the 
Civd Court, but must consider it along with any other circumstances which 
may b“ brought before bim—itaung Dun v Ma Sein 3 Rang * 5 ® 

Cr I J 1341 \ 1 R J9J5 Rang a68 Where a decree for restitution 

of conjugal rights imposing certain tonditions on Ihe husbdnd is passed 
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iCiinvi T ^ifr, wlif> Ini r! nmol in ordor for tmmtemncf, non-tomplnnce 
I'V thi* hu\Inn(] tnilt ih>* rondilions of the decree would revive the right 
of th*- wife to cliim miiniemnce mil to hive the order enforced — Devt 
Ditta \ Df~i. lotii V R 4 4 Cr U J 73 See aUo j P L T 

S* ' hu»l inJ agiinst whom m order for mimtcmnce was passed obtained 
sub^u'wtlv 1 dciree for restitution of conjugvl rights, Two execution 
pi'iitions fl'd bv him were di>mii>sed 1% h filled to prosecute the same 
ddigeniU, irid jl clear from Wi conduct lint he was not it all 

,iniifu< to R<-i hirU hit wife to live will) him on the ordinar) terms of 
huvbinl ml Wife lltiJ thit is the nhjeet m getting the decree for resti 
tution of conjugal rij^hts wis merelj to get the mimtenanee order cancelled, 
and not i hoiiafiJe wish to live imicibly with her, the Court should not 
exercise Its discretion under cliuse (i) of sec 489 and cancel the order for 
maintenince — pa <]i.l:<il \ lihoppo. 4») M I J 269 27 Cr L J 30 

\ I R iQjj ^fad 1218 

VsYrn vVi» twd Court TmSs that the ti^dtitmsVnp oi Vmshand and ivvfe 
has ceised to esivi ihe hushin 1 is eninted to ask the Magistrate, who is 
enforcing ih» order of mumenance, to abstain from giving further effect 
10 the order— 1 . Ilf III \ f^idJen Sahtba 14 Cal 276 '\here a Civil Court 
I11S il'tideil onv (Mints which would iliseniiile the wife to maintenance, the 
Migisinte who h 1 1 piss'll >11 i nW for mimienanca, will be bound, m the 
intT Its of justice to (lie ih ju Igm'mt into consideration before pissing 
1 fr s|i ord'r i) 'nforci tlu* former order— i Weir 614 Similarly, where 
the rrlitionship on which ih< mum o mce < rder is bisui has been dichred 
li\ 1 fii 1 <1 rrei if < cnnixi nl < >vil < ouri not to exist u is open to the 
I rsrn ilvirs'h iiT«-ei I bv the ord r to isk the ^faglst^ate to ibstiin 
fron giving my furihor elfict to the order of mamienince Therefore 1 
CmiI Couri decf<-< dechrmg ihii \ is not the child of B supersedes a Magis 
trate b previous order for munienance, an I the Magistrate cinnot 

enforce the Crimmil ( ourt » order after the Civil Court decree is passed — 
i etiiayya v Padaintiia 46 Mod 72t 45 M L J 104 24 Cr I J 720 
ilj Cr I J 609 (Oudh) 13 Bur L T 104 

1291 Miscellaneous— f'’r« 7 i appliealion — It is not competent for a 
Magistrate to hold a second mijuiry into the same allegations whRh have 
once been ilready inquired into and dismissed by a competent Court— 
1916 P R 24, 17 Cr f J 106 (Cal) Bui the Magistrate can entertain 

1 subsequent application for fresh cause shown There may be change of 
circumstances which would emble the applnint to come into Court again, 
not on the same ground, but on 1 nns ground— U Q R (1892-96) 64, 

2 W’cir 633 

But if the previous applicaiion has been dismissed for default of 
ippeirance find there wis no adjudication regarding the merits, a second 
application is cniertainible — 24 C JiV N 32 , 30 C L J 128, Contra— t 
C I J 214, wliere it has been held that if an application under this 
section is dismissed for default, the liw docs not empower the Magistrate 
to re hear the application 

Jnsariity of defendant — If the defendant in a proceeding under this 
section is alleged to be insane, the Magistrate his no power to appoint a 
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guardnii ad Uti.ni but bi^ should hold a judicial inquiry into hi» sanity 
and put him under medicil obsenation, if necessary If, as a result of 
such inquiry he comes to the conclusion that the defendant is insane, he 
must follow the procedure laid down in Ch \XXIV and postpone the 
proceedings until the Msg/srrnie ts satisfied that the de/endint is capable of 
understanding the proceedings — }ppichi \ Kiilhii Janitnal 48 Mail 388 
48 M I J j8; Cr I J 701 

turther iiiqiitn — When in i{^>Iici(ioii un ler this section is dismissel 
by a MagistrniP the I) strict M igisir'tc r innot order further inquiry under 
sec 436 beciU' the defend im is not 111 the jwsition of in nfriircd — 1“ C T 
I R W7 as Ml 545 

Ipptal —When 1 Mngistriie ord r» nnintenmcc under this section, 
no appeal lies is there is no comuhon of m offence — 7 W R 10, 5 B H 
C R 81 

No (iiiiifdhoii — \ wife does not lose her right of mainlenince because 
she his delayed m miking the ipplicition — * Weir 6r6 The law his not 
fivd my time within which 1 claim of muntenince is to be mide The 
fict that the wife his not idsincnl her iliim immedntcly on her husbands 
desertion of her does not discmulc her 10 maintenance— a Weir 61S 
second proviso to sub ■•ection (3) provides % period of limitation for tn 
ipplicition for the issue of i vvarrmt for enforcement of the order, but not 
for an ipplicition f<r muntenince 

1292 Kature ol proceedings under this section’—' proieeding 

under this sicium is of , rrimind n,ilure, ind iherifore it is a irimmil 
cise within ihe mt inmg of S c 5^8, n<I the District Magistnte miy 
withdriw 1 ci*e instituied unO r this section from the file of*"* 

Migisirite lu his own file— 1904 P R 5 \o ippeal lies under clause If 
of the I eiiers Patent against the order of 1 single Judge made on a revision 
p iition igiiiisi the trdrr of 1 Migistrite und^r this section is the order 
Is one passed m a vnmmd trnl — 17 MIT 330 If the parlies to the 
proceedings compromise the chim for mainunance, the Migistrite cannot 
piss in order in loeordmce wiih the terms of the compromise, because 10 
do so would he to assume the functions of 1 Civil Court— s Weir 629 

But though the prcaiccding under this section is of a criminal nature, 
siill the person procieded against under this section cannot be called an 
orcBrnf he cm be esimiiicii is n witness »nd oath c in be administered 
to him— 17 C P I R 127 The Calcutta High Court holds that proceed 
mgs under tins section are tml proceedings ind the defendant there to may 
give evidence on his own behalf — 16 Cil 781 This is now expressly 
provided by subsection (2) of sec 340 \ proceeding under this section 
I'lng a proceeding of a r» »l nature the parties cm be esiiminej is 
Wltnc^sc^— 18 Dorn 468 The word ‘iccuseJ’ wis formerly *itii ivertenily 
used in sub-seviion (g) The legislature his now corrected the error by 
substituting the words "any person' for the word ‘accused ’ This section 
IS not intended to be punitive but a preventive one, and hence the neglect 
or refusal lo pay mamten ince is not an ‘offence’ within the meaning of 
section 4—1893 PR 15^ and an application for maintenance 1* not 1 
comphint of an £>//enre— 1885 P R 13 , 17 C P L R 127 Compeniation 



SEC 4<9 ] 


Tin « oi>i oi n iMiN I 


11O7 


rann t }«• iril'’! unlrr «iriKn 150 10 ihe pfraon proceed il giin»t if 

Ih- c nijliini is disioisW >s f ilsr ml frno1ou< or \e\HiOus — 6 M L T 
261 


1293 RerisiOo: — Tlie High court hat juritdiclion to set aside or 
modif) ih»- Vligistrite s order, if lie rale of miintenance auTrJed appears 
to be exfessi\r, of 10 i r W further inquiry with i vittt to d-cide what 
amruni shiulj la illonfsl — U»J II 4 Irt aj — 7 — 18S7 The High Court 
r in s. I isi ) in r -Mm n [ r»»ious onl r i f 1 4 rtniim! Court pissud under 
Ih s sefii n in SI w uf I sul-equint I tru of 1 Cull CDUrl-~iO Cr f J 
(Oulh ) 

Hut the Hi»,)i tiurt dui-' not iiiierfere in revision when other issues 
tre rais-d which si ouU lx settled in the <nil Courts, nnd when nothing is 
to l»e gsin-il Iv iroiriciisl Iiti^ait n in the Criminal Court In such 
case* the |>ersons iggrieseJ Ij Mij^isCenal ord ft should take their case 
to the Cnil Court* — /ii re ha>iifdi<i»i< 50 \f 1 J 44 27 Cr I J tSo 


489 (1) On priKif of I chnn/je in the circumstince« of 

in\ iHTson roceiMnu untitr 488 

Alfatiot m alljwance ^ monihiv nllownnce or ordered under 
the ‘•nme section to pt» i nmnlhlv .tihm inci to hi>» uifc or child, 
the lit intt nnlt such 'ilicrioon in tin allowance ns 

he thinks fn 

ProMditi {lilt if lu increisis the illow ince tiu monthl) rite 
of Dill liitiiilreJ rup(.i s m the nhoh lie nut ixCLedtil 

(j) !\lurp it fippiiirt III lln ih li m conse 

queiicc of uin ilecitxii >f 1 compeleui Tnil Tiiirf nii\ order 
nutde uiuler snlun 4K>t s/i »«/</ >>c lamellnl or iiricti, he shall 
cancel ihi order or ii\ the case nia\ he tort il sonic accord- 


ingh 


Change — in sul » Ct ■> (tl the ord* on hundred hisc been sub 
slitulid fur ih word fh) nd >ul section (a| his been ties 1} added by 
section 132 of ih <r 1 ( od< \niend iient \ct X\ III of 1123 

1294 Scope*— This MCtnn furnishei, the ground on which the Court 
passing tn order under sec 488 can modify that order -Vn order of a 
comp tent Court under s»^ 4K8 for ilie maintcmnce of n child can be 

modifieil un ler this section 2- \II ii When a maintenance order is 
mil with reference to (he nv ms uf the husband he should apply under 
this s-ction if h IS ai,grieve«l for r luciion of the allownnce— 9 W' R t 
The res ision of in or I r of ni iinten nice an 1 the grant of it on a lower 
scale ihin ihit of the nrigina] order is not legal without an application 
un ler this section from one of the parties and without proof of change ©f 
circumstances — 2 Weir 628 


\n application un ler this seciimi can be made so long as there is a 
subsisting order under section 488 Thus, an order awarding maintenance 
10 ihe wife was passed in 1910 afienmnfs in 1912 the husband obtained 


/ 
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a decree for restitution of conjugal nghts, but he never csemted it and 
went on pajmg the imintenance lo hi» wife as before In 191S, the 
wife applied for increase of the ‘amount of maintenance under sec. 4^ 
Held that this application could not be granted because there was no sub- 
sisting order under section 488. the same hating been put an end to by the 
decree of 191J The fact that the husband continued to pay the mam- 
tenanve tnspite of the (l»^rce of 1912 did not keep the order of 1910 alite— 
43 Bom 883 

1295 Change of circumstances The espression ‘change in the 
circumstances in this section means not merely a temporary or accid*-nt 3 l 
change in one of such circumstances (such as salary) but a change n 
all the circumstances connected with th'* condition of the person — 1891 
\ N 32 

The change of circumstances in this section i* a change of pecuniary 
or other circumstances of the party paying or receiving the allowance, 
which would justify an increase or decrease of the amount of iJie monthly 
payment originally fixed, and not a change in- the status of the parties, 
which would entail stoppage of the allow an c e - >9 50. The words 

‘alter ition in the allow ince clearly indicate that the section refers 10 
such change of circumstances as would necessitate only an alUrattm i" 
fJie (tiiiouiit of illow ince, and not to cifcum<iances (e j, , divorce) which 
email the the dneontinuanee of allowance altogether— 5 Alt 3*6 
• Mahniood Jl t ireumMances which necessitate not ni»rely an alteration 
in ih allow air I ut i eiutrlliii^n of the onler of nninienance do rot 
tom uni r this --eetion I ut 'lioull fill unl*-r sub-ection (5) of section 4'^, 
and that sulf-siciion -houlJ 1*0 in ide much more comprehensive in it* 
term* so a« to include iho-e circumsiances See Note ii86 under section 
48s, under subheading other CL<e> But ih» ^!adras High Court has 
held m a recent case that th^ Word alteration* includes cancellation The 
reduction of the maintenance allowance to nothing (which is the sanv* 
thing as cancellation of the order granting maintenance) would come 
within the meaning of the word ‘alieraiion Therefore a Magistrate.can. 
under this «t\lion, cancel the allowance granted lo the daughter, if she bat 
since been married and has thus become able to maintain herself bv 
reason of her marriage— l/ccnolshi \ Karuppatvta 48 Mad 503 4 ^ 

M I J 183 36 Cr I J 732 

The growah of the child, or the birth of another child, or the death 
aA w aV.AA vs -a xV.afffgt vt. ^vrrarieeA'VNtas, — >v^ n"!! va CaE ill 

The fact that the children are grown uj> and are no longer unable to 
maintain themselves amounts to a Change m the circumstances to tf 
U. } 160 (Bur), 9 L. n R 49 Where a divorced Mahomedan wife 

has married again, the fact that the second husband has merely under 
taken to maintain her child by the first husband, does not empower th* 
Magistrate to cancel the order of maintenance passed against ih* first 
husband lo maintain his child There is no such change of ciitaimstance* 
as IS contemplated bv this section — 27 All 11 The s-xrond husband >< 
noi bound by law to maintain the child, perhaps he may refuse to maintain 
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It an) d^T th^ ctnn(;p of cimmctinccs m this rise is not such as 
can b» cell'd upon 

The chanc' of rirrumttanfcs must he actual and of such a nature 
that the txoulJ rrcocnise it The mere fitt that the wife might 

p6sslti1)- be able to ram something by her own labour is not a ground on 
«hich the husband ma) apply for re<luclion of the rate of allowance — 
1^7 AWN J07, l>ecause the la* does not compel a wife to worL for 
h'r Inchhood, while her husband is living and has sufficient means to 
maintain her If the parti's suh^^equont to an order under see 488 make 
an agreement modifjing its terms such agreement would amount to a 
change in the circumstances, anl the part) interested can apply under this 
section and get the order modified— iS \1l it'5 

1296 Alteration ol allowanc®:— 's to whether 'alleraiion’ means 
cancellation, sec Note 1*05 aboxe 

An order of alteration of allowance under this section cannot take effect 
rrirospeeinelv The Magistrate hat no power to reduce the rate of mainte 
nanre which has already accru'd due his order will take effect in respect 
rf the allowance that will fall due after the date of the order— » Wetr 650 
Hie arrears which hate fall'n due will be enforced at the rale originally 
fised 

Wlien an applicaiirn for moilificanoo of ihe allowance has been preferred 
under this section ihe Magistrate cannot Inquire into the propriety or 
otherwise of (he presious orier of maintenance— a Weir f50 

An application for alteration of allowance is no ground for staying 
the execution of an ord'r of maintenance already granted as that order 
carries with it all (he proper consequences $0 long as it remains in force — 
as Cal *91 

The amount of maintenance payable to each person must be specified, 
otherwise it cannot le altered Nee 9 f It R 49 cited under Sec 488 
under head ng Vmoune of maintenance 

Sub section (j) — See Note ijqo under section 4B8 under heading 
rffect of subsequent Iccree 

490 A cop) of the order of maintemnee shnil be giten 
Enforcement of order "'thout payment to the person in %\hose 
of maintenance. favour it is made, or to his guardian, if 

any, or to the person to whom the allowance is to be paid, and 
such order may be enforced by any Majjistrate in any place 
where the person against whom it is made may be, on such 
Magistrate being satisfied as to the identity of the parties and 
the non payment of the allowance 

1297 Who can enforce order:— \n order under See 488 can be 

enforced by a second class Magistrate, if the person against whom the 
order is passed resiles within his jurisdiction— Ratania) j8S . 

Ch. 74 / 
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The words ‘any Magistrate of any place where (he person against 
whom It IS made may be ' do not deprive the Magistrate who has tnad** 
the order ol his power to enforce the order under Sec 488 (3) When 
the defendant is beyond his jurisdiction, he may issue i iiarrant for 
collection of the arrears of maintenance, or refer the applicant to the 
Magistrate having jurisdiction at the place "here the defendant is to 
be found — 4 Mad 230 The application for in order to enforce the 
recovery of maintenance may be made either to the Magistrate »ho 
passed the original order or to the Magistrate having jurisdiction over 
the place where the person resides The provisions of this section cannot 
be held to derogate from the provisions of see 488 L B R 

Powers and Duties of the Magistrate —It has been held in ss 
165 that a Magistrate to whom an application has been made to enforce 
an order of maintenance, should not take into consideration anything further 
than the identity of the parties and the nonpayment of the allowance 
He may also consider whether ihe person (m case of Mahomedans) >o 
whom maintenance is ordered still holds the position of wife But no further 
steps relaxing the clear words of Sec 490 should be allowed The fact 
that the parties had made in igreement subsequent 10 the order modifying 
It* terms is not a matter for the consideration of the Magistrate enforcing 
the order If the person agnmst whom on order for maintenance (• 
made consjders that such order should no longer be in force igainst h»n* 
It is for him to apply under Sec 489 and get the order altered U •* 
not suitable or expedient that it should be open to a second Magistrate 
to call in question an order duly given upon proof 


But Ji wider view has been taken m to Mid 13 In this case it has 
been held that where in answer to an ipplication for enforcement of 
order of maintenance, the husb'nd pleads that the cliim has been relewf 
the wife having received a lump sum in satisfaction of her cliims for 
maintenance, the Magistrate enforcing the order is competent to consider 
such plea, and il it is proved, to refuse to enforce the order 


But there can be no douM that the Magisinte enforcing the order 
should take into consideration the question whether the person to whom 
the order has been given is, at the tune she mikes the ipplication, s'd* 
holding the position of wife (• e , has not been divorced), on this point, 
there is no conflict of camion between the High Courts See 25 AlU 
19 All 50, 1894 P ^ 21, 17 O C 260, 1915 U B R ist Qr 53 

The Magistrate enforcing the order 1$ also bound 10 consider a C''’* 
Court decree passed subsequent to the order of miintenmce If 
Civil Court ha» derided that |be complainant u not ind never hid been 
the wife of the defendant, the Magistrate roust refuse to enforce ihe drder 
for miintenance — g O C , 49 For further note* is to the effect of Civi 
Court decree, see Note 1290 under see 488 
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CHAPTER XXXVir 

DiRtcTiONs or THE Vature of a Habeas Corpus 


491 (1) IH3 Hif;h Court nn\, whenever it thinks 1 

Power to mue duec* Street, 
tioni of the nature of a 
habeas corpus. 

(a) that ant person within the limits of its appellate 

criminal jurisdiction be brought up before the 
Court to be dealt with according to law , 

(b) that a person illegally or improperly detained in pub- 

lic or private custody within such limits be set at 
liberty , 

(c) that a prisoner detained in nnv )ail situtte within such 

limits be brought before the Court to be there 
examined is a witness in any nntter pending or to 
be inquired into in such Court, 

(«f) that a prisoner detained as aforesaid be brought be 
fore a Court martial or any Commissioners acting 
under the authority of any commission from the 
Governor General in Council for trial or to be 
examined touching any matter pending before such 
Court-martial or Commissioners respectively 
(e) that a prisoner within such limits be removed from 
one custody to another for the purpose of trial , and 
(/) that the body of a defendant within such limits be 
brought m on the Sheriff s return of cepi corpus 
to a writ of attachment 

(2) The High Court may, from time to time, frame rules 
to regulate the procedure in cases under this section 

(3) Nothing m this section applies to persons detained 
under the Bengal State Prisoners Regulation, 1818, Madras 
Regulation II of 1819 or Bombay Regulation X\V of 1847, or 
the State Prisoners Act, 18^0, or the State Prisoners Act, 1858 

1298 Scope —This sertioii has bwi amended by sec 30 of the 
Criminal Law Amendment All XII of *9*3 Under the old law, poner 
under this section was g ven only to the High Courts nt Calcutta Madras 
and Bombay, under the present section power Is given to all High Courts 
Updep the old law, the |uri$diciiMi of the High Court in respect of 
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proceedings under this section «as con&ned to the limits of Its efi|ui4l 
jundiction (44 Cal 76 and 46 Cal 52) , under the present section the 
juridiclion has been extended to mofussil places See 43 ^1 I~ J 39^ 
(F B ) So also, the Criminal Appellate Bench of the High Court has 
power so dispose of applications under this section — Sulujdh CluniJra » 
Emp . 29 C W N 98 52 Cal 319 26 Cr L J 624 

The imestment of the eitraordioary powers of haleas corpus in a 
High Court does not take away from the litigsnts their ordinary nghts 
which they have under the Cml Lnw Therefore a refusal by the High 
Court to exorcue the powers under this section to recover the custody of 
a child Will not deprive the nppheant of ht> rit,ht to seek hi» remedy either 
by means of an application under the Gu'irdian* and Wards ^ct or by 
means of a regular suit — So'n Lay \ Irn Boon, 4, Bur L J 369 

Thu section does not apply to a case where there has been a 
and sentence Where there has been a conviction and sentence, the proper 
course, if there is a miscarriage of justice, is to take the matter to the 
Crown for remedy— 44 Cal 723 (F B ) 

High Court s ptrxer not taken mray by ike ExIraJihon Act — Tbf 
High Court’s power to issue a writ of boheos corpus has not been taken 
away by th* pcoeeduee provided tn the Indian Extradition ^ct« 3 
sub.sectiona (6) and (7) —46 Cal 52’ The High Court has power 10 »*»“'* 
an order and to examine whether a person detained m public custody 
under the Fatradiiion \ei is legallv detained, and ihu power i» not taken 
flway nierel) because the Government have already issued a warrant fof 
surrender under s«. t suh.section (8) of that Act — JJuJJol/ Stallman" 
39 Cal 164 

1299 Clause (b).— Custody 0/ rhiUreM— The High Court b'fore 
passing an order in resperi of a minor child, ought to take into 
consideration the interest and welfare of the child — Zorabibi v 
12 Bom I R 891, Saa Lay v Iro Boon 4 Bur L> J 'H’* 

Court will not ordinarily force a child to remain m a custody to wbch 
the child objects, and before deciding as to us rustoJr, the Court wdl 
take account of the wishes of the child, if it is old enough to form an 
intelligent preference — 33 Mad aRS Where a mother had for eight years 
neglected her child who had been educated at a mission school, the H gh 
Court refused her application for custody of the girl nged iS y«®”* 
the ground that, if granted, it would be detrimental to the welfare of th* 
child— 16 Bom 307 Where the father has delegated the guard anship 

of his children to another person, the question whether ih" father «» 

entitled to resume the guardianship depends on the children’s interests 
and Welfare — Innir Besant v harayaniah 38 Mad S07 (P C ) 

Apical — When a petitioner obtains a rule calling upon- the oih^ 

side to show cause why a child should not be delivered to her. 

I* discharged, the order discharging the rule is a judgment within the" 
mean of clause 15 of th* Letters Patent, anl Is therefore ippealaWe— 
14 Bom 5S5 
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4 © 1 »A !«' Hiph Court establtshed by Letters Patent 

_ *na\ exercise the pouers conferred bv 

Powerj ef High Court _ , , 

outJde the limit* oI Secfwi 491 in tbe case 0} flii> European 
•ppelUte juriidictlon British subject aithin such territories, 

other than those 'iithm the limits of its appellate crtiuutal juris- 
diction as the Goternor General tit CouhciI may direct 


Tills section has bwn netily added by Set 31 of the Cr Laiv Amend 
ment 'Vet 1913 Di this section European British Subjects even when 
outside the limits of British India «ill get the privilege of obtaining 
writs m the nature of ttobeai Cotfus from the High Courts 



PAftT IX. ' 

SUPPLEMENTARY PROVISIONS 
CHAPTER XXXVIII 
Of the Public Prosecutor 

492 (0 The Go\emor General m Council or the Local 

Power to appoint Pub. Go'ernment may appoint, generally, or 
lie Prosecutors m any case, or for an> specified class of 

cases, in anj local area, one or more olliccrs to be called Public 
Prosecutors 

( 2 ) * * The District Magistrate, or, subject to the control 
of the District Magistrate, the Sub dixistonal Magistrate, maj, 
in the absence of the Public Prosecutor,* or where no Public 
Prosiicutor has been appointed, appoint inj other person, not 
being nn officer of police below such ratii as the Local Coiern- 
men! maj prescribe in this behalf, to be Public Prosecutor for 
the purpose of am case 

Obasge S'— Tins section has been anienOini b> section 13] of the ^r 
P C \mrnJntcnt Act Will of 1913 The following clisnges hate been 
imJe -~fir<lJ) (ho wortia In ny eise committed for irul to the Court 
of Session in the beginning of sub<%ction (») haNc been omitted btiwse 
the nrccssit} of appointing 1 Public Prosecutor in the ibscnce of that ofTcer 
may arise not onl> m Sessions Courts but in ill other inst mces StconJlf 
the Italicised words ha>e been substituted in plice of the words ‘ the rank 
of \ssistint District Superintendent,’ because ns there is i Mneiy of 
nomencliturc of the Pol ce officers we thinl it belter to Iri'c it to ihc 
Locil Goiernnienls to prescribe the rani of pul ce-oUirerj nbo mi> be ap* 
pointed Pubic Prosecutors for the purposes of i particular lisc ‘ —Refctt 
of the Joint Conifnittee (i9aa) 

In U P, all Joint Migtstnies ind \«si'tanl Migsirales eserci«lnS 
frst cliss jiowers haic been empowered to j rosecutc In sc's ons trills-” 
Cotl Neli^ralcen, 31st December iR”o • 

llut it IS highly objectionable to appoint lie Mogntratc who m the 
frst instance trixl and coniictcd the accused 10 be Crown I rosecutor lo 
conduct an Inquirj sub^iquently dirreted In the ►an c cim To comert a 
Judge into an Wiociic seeking to uphold J is decision More inoiher tri 
bunal is quite unprecedented and most objectionable ns \ e has nn interest 
in the ti«c which 1 Public Prosecutor should not hite — 8 P H C K 

1300 Duty Ol Public Prosecntorl— The purj>otc of a Criminal 
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tnal U noi to suj port a theory but lo intesti^alc the offence and to deter- 
mine th» Ruilt or mnoceflct of the accused, and the dut) of a Tublic Prose 
tutor IS to rejtT'ent not the Police but the Crown nd tins duty should 
b- discharg'd bt him fairly tnd fearlessly mid with a full sense of the 
responsibility ihit aitsches to his position Tlic guilt or innocence of the 
Accused IS to b" determined by the tribunals appointed by law and not 
according to the tastes of any one else— /fam Ku’ijait ' Ettip , ^2 Cal 422 
There should be no unseemly eagerness on the part of the Prosecutor at 
securing a conMction His object must be the furtlierincc of justice and 
not to act as counsel for any particular person or pirty — Iteg \ hashtiialh 
8 B 11 C R 126 


493 TIil Public Prosecutor ma> appear and plead tvith- 


Pubjic Prosecutor may 
plead in all Courts 


out any written authority before any 
Court in which any case of winch he has 


privately ins- 
tructed to b« under his and if any prnatt person instructs a 
dirtctvon. pleader to prosecute tn any Court any 

person in anv such case, the Public Prosecutor shall conduct 


the prosecution, and tlie pleader so mstnjcted shall act therein 
under his directions 


1301 I’ltatitr prnatelf untrucUil —The Counsel in»tructcd and re 
tamed by a prl^ale indniduat can watch the case on beholf of his client, 
but he can not without being especially empowered by the District Magis 
trate, conduct the prosecution— O S C No ji Ultere m a criminal 
appeal pending before the Chief Court of Panjab the brother of the mur- 
dered man appointed a pleader to support the conviction held that the 
pleader *0 appointed was not a Public Prosecutor — rlfeftor \ Fmp 1886 
P R 29 

Mherc the Public Prosecutor has charge of the prosecution the pleader 
instructed by a private person shall ict under the directions of the Public 
Prosecutor— B A liy Co Ld \ Shatkh AfabbiU \ I K 1925 Pat 755 
The Public Prosecutor may always avail himself of the •■ervices of ihe 
counsel retained by a prisate individual but in doing so be does not deprive 
himself of the management of the case — 11 B H C R loj 


494 Any Public Prose- 
Effect of vfith- cutor appoint- 
*a».l from j 
prosecution '■ •' 

Governor General in Coonal 
or the Local Government may, 
with the consent of the Court, 
tn cases tried by jury before 
the return of the verdict, and 
m other cases before 


494 \n> Public Prose- 

Eflectofwith- cutor * * mat, 
drawal from ,, 
projecution with the con- 
sent of the Court, in cases 
tried bv jurv before the return 
of the verdict, and in other 
cases before the judgment »■» 
pronounced, withdraw from 
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judg-mert js projiouiiced, with either gene rally or m respect of 
draw from the prosecution of fl«y one or more of the offences 
Any person, 'ind upon such for -ofiicli he is tried, and upon 
w Jlhdrawal, — such withdrawal, — 

(а) if It IS made before a (a) if it is imde before a 
charge has been framed, the charge has been framed, the 
accused shall be discharged, accused shall be discharged m 

respect of such offence or 
offences, 

(б) if It IS made after a (b) if it is made after a 

charge has been framed, or charge has been frnmed, or 
when under this Code no when under this Code no charge 
charge is required, he shall is required, he shall be acquitted 
be acquitted tn respect of such offence or 

offences 

Change —This section has been amenJetl by scciion IJ 4 of dw Cr 
r C Amendment Act XVKI of 1923 The reasons nre staled below 

1302 Scope of Section —Under the okl law lint section applied 
only to Public Prosecutors appointed by Covermnent A Prosecutor espe 
cially appointed by the Magisirale, under »il 49a (*) to conduct a caie 
had not the power to withdraw from the prosrcuiion under this sect on— 8 
All 091 t Weir ()5J A Goiernment Pleidrr who was not eppointed t 
Public Prosecutor under the provisions 0/ sec 492 ft) couIJ not withdraw 
from the prosecution under this section He could withdraw only under 
section 2^0 I e only in tasea wliere several charges hid been preferred 
against the same person and he had been convicted on one of those charges 
—2 Weir 258 The present section as now amended will confer the power of 
withdrawal on all Public Prosecutors 

No person other than the Public I rosecutor can vi ithdraw from the 
prosetution even n \akil acting under ihe directions of the PuLlc Prose- 
cutor cannot do so But if the prosecuton is withdrawn by the Public 
Prosecutor and the \ahiJ, and the applcation for withdrawal of the case 
Is signed by both the persons the withdrawal Is not inval d — 46 Cal "00 

This section (as well as section 495) does not apply to security proceed 
ings It apilies only to proceedings which can end In 3 dschirgc or 
acquittal of the necused , but security procce«linj,s do not conlemplile. the 
frame of a charge at all, and as a result of the | roceed ngs neither a'’ 
order of discinrge nor one of acquittal is passed therein Hence section* 
494 and 495 cannot npply to security |»roccidingb->-j6 Mad 315 

1303 Withdrawal Irom prosecution'— Hie Public Prosecuior 

cannot withdraw a case on the ground that ihe complainant was keep ng 
out of the way and could not be served with suniiiion* He should lake siep* 
to enforce hi» attendance— 2 Weir 655 
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The rotniiHinsnt hat na f»fus ttanii in the matter of uiUidrau'iI of a 
prwcution W’h'-n a cate hat been started upon a police report, and the 
Court Subln'prctor («ho it the Pubtic ProMCUtorl wants to withdraw the 
cas*", ih» Court lannot reject the application for withdrawal simply because 
th» complainant want* to proceed with the case — 1 P L T 400 

11 tffiJrairal ef torne of tht thatgts — Unler the old section, a Public 
Prosecutor wat not compieient to withdraw on\y one of the charges If 
h* Withdrew .at all he had 10 withdraw all the charges Where one of 
the charges was withdrawn, and the accused was tried on the other charges, 
the High Court ordered the Inal on the cliarge withdrawn— 2 C L J 
18 (n) Dut the law has now been changed, and this section empowers 
the Public Prosecutor to withdraw one or some of the charges 

Record of reasons — When a Court, ating under this section ^ncs its 
cun>4nt to a withdrassal from a prosecution, it should record its reasons 
in order that the High Court may be in a position ig say whether the 
discretion Nested in the Court has been j>fO|>cfly exercised— 22 C W N 
^*2 • Cal a 103 j6 C V» N 880, Sugan Chand % Cliu'uiilal, 6 K L 
J 177. /Hdul Coin N dbdul hodir 2 Bur L J 287 The Madras and 
Patna High Courts hold Uiat it is not necessary that (he reasons are to 
be reeord“d by the Judge— J M L T 216 CwUi Dhaget v Rarein Singh, 
a Pal ;o8 

1304 Acquittal 1~1( 'ho Public Pros'cuiur withdraws from the cas* 
after a charge is framed, he must be axjuitftii under llausc (b), an 1 not 
disehargeJ—t2 Mad 33 Uhere therefore a pri'-oner, tin, charge igainst 
whom was withdrawn by ihe Public Prosecutor w <s di'Clnrged, instead of 
bring acquitted, und was ag tin conmiui'd to the Sessions on a sicond 
charge for the same offence, it was held iliat the eonMciion was bad in 
Uw— J] Mad 35 In 1 summons case, n order uf ihsclurgc under tins 
section amounts ig jn ordsr of acquittal— Uid Smg/i v hnp 24 Cr L 
J «3 (Lah ) 

Wh're a person >s acquitted, on the Unrgs. being withdrawn by the 
Public Prosecutor, the acquittal should Ik. recorded without taking tlie 
opinions of the isscssors An iCquittal is 1 matter of right to the accused, 
NihateNcr might be the opinions of the assessors — Ratanlnl 30; 

Ilftrial — An order of acquittal under tins section bars a retrial for 
the same offence by sirtue of see 403 — 9 N I R 26 40 Mad 976 18 tr 

L J 329 (Mad), 23 tr L J 305 (Sind) 

Accused a cunifeU'it vntness against eo accused — When a prosecution 
against a person his been withdrawn under this s aiioii, he can be examined 
as a witness in the case agjinst his other co accused— 25 Bom 422, 33 
Cal I3S3. A7 Cal 154 


But the prosecution must be withdrawn md the accused discharged 
under this section, before he can be examined a* a witness against his 
co*at.cuscd , because so long aa he is m the jiosiiion of an accused, no 
oath can be administered to him under »cr 342 (4), ind he cannot there* 
fore be examined ns a witness Where the Court sanctions the withdrawal 
of a prosecution but omits tg record an order of discharge, and the accused 
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continurs to be kept m i-uslo>Iv. bis position j» in no »aj cftangM frerj 
that of the acccM^J, an! I>p mnnot be exijnine'J a nun'^^s— 33 CaL 
>J 5 J Pul if Die iccuseil w ts in ficf discharged from cii<toJr by ^ 
luc of nithdraiv*! from prosecution, ih* omission to record a formal 
order of di'stharge would be cured b> 5^7, and the accused ttwU 
be a competent witness againn the other accused — T A L. J S6, iS 
C \V \ ijij 

1305 KCVJSlOn J“~The llifili Court m a position to cofisiJ*r whe- 
ther the discretion icsied in the ^fagistrate to gu'c consent to the with 
drawal ol i prosecution has b'rti rightly exem«ed — Kajani K*»da r iJm 
4S Cal iioj as C N 615, ;6 C \\ N ftSo. 1 P L T 400. 

But where good rea-oos ha« been sbown bj the Court below fer 
allowing the withdraw il of a /iroscruiion, /hr Jh^h Couri »B 1 be slow to 
interfere in rcMsion against th* order allowing the wiihdraw-al — 34 Cr U 
J s (Cal ) \Mrere the Sessions Judge lias ciercisitl his discretion m refu*' 
mg permission to wuhdriw a Case, and he his not inrproj’crir esern^ 
that discretion, lh“ High Court would be rery reluctant to interfere with 
his discretion— f'l r< hcliaff'3 13 I-. U toi ay Cr L. J J3< ttlwre a 
discretion has b>^ exercised b» •» toon of competent jun-dietioci. which 
IS not on the fice of u arlurarr, the prictoe rf the High Court i< th’* 
as a rCMsional lourt at will neitlm inquire into the m<on< nor interfere 
SprVialN where ih- Court has oc^vitted th« accused upon withdrawal cl 
the charges the High Court would not be nght m interfering ejeept upon 
a properlr constituted appeal prefenrd by the laxat Oo'-emment under 
sec 4i-—G<di /Iftjgei I Noram s Tat. yoS (yio) 5 P L T 4»< 

05 Cr 1 - J 44fi \ 1 R tOJ4 Pat sPt 5 M T si6 -IWbI Cent v 

IMhI hMtItf » Bur k> J a^** 

When a fhirge is withdrawn and the iccu»<d is leijmtird, it is not 
competent to the rcsi'ionil Court to consider ilie (question of tl>e 
of Ih" rfiar>.e \ numW of pervins «ir»e chirged before the Magistrate 
With the olTiisce of mbb-rr The Public Prosecutor wiiWrew ih* chars', 
ind the NTagistnte recorde .1 in order of irquiitil On reii'ioit, it was 
ccfiteivW ihit the chinJe of robberw was wrong in as much as mtee 
iTim five persons w^rr irtipDnied in ih“ Tct, and the Migisirate cugbt 
to hate fnnied 1 charge of dicoiir, and therefore the ic^oittal on the 
chirgo of robberw was wrong The High Court refusesl to enier into ibc 
i{U-siioo as 10 the legd IT of the charge, md IwU ihn the Nfigi-traie » 
procedure n 1* nghi There being 1 rhaige fceforr him, in J that rharg" 
having been withdnwn, he acted nghtlv in recording in i.rJcr of icquitisl 
-I \ U J 30. 

Th- Hij.fl toart will not im-rfere wiift j 7 *e enkr 0/ iCtju wl />Js«ed 
l»j ilie Inal Court urKh-r this s«ct»oci il tl»e jnstanre of 1 }*rn ue j*o*ecu* 
tor If the ( imn ha* all.>wed the Public IVos'cu lit to wiib-lfaw the ease 
upon insufticirTiT or imprci’cr ground* and has p,is«fd in order of nnjuilt*! 
the primi' ceos'CU nr ein’H 4 be beird la ohieet 10 11 in ifvi*-oo Tb' 
l.rtra! t»ovemo>etii c the only luibonis who ran lake action for the corrrc 
on uf ihaf trr^jf— Cs' I Pbagat T Naram 3 Pat 70S fyill 4 P I- T 
404 »S Cr L. / 4 I& 
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Fuflhft infNtrr — Wh'Tc ihc order of discharge under (hu Section 
i» a oo'-, no furth r intjuir) should be directed under sec 436 — 

^ifaramarTO \ A rt f , (1911) i M W N 74 Hut a fresh complaint can 
br tnije on frr-vh niiterials 

495 (i) \n\ M.ifjistntt inquiring’ into or trying any 

cist m i\ permit the prosecution to be 
prosewtion” conducted bt tny person other than an 

ufriccr of police below a rank to be 
prescribed In the Local Government in this behalf * * ■*• 
but no person, other thin the Advocate General, Standing 
Counsel, Government Solicitor Public Prosecutor or other officer 
gcntrallv or spcciallv empowered bv the Local Government in 
this bthalf shill be entitled to do so without such permission 

(2) Anv such officer shall hive the like power of with- 
drawing from the provccution as is provided bv Section 494, 
and tin. provisions of tint section shiH apply to any withdrawal 
bv such officer 

(t) Any person conducting the prosecution may do so 
person illy or by pleader 

(4) An officer of police shall not be permitted to conduct 
the prosecution if he has t iken any pirt in (be investigation into 
the offence with respect to which the iccused is being prosecuted 
TIk’ words * with the j rcvious sanciivn o( ihc Governor General 111 
Council have been omtiud by ilie Devolution \ct (XWNIll of 1920) 
1306 Peimission to cosduet prosecution — Tiie permission of 
the Magistrate U discretionary and the IIiKh Court vvil) not interfere with 
such discretion Mlicri a Magistrate has, after due consideration, exercised 
the discretion and allowed counsel to appe ir on behalf of the prosecution, 
the High Court cannot as a Court of Revision ovvr ruL the order of the 
Magistrate and direct him to refuse to allow counsel tu appear — 2 Meir 
65s Similarly where the District Magistrate con iders that the too fre- 
quent api>earance of pleaders for the prosecution in petty vriminal cases 
IS detrimental to the interests of justet he can refuse lo permit the 
prosecution to bv conducted by a pleader and the ( hief ( uurt will decline 
to interfirc with the order of llie Oisinct Magistrate — 1905 I R 6 

II ho mil he permtiled — I he Magistrate is lot j reclu led from cxertis 
ing in exvepiioii'l cavis his divcrelion by allowing private Vakils of good 
characiir lo conduct the provtculicMi — 12 M I J 354 llje words ‘any 
person’ include jiersons other than tremficainl pleiders h is however dis 
iretionary with the Criminal Courts in eich case to fiermit such persons 
to conduct the prosecution— Vf iJ // C JV« •-<}-ih82 

The fact that a certain (lerson is also a Trosecui ng Inspector does not 
deprive him of his right a» a private eilir n, an I he may m his private ir 
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cipacity ask for permission to prosecute »n Ins case — lo Bur L T sij 
So also, the fatt that a particular person is a complain itit is not a sufficicat 
ground for not permitting hitn to prosecute the case — Ibid But it is 
doubtful whether the words ‘any person* would Include an absolute 
stranger who had no connection in the remotest degree with the prosecution 
and whoso desire to help Ihc prosecution was based on a personal grudge 
only— II A L J 313 

If the offence be of n nature affecting the public [eg noting or 
unlawful assembly) which the Crown alone in the interests of public peace 
and security has a right to conduct, a private person sliould not be permliled 
to conduct the prosecution— 18 Cr L J 319 (Mad ) 

Under a notification of tJie Madras Government all superior pol'ce 
oDlcers nbo\e the rank of a first class Head constable in charge of i police 
station are generally empowered to conduct the prosecution without even 
the permission of the Magistrate under subsection (1) such olTitcrs would 
be entitled under subsection (i) to withdraw from the prosecution with 
the permission of the Court as mentioned in section 494 — Anaiilfiara>r^‘t v 
Muthia Theta 1 1914 M \V N 776 

Subsection ( 2 ) — iny suth Ojjicer — •Thest words refer only to il» 
Advocate General Standing Counsel etc. mentioned in subsection ft) 
If any person other than these oflicers (eg an Vdictote prnaleJy engaged 
by the complmmnt and permuted by the Magistrate) withdraws front the 
prosecution the effect presided m sec 494 does not follow , Jn other words 
the trial will proceed— igo8 U B R ist Qr [Lr P C) IS *** 

1911 M \\ N loG 

Sub'Bectlon ( 3 ) ‘-"A {>erson whether a privnie complainant or not 
when he 1* permitted to conduct the case as prosecutor, may instruct a 
counsel to appear — ii D H C R los 

It IS not open to n Magistrate to decline to allow the conipIa!nant» who 
Is conducting the prosecution, lo have a particul r pleader of his own 
choice Ihis section does not authorise the Magistrttc to take the prosrtu 
lion out of the hands of the pleader of Uic complainaiit and to fl»»gn It 
some other person who is not fie l*ublic Froscculor-~Clitidi dly ' 

18 S L R 30 25 Cr L J 371 

1307 Sub sectlOQ ( 4 ) — Fxdusion 0/ Police oljictr —In all unpor 
lant cases anc] specially m cases of murder an I dacoity, the pohce-olffeer 
making the inicsCig ition should be examined us a witness regarding 'he 
circumstances of the investigafion lor this reison he is debarred froin 
conducting the prosecution— R iiaolal ryj Wli re the police^inccr who 
conducted the investigation by arresting the accused and seizing the propcfiy 
found, was allowed to conduct the jirosecution, it wjs held ihit * 

procedure was highly improper hut since in this case the accused "cre 
not prejudiced ihcrcby, the irrrgularily did not viiiHe ihe iri'I but was 
cure<l by section 537 — 36 Com 533 



Stc. 496.] 


TllF COnr OF CRIMINAL PROCrPUFf 


1181 


CIUPTCR XVXIV 

Of Bail 

496 hen nn^ person other thin a person accused of 
a non-bailiWe offence is arrested or 
be^Uke^* ***” to dctametl without uarrnnt hj an officer 
in charge of a police section, or appears 
Or is brought before a Court, and is prepared at anj time while 
in the custod\ of such officer or at any stage of the proceedings 
before sucli Court to gne bail, such person shall be released 
On bail I’roMdcd that such officer or Court, if he or it thinks 
fit, mav, instead of taking bail from such person, discharge 
him on his executing a bond without sureties for his appearance 
as hereinafter pro\ided 

Proztded, further, that Mof/inig i« this seclif>ij shall be 
deemed to affect the provisions of ^eelioii roy rifh^jecf/on (;), or 
^ecfion r/y, Jiiii section (_j) 

Change 5 — 'ni'’ wconJ pmv$o lias bfen a< 1 <J«d tiy sretion 13, of die 
Cr P C Vm^nJcr'nf Act Will of 19*3 For norrs rrhtinf> to (hi» 
prOMtO, Sfo Note *40 under sre io» 

130 $ Otant Ol ball —Thi* $coiion >» imporitwe m its t»rms and 
the Court is bound to comply with us provii-ions fn rv ry bailable offence 
bail is a right and not a fa\our Eteirniion in ihe lock ip is the alternative 
not ihr original, order — 3J Cal So 6 C I* I R 31 When a man who u 
orrested is not orcused of a non bailable offenci* no ncctiirss impcdimenit 
should be placed in the way of his being adniiited 10 bail The intention 
of the law IS ihat in such cases the man is ordinarily to be at liberty, 
and It Is only when he is unable to furnish such moderate securiiy, if 
any is required of him, as is suitable for the purpose of securing hi> 
appearance before a Court pending inquiry, that he should remain m 
detention— Fmf v 'fir Uaihamalt 20 Ilom 1 R lii The Magistrate 
cannot refuse to pass an order of bail 00 the ground of expediency and 
of the inability of the accused’s pleader to show a prO^ ision in the Cod' 
how he coull claim a bad — 6 C P L R 31 

When ihe Police arrests n person under sec 53 he shoul t be given 
the option of bad— 14 All 45 

Where a person arrested under Chap \ III claims a bad he is 
entitled to bad as a milter ol right— 6 C P L R 31. 3’ Cal 80. 36 
Afad 474. *0 Bom L R tar 

Refusal of bait —If the Magistrate refuses to grant bwl, he must 
record his reasons for suck refusal In the absence of nny record ©f 
reasons the High Court m revision granted bad— 14 C AA N csiimu 
* If the Magistrate improperly ref”*^ -i 
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him for such improper refusal The duly of a MaRistraie in accepting 
or refusing bail is not merely a ministerial hut t judicial duty A mistake 
in the exercise of that duty, without maliCr, still not sustain an action— 
2 M H C R 396 

Court to decide aufficieacy of bod — \%hen the bail 1 « ordered by the 
Court, the duty of deciding as to (he sufbciency or otherwise of the bal 
IS with the Court ilsell and not with (he foUef If such duties are 
irregularly entrusted to police, (»o danger^ are 1 kelv to onsc frst a 
police officer may sometimes be unscrupulous enough to idhe advantage 
of the power entrusted to him for the purpose of extortion and secondly 

(he bringing of false charges against the police But the Court when 

It admits a man to bail is at liberty to call for a report from the polcr 
as to the »ufl ciency of the bail— 15 Cal 455 

1309 SOQd — Bail means security with sureties, whereas the bond 
referred to in the frst proviso is a simple recognirance of the principal 
without any surety 

Bond of agent — Where the personal aitendinee of the accused I> 
dispensed with, a rccognuance bond if deemed ntressary, should be taken 
from him (and not from his agent) binding him to appear, cither in person 
or by agent A Magistrate has no iegai authority to secure the attendance 

ol the agent by a bond taken from the agent— 5 P H C R The 

Magistrate wants the accused and not Jus agent, mJ therefore the bonl 
js to be executed by the accused himself uni not by his ogent although 
he may appe,nr by agent 

497 ( 1 ) When 'iny person nccusetl of iny non baiHW® 

offence ts arrcsicd or deiiined without 
When bail may be warnnt by nn officer in chii^e of ^ 
badrtl'e'^ffSce sniiod or nppetrs or is brought 

before a Court, he may be reletsed on 
bail, but he shnll not be so released if there ^ppe^r reasonable 
grounds for belie; mg' that be has been guilty of 0 ^* offeree 
funishahJe utih death or transportaUon for life 

Prottded that the Court tnay rfirecf that utty person under 
the age of sixteen years or any tvoman or any stcU or mprm 
person accused of such an offence he released on hail 

(2) If It appears to such officer or Court nt any snpe 
the mtcstigntion, ingutty or Inal, ns the cnxe may he, that 
there nrc not reasonable grounds for believing that the iccu'*^ 
has committed a non-baiJahJe offence, but that there are 
cient grounds for further inquiry into his guilt, the accused 
shall, pending such incfairy, be relciscd on bml, or, at the dis 
cretion of such officer or Court, on the execution by him of a ^ 
bond without sureties for his nppeinocc is hereinafter provided 
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(^) 4 ti ofTiccr or n Court releasinj: fl;i\ per^oti on bad 
under suti.frcliori (i) or suh-seciton {2) ^hall record tn wriUng 
hts or jfj r^dsnris for so doing 

(4) If 111 a»n Jirijf after the concUiuon of (he trial of a 
person accused of a iiON«ba> 1 dbI^ offence «jnd before judgment 
IS delrered, the Court jj of optmon that there are reasonable 
grounds for heli<rwg that the accused i< not gitdl\ of any such 
offence, if shall release the accused tf he ;< i» ciisforf\ on the 
execution }i\ him of n bond 'tif/ionf sureties for his appearance 
to hear judgineiil delnered 

is) I I^‘gh Court or Court of Session and. tn the case of 
a person released hv itself an> other Court mij ciuse my 
per'ion Mho has heen released under this sectio’' to he arrested 
and may commit him to custody 

Change *—Thi» section has been am^n'icrf by section 136 of th* 
Crimmal Pro Code Amendment Att Will of i <)*3 subsection (1) 
the Mords "an offence punishable ''uh death or transportation for life 
have been substituted for the words the offence of which he is '\ccused 
the proMso and subsections (3) and (4) have been newly inserted and 
the Italicised words in subsection ($) have bten added It was pressed 
upon us that the provisions as 10 bad m non bailable cases are much too 
stringent One suggesiion made to us was that in section 407 we should 
delete all words after 'may be released on bail in subsection (1) and the 
whole of subsection (a) The result would have I een to give all Courts 
full discretion in the matter of allowing bail m non bailable cases, and 
we felt generally that this was going too far Uhat we hate done is to 
allow the Court or police olTicer to release on bail in a non bailable case 
unless there appear to be reasonable grounds for believing that the accused 
has been guilty of an offence punishable with Heath or transportation and, 
as some safe guard against this we have provided in sub seciion (5) 
for a review by the Sessions Court or the High Court of any order admitting 
to bail in a non bailable tase — Report of the Joint fomxiitire (<912) 

1310 Principle — Under the oW section the general ruL was that 
bail was not to be tahen in respect of non bailable otfencesj— 8 Roiw t R 
4to, s') Cal 166 10 S I R »d 8 2 Weir 657 Under the present 
section, the Legislature by defning the offences und r which bail u not 
to be granted (vis offences punishable with death or transportation) has 
practically Hid down Chat bait should ordinorilv be gni'itcd and that only 
in resppct of hemous offences tt will be refused This cannot but be 
regarded as the result of a liberalising influence on the policy of the 
Legislature, and the discretion of the Courts will henceforth be less fettered 
than before — fn re AagenJra A«lh $» Cal 40J (41") 

As the Hw Stands now, u is no longer the case that bail ought to be 
refused merely because the offence is a non bailable one That rule is 
now restricted to offences pun shable by death or transportation for 1 f» 
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The mere fact that the offence is a senous one is not n ground for refusing 
bail \Vhere the accused is an old man of and Is a Gosemment senant 
and 2t is found that if he is not released on bail there would be nobodj 
to instruct his counsel in going through the documenfary etidence ind thit 
he would not be able to make a proper defence, held that bail should be 
granted — Abhram Sah v Emp *8 O C 310 ta O L J 394 ad Cr 
L J 1286 

Reasonable grounds for helievutg etc — The section says nothing 
about tal ing info consideration Ihe likelihood of the acco'eii person ahs 
conding All that the Court has to consider la whether there are reason 
able grounds for behesing that the accused is guilty — 6 L n ft i‘2 
Other considerations miy arise in deciding the question as to granting 
bail, and one of those considerations is whether there are any grounds for 
supposing that the accused would abscond But the mam question for 
consideration m determining matters of bail is whether there are reason 
nble grounds for believing the accused to be guilty— -/d*ii»ni v h E 3^ 
Cal 174 ^^hether there are reasonable grounds or not for believing 
that the accused is guilty must be decided judicially, that is to say, there 
must be tangible evidence on which if unrebutied, the Court might come 
to the conclusion that the accused might be convicted— 36 Cal if4 

Tlie phrase an offence punishable with death or transportation for 
life' IS ambiguous and is not a particularly elegant expression from 
n grammatical point of view This phrase is Intended to cover only 
offences which are punishable with death as well as In the allernali t with 
Xronsportatlan foe hie le ft caters those offerees In which either punhh 
mrnt may bo inflicted at the discretion of the sentencing Court The 
phrase is not intended to be disjunctive if it were so intended, Ihe kgi* 
laturc would have used the espresslon ’offence punishable with death, or 
With transportation for hfe Therefore, the phrase does not cover offrnrea 
which are punishable only with transportatiort for hfe— Ifd Eusoof ' 

K F , 3 Rang 538 27 Cr f J 401 AIR 1926 Rang 51 

The discretionary power of ihe Court to xdnut to bail 1« not arbitrary 
but Is judicial nnd is governed Ij established principles The object pf 
the detention of the accused being 10 secure his appearance to abide the 
sentence of lavs, the principal enquiry is whether a recognirnnce v\Ould 
effect that en I In seeking an answer to this enquiry, Courts have convi 
dered the seriousness of the charge Ihe nature of the evidence, the severity 
of the punishment pre*cribed for the offence and in some instances the 
character, means and stanling of the uccused— fn re \agfndra 'ut* 

Cal 403 (41(5) 38 C I.. J 388 

Magistrates are bound to consider the nature of the offence charg'd, 

Ihe character of the evidence against the jnsoner, and the punishment 

which Ihe event of conviction Is likely to be Inflicted on the prisons 
Again, while mere vague allegations that the prisoner If released *1 

tutor witnesses should not be tnkm Into account the Magistrate may 

well refuse fo enlarge on bail whem Ihe prisoner is of such a character 
that his presence nt large will Iniimidate witnesses of where there ar" 
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reasonable grounds for believing that he will use his liberty to suborn 
evidence — ild Eusoof v K E , ^supra) 

Proviso 1 — "This clause provides for the grant of bail m any case at 
the discretion of the Court, it the atcused minor, female, sick or 

infirm person *' — Statement of Objfcts and Reasont (1914) 

1311 Subsection (2)— Bond for appearance:— When a Police 
officer takes a bond under this section, he ha» power to make it a condition 
of the bond that the accused person shall appear before the police the 
law does not require that the actused persMi shall alrtays be directed to 
appear before a Coutl When the la« enables -i Police officer to take 
bonds, that officer can certainly dirtvt the accused to appear before the 
police To hold otherwise would be to render secs 499 and 514 meaning 
less — 1913 P R aa But m 11 C1I 77 it his been held that a bond for 
appearance before a Police officer is vkmI 

1312 Sub section (4) . — This sub section did not occur in any of 
the Bills but has been added during the course of the Debate in the Legis- 
lative Assembly The reason hts been thus stated by Mr Rangachariar 
on whose motion the amendment was carried The reason for this 
-amendment is this As Honourable Members arc aware, at the conclusion 
of the trial in (he original Court, oftentimes judgment is not ready for 
delivery at once, but the Court has come to the conclusion, after taking 
the verdict of the assessors or the jury in a Sessions trni or the Magis 
trate has made up his mind, that the accused is not guilty and therefore 
proposes to acquit him As sections 366 and 367 stand, a doubt has been 
expressed whether really the accused could be set at liberty before judg 
ment is actually pronounced In fact -vn unfortunate client of mine was 
acquitted M<e this and judgment was delivered a week later The 
complainant took the matter up to ihc High Court and a Full Bench had 
to sit to consider the question whether the whole trial was not vitiated by 
such a procedure In order to avoil such things this provision is neces 
sary' — Legislatne Assembly Debates laih Pebruvry 1923 page 2206 

The Pull Bench case referred 10 by Mr Rangachariar is Sankarahnga 
V Narayan 45 Mad 913 (P 0 ) In this case a trnl was held with the 
aid of assessors, and they gave their opinions that the accused were not 
guilty The Sessions Judge then wrote 1 short note setting forth the 
findings of the assessors, and adding his own finding agreeing with the 
assessors that the accused were not guilty, nnd they were acquitted At 
a later dale he wrote a full reasoned judgment Held by the Full Bench 
that the proceilure was a mere irregulinty curable by section 537 

The present sub-scction val dates such procedure, making it Condi 
lional on the accused to execute a bond for appearance when judgn 
18 to be delivered 

1313 Sub section (5) : — Conrelfition of bad — The Magistrate 
cancel any bail allowed to an accused person and direct him to surren- 
if It appears on the production of further evidence that a case 
against him— 10 CUN 1093, 36 Cal 174 The 

Court of Session can cancel a bail granted by the Subotd-^^^^ 

cr 75 
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The mere fact that the offence is a serious one is not a ground for refusing 
bail Where the accused is an old man of 70 and is a Government servant 
and It IS found that If he is not released on bail there would be nobody 
to instruct his counsel m going through the documentary evidence nnd that 
he would not be able to make a proper dcfcncei held lint bad should be 
granted— wdbftrflm Dah v Etnp 38 O C 320 i3 O I J 394 26 Cr 
L J 1286 


J?easoiiabJe groutiJj for heUevtiig etc — The section says nothing 
about lal mg into consideration the likelihood of the iccu«ed person obt 
ronding All that the Court has to consider is whether there ire reason 
able grounds for believing that the accused ts guilty — 6 L R ft i"* 
Other considerations may arise »n deciding the question as to granting 
bad and one of those considerations is whether there are any grounds for 
supposing that the accused would abscond Out the mam question for 
consideration m determining matters of bad is whether there are reason 
able grounds for believing the accused to be guilty— /oiniifi v A F 3^ 
Cal 174 Whether there are reasonable ground* or not for believing 
that the oeeused 1* guilty must be decided judicially, that is to say there 
must be tangible evidence on which, if unrebutted, the Court might come 
to the conclusion that the accused might be convicted— 36 Cal 174 

Tlie phrnse ‘ an offence punishable with death or transportation tof 
life' IS amb guous and is not a particularly elegant pcpresslon from 
1 grammaticnl point of view This phrase is intended to cover only 
offeneei which are punishable with death as well as «ii Ifie olferBah e with 
transportation for 1 fc i e U covers tliose offences In which either puni h 
ment miy be inflicted nt the discretion of the sentencing Court The 
phrase Is not intended to be disjunctive if it were so intended the Jegi* 
lalure would liave used the expression “ offence punishable with deith, or 
uilk trinsporlation for life*' Therefore, the phrase does not cover offences 
which are pumshvble only with Iransportatioil for life— Ud Fusoof ' 

Jv F , 3 Rang 538 27 Cr L J 401 AIR 1926 Rang 5 ’ 


The discretionary power of Ibe Court to admit to bad Is not arbitrary 
but Is judicial and i* governed by established principles The object rl 
the detention of the accused being to secure hi* appearance to abide iV 
sentence of law, the principal enquiry is, whether a recognizance wou 
effect that end In seeking an answer 10 this enquiry, Courts hast conn 
dered the seriousness of the charge, the nature of the evidence, the severiiy 
of the punishment prescribe 1 for the offence, nnd m some instances the 
character, means an 1 standing of the jtcusoI— fn re \agrtdra }>alh Ji 
Cal 402 (416) 38 0 r J 388 


Magistrates ore bound to consider the nature of the offence charg'd 
the character of the evidence against the jrisoner, nnd the punishment 
which the event of conviction 1* likely to be infficied on the prisoner 
Again while mere vogue allegations that the prisoner If released wdl 
tutor wiinesse« should not he taken into account, the Magistrate may 
well refuse to enlarge on ball wherr the prisoner is of lucfi a rharactet 
that his presence at large Will intimidate witnesses or where there are 
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reasonable grounds for believing that he will u»e his liberty to suborn 
evidence— IW Etisoof v K E, ^supra) 

FfOViSO: — "This clause provides for the grant of bail in any case at 
the discretion of the Court, if the accused minor, female, sick or 
infirm person 5 ffll«mcnf «/ Objects and Reasons (1914) 

1311 Subsection ( 2 )— Bond lor appearance When a Police 

officer takes a bond under this section, he has poiver to make it a condition 
of the bond that the accused person sliall af^ear before the police the 
law docs not require that the accused person shall alwiys be directed to 
appear before a CoutI When the Iah enables a Police officer to tike 
bonds, that officer can certainly diitcl the nccusrd to appear before the 
police To hold otherwise would be to render secs 499 and 514 meaning 
less — 1913 P R sa But in 11 Cal 77 it has been held that a bond for 
appearance before a Police officer is viod 

1312 Sub section (4) l — Tins sub section did not occur in any of 

the Blits but has been added during the course of the Debate in the Legis- 
lative Assembly The reasori has been thus stated by Mr Rangachariar 
on whose motion the amendment was carried "The reason for this 

•amendment is this As Honourable Members are snare, at the conclusion 

of the trial in the original Court ofientimes judgment )s not ready for 

delivery at once, but the Court has come to the conclusion after taking 
(he verdict of the assessors or the jury in a Sessions trial, or the Magis 
(rate has made up his mind (hat «he accused is not guilty and therefore 
proposes to acquit him As sections 366 and 367 stand q doubt has been 
expressed whether really the accused could be set at I berty before judg 
ment is ociually pronounced In fact an unfortunate client of mine was 
acquitted like this and judgment was delivered a week later The 

complainant took the matter up to the High Court and a Pull Bench had 
to sit 10 consider the question whether the whole trial was not vitiated by 
such a procedure In order (o avoid such things this provision is neces 
sary ’ — Legiifjfiw Assembly Debates irih February iqjj page »so6 

The Pull Dench case referred to by Mr Rangachariar is 5 anfearofi»igo 
V Aarayan 45 Mad 913 (P B ) In this case a trial was held with the 
aid of assessors, and they gave their 0|nnions that the accused were not 

guilty The Sessions Judge then wrote a short note setting forth the 

findings of the assessors, and adding his own finding agreeing with the 
assessors that the accused were not guilty, and they were acquitted At 
a later date he wrote a full reasoned judgment Held by the Full Bench 
that the procedure was a mere irregularity curable by section 537 

The present sub section validates such procedure making it tondi 
lional on the accused to eaecuie a bond fw appearance when judgment 
IS to be delivered 

1313 Subsection (6 )‘ — CanceUahon of bad —The Magistrate can 

cancel any ball allowed to nn accused persem and direct him to surrender, 

if it appears on the production of further evidence that a case is made out 

against him— 10 C W N 1093 36 Cal 174 The High Court and the 

Court of Session can cancel a bail grained by (he Subordinate Court 

CR 75 
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Bitf the District Magistrate has no pon'cr to cancel a hail and order 
the re arrest of a person released on bail bjr a Subordinate Magistrate— 4 
Bur L T 70 Sub section (5) gives that power only to the High Court 
and the Court of Session 


Under this clause, the powers of the High Court are confined to 
cases of persons released by the Tnal Ma^strate Therefore, there is 
no jurisdiction in the High Court to entertain an application under tbis 
clause against an order* granting bait passed by a Sessions Judge in a 
case pending before a sub*Magistrate Bat under sec s6iA the High 
Court has inherent power to interfere with on order granting bad passed 
by a Sessions Judge— Local Govt v GuJam Jilani, 25 Cr L J 1363 

(Nag) 

1314 KeViStOhl — The proceedings 10 which It is, or has to be deter 
mined whether bad from an accused person should be taken or not, fall 
within the definition of '* judicial proceedings ’ and the High Court has 
power to interfere with the orders made in such proceedings when they 
prove to be illegal — 6 Mad But the District Magistrate cannot 

revisa any order as to bad passed by a subordinate Magistrate undrr 
this section If the District Magistrate cMsiders the subordinate Mag'*- 
teats s order to be wrong, he should report it to the High Court— aa Bom 
549 


Even the High Court’s power of interference is limited The High 
Court has jurisdiction to interfere »n revision,^Dn 3 y if the Judge has 
passed an i([eg<d order Where a Sessions Judge after consideriag the 
evidence thinks that there ore no rensonable grounds for believing ths 
occused to be guilty of the offence of which he is accused, and releatrs 
him on bail, the High Court will not go behind this finding and cancel the 
ordv of the Judge releasing the accused on bail — lo M L J 5 ^ 
I" J 4*9 The High Court tviH be very c'vuiious in interfering with the 
discretion of a Magistrate in case of bail under sec 497, especially where 
the prosecution has not tendered evidence to connect the accused with 
the offence — Ratinlal Sga 


408 The amount of every bond executed under this 
Chapter shall be fixed with due regard 


Power to direct ad- 
mission to ball or reduc- 
tion of bait. 


to the circumstances of the case, and 
shaH not be excessive; and the High 


Court or Court of Session ma>, in any 


CISC, whether there be an appeal on conviction or not, direct 
that any person be admitted to bail or that the bad required 
by a police officer or Magtstratc be reduced 

Scope of section: — Under ibis section the High Court can o'’!/ 
tiUase the accused on bail or reduce the amount of baJJ, but cannot order 
the arrest or commitment to custody of any jvrson nho ha* b^n rrlr»«ed 
on bail by the lower Courts— Local Govt r Cuiam Jiloni 25 Cr 1 - J 
1363 (Nag) 
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Amount of bond —The amount of bond should be fixed with refer- 
ence to the social status of the parQr concerned — 2 L B R *35 

1315 Power of High Court to grant bail: This section gives 
the High Court and the Court of Session very wide powers to admit an 
accused person to bail in any case even when he is charged with a non- 
bailable offence — K E v Badn Bratad, $ A L J 419, j88a A W N. 
*34. * Weir 6s7. 7 Bur L R 86 The powers of the High Court 
or the Court of Session given by section 498 are not controlled by the 
stutufory limitation laid down in Sec 497 of refusing bail if there appear 
reasonable grounds for believing the accused to be guilty of an offence 
punishable -ijilh death or transportation for life The powers in Sec 498 
are not fettered by any rules defining the limits within which they would 
be exercised, as the powers under Sec 497 are — Dishambhar Nalh v 
Fmp , ti O L J 537 1 O W N 281 25 Cr H J 1132 But the 

Calcutta High Court holds that although the power of the High Court 
under this section to grant bail *in any case’ is quite unfettered, still In 
exercising its discretion the High Court ought to take into consideration 
the hmitatons imposed by See 497 — Emp v Sourindra 37 Cal 412 
This case has been followed by the Nagpur Court in Sh Karim v Emp 
97 Cr B J 3'9 (But nowr the limitations imposed by See 497 are very 
few) The rule hid down in set 497 for the guidance of Courts other 
than High Courts is a rule founded upon justice and equity and one 
which should be followed by the High Court as well as by every other 
Court, unless anything appears to the contrary The extended powers 
given to the High Court under Sec 49$ are not to be used to get rid 
of this very reasonable and proper provision of the hw— 42 Cal *5 
In another case the Calcutta High Court has held that m exercising its 
discretion under sfc 498 the High Court should not confine its attention 
to the question whether the prisoner is likely to abscond or nor Other 
circumstances may also affect the question of granting bail to accused 
persons charged with crimes of a grave character — Narertdra Lei Khan 
V Emp > 36 Cal 166 13 C W N 45 9 Cr L J 37s The Rangoon 

High Court holds that although the High Court has absolute discretion 
in the matter of granting bail, and is not bound by the provision of sec 
still the Legislature having placed the initial stage of dealing with 
crimes with Magistrates and having m fact enacted that persons accused 
of non bailable offences shall not be released on bail except under the 
terms of sec 497, the High Court is bound to follow the general law as 
a rule, ond not to depart from it except under very special circumstances 

^oudville V King Emp a Rang 546 (547), Hendenon v A F , 6 L. 

Q 172 It has been held in Sind that the High Court when passing 
order under Sec 498 is not limited by the restrictions imposed by Sec 497, 
but when bail has Been refused Iqr the Sessions Court it should not be 
granted by (he High Court unless special grounds arc disclosed Bail 
should not as a matter of principle be taken in non bailable cases except 
in special circumstances what those special circumstances are Is not 
capable of precise definition, and the discretion given under Sec 49S is 
one that should be exercised according to the exigencies of each ease— 
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Bitf the District Magistrate has no power to cancel a bail and order 
the re arrest of a person released on bail by a Subordinate Magistrate--4 
Bur L T 70 Sub section (5) gives that power only to the Il/gh Court 
and the Court of Session 

Under this clause, the powers of the High Court are I® 

cases of persons released by the Trwl Magtsirate Therefore, there is 
no jurisdiction in the Kigh Court to entertain an application under this 
clause against an order granting ball passed by a Sessions Judge in a 
case pending before a sub Afagistrate But under see 56tA the High 
Court has inherent power to interfere with an order granting bail passed 
by a Sessions Judge—Eoeol Govt v Gulam Jilam 25 Cr I. J i 2^3 

(Nag) 

1314 Revision : — The proceedings fn which jt is, or has to be, deter 
mined whether bail from an accused person should be taken or not, fall 
within the definition of ' judicial proceed ngs ' and the High Court has 
power to interfere with the orders made m such proceedings when they 
prove to be illegal— ^ Afad 63 But the District Magistrate cannot 
revise any order as to bail passed by a subordinate Afagstrate under 
this section If the District Afagistraie considers the subordinate Magis- 
trate s order to be wrong, he should report it to the High Court— as Bom 
519 

Even the High Court s power ol interference is ) mited The High 
Court has jurisdiction to Interfere m revision,^ only il the Judge ha* 
passed an illegni order Where a Sessions Judge after considenag the 
evidence thinks that there are no re-isonible grounds for believing the 
accused to be guilty of the ofieiwe ©f whch he is accused, and releaws 
him on bail the High Court will not go behind this fndmg and cancel the 
ordv of the Judge releasing the accused on bail— to M X. J 41* S ^ 
L 1 419 The High Court will be very c-iutious in interfering with the 
discretion of a Magistrate in case of bait under sec 497 especially where 
the prosecution has not tendered evidence to connect the accused with 
the offence — Rat'inlal 892 


498 The amount of every bond executed under this 
Chapter shall be fixed with due regard 


Power to direct ad 
mission to bail or reduc- 
tion of ball 


to the circum<;tances of the cnscj ^tid 
shall not be excessne, and the High 


Court Or Court of Session maj> in any 


case, uhethcr there be an appeal on conviction or not, direct 
rftetc any person 6c admiCtctf to 6atf or that the 6ai/ reejJtrfii 


by a police officer or Mngistralc be reduced 


Scope of sectloa: — Under thi* section the High Court can only 
refeoxe the accused on bail or reduce the amount of bul, but cannot order 
the arrest or commitment to custody of any person who has b^n released 
on bail by the lower Court * — Local Cart v Gulam Jilani 25 Cr I- J 


1363 (Nag) 
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Amount of bond —The amount of bond should be fixed with 
ence to the social status of the parly concerned — 2 L B R 2^5 

1315 Power ol High Court to grant bail: This section 

the High Court and the Court of Session very wide powers to adn 
accused person to bail in any case even when he is charged with 1 
bailable offence — K E v Badri Prasad 5 A L J 419, 1881 A \ 

*34. * Weir 657, 7 Bur L R 86 The powers of the High 

or the Court of Session given by sectiwt 498 are not controlled 1 
statutory limitation laid down in Sec 497 of refusing bail if there : 

reasonabfe grounds for believing the accused to be guilty of an e 

punishablev^ith death or transportation for life The powers m Sei 
are not fettered by any rules defining the limits within which they 
be exercised, as the powers under Sec 497 are — Btshamihar Ni 
Emp It O L J 527 t O W N 281 25 Cr L J 1132 Di 

Calcutta High Court holds that although the power of the High 
under this section to grant bad m any case* is quite unfettered, st 
exercising its discretion the High Court ought to take into conslde 
the limitatons imposed by Sec 497— Emp v Sounndra 37 Cal 
This case has been folfowed by the Nagpur Court in Sh Kartm v . 
27 Cr L J 319 (But now the limitations imposed by Sec 497 are 
few) The rule laid down to sec 497 for the guidance of Courts 
than High Courts is a rule founded upon justice and equity, anc 
which should be followed by the High Court as well ns by every 
Court, unless anything appears to the contrary The extended p 
given to the High Court under Sec 498 are not to be used to gc 
of this very reasonable and proper provision of the law— 4a Cal 
In another case the Calcutta High Court has held that in ezerciiir 
discretion under sfC 408 the High Court should not confine its attt 
to the question whether the prisoner is likely to abscond or not * 
circumstances may also affect the question of granting bail to ac 
persons tharged with crimes of a grave character — Narrndra Lai 
V Emp 36 Cal 166 13 C W N 43 9 Cr L J 375 The Rai 

High Court holds that although the High Court has absolute disci 
m the matter of granting bad, and is not bound by the provision ol 
497, still the Legislature having placed the initial stage of dealing 
crimes With Magistrates and having in fact enacted that persons ae 
of non bailable offences shall not be released on bail except under 
terms of set 497 the High Court is bound to follow the general la 
a rule, and not to depart from it except under very special circumst 
— Coiidrille V King Emp, a Rang 546 (347), Henderson v K E. 
B R >72 It has been held m Sind that the High Court when pa 
order under Sec 498 is not limited by the restrictions imposed by Sec 
but when bad has been refused by the Sessions Court it should nc 
granted by the High Court unless special grounds are disclosed 
should not as 0 matter of principle be taken in non ba/bble cases ei 
m special circumstances, what those special circumstances are Is 
capable of precise definition, and the discretion given under Sec 
one that should be exercised according to the exigencies of each ca 
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an a| peal bail is altowabtc but c-in similarly be allots ccl in tlic case of 
a person 'igiinst \\hom an unler has been made under SA iiS and which 
order is liable to be revised by the Sessions Judge under section 123, 
sub-scction (j) — Ihfiied lli SarJar v Emperor 50 Cal gbg 

The admission to bail is a matter within the discretion of the Sessions 
Judge -ind where the Judge uses his discretion with proper care, the 
High Court will decline to itterlerc— -h E v Baiiri Prasnd j A L J 
8 Cr L J jg Sh Kanm v Emp , 27 Cr L J 319 (Nag J 
499 (i) Before any person is released on bail or released 

on his own bond, a bond for such stiu 
surtties of money as the police officer or Court, 

as the case may be, thinks sufficient shall 
be executed bj such person, and, when he is released on bail, 
by one or more sufficient sureties conditioned that such person 
shall attend at the time and place mentioned m the bond, and 
shall continue so to attend until otherwise directed by the police- 
officer or Court, as the ca«c may be 

(3) If the case so require, the bond shall also bind thS 
person released on bail to appetr when called upon at the High 
Court, Court of Session or other Court to answer the charge. 

1317 Tll&e and place — ^ bail bond mu>t contan the time and 
place of appearance— 1883 AWN 44 

There is nothing illegal m requir ng tin. accused to bind himself 
to appear from the date of the execution of the ball bond on curry day 
until the case is disposed of No notice is necessary before proceeding 
to enforce the penalty if default is made — 6 M H C R \pp 38 

terbef direction to appear — Hy the terms of a bail bond the 
defendant bound himself to appear 00 the frsi inquiry or at other 
times required He appeared on (he first day of the inquiry ami was 
verbally directed to appear on a subsequent dale but failed to do so 
It was held that the amount secured by the bond could be legally for- 
feited by reason of such non attendance — * Weir 658 

Omission of dale by surety — Where in the bail bond the accused 
bound himself to appear on a specif ed date and below I is s gnature was 
the undertaking by the surety that be would cause the accused s appear 
a ice but this declaration did not me ilion the date for the accused s 
appearance The accused having made default the srt-urity was forfeited 
It was held that the bail bond and the undertaking by th*- surety should 
be read as one document, and the undertaking should be read as referring 
to the date mentioned m the portion of the bond signed by the arcused, 
that the omission of date by surety \ as immatinal, and that therefore 
tlMj SKurUy was rightly forfeited — 19 tr L. J 6S7 (Mai) 

/Iffcaro'ice before Pohee —The words until otherwise directed by 
the Police officer ’ shew that a bond under sec 407 may require th- 
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Harchtuid v Crown lo S i. R *o8 XVTjen Jhe Hifib Court is concfrued 
nith persons nho hnve been actually convicted, the principle which will 
necessarily guide the High Court in gnntmg bill will be whether there 
ore reasonable grounds for believing that the convicts committed the 
offences in question — SA Kanm v Emp , 27 Cr L. J 519 (Nag) 

11 hen Wgh Court cnit grant boil — The High Court and the Court 
of Session cm exercise their power of granting bail, as soon as th* 
Police hi\o arrestel the accused and even before the case is sent up to the 
Magistrate — 7 Bur L R 86 They can admit a person to bail 
where he has been convicted and has not ippealed— 5 A U } 4*9 
Where the iccused obtimed spe<>nl leave from the Privy Council to appeal 
to that tribunil, and applied for bail to the Judicial Committee, md the 
Judicial Comniiitee expressed an opinion that the matter should be 
decided by the High Court, whereupon the petitioner applied to the Ili|h 
Court for bail, held that the High Court hud jurisdiction to make an 
order in the case releasing the accused on bad, pending the decision of the 
Privy Council — Queen Empress v Suhrahmonia Ayyar, 24 Mad i6> 
But when in 1 case the petitioner his no right to appeal to the Pfi'T 
Council, and the High Court has no power to give leiie to appeal to that 
tnbunil the High Court cannot, after it confirms the conviction of Ihe 
Court below, admit the peiinoner to bail, simply because he proposes lo 
apply (but has not yet applied) to the Judicial Committee for leave W 
appeal to the Privy Council It cannot do so even under clause 41 a) 
the Letters Patent As soon as the High Court confirms the Winviction on 
appeal or revision, it becomes funelus offieio and has no jurisdiction 
afterwards to grant bid m order that a petition for leave to appeal may 
br mide to His Mijesty m Council or until the petition for leave to 
appeal to His Majesty in Council is disposed of—Fw/ri Telim v 
Fmperor 50 C1I 5S5 Dfwan Chand v King Emperor, 1908 P R * 5 ' 
Ihnmantraa v Emp, 21 N L. R 161 27 Cr L J J85 

H hen High Court will trot grout bail — Where the accused rel es 
merely on i frchnicil ground against the probability of his conviction, 
he <J(ouM not be idmilted to bid— Rtanhl 4S0 The High Court re- 
fused to gnnt hill where the ipphcation for bad contiined defamitorf 
stitements ind allegilions consisting of attacks on the trying Ufagistfite 
and on the public and private conduct of other ofilcers of high rank In 
the service of Ihe Government — 15 Bom 488 

1S16 Power Ol Sessions Jodge*— The Sessions Judge ran grant 
bail to ‘ any person * who hns been wrongly convicted by the Magistrate 
and whose case he cm either deil wuh himself or can refer to the High 
Court But the words 'any person* do not include a person convicted 
by the 5 essions Judge himself Uhen a Sesslont Judge, aficr convicting 
Ihe acmsed, released them on bail pending their appeal to the High Court. 
It was held that he hii no Jurisdiction to do so This section does not 
give him povier to aher or vaty hw own order— 4 Bom L R 55 

Tlie Sessions Judge his power to -idmtt the petitioners to bill In any 
cate eg, on 1 reference unfer section taj (t) It stands to reason 
that if In the case of a perron who f# convicted and who has preferred 
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an aipcal, bail is allowable, bail can similarly be allowed in the ease o! 
a person ngiinst whom an order has been made under six ti8 and which 
order IS liable to be revised by the Sessions Judge under section 1*3, 
sub'Seclion {2) — 1 /imed tli Sardar v Emperor, 50 Cal 969 

The admission to bill is a matter within the discretion of the Sessions 
Judge, and where the Judge uses his discretion with proper cire, the 
High Court will decline to interfere — K E v Badrt Prasad 5 A L J 
419 8 Cr L J 49, Sh Aarim v Emp , 27 Cr L J 319 (Nag) 

499 (i) Before any person is released on bail or released 

on his own bond, a bond for such sun 
su«ties *^^'“*** of money as the police officer or Court, 

as the case may be, thinks sufficient shall 
be executed by such person, and, when he is released on bail, 
by one or more sufficient sureties conditioned tint such person 
shall attend at the time and place mentioned tn the bond, and 
shall continue so to attend until otherwise directed by the police* 
officer or Court, as the case may be 

(3] If the case so require, the bond shall also bind thi 
person released on bail to appear when called upon at the High 
Court, Court of Session or other Court to answer the charge 
1317 Time aod place:— \ tJilbond mu»t contain the time and 
place of appearance— 1883 AWN 44 

There is nothing illegal in requiring th<; iveused to bind himself 
to appear from the date of the execution of the bail bond on rvery day 
until the case is disposed of No notice is necessary before proceeding 
to enforce the penally if default is mnde — 6 '1 H C R App 38 

Verbal direction to appear —By the terms of a bail bond the 
defendant bound himself to appear on the first inquiry or at other 
times required He appeared on the first day of the inquiry and was 
verbally directed to appear on a subsequent date, but failed to do so 
It was held that the amount secured by the bond could be legally for* 
felted by reason of such non attend mce — 2 ^\eir 6^8 

Omijjiw of dale by surely — \Mierv. 10 the bail bond, the xCcused 
bound himself to appenr on a specified date and bilow Ins signature was 
the undertaking by the surety that he would cause the accused's apjvear- 
aiice, but this dccl iration did not mention the due for the accused s 
appearance The accused having made dcf-iuh the svxurily was forfeited 
It was held that the bill bond and the undertiking by the surety should 
be read as one document, and the undertaking should be read as referring 
to the date mentioneil in the portion of the bond signed by the accused 
that the omission of date by surety was immaterial, and that therefore 
the security was rightly forfeited — tg tr L J 687 (Mad) 

Appearance before roller —The words ‘until otherwise directed by 
the rohee officer ’ shew ihit a bond under sec 497 may require the 
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accused to appear before the Police tfte direct on as to appearance is 
not 1 rmted to appearance before a Court — 1913 P R 22 

500 (1) As soon as the bond has been executed, the 

person for whose appearance it has 
^^Discharge [turn eusto- been executed shall be released, and, 
when he is m jaif, the Court admitting- 
him to baiJ shall issue an order of release to the oflicer m charge 
of the jail, and such officer on receipt of the order shall release 
him 

(2) Nothing in this section. Section 49G or Section 497 
shall be deemed to require the release of any person liable to 
be detained for some matter other than that in respect of which 
the bond was executed 


601 U, through mistake, friud or other^vise, insufficient 
sureties ba\e been accepted, or if they 
Power to order suffi- afterwards become insufficient, the Court 
talwn’u'unSfficieci? '"^y issue a warrant of arrest directing 

that the perso” released on bail he 
brought before it and may order him to find sufficient sureties, 
and, on his failing so to do, may commit htm to jail 


1318 Scope — This section apples only to a case where there wer* 
sureties it does not apply where the wused was l»t out on his own 
bond without nny surety— 38 Mad to88 

Imuffctfnt lurtt es — A Magistrate u justified in mcrcasng the 
amount of bail if by further imju ry the case turns out more serious than 
he at Trst imagned — 191a P W R 4 

502 (j) All or any sureties for the attendince 

appearance of a person released on bul 
Ducharge of sureties may at any time apply to a Magistrile 
to discharge the bond, either wholly or 
so far as relates to (he nppheants 

(2) On such application being made, the Magistrate 
Issue his warrant of arrest directing that the person so rtleascd 
be brought before him 

(3) On the appearance of such person pursuant to the 
warrmf or on his \olontary surrcntler, the Magistrate shall 
direct the bond to be discharj,cd cither wholly or so far as 
relates to the applicants, and shall call upon such person to 
fiaej other sufficient sureties, and, if he fads to do so msy 
commit him to custody 
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\Miere a surety has api hed for cancellalioa of the bail bond smd the 
Mag sirate has received the appi Cation there is no other alternative 
left to the Magistrate than to cancel the bail-bond There la no need to 
hear the applicat on on the merits and the Magistrate cannot d sm ss 
It because of the appl cant s fa lure to attend and plead — 9 Bom L R 
1285 


CHAPTER XL 

Of Commissions for the Examination of Witnesses 

503 (0 Whenever, in ihe course of an inquiry, -t trial 

or any other proceetjing under this 
When atlendatic* of Code, it appears to a Presi dency Magis 
Wto,.,n..7b= ^ Mngistnte, a Court of 

Session or the High Court that the 
examination of a witness is necessary for the ends of justice, 
and that the attendance of such witness cannot be procured 
without an amount of delay expense or inconvenience which, 
under the circumstances of the case, 
Iisu« of eommhilon would be unreasonable such Magistrate 
under. ^^***^'**^* Court may dispense with such attend 

ance and may issue a commissiolT'fo^ 
any District Magistnte or Magistrate of the first class, within 
the local limits of whose jurisdiction “uch witness resides, to 
take the evidence of such witness 

{2) When the witness resides in the territories of any 
Prince or Chief m India in winch there is nn officer representing 
the British Indian Government, the commission may be issued 
to such officer 

(3) The Magistrate or officer to whom the commission is 
issued, or, if he is the District Magistrate, he or such Magis 
trate of the first chss as he appoints in this behalf, shall proceed 
to the place where the witness is or shall summon the witness 
before him, and shall lake down his evidence in the same 
manner, and may for this purpose exercise the same powers 
as in trials of warrant cases under this Code 

(4) Where the commission is issued to such officer as <s 
mentioned m tfab section (2), he may delegate his powers and 
duties under this commission to any officer subordinate to him 
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whose powers are not less than those of a Magistrate of the 
first class m British India 

1319 Scope Ot section Thi> settion provides for (he hsu« of a 

commission to exatnme a soilness wi British India of m the Icrriiorirs 
of any Prince or Chief in India in winch Ihere- i» an ofilccr rt-prescrrlinf; 
the British Government This section docs not provide for ihc ctirnl 
nation of a witness residing outside India — 5 Bom 33S, Kmp v Ibtlul 
49~Bom 878 27 Bom L ."“iB^Cr—T^ J 571 (All) 

This section relates to the issue of a commission and does not cm 
power the trying Magistrate himself to go lo the house of a witness to 
examine him — 3 S L R 8 

'In the course of nijuiry* — A commuting Magistrate is comivtrnf 
to examine a witness in the course of the inquiry before himself But 
after making the order of tommitta) he has no jurisdiction to i»sue a 
commsSTOit foe taking evidence so that it might be available at the tnul 
before the Court of 5 efiiort or High Court After a commitment is mtfe 
oppheaUons lor the examination of nimesse# on conimisjlon mo»t bt 
made to the High Court or to the pJrticuIaf Judge exercising original 
criminal jurisdiction in the High Court or to the Court of Session as tV 
case may be~i9 Cal 113, 19 Bom 749 

* 'rVitncJt' —This section relates lo eoninnssion for the examinalion 0/ 
witnesses In the preliminary stage of a proceeding a eemplainant »* "o* 
n wlinesst a commission cannot be issued for his examination 
if a tompfamant calls himself to testify to rnttiers ivnhln his knoaWge 
he will as regards such testimony be n witness for the prosecution and 
the issue of a commission for his examination Is perfectly legxi— I* 

R to, 1913 P W R It , 42 Cal 19 

tl ifness residing •wtlhin furisditUon —There is nothing In the 1 inguigr 
o! this section to support the contention that the Court has no awilwriiy 
to examinc*x witness on commission when he Is within the Court's juris- 
diction — 6 Bom J83 24 Cal 551 

Expert Uiliiesses — ^^^*here an expert m handwriting apj^ars to be 
the principal witness In the case, he ought not to be examined on W” 
mission but should appear before the Court— {1911) 2 M \\ N 97 

1320 PardanashlB ladles —A pardanashin lady his 1 flghi, “ 
witness in a criminal cwk, to be cxemjt from personal appearance nt 
Court and to be eximincd on commission— Cil so Tins wciitm wtVa»» 
the examination on commissioo of x witness who is n gbojfia woman, 
slihough she is practically the complamant— 2 Weir f59 Mihouf,h pJ'da 
nashifi women arc not of right exempied from person il oppenmnee at 
Court, «hc word 'incon'cniencc' in ibi* section em/xiwer* the f ourl to 
allow ihcir eximinnion by commission where According to ihe 

and manner* of the counfey tliey ought nut lo b* compelled to appear lo 
public— 5 All 92 . Sec nl>o I S L. R 5 An application by 0 yarduoathio 
w-omm to be cnminol on tommisslon on die ground tbit her sippearanoe 
In Court woull cause soci-it degradation to h'T, was granted where ^ 
tired near the Court house and solunicYrcd to pay the expenses of 
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commission, and the opposite part} dil not insist on her es-iminalion in 
open Court— 15 Cal 775, 34 Cat 551 C»en a diughter of t prostitute 
IS entitled to be cxnmined on commission if she is ^ardanas/iin ind living 
a mamed life, despite her loiviy origin — 1913 P W R 11 

In an Allahabad ease, honcsir, it Ins been licid that it s\ould bi. 
weakness to surrender ns a genenl principle to be adopted tli it pardanjshm 
ladies whose evidence Is required in criniina! trials are in all eases to b- 
allowed 10 compel the Court 10 csainioc them on commission at sonic 
oth»r place than the Courthouse itself If it betomes imperatively neces 
sary to take her evidence, the Magistrate should make arrangements, so 
as to lake her evidence either m an empty Courtroom in the presence of 
himself, the accused, lus pleader mJ the j leader for the [rosecution, f 
there be any, or if no empty room is available, in Ins own private room 
or some other room in the Court building — ti \11 69 In another AltihabaJ 
case It was held that where the pardiiiashin woman was not merely i 
witness but was also the complamam ift a ease of d'‘famaiioti (which gavv 
both a Civil and a criminal remedy), the fact that »hc avoided the civil 
remedy and chose to set the criminal hw in motion maternlly alters I 
her position as regards the question wheiher she should be exempted from 
personal ajpcarancei and the iccuved lial a right and a privllige to have 
her evidence taken in his prisence in the Court— 5 All 9a 

1321 Delay, expense or inconvenience —The tai mg of evidence 
on commiiiion in criminal cases ought to be most sparingly rtsorlid to 
Suth a procedure may be adopted only m caireme cases of delay evpensa 
or inconvenience — 5 All 93 If a wiine»$ is unable to attend the Court 
owing to illness (c g weak heart and a painful internal milady) the 
proper course for the Magistrate would be to first ascertain whether u 
would be possible for the witness to come to Court within a reasonabl 
lime, and if not })0ssible, then the Magistrate will have to reluctantly 
come to the conclusion that his oidenre should be taken on commission— 
Jamuna Singh v h E 3 I’al 591 (5>|) Where the evidento of two 
witnesses was a most material one in the case in as much as they depose] 
to the identification of the stolen property, on which deposition the whole 
case depended, the witnesses ought not to have been examined on com 
mission but their attendance before the Court ought to have been procurtd 
and the expense of Rs 500 in procuring their attendance was not considered 
to be unreasonable or c'ftessive, hivmg regard to the circumstances of the 
case — 6 All 224 

May issue ^Discretion of Court — llie issue of a commission fur 
examination is entirely m the disLreluin of the Court In criminal cases 
the issue of a commission would be a most unsatisfactory course of pro 
cceding and one dangerous to the interests of the community— 8 Cal 8fh 
The issue of tommission is an unsatisfactory proceeding, because on the 
one hand the Court has no opportunity of noting the demeanour of iviincs 
and on the other band of controlling irrelevant and unnecessary or harassing 
cross-examination of the witmss The discretion to issue a commissicn 
should be sparingly exercised, and only in cases of real hardship and ' 
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incomenicnce having due regard to the prejudice which is likely to be 
thereby caused to the opponent — lishttoo v DtpehanJ, 27 Cr L J 89 
(Sind) 

1322 Sub section ( 4 ) — Delegation —This sub-section has been 
newly added to the Code in 189S Under Ihfi Code of 1882, when a com 
mission was issued to an officer representing the British Induan Gpvcm 
ment for the examinatiin of a witness rc»iding in a Native State, he co Id 
not delegate his powers and duties under the commission to his sub- 
ordinate, but had to personally execute suth commission — 1896 AWN 
106 The present sub section provides for such delegation 

Comnitsstoner cannot make comptatnt under see 19S — Although tie 
comm ssioncr appointed under iMs section may be a ‘Court' for the purpose 
of issuing process against the witness and for recording evidence still he 
IS not a ‘Court’ within the meaning of set 195 Therefore where a witness 
gives false evidence before such commissioner, the proper authority to make 
a complaint for the prosecution of the witness for perjury is not the com 
missioner but the Court which issued the commission — ti C W N 909 


Cemnussion in case of 
vrftnesa being within 
presldeney tovm 


504 (i) If the uitness is uitfim the Jocnl limits of the 

jurisdiction of any Presidency Magis 
tntc, the Magistntc or Court issuing 
the commission may direct the sime 
to such Presidency ^^^glstrate, ^'ho 
thereupon nny compel the nttendnnee of, and examine, such 
witness as if he were 1 witness in a case pending before himself 
(id) fVlien a cointnissto'’ ts tssued under ths section to a 
Chief Presidency Mapsirate he may delegate hts powers and 
duties under the commission to any Presidency Magistrate 
subordinate to him 

(2) Nothing jn this section shall be deemed to affect the 
povwcr of the High Court to i5suc commissions under the Slave 
Trade Act, 1876, Section 3 

Chaoge* — In sub-section (1) ihc word 'such' has been subslliutctl I®'" 
‘the said, and sub-s^ciion (lA) h>* been newly aided, by scVlIon 137 
of tl\e Ct P C VvwtiwJwwwt Act W III ©I v<vi5 ’ TW» clause enables » 
Chief Tresidcncy Magmrate lo dclrgitc lo a subordinate Presidency 
trate In* powers an! duties unler any commission Issued In hi* name 
6 /alenieni of Ob/eds and Heatons (>914) 

605 (1) The partus to any proceeding under this Code 

in which a commission is issued, ma) 
wifnmM «»njIno rcsjiccinely forward any interft^* 

tones in writing which the Magistrate 
or Court directing the commission may thinL relevant to the 
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issue, nnd the Mipistntc or ofliccr to whom the commission is 
directed or to iliont the duty of executntf' such coinmtsstoit has 
been delegated shall cximmc the witness upon such interroga 
tones 

(2) An) such pirty mny appear before such Magistrate or 
ofBcer by pleader, or if not m custody m person, and may 
examine, cross examine and re examine (as the case may be) 
the said witness 


Change — The lUlcued mortis ha\e been added by sect on 138 of ihe 
Cr r C Amendment Act Will of 1913 T 1 s amendment is conse 
quentil to the amendment mode in sec 50^ 


Power of provincial 
Subordinate Magistrate 
to apply for Issue of 

commission 


500 Whenc\er in the course of an inquiry or a trial 
or any other proceeding under this Code 
before any Magistrate other than a 
Presidency Magistrate or District 
Magistrate t appears that a commission 
ought to be issued for the examination 
of a witness whose eMdcttcc is necessary for the ends of justice 
and that the attendance of such witness cannot be procured with 
out an amount of delay expense or inconvenience which Mnder 
the circumstances of the CISC would be unreasonable such Magis 
trate shall apply to the_pisuict Magistrate, stating the reasons 
for the application and the District Magistrite nvay either issue 
a commission in the manner hereinbefore provided or reject the 
application 


1323 " here a case is pc d ng before a subord nate Mag strate the 

D sir et Mag strate cannot »»ue a comm ss on for ihe exam nat on ot a 
witness in that case without a reference by the subord nate Mag strate 
under th s section — a S L R 8 


Return of commission 


507 (0 After any commission issued under See 503 or 

Sec 506 his been dul> executed it shall 
be relumed It^ether with the deposition 
of the witness ottimincd thereunder, to the Court out of vthich 
It issued and the commission the return thereto nnd the deposi 
tioii shall be open it ill reisomble times to inspection of the 
parties and mi) subject to ill just exceptions be read in e\i 
dcncc in the case by either party and shall form part of the 
record 

(2) Any deposition •!o til en if it satisfies the conditions 
prescribed by Section 33 of the Indian Evidence Act, iSj’a, ma) 
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inconvenience, having due regard to the prejudice which is likelj to be 
thereby caused to the opponent— 1 tshnoo v Dipchand, 37 Cr L J 85 
(5ind} 

1322 Sub SdCtlOIL (4) — Delegation;— This subsection has b's.n 
newly added to the Code m 1898 Under the Code of J8S2, when a com 
mission was issued to an officer representing the British Indnn Cpvrrn 
ment for th« examination of a witness residing in a Native State, he coiM 
not delegate hia powers and duties under the commission to his sub- 
ordinate, but had to personally execute suth commission — i8p6 AWN 
106 The present sub section provides for such delegation 

Cotiitmssioiier eaniiot make complamt under see /yj — Allhough the 
commissioner appointed under this section mty be a ‘Court’ for the purpose 
of issuing process against the witness and for recording evidence, still he 
IS not a ‘Court’ within the meaning of sec los Therefore where a witness 
gives false evid»nce before such commissioner, the proper authority to make 
a cotnpltint for the prosecution of the witness for perjury Is not the com 
mlssioner but the Court which issued the commission— it C W N 909 


604 (t) H the witness is within the local limits of the 

jurisdiction of an^- Presidency Magis 
Commission m caseo! jratc, the Maijislrate or Court issuing 
irttness being ^thin . ® 4 , ^ .1 ^ 

presMencf town. commissmn mny direct tlie same 

to such Presidency Magistrate, s\ho 
thereupon nny coinpcJ the niteiutance of, and examine, such 
witness as if he were .1 witness in n case pending before himself 
(i/l) When a commissiou is issued under fftis section to a 
Chief Prcsit/ency A/agtsfrafe he ttiay dclcgulc Ins pouers and 
diiUes under the commission fo any Presidency Magistrate 
subordinate to Inm 

(2) Nothing m this section shill be deemed to nlTcct the 
povcer of the High Court to issue commissions under the Sh'C 


Trade Act, 1876, Section 3 

CbaBge; — in »ut>-*ccwon (i) U>c word ‘such’ ha* hrrn subsliioted hr 
ihe Slid, • and sub-scction (lA) hi* been newly aided, by section >37 
of the tr r C tmendmcni Act XMll of 1923 “This clause enables » 
Chief Presidcricy Mjguiritc to dcirgite lu a subordinate rrMiJeocy M*gi* 
ir-itc 111* powers mJ dune* un Icr any commission Issued in hi* name — 
iUlement of Objeeli Uiuf lleasone 


605 (i) The piriits to any proceeding under this Code 

m which a commission is issued, miy 
wif^sU rcsj*eci»\ely for.\ard any Intcrrogr 

tones, m writing whicli the M'tgistnfc 
or Court dirixtiup the commission tniy think rclcnnt to the 
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i<;<;uc, and the Magistrate or oiEcer to whom the commission is 
directed or to 'iliom the dttty of executing such commission has 
been delegated, shall cxaniint the witness upon such interroga* 
tones 

{2) Anj such party may appear before such Magistrate or 
officer bj pleader, or if not in custody, in person, and may 
examine, cross examine and re examine {as the case may be) 
the said witness 


power of provincial 
Subordinate Magistrate 
to apply for issue of 
commission 


Change' — The italicised words hase been added by section 138 of the 

Cr V C Amendment Act Will of 19J3 Tins amendment is conse 

quental to the amendment made in sec 50^ 

506 Whene\cr, m the course of an inquiry or a trial 
or any other proceeding under this Code 
before any Magistrate other than a 

presidency Magistrate or District 

Magistrate, it appears that a commission 
ought to be issued for the examination 
of a witness whose eMdciicc is necessary for the ends of justice, 
and that the attendance of such witness cannot be procured with- 
out an amount of delay expense or inconvenience which, tjnder 
the circumstances of the case would be unreasonable, such Magis 
trate shall apply t^^ District Magistrate, stating the reasons 
for the application and the District Magistrate may either issue 
a commission m the nn‘>ner hereinbefore provided or reject the 
application 


1323 ^^hefe a case is pending t«fore a subordinate Magistrate, the 
D strict Migistratc cannot issue a commiss on for the examination ot a 
witness in that case wiihoul a reference by the subordinate Magistrate 
under this spction — a S L R 8 


607 (1) After any commission issued under Sec 503 or 

Sec 506 his been duly executed, it shall 
Return of commission , . ■ . , ... 

be returned together with the deposition 

of the witness ettimined thereunder, to the Court out of which 
h Isswev^ , -itwi the conwwvsswm the teVuTTV thereto ind the deposi. 
tion shill be open it df rcisonible times to inspection of the 
parties, iiid mij, subject to ill just exceptions, be read in evi 
dence in the cast by cither party, and shall form part of the 
record 

{2) Any deposition so taken, if it satisfies the conditions 
prescribed by Section 33 of the Indian Eiidence Act, 1S72, maj 
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IS desirable and necessary that >t there are previous convictions they should 
properly be proved — 17 Cr L. J 179 Magistrates arc not absolved Rom 
the ordinary rules of evidence in taking proof of previous convictions 
\Vhenever it is required to prove a previous conviction agninsi a man 
whether it be for the purpose of enh*»ncement of punishment under section 
7S I P C , or m proceedings under Chap \ HI of the Cr P C , *ueh 
previous conviction must be proved strictly and in acordanee with la^ 
Unless It IS so proved, no Court cm properly tike such previous conviction 
into consideration — 43 Cal 1118 

Previous convictions should regard be ng had to (he provisions of 
this section, be proved by copies of judgments or esiracts from judgments 
or by any other documentary evidence of the fact of such previous con 
victions , and the examination of the accused in respect of those convictions 
IS, having regard to sec 342, without legal warrant or jurisJ ctlon— 28 
Cal 6S9, 28 Bom 129 

When the previous conviction has been put to ihe accused and he denies 
It, the certifed extract from (he records of the Court in which he was 
convicted should be put in evidence, proof should be given that he and 
the person named therein are one and Ihe same person and the Court should 
record a specified finding upon that point->i88i AWN 144 15 W R 

S3 But a mere Katfiat from the record office is not sulTcient to prove 
a previous convlction-~i5 W R 53 

finder jm^rerrion —The manner in which a previous ronviClinn may 
be proved is not limned to the method laid down by this section Any 
relevant evidence upon which the Court can properly base n fnding that 
the accused was on a previous* occasion convicted of an oITence vv II do 
as well as the methods indicated by this stciion Thus, a previous con 
viction may be proved by fingfr impressions See 3 N L R i , 6 C P 
L R 3 32 Cal 759 I C W N 33, 1906 P L R 3 If the ideritiiy 
of the accused Is to be proved by a romparison of fuger prints, Ihe one 
taken In Court being compared with certain fnger prints donlnincd In the 
record of previous convictions there ought to be evi lent** to prove the 
similarity between the two, and the identif cation of the last mentionul 
fnger prints as those of the person who has been previously convicted— 
Ramdas v King Emp 21 C W N 4C9 The papillary ridges on the 
bulbs of the fingers and thumbs, by means of whch fnger Imj rravlons aro 
made, while proved to be alnrosi beyond change from birih to death, are 
never wholly repeated In the tase of the fngers of any other person and 
they therefore furnish a surer test of Identity than any other contparabi 
bod ly feature Where two prints made on ilifTerent occanoni re*emble 
one another in (he minul ae and contain no points of distgreenient, an 
irresistible conclusion orises that they were male by the sime fnger— J 
N I„ R I 

512 (i) If >t IS proved that ^n accused person has abs- 

conded, and tint there is no immediate 
.bSTO'JlVcralrf “I irrc'ilinK liim, the Court 

competent to try or commit for Irw! 
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such person for the offence complained of may, in his absence, 
examine the witnesses (if any) produced on behalf of the prose- 
cution, and record their depositions Any such deposition may, 
on the arrest of such person, be given m evidence against him 
on the inquiry into, or trial for, the offence with which he is 
charged if the deponent is dead or incapable of giving evidence 
or his attendance cinnot be procured without an amount of 
delay, expense or inconvenience which, under the circumstances 
of the case, would be unreasonable 

(2) If It appears that an offence punishable with death or 
transportation has been committed by 
some person or persons unknown, the 
High Court may direct that any Magis- 
trate of the first class shall hold an inquiry and examine any 
witnesses who can gwe evidence concerning the offence Any 
depositions so taken may be given in evidence against any 
person w ho is subse^aently accused of the offence, if the 
deponent is dead or incapable of giving evidence or beyond the 
limits of British India, 


1331 Scope ol section — Th-v *Miion ha» Wen specially enacted 
for dating the A(agi»iraie to record evidence in the absence of an nb 
scond Hif accused and therefore a Magistrate cannot reject an application 
of the tonijila nant to stiinmoi v iinesa s or to call 00 them to produce 
locumcfits because the accused has absconded— a Bom L R ;oy 

Tlie Magistrates can only record Ihe evidence, and cannot convict or 
sfnience the accused m his absence — 1917 P R 36 

\ pardon can be tendered to a co icttised under sec 337 even though 
the principal accused has absconded | in xuvh a case the approvers evidence 
will be recorded under thia sevi on — 46 Bom lao 

J roof of absco tdmg —In order to s. ve jurisdiction lo the Court lo 
exam nc witnesses In the absenre of Ihe accused it must be proved to the 
satisfaction of the Court that ihe accused has absconded and that there is 
no imincdi vie prospect of arresting Jvnn — j8qo AWN too , 1896 A \\ 

\ i8j So vvlere evidence was recorded by the Magistrate while there 
was no proof that Ihc tveused hal absconled, there was no jud cial proceed 
ing and anj witness giving false evidence therein could not be prosecuted 
for nn offence under sec «93 I P C — Emf v Makhni 1890 AWN too. 

According to Ihe Lahore High Court, to satisfy the requirements of 
this section, all that is necessary is that it should be proved that the 
has obstonded and U Is not necessary that a finding should be given 
the Court to that effect— Days Ham v Emp , 6 Lah 489 ^ Cr L, 
247 36 r L R 845 But in an earlier case the Pu^ill 

held that where the accused had absconded th> Court 

Cb 76 
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as to jJir accustd pfr«on banog absconded, and fhouid record a finding to 
that effftt In flie nbsence of »uch proof and finding, the recording of Ihe 
deposition of uitnesses in (he 'ibscnce of (he accused was illegal — iVahii v 
frrtp. rSSj f> R 3i fn nn ;\lhhabi(f case also ft has been held (hit the 
( ourt whicli records the deposition under sec $13 must first of all record 
an order tint in its opinion it has been proved that the accused has ab* 
sconded and that there is no Immediate prospect of arresting him— 

V Hustatn 38 All 3f) IJ A L J 10^3 16 Cr Li J 801 But In a 

later ca«e th* same Court has held (hat where the Magistrate clearl/ found 
that the nccus ! InJ absconded the mere fact (bat he did not recite m 
his order n finding tint tlnre wa* no immediate prospect of arresting the 
arcuseil woull not render the e^idenfi; taken In the absence of the accused 
InadniiNsibl' igain<( them when arrested — Ftn^ y , Bhaffwatl 41 All do 
16 \ I J noi 30 Cr I } ^ In Churbm v Q F 10 Cil (£>97 ihe 

< ^Icuita High Court Jias Jnd dow/i tint evidence can be recorded against 
the Accused In his nbscnce only if (he fact of his alsconding is 
tried and established before the deposition is recorded, but nothing I* Mid 
in th/s rise as to nhether the Court should record a finding as to the 
flbtvonding of the necused as In fnct the evidence in this case tv as net 
rccorilod unW see 513 

laiue of the dcpnsilion f,nen m absence of accused —The latter part 
of sub Ncrtlon (i) sernis tieirly to indicate that the nitnesses who «ere 
examined during ilu absence of the absconding accused should be 
rttmlneil m the presence of the accused, when be is found, unless it «s 
inipraciicable to oltnn th^ir stiendance The statements recorded by n 
Ms^ijtritc tinier bic iia m the absence of the accused cannot be treated 
as cviJencc m the Sessions Court, if the witness is living and can be 
procured— r<ife/na v Etnp 1911 P L. R 157 \Vhere it was not Imprac 
licable to obtain the nttendaoce of (he witnesses when the accused was 
found nil i (he accusal was committed to the Sessions merely on 'b» 
strengili of the recorded deposition of those witnesses, the commitment 
«ns JjeJl to ]e illegal — o3 R jj Bur if the accused pleads to the 

charge, the commitment cannot be quashed—ta C L. R iso II, however 
upon such commitment, the Sessions Judge In the course of the trial n ®1 
opinion tbit the prosecution has not laid a basis for the reception ol 
deposition taken before the Magistrate In the absence of the accused, he 
should adjourn the trial and under Sec 540 summon such witnesses as be 
may dec/n material— is C L R lao 

inenpahic of gij ing evidence * —Where a witness who had been 
examined under section 513 appeared in Court at the trial but could not 
remember the details of the occurrence, held that he could not be considered 
as ' Incapable of giving evidence ’ within the meaning of this section 
^Vhat the Court should do in such a case is to refresh the memory of the 
witness by reading out his deposition and then ask him if he rememb*^ 
the details of the occurrence — Bhtka v Emp 35 Cr L J 95 (Lah ) 



CHAPTER XLII. 
Provisions as to Bonds 


513 When nny person is required by any CcMrt or bfficdr 
■■ to execute a bond, uith or withodt 

Deposit instead of re- sureties, such Court or officer imy, 
cognizance . , . . , , 

except in the case of a bond lor pood 

behaviour, permit him to deposit a sum of money or Govern- 
ment promissory note to such amount as the Conrl or officer 
may fix, in lieu of executing such bo^d 

Exeefif in ease of bond for good hehasnoiir ‘ —The object of liw in 
making thiv exception in good behaviour cases, it lo secure the good con 
<Iuet of iho person bound over, not by means of money but by n bond and 
turctiet, and by making the sureties responsble for the good behaviour of 
the person bound down See * N W T H C R 3% 

1332 Deposit of money— The deposit of money IS Irt fieu of 

eveculing n bond Where n person nas ordered lo execute i bond for 
good behmiour and aha to deposit n certain sum in ’iddiiion thereof, the 
order IS to deposit was lUeg'il, because it nas not an hen of but in ridlilinii, 
to, execution of bond, and aUo because it \ is a i.ood Ichniour rn»e— 
Katinlil C71 

\Vhrre money has been deposited In Court as bnl, |]ic Mjgistr'itn is 
bound to return the amount, on the appearance of the *imi->ed to the 
person «ho mnde the deposit It has no juri’ditiion lo nttacli this monm 
in onlrr lo realise out of it the fine Imposed on the tccuscd — liaghiinnnJan 
V Ffnfi It O I J agd Cirdhan I at \ Ftnp , it) \ L J fa- 
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Procedure 
ture of bord 


(i) Whenever it is proved to the satisfaction of the 
Court by which a bond under this Cotle 
on fotfel ha, taken, or of the Court of n 

Presidency Magistrate, or a Magistrate 


of the first chss, 

or when the bond is for appearance before a Court, to the 
satisfaction of such Court, 

that such bond has been forfeited, the Court shall record 
the grounds of such proof, and may call upon any person bound 
by such bond to pay the penalty thereof, or to show enuse whv 
It should not be paid 

(2) If sufficient cause is not shown and the penalty is 
pTidi the Court may proceed to recover the s-ime bv Issu 
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mrrant for the atlichme'U and sale of the moveable property 
belonging' to such person or his estate if he be dead 

(3) Such warrant may be executed within the local limits 
of the jurisdiction of the Court which issued it and it shall 
authorize the atlac/irnfnt and sale of any moveable property 
belonging to such person without such limits, when endorsed 
by the District Magistrate or Chief Presidency Magistrate with 
in the local limits of whose jurisdiction such property is found 

(4) If such penalty is not paid and cannot be recovered 
bv such attachment and sale, the person so bound shall be liable 
by order of the Court which issued the warrant, to imprison- 
ment in the civil jail for a term which may extend to six months 

(5) The Court may, at its discretion, remit any portion 
of the penalty mentioned and enforce payment in part only 

(6) Where a surety to 1 bond dies before the bond is 
forfeited, his estate sluall be discharged from all habihtv in 
respect of the bond * ♦ * 

(7) 11 firit any person -c/io has ftirtushed security under 
section 106 or section ti8 or section ^6: is comieted 0} an 
offence the connniiiKin of uhich constitutes 0 brcac}i of the 
coiidilions of hts t amt or of a bond executed i" hc» of hs 
bond under section 414 /t n certified copy of the fudginent of 
the Court by uhich he uas connoted of such, offence may be 
used as evidence in proceedings under tins section agamst his 
surety or sureties and tj such certified copy if Jo used the 
Court shall presume that such offence svas committed by hun 
unless the contrary is proved 

Change — This section hjs been amended by section 139 of the Cr P 
C Amendment Act XVtII of 19*3 In sub-sertion (3) the word * attach 
nent ’ has been substituted for the word ‘distress* as the former word ts 
more appropriate In sub section (6) the words but the party who ga’'^ 
the bond may be required to fod a new surety have been om tted but 
I separate prows on to the same effect is made la the new seciioti 51+ ^ 
Sub sect on (7) has been net ly added « the reason 1$ stated below 

1333 What amounts to forleltnre —Bonds for appearance should 
be strictly construed If Uie bond requires tJie accused lo appear on a 
day fised and if he appears on that day the bond Js complied mlh and 
the failure of the eccused to appear on any other day on wh ch vhs 
IS called does not enta I a forfe lure of the bond-T» Weir 663 4 M H C 

R App 44 36 Cal 749 44here bonds wre taken from the accused and 

his suret es to appear on Sunday nheo ibe Court was closed and nhea on 
the nest Monday the c^se was called on and the accused not being pre 
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sonc the bonds vkere forfeited, it was held that as the bond required the 
attendance of the accused on the day fixed, 1 e , on Sunday and not on 
die ne^t day, the failure of the accused to appear on Monday did not 
vausc a forfeiture of the bond — a C W N 519 If, however, the bond 
requires the accused to appear from day to day until the close of the trial, 
the bond IS not illegal — 6 M H C R App 38, and the accused will forfeit 
his bond if he fails to appenr on 'iny adjourned hearing Where a bond 
required the accused to appear * on the first hearing or at other times 
required and the accused apjteartd on the first day as mentioned m the 
bond, ind wss serballj directed to appnr on a subsequent date on which he 
failed to ^ppcar, it was hMd ihil the future to Comply with the verbal 
direction would entail a forfeiture of ih<* bond — 2 Weir 658 Where on a 
person bting arrested under Sec 55 of this Code, the usual security bond 
was taken for his appearance, held tint the bond was only with respect 
to the ogence for which the person was arrested under Sec 55, and the 
failure of the surely to produce ihc person in connection with any other 
iihich Jbe mi^ht be sospeeieiJ of having committed fubsequeitt))' did 
not entail a forfeiture of the bond— Uano v Emf , 25 Cr L J >31 (Lah.) 
A bail bond should not be forfeited for failure of the surety to produce 
the occused person, where the failure to produce is due to an act of law, 
egi on necount of the accused being arrested for another offence— /tlouddm 
V Enip 4 Pat J39, 6 r L T 397 *6 Cr L J 833 

Where a bond requires (he accused to appear before a particular Court, 
the failure of the accused to appear before onolhtr Court to which the 
case hay been transferred, does not work a forfeiture of the bond, if no 
obligation to appear in the latter Court has been specified in the bond— 
,Sbtii»sudi/iii V Einp , 30 Cal ioy, 36 Cal 749, 18 A L J 631, fifaung 
Agr V h E , 2 Rang 581 (585) a6 Cr L J 389 

\t to the forfeiture of bond for I ecpmg the peace or for good be 
li iMour, sec Notes 297 and 298 under sec 121 

I'roo/ 0/ forfeiture of bond — The words whenever it i> |ro\cl 
show ill i no person who hn* entered mio n recogniznncc bond should be 
c died upon to show cnusc why he should not have his rtcognieaiipe declared 
forfeiud, without puma facte jwoof that tfie bond has been forfeited— it 
U 11 C K 170, 3 r I T 381 An order for forfeiture of recogniranee or 
of n bvil bond must be made upon evidence in the case and not upon evi 
dence taken in other c ises — 10 C 1 , R 571 , la W R 54 

The Court must record the grounds of forfeiture Failure to do so will 
vmate the proceedings — 3 P L. T 381 

Illegal bonds eannet be forfeited — A bond which is null and void has 
no effect at all, such a bond cannot be forfeited Thus, where by mistake 
a bond under sec tio w-as taken from a person ordered to execute 
a bond under sec 107, the bond is illegal and an order forfeiting 
live security furnished under (tie bond is illegal and will be set aside— 1904 1' 

L R 42 VMiere a worffint was lasueij lo a woman in the firxt i 
instead of a summons, without recording reasons under sec 90, the 
IS whcliv iHegjl and ih' bend given by ih» s-rety for th* woman* 
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warrant for the attachment and sale of the moveabJe property 
belonging- to such person or his estate if he be dead 

(3) Such warrant may be executed within the local limits 
of the jurisdiction of the Court which issued it: and it shall 
authorize the attachment and sale of any moveable property 
belonging to such person without such limits, when endorsed 
by the District Magistrate or Chief Presidency Magistrate with- 
in the local limits of whose jurisdiction such property is found 

(4) If such penalty is not paid and cannot be recovered 
by such attachment and sale, the person so bound shall be liable, 
by order of the Court which issued the warrant, to imprison- 
ment in the civil jail for a term which may extend to six months 

(s) The Court may, at its discretion, remit any portion 
of the penalty mentioned and enforce payment in part only. 

(6) Where a surety to a bond dies before the bond is 
forfeited, his estate shall be <lischargcd from all Jiabllitv in 
respect of the bond * * * 

^7) JVheu any person who has furnished security under 
section 106 or section 118 or section ^65 is comicted of an 
offence the contuiif^ion of ^>hich constitutes a breach of the 
conditiont of Ins hoiul or of a bond executed in lieu of his 
bond under section ^14 B. a certified copy of the judgment ol 
the Court by which he vas convicted of such offence may be 
used as evidence in proceedings under this section agamst hts 
surety or sureties, and, if such certified copy is so used, the 
Court shall presume that such offence was committed by hm 
unless the contrary is proved 

Change! — Tins scctioa has b«ra amended by section 139 cf the Cr. P 
C Amenclwenc Acl XVIII of 19*3. In sub-section fj) the w-ord * alwl’* 
men! ’ has been substituted for the word ‘distress • as the former word 5 * 
more appropriate In sub section {6) the words ’* but the party who gave 
ihe bond may be required to find a new surety *’ have been omitted, but 
T separate provision to the same effect is made in ihe new section 5 M'^ 
Sub-section (7) has been new ly added , the reason is stated below 

1333 What amounts to lorjelture Bonds for appearance should 
be strictly construed If the bond requires tlie accused to appear on a 
day lixed, and if he appe.nrs on that day, the bond is complied with, and 
the failure of the accused to appear on any other day on which the case 
IS called does not entail a forfeiture of the bond— « Weir 663, 4 Af H C. 

R App 44, 36 Cal 749 IVTiere bonds were taken from the accused and 
his sureties to appear on Sundiy nhen the Court Was closed, and when on 
Ihe next Monday the case was called On and the accused not being P" 
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s«nt the bonds uere forfeilcd, it twis held that as the bond required the 
attendance of the accused on the day fixed, t e , on Sunday and not on 
the nest day, the failure of the accused to appear on Monday did not 
cause a forfeiture of the bond— 2 C \\ N 519 If, however, the bond 
requires the accused to appear pom day lo day until the close of the trial, 
the bond IS not illegal — 6 M H C R \pp 38, and the accused v,ill forfeit 
his bond if he fails to appeir on any adjourned hearing Where a bond 
required the accused to ippeir on the first hearing or at other times 
required and the accused appeared on the first day as mentioned m the 
bond, and was \rrbally direct d to appear on a subsequent date on which he 
failed to appear, it nas 1 >«-n that the future to Comply with the serbal 
'direction ovouIJ entail a forfeiture of the bond — 2 Weir 658 Where on a 
person being arrested under Sec 55 of this Code, the usual security bond 
a\as taken for his appearance, held tint the bond was only with respect 
to the offence for which the person was arrested under Sec 55, and the 
failure of the surety to produce ihe person in connection with any other 
offence which he might be suspected of basing committed subsequently did 
not entail a forfeiture of the bond — \tona v Emp , 35 Cr L J 131 (Lah.) 
A bail bond should not be forfeited for failure of the surety to produce 

the accused person, where the failure to produce is due to an act of law, 

eg, on account of the accused being arrested for another oBenc^Aiauddin 
V Emp , 4 Pal 359, 6 P L T 397 36 Cr L J 833 

Where a bond requires (fie accused to appear before & particular Court, 
the failure of the accused to appear before onoihtr Court to which the 
case has been transferred, does not work a forfeiture of the bond, if no 
obligation to appear in the latter Court has been specified in the bond— 
,Shamsit({ifin v tmp 30 Cal 107, 36 Cal 749, 18 A L J 631, Moung 
Age V A £ , a Rang 581 ($85) 36 Cr L J 389 

As lo the forfeiture of bond for keeping the peace or for good be- 

lt niour sec Voles 297 and 298 under see 121 

Proof of forfeiture of bond —The worda "wlieiieMr it i> |ro\cd 
ahow til I no ] raon who has entered into a recognirance bond should be 
cilkd upon lo vliow c luae why he should not base his rccognirancc declared 
forfeited, without prinia faue proof that tlie bond has been forfeited — 11 
B 11 C K 170, 3 P I r 381 An order for forfeiture of recognuance or 

of a bail bond must be made upon evidence in the case and not upon evi- 
dence taken in other cases— 10 C L R 571, la W R 54 

The Court must record the grounds of forfeiture Failure to do so will 
vitiate the proceedings — 3 P L, T. 381. 

ISUgat bonds cowwot be {erjtitrd — \ tronl wheiv « wwVl Mid sujd tm* 
no effect at nil such a bond cannot be forfeited Thus, where by mistake 

a bond under sec no was taken from a person ordered to execu'e 

a bond under sec 107, the bond is illegal and an order forfeiting 

the security furnished under the bond ts illegal and will be set aside— 190/ P 
L K 42 Wliere n warrant was issued to a woman m the first iDstac* 
instead of a summons, without recorduig reasons under sec 90, the wa.*iKi 
IS wholly illegjl and the bond given by ih'^^urct^ 'h* wom.ns 
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nncc ]]a& no legal force nnd tannot be forfeited jf (he A\oman does not 
■appear — 191S P W R 7, 1907 P AV R aj. 

Death of accused — ^The death of the accused discharges the sureties 
from all liabilities “ The ob^t of the surety bonds is to ensure (hat the 
.accused person shall not evade justice by flying from (he jurisdiction of 
the Court But if the nccused elects to die sooner than face his trial, that 
ran hardly be a sufticicnt reason for forfeiting the bonds of sureties iC 
c nnot impose upon them an) moral obligation or responsibility to the 
tourt 18 Bom L R 683 37 Mad 156 

1334 What Court can proceed under this section:— So far as 

bonds generally ire cofiterneJ, action may be liken under this section by 
tin. Court by which the bond was taken or by the Court of a Presidency 
Magistrate or a Magistrate of (he first class But in the case of a bond 
for appearance before a Court, the trjbunai indicated Is the Court and 
there is no other Iribumi Where ih<i bond is for ippearance before a 
Sessions Court, a Deputy Magistrate cannot take action for the forfeiture 
of the bond The Sessions Judge emnot delegate that function to tlie 
Deputy Magistrate under sec 516 which deals with the levy of the amount 
only— 14 C AV N 959 AATierc a hail bond was executed for due appear 
ance of the accused before a certain Court, and no provision was made 
therein for his appearance before my other Court to which the case might 
thereafter be transferred, held that ifter such transfer, the former Court 
had no jurisdiction to forfeit the bond on the ground of the non appiorsnce 
of the accused either before the Court to which the case was transferred 
or before itself— J/oung Nge v A E a Rang 581 (586) A personal re* 
cognizance to appear w|s taken from the accused by the Magistrate of 
Karjat The accused having failed to appear on Ibe day fixed, thr Magis 
trace at Karjat issued a noiae to (he nccused under this section fn the 
meannhile, the accused was transferred to the Court ot the Magistrate 
at Khalapur who forfeited the bmd nnrf directed the accused to pay the 
penalty Ic was held that the Magistrate at Khalapur had no jurisdiction 
to make the order under this section, as he was not the Magistrate who 
had taken the bond or before whom the accused had to appear on the date 
of default — la re Mir Hmen j6 Bom L R 84 The Presidency Afagis 
trate of Bombay has no jurisdiction under section to order the forfeiture of 
a bond for appearance before the Police talcen by the Police under sec 106 
of the City of Bombay Police Att fCom Act IV of 1903 ) — 42 Bom 40® 

1335 Notice to show cause:— If an order of forfeiture is passed 
without any notice to the person whose bond is forfeited, it amounts to 
a failure of justice, and the defect tannot be cured by sec 537— E«r/u 
Jai Pa] Kumar, AIR (1923) Oudh 5* Before a warrant can be issued 
for the attachment of his pre^serty, th« surety should be called upon to 
show cause why he should not pay (be penalty mentioned in the bond I 
and It should be clear on (he face of the record that he was so called 
upon A mere verbal and unrecorded order to show cause is not sufficient 
~i 5 AV R 83 A summary order lor remvertag the amount doe on the 
security bond from a surety without serving upon him any notice tt> pay 
th* same or to show cause why it should not be paid, is invalid— 9 H R 4 
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rroccJuTt, if p<irty appeati to show cause —If tfie party appears to 
show cause, he should be allowed an opportunity to cross-examine the 
witnesses upon whose evidence the rule to show cause was issued—^ Cal 
S65, 35 Cal 440 If the reused appears md shows cause, and the 
Magistrate still considers that the recognuance should be forfeited, st is 
Ills duty to record the evidence upon which it is proved that the accused 
li IS acted in such a w ly that it becomes netessary to forfeit the recog 
nirance There must a regular judicial trial and legal inquiry before 
punishment can be inflicted — la W K 54 Before it can be declared that 
a bond executed by a surety 1$ forfeited, tlicre must be a formal finding 
irriM-d at after taking evidence m the presence of such surety, which evi 
dcnce must pro\e that the principal pirson has so acted as to necessitate 
or render it advisable that the surely should, by reason of the act of the 
princip il, forfeit his bond — 35 Cal 440 

1336 Order wbeo to be passed: — if the accused a bond is for- 
feited, the Court may at ouct procied to pass an brder of forfeityre If, 

the accused fails to appear on the day fixed, the order of forfeiture of the 
bonl of appearance is not illegal if it is passed on the very next day — 

3 Bom I K £89 Indeed a Magistrate ought to lake action imine- 
diufely otherwise it will be deemed that the Magistrate has decided not 
to like action under this $*ction Thus, where a person who is already 

bound over under Qiapier NIII is charged with on offence before a Magis 

trait, and the Magistrate at the lime of passing his sentence in the second 
offence knows diat there is an outstanding recognirante, he should decide 
once for all whether he will proceed on it or not H he does not make 
any order for the forfeiture of the recognuance, it must be taken that he 
has decided not to forfeit the recognizance, and he c'lnnot afterwards, m 
a subsequent and separate proceeding, reconsider his decision and direct 
’forfoiiure of the recognuance — Vunrhi \ Emp 35 Cr I J 4 (Ml), 
tO '3 I’ R ‘ 3 ' f’ ^ » C L R 134. ^ L L R 40G. But it 

IS siifiicienl if the Mngistratt pnssis an order of forfeiture in subslantnlly 
the same 1 roceediiig in which he ronvicts the ccustd though he does noi 
pass such orhr imniediolt/y on conviction Thus where the Magisir itc dil 
not p iss an order of forfeiture of security at liie time ql coiivktion of the 
principals but while convicting them he plainly wrote m liis judgment 
that " in os much as the sureties would forfeit Rs 4 000 presently, I refrain 
front passing o heavy sentence on the accused , ' and then the Magistrate 
Issued prexess to the sureties and confiscated the security in full it was 
held that the Magistrate having plainly showed m his judgment his inten 
tion to confiscate, the order of forfeiture of security though passed subse- 
quently after conviction was legal— Ifussatn khan % Crown, 1917 P. R 
15 But the Allahabad High Court holds that the mere fact that no imme. 
diate action is taken against a person under this section is no bar to his 
taking such action at a subsequent time, the Magistrate can wait till the 
time of appealing has expired or till the appeal has been dismissed, and then 
he tan proceed under this section— a6 All zoz 

If a person Is bound down to k«ep the p*ac«, say for one year, 
th» bond IS forfeited, proceedings for forfeiture of the bond must 
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tiated wuhin the term of the bond, te, wjtbin one year from the date 
of the bond, and if the proceedings are started within that period, the 
termination of the period of the bond before the proceedings arc finished 
will not invilidate the subs«liient order of forfeiture — 20 A L J 692; 44 
All 6 S 7 

jlfotea&lc ftoperty — During the surety’s lifetime, only moveable pro* 
perty cm be ntnclied and soM for recotery of the penally — 16 A I J 503 
(see this cose cited under sec tiS) But a surety can oBer house properly 

as security under sec 1 ift, though his moveable property alone can be 

nttiched "ind sold— /6»d 

'//is filalt tf fiL Ic ill if — rhrse words ucrc introduced into tlie 
Code of 1808 10 nnit 1894 P K 22, where it was held that the legal 
represtntatne ot i decci-ed surety couU not be proceeded ngamst under 
the provisions of this section 

1337 Liability of sureties:— The bond etecuted by the principal 
and the bond exwutid by the surcij ire to be considered as one bond for 
one amouni md is dischirged on forfeiture by the payment of the amovirtt 

due by either the principal or the surety-— Aafeu v Q £ . 1894 P R 

In no CISC esn an imount in ctccss 0/ the amount secured by the bond be 
(l>.mand d or recovered from the person bound or hie surefiee, individually 
or collectively— Ih l/obonird v Cmp , igit PER 026 12 Cr E J 

404 \Miere the principal accused was bound over (under see jo?) m the 
sum of Rs 5001 and his surety m the $ime amount, and on forfeiture d 
the bond the Magistraie ordered that the principal should forfeit the whole 
iptoiint of bis bond, vu K$ 500, and the surety should forfeit R» 250, held 
that the order wa» iHegil the Magistrate could net demand 0 sum in excess 
of Rs SCO, whether from the prutcipal or from the surety or from hoth 
Ihe High Court modified the order of the Magistrate by directing the prit^ 
cipdl to piy R» 250 and the surety to pay Rs 050 — Ilarnam v Cremn, 
5 I ah 448 (449) Uhm the imount of the bond has been recovered from 
ihe priocipil, the sureties ire not liable to any further imount The liabi 
Iity of the surety is only i joint ood several liability with the principal and 
there is no warrant to troHeci the amount twice over — U B K (1905) 31 • 
a L B K 235, JR94 P R 26, 4 Loh 46a But the Ca'cuUa High Court 
dissents from this view and holds that when a person executes a bond for 

keeping the peicc under sec lof, irjd another stands surety for him, then 

on the breach of (be bond bfilli the surety and principal are Ihble to pay 
the penalty of (heir respective bonds, and the surety is liable quite irrespec- 
tive of the question whether the amount of the bond of the principal ba* 
been realised or not The liability of the surety is not co-catensivc with 
that of the principal is m the ordinaiy tasc of a surety lor a debtor for 
th'' p lytnent of his debt, where the surety is dischirged as soon as the 
pnncip il debtor inys the money due from him Here the surety is an addi- 
tioml safeguard ugainst a breach of the peace Therefore where the prin- 
cipal accused was bound down In the sum of Rs too, to keep the peace 

under sec 107, and the surety bound himself m the sum of Rs 50 iha* 

the former would not commit a breath of the peace, and upon the bond 
of the accused being declared forfeited, both he and his surety were ordered 
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to par the amounis of their respective bonds (vir, Rs too njid So), hell 
that the order was not illegal and that the surety was bound to pay Rs jo 
insptic of llte fact that tlie accused had already paid R$ too — 5 a)igram v 
Emf 36 Cal 5SJ , 

A regards the liability of sumies fer se, if three sureties sign a bond, 
they arc jomtlj and severally liable to pay the amount of the bond, but 
every one of them cannot b<* rail d on to pay the whol» amount, ih" sum 
named can only be recovered once — Vahometl Ibrahim v Croan SSL 
R lyy t6 Cr L J too 

Since ‘Ureti a on a bond re mju rial in order that ihe failure of ll r 
I rincipal to appear m >v lx 1 iheir | rll il foltovva that the object ul IIU' 
jrovi«ion Is defeated if the piancij al in I surety in. allovvi | to relieve the 
latter of the peril and confin** it 10 ill former by an arrangement i long 
themselves Therefore, an ogrrenxnt by an accused with hi« surety th it he 
will indemnify the surety if the bail is forfeited on account of the actusel* 
non appearance, is void— /odliro/ a lUthaulal ^o N L K 166 

Sob section (i):-~/mpriso’imeHt When default i» made tn pay- 

ment, the Magistrate cannot forthwith direct imprisonment fie should 
order the attachment and sale of the defaulter* moveable property, and if 
the penally cannot be recovered from ^uch attachment and sale, llien and 
then only Can h* direct imprisonment— 10 Cl R S 7 « 

1338 Sub Sectl 0 n( 5 ) Rr»'''«'0 « of fenoUy — Jhi» subsection 
gives the Court power to remit tbo penalty or tu reduce its amount Under 
the Codes of 187a and 1861, neither tie Magistrate nor even the High Court 
in revision had power to re luc*- ill'* amount of the (Knulty under a 
recognuance bond which had be^n forfeited bee 8 C t R 73, 3 Ca| 
7 SJ> «9 " R t If the Magistrate thought that the amount of rccog 
nu ncc was excessive, he was to refer the matter to Covemmciit— /bid 

1339 Sub section ( 7 ) UmtfibiUty of /ui/gniiiif of convitdons — 
Tliil sub sxttion has been newly enacted Under the old 1 ivv then, was 
a conflict of opinion among ih* High Courts Tht Allah ibad and Punjab 
Courts laid down that wh^rc a person who had given a sueurity 1 0 ul 
with a surety for good behaviour, was tonvicted of on offcnc", the produi, 
tion of the judgment of conviction and ih proof, if tHcevsary, of the identity 
of the principal was sufllcient evid ncc upon which a Magistrate was com- 
petent to issue notice to the surely II was not incumbent on the Magis 
trate to prove that the principal was | roperly Convicted, by rc-sunimoning tile 
witnesses on whose evidence the principal was convicted — at All 86, 1903 
P R 3a, 1911 P W R 3S But in 35 Cil 440 and 11 Cal 77, it was 
held thil^the mere production of the orgmil record cr a certified co^y of 
the trial in which the principal w is Vonvicted would not be conclusive evi- 
dence to show that the accused had re itly conimiUcd an offence , «uch fact 
must be proved by evidence talim in the presincc of the surety, unless n 
was admitted by him The present sub scilion adopts the view of the 
Allahabad and Punjab decisions * Therii has been a conflict of cpinicn 
whether a judgment convicting the principal in a bond taken under the 
Code and ordering forfeiturt of the bond iv sufficient pnma fane pr 
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tiated wjtlun the term of the bond, te, within one year from the date 
of the bond, and if the proceedings arc started within tljat period, the 
termination of the period of the bond before the proceedings are finished 
will not inv\lidate the subsequent ewder of forfeiture — 20 A L J 692 , 44 
All 6j7 

^foteabfe property — During tlie surety s lifetime, only moveable pro- 
perty cm be ^ttached and sold for recovery of the penalty — 16 A I J 5°3 
(see this case cited under sec 118) But a surety can offer house property 
as stlurity under sec 118, though his moveabte property alone can be 
ittiched "ind sold— /bid 

Ills c3toU if III )e iliud rhese words were introduced into the 
Code of i8i)8 to men 1894 1' R 22, where it svis held that the legal 
reprcsentTtiic of y di-ccised surely could not be proceeded ngamst under 
the provisions of this section 

1337 Liability of auroties; — The bond eseculed by the principal 
and the bond executed bj the surety are to be considered as one bond for 
one amount, and i» discharged on forfeiture by the payment of the amount 
due by either the principal or the surety— Aaku v Q E , 1894 P R *6 
In no cise can an amount in excess of the amount secured by the bond be 
demanded or recovered from the person bound or his sureties, individually 
or collectivefy— 1/1 ^lahoned v imp 1911 P f. K 336 is Cr L J 
404 Where the principal accused was bound over (under sec 107) m ‘he 
sum of Rs 500, and his surety in the same amount, and on forfeiture of 
the bond the ^Isglstrate ordered that the principal should forfeit the whole 
imoimt of his bond, viz Rs 500, and the surety should forfeit Rs Sfio, held 
that the order was illegal the Magistrate could not demand a sum in excess 
of Rs 500 whether from the principal or from the surety or from both 
The High Court modified the order of the Magistrate by directing ihe pnn*- 
cipal to pny K> 250 and Ihe surety to pay Rs 250 — Harnam v Ctovii, 
5 I ah 448 (449) When the amount of the bond has been recovered from 
the prineip iJ the sureties are not liable to any further ^Irtou^t The liabi 
lity of the surety is only a joint and several liability with the principal and 
there is no warrant to toffect the amount twice over — Cf B B (t$os) 

2 L B R 235, 1894 P R 26, 4 Lah 462 But the Calcutta High Court 
dissents from this view and holds that when a person executes a bond for 
keeping the peace under see 207, and another stands surety for him, thw 
on the breach of the bond both the surety and frtnctpal are liable to p^y 
the penalty of their respective bonds, and the surety is liable quite irrespec» 
five of the question whether the amount of Ihe bond of the principal has 
bcLn realised or not Hie liability of the surety is not coextensive with 
lint 0/ the principal as In ihe ordmaty case of a surety for a debtor for 
the piyment of his debt, where the surety is discharged as soon as fhc 
principal debtor pays the money due from hint Hero the surety is an addi- 
tional safeguard against a breach of the peace Therefore where the prio* 
cipal accused was bound down in the sum of Rs 100, to keep the peace 
under sec 107, and the surety bound himself in the sum of Rs 50 that 
the former would not commit a breach of the peace, and upon the bond 
of the accused being declared forfeited, both he and JiJs surety were ordered 
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to ptv the Amounts of their rvspectne bonds (»i*, Rs too tnd 50), field 
ihnt the order t'ls not illegal, and that the surety was bound to pny Rs 50 
tospttc of tlie inct that the tccused had ilready paid Rs too— Sali^ram v 
Emp 36 Cal 562 ^ 

A regards the liability of sumies pir te, if three sureties sign a bond, 
they are jointly tnd seierally liable to pay the nmount of the bond, but 
c\erj one of them cannot be cMl I on to pay the whole amount, the sum 
named can only be retoaeretl once — Mahomed Ibrahim a Croain SSL 
R 173 16 Cr L J 100 

Since sureties on a bond arc reijuirc i in orler that ilie failure ol lie 
I rincipa! to appear may be at thmr j rll it follows that the object ol Ibis 
pro'ision IS defeated if the princij al an 1 «urely ire allowed to Telie\e the 
latter of the peril and confin it to the former by an arrangement iiiong 
themsehes Therefore, an agreenumi by an accused with his surety th it he 
will indemnify the surety if the bail is forfeited on account of th aO-UseJs 
non appearance is void — Jodhrai \ Jiisha ilal 20 N L R j66 

Subsection ( 4 { I—fmprisonmet t Ufieo default is made n pay 

ment, the Magistrate cannot forthwith direct imprisonment He should 
order the attachment and sale of the defaulter s moveable property, and if 
the penalty cannot be recoiered from such attachment and sale, (ben itiid 
then only tan he direct imprisonment— 10 C L R 571 

1338 Sub Sectlon(5 ) Re« tsjton of fmal/y —This subsection 

gnes the Court power to remit thu penalty or to reduce its amount Under 
the Codes of 1873 and 1861, neither the Magistrate nor even the High Court 
m revision had power to re Jute th<* amount of the penalty undtr a 
recognizance bond which had been forfeited See 8 C 1 R 73 , 3 Cal 
75^1 19 ^ ‘ Magi'trate thought that the amount of rceog 

nuance was excessive, he was to refer the matter to Coaemment — ^/6id 

1339 Subsection (7) >1 bmsfbihfy of fuJsnwut of (Omiitions — 

This sub seWion has been newly enacted Under the old law there was 
a conflict of opinion among the High Courts The Mlahabad and Punjab 
Courts laid down that wh^rc a person who h d gi\en a s curity lioi d 
with a surety for good behaviour, was convicted of an offenc", the iroduu 
tion of the judgment of conviction and the. ftwf, if nicc'-sary, of the identity 
pf the principal was sufficient evidence upon which a Magistrate was com 
peient to issue notice to the surity It was not incumbent on the Magis 
irate to prove that the principal was properly convicted, by rt summoning ilie 
witnesses on whose evidence the principal was convicted — 21 All 86, 1903 
p R 32, 1911 P W R 35 But in 23 Cal 4^0 and 11 Cal 77, it was 

held ihat^tfie mere production of the original record or a certified coj y cf 

the trial m which the principal w s convicted would not be conclusive e\i 

dence to show that the accused had re illy coniTnillcd an offence , such fact 

must be proved by evidence taken in the presence of the surety , unless it 
was admitted by him “Ihe present sub scititm adopts the view of the 
\llahabad and Punjab decisions “ There has been a conflict of opinion 
whether a judgment convicting the principal in a bond taken under the 
Cod» and ordering -Uie forfeiture of ili- bond i» sufficient fnmo facte 
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in proceedings under this section against the sureties The amendment 
permits the use of such a judgment os evidence in such proceedings and 
directs that the Court shall presume that such offence was committed unless 
the contrary, IS proved Statement of OhjecU attd Reasons (>914) 

The Judgment of conviction is undoubtedly evidence against the 
principal him»clf Thus, where the bond is gnen by the person bound 
(joun to keep the peace, the judgement convicting him of a breach of the 
{>cacc Is admissible in evidence ngjinst him, and may form a sufficient 
basis for ^n order under this section, he liaimg Jiad in opportunity of 
cross ( \ Hilling the uitneis on whose csiiencc the forfeiture is held to 
be established — 35 C1I ^-<0, ^ Col SGj 

It6Ti6l0n. — Iht fligh Court can reuse ill orders made under this 
section Sec notes under section 515 

1340 Hature of proceedings under this seetten:— The prweed 

mg to realise 1 pen illy is of the nature of ii ciail proceeding (3 P E T 
381) and tlie jierson igainsl whom it is tiken is competent to give evi 
deuce on oath in Ills onn behalf— R 87 It fs not a crimwaJ pro 
cevding iiid no charge need be drawn up ilftcr the Jfigistratc has 
siiisfled himself that the bond Ins been forfeited, he can ot once call 
upon the person concerned to pay the penilty The proceeding therefore 
cinnot be held to be a trial in the sense of the Code— 2 Mad Ib9 


Procedure to ea2« 
insolvency or death of 
surety or wh*n a bond 
ts iaifelted 


514-A. rr/icn dtiy surety to a bond under Hits Code be- 
comes msohent or dies, or vihen any 
bond ts forfeited w'der the provtstons 
of Section 514 , the Court, by “whose 
order such bond uas taken, or a 
Presidency Magistrate or Magistrate 0} 
the first tUiss, may order thi person from uhoni such jeciirify 
lias ilemniided to (iiriush fresh jcciirtty tn accordance uith the 
directions of the original order, and if such security is not fur- 
nished, such Court or Magistrate may proceed as if there had 
been a default i« coinplytng uith such original order 


Tins section has been newly added by sec njo of the Cr P ^ 
Amendment Act, XVIII of 1923, to make up the deletion of certain 
words in subjection (6) fl! section 514 It also covers the tase of * 
surety who becomes insolvent 


514-B When the person feqwred by any Court v officer 
Bond required (tom a lo execute a bond ts a minor, such 
ttiinor Court or officer may accept, in heu 

thereof, o bond executed by a surety or sureties only 

Uc ha\e added a new section 5x48 to provide for the case et a 
bond being required from a minor — Refort of the Select ComtmUee 
of 1916 
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Dnder the old b\\, vkherc a person released on probation under sec 562 
axsd ordered to execute a bond for good conduct was a minori the bond 
could not be esecuud by bis sureties, see 4 L H R 12 lliu is no 
longer good last, hating regard to the provision of this section 


515 \ll orders pished under Section 514 by any Magis* 
trale other than a Presidency Magistrate 
Appeal from and re or District Magistrate, shall be appeal- 
ifjg District Magistrate, or, if 
not «io appealed, may be revised by him 


1341 Appeal and revision — Under Ihc oU Codes of 1861 and 
1872 there nas no (rotitton fur jppial or revision of orders forfviling a 
security bond under sec 514 see 2 Mtd il»9 This section makes pro 
Vision for such appeal or revision 


Under this svcliuii alt orders |a»e(t by the subordinate Magistrates 
shall be appealabk to ibe District Mag'Siraic, but not to my Sirst Class 
Magistrate — Ratanlal ^84 

\ bond for keeping tin. i>eacc or for good behaviour 1* rot given to 
ony I artieubr* person but to ihe Court, and no private party i» entitled 
to appeal against an order of a Magistrate refusing to forfeit the bond, 
but It IS open to the Oivirict Magistrate to take action in revision— S’ur/ii 
V /ai lio} humar A 1 R (192$) Oudh 

Orders passed by 4 District Magistrate under this section may be 
subject to revision by the High Court— 190$ P R ij 


510 The High Court or Court of Session may direct anv 

^ ^ , 1 Magistrate to levy the amount tlut on 

Power to direct levy ... , 

of amount due on certain a bond to appear and attend at such 
rec3gmzances High Court or Court of Session 

This section eiiipovvcrs lltc Court of Session to delegate his [ovver 
of levying fine to a Magistrate, but he cimot delegate his power of 
imtiating proceei/i'»g* for forfeiture of Ihu bond — 14 C W N 259 (cited 
in Note 1334 under sec 514) 


CHAPTER XLIII 
Or THE Disposal op Property 

616 A iyhe» tiny property regarding uhtch any offence 
appears to have been committed, oruhich 
Order for custody and appears to haze been used for the 

»/ “"y ■>#«’'". " . ■ 

before any Cnmmal Court du 



1212 


THE^CODE or CRIMINAL PROCEDURE [CH Xfhr 


I 'tjiiir) Or trial the Court ma\ tnake such order as tt thinks fil 
for the proper ciistod\ of such properl) pending the conclusion 
of the tnguir} or trial, ami, tf the property ts subject to speed) 
or natural deca), may, after recording such czidencc as it thiiks 
nccessar), order it to be sold or othcnise disposed of 

Thi< si-ciion Jits been newU n-«l bt «feiion i^r of ihe Cr T L 

Imendment \tt \\ III of »9 J Ii i' iwposeU to ndJ to the chjpter 

« new «rction to enable the Court to pi > ord rs for llie cunlodi or ds 
( osil of |rof»rlj during an inquire — ^hletinl of Ohiecls ttiiJ I laso s 
(tgt^) I tt Irr th old Itw in ord r for I j«o»iI of property mi/ll bi 
itnJ" onij t\ben ih mipitrj ui tri I t n, lo uIiiJ J ( ec 517) but no 
onbr could be midt nhile the liRnce cottiniined in connfttion with such 
|)ropcrti w is 'till under inquirt in I lie tri 1 wis not jet cn led" 

Kitmlil Hj; S C L J 31^ M I J 1 This section enabW 1 

t ourt to mike in ord r for di of propirij during ihe inquio 

trial 


517 (0 nn inquiry or t irni in nn> Criminal Court 

ts concluded, ihe Court male such 
Order for disposal of order ti thinks fit hr Uie disposal 


to any ptrson ilainiing to be entitled to 
possession thereof or olher-tisi. of tnj propt-flt or document 
produced before it or m its custody or rcpirding which nn^ 
oiTcncc nppcTrs, to lute been committed or which hts btin u''ed 
for the cumniKsion of offence 


(a) When n Court or i Court of bc'^ion mtkt'' 

order and cannot through its own ofiicer" convcnientb deh'cr 
the proptry to thi p«.rson ciuitletl thereto, '•uch Court nn; 
direct that the order be carnctl tnto effect by the 
District Magistrate 


(3) W hen an order is 
made under this section m a 
case in which an appeal lies, 
sucli order shall "ot (except 
w hen the property ts live 
slock or ts subject to spccdj 
and natural decaj) be carried 
out until the period allowed 
for presenting such appeal 
his pa'sfd or, wjjcft such 


(3) IF/icm an order is 
made under this scctio”, such 
order shall not, except schere 
the property ts h cstock or 
subject to speedy and natural 
dfcoj, and sate as proztJed by 
subsection (4), be cumtd out 
for one month, or v.hen u" 
appeal ts presented, until such 
appeal has betn dispose I t/ 
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appeal IS presented wiihm 
such period, until such appeal 
has been disposed of 

{4) \othinf; m thii section shall be deemed to frohibtl 
a”) Court from delnerin/^ nnv propert\ under the pronsion 
of suh-scction (i) to .»n person thiirii»i^ to be entitled to the 
;>ossfssioii therfi f his eMiiitmjr 11 bond *ijth or 'tilJioiit 
tiirr/iet to the satisfaction of fl,e ( ourl engaf'iiiff to restore 
such property to the Court if the order made under this section 
IS tnodi^cd or set ositie on appeal 

^rploiia/ion — In this section the term “property” m 
eludes, in the case of propertv regarding uhich an offence 
appears to have been committed, not only such property as 
has been originally in the possession or under the control of 
any party, but also any property into or for which the Himt 
ma\ ha\e been con\crted or c'tchanged, and anything .icfjuirr/j 
ba such conversion or exchange, whether immtdntily i,f 
othenvise 


Change— Ttii' '<01100 tns lui inwnUl ly won 14J r/f ft, 

(r r r tmeiiJnt ni \of Will <r 1013 Hf foltiwfng )<» 

I n introduced — 

(1) The Italicised ^vord> ln\« I n atid in sul>s<viirn fij 

\vord* are added io elucidate the oriW for di'pos it of \>ro^fUj 
before a Court by esplaining that this iiwnn* <tis[>osil bj 
confiecalion or restoration to ihe person ctinning to r,, 

possession thereof* — Slnlemrnl 0/ Ohjetia owl Ittoivai ff<}r( 

(2) Sub section (3) has been changed os shown la 

“ It allows one month for the presentation of nn ipfxsj /jf 
for revision where this is allowed’ — Heport of Ihe Sep » 

1916 ^ 


(3) Subsection (4) has been newly sdded "Ily U„ 
i« enabled, if it secs fit, to restore the properly to lji» y, 
person claiming to be emitted to il, who is wiHmg to 4 

Its return if need be” — Sfolemri t of Ohirdi anti 

1 S 42 Scope 0! section*— Under the Coilc of jfj, 
of ihis section was much restneied, ind the Court rtf 


ntry 


rrytHttr 

unJir this section only with reference to property r fjirir 

^,.1 l.o.„ «, «h,r. =,.1 i... ^ 


any olfence had been committed or which had b^en 
mission of any offence, otherwise not — ^24 Col 4^5^ >1 f f * 

W, N s6‘. ‘3 Weir 665 666, 668. 669. i Bom Cy, I ' 

17 Bom 748, 22 Bom 844. «nd the order could b* 

offence was actually under snvestigaiion or trial i* ,1 j' ^ 

500, 1888 P. R ,« ' 
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Under Jhe 1898 Code, llie scope of the section has been enlarged, and 
an order tan be made with regird to noj property produced before the 
Court or in its custody even though it his not t>een used for the com 
mission of any offence or though no offence in regard to it his been 
committed — ^34 Cal 347, In re Pyde Ramanuia, 20 Cr J 135 42 Mad 

9, ax Cr L J 4x4 {Isag^, or though the offence ictuthy under Investi 
gation IS not in connection with the property or is not proved — 2 Weir 
666 The ruing in 2 Weir 665 is no longer good law The decision 
m 30 Cal 690 IS erroneous is if did not notice the change in the law 
in the 189S Code 

1343 Property I — Property produced m Court — When 1 portion of 
a property (e g fl portion of silt or other nrticle In bulk) is produced in 
Court and receded in evidence as a simple, the whole bulb is taken to 
have been produced before the Court and the Magistrate can make in 
order with respect to the entire bulk — aWeir 670 

Property i« respect of which an offence has been committed —These 
words mean property which his been the subject of offences like theft 
or criminal misappropnacian— 34 C1I <)R6 Where the accused gaie 
false information that hi» jewels were stolen, and afterwards these jeweN 
were found in his possession, md the Magistrate after convicting him 
of on offence under set tSj 1 T C confiscated those jewels under 
this section, it was held that the order under this section was illegd, 
beciuse the jewels were neither produced before the Court, nor was there 
inj offence commitfed with regird to ihem— 9 C \\ V 597 
Cash IS not, strictly -peil ing property, except in so fir w 

cipable of being possessed ind identified ui specie If, however, n i' 

certain that the coins found on the jicrson of thieves ire the actual corns 

which have been the sutject of theft, then it is permissible to treat such 

coins as stolen property ind the Magistrate c*in pass an order is to their 
disposal (eg an order to pay them to the complainant is compensation) 
But coins which have b in put into circulation ind passed on to olhtr 
persons can not be trciied in lie same wiy as stolen coins ictuiUy 
remaining in the possession of thieves— Rorni v Emp 18 S I K *18 
26 Cr L J 1315 But in in Allahabad ctse, where the accused embeaH 
some money from a BanI ml sent part of the embezzled money to one of 
his creditors in notes under insured cover whixh was traced and seised by 
the police, and the Magistnte ifler convicting the accused ordered the 
money to be handed over to the Bank, held that the order was strictly 
ycftVjf/ei ‘ariiti pjtimwws tA ikns ■%Wrtiri, xts Vf/t ttiWitj •'TOXTefty 
in respect of which an offence was wtnmittcd” md it was property to 
which the Bank was entitled— Bawksy Lai v /lltahoiad Bank, 73 ^ ^ 

J 889 26 Cr L J 1232 AIR 19*6 All 47 

The Magistrate can dispose of property stolen in British territory, 
though the Tohee might have seized it in foreign territory— 1878 P R 

Property used for the commission of on offence —This mean* pr** 
perty which has been instrumental In committing nn offence eg, gt>"* 
swords — 34 Cal 986 But any instrumnit of thing which Is too remowy 
connected with the commission of an offence cm not be confiscated under 
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thi' ‘action Tliu» «t i> t>Ip|;al to ronfscau' i pri-^ in which a sed 
matter has bein pollisheJ |fciu«e the pres-* i» * too remote instri 
and cannot be siij to be prc^>erl) which has been u®ed for the tomm 

of the olTeno-— U Cal (Nft ifio- T W R 3- ' Magistrate conv 

a person for giinbling unter seciinn 6 and 7 of the ^Iadr^s T 
Nuisances \ct cannot confixcale the inonev found m his waistcoat p 
when there was no evidence to show that the nion''> "os aetunlly sta 
41 Mad t)44 S tUo a boat which has been used by the oecus' 
going to commit i theft or in escaping from pursuit cannot be ss 
be f roperiv usnl for the commission of in offence — 8 C N 

see also Ritinlil 688 Simihrlj where the ictrused has been guil 
rash dming it is illegal to piss an order that the cart ind poi 

the iccusfil should be sold ind the sik. proceeds pai I over t< 

compliimnt is rompensation— IQ04 P L R 9 

Prof-ffly mint be «>io eabfe —This sftiioo ha® no ipplicitlon b 
nio ruble propertj Where the accused dispossessed the complaina 
his garden by breaking the padlock of its gate and were convict 

the offence of criminal trespass, the Court had "o power to orde 

T*sXt>Tttar>ft of \>it5 gtnieri to the tompfatoont sttttWi or 

sec 5*a— |R C W N 1146 See also 36 Cal 44 >900 A W' N 

an! I* I W JJ7 Cnnfrn — 4 I R R j*o where the word *prt 

was hell to inclu 1» immoveihle property 

/Voprrfr niitst lin-e fee« in fxisUiier —No order can be made 
this sect! n with resfiect to |ro|ertj which was not m existence at tin 
of the offint Thus an ninoccnt jiurchavr of a stolen cow canr 
ordere I to i( liver up the calf whch was not even in embryonic exi 
when the theft tool place hut which was given birth to by thi 
while she w is to his possession— to Mad as 

1344 Order, when can be made — \ccordmg to the wot 
this section an ord-r for disposal of the property can be rnade only 
the conclusion of the tnal, and not long after the conclusion of the 
a4 Cr I J 804 ( Ml) An order for slisposal of property pass 
days after the date of the passing of judgment in the trial is not ini 
Kishan Chaiid v /fanak ChanJ 7 Lah L J 6*5 26 Cr L J 

Hot in another I ahore esse it has been held that the order under se 
and the judgment in (he trial must be contemporaneous And so, 
order is passed by a Court in respect of the disposal of the properly i 
conclusion of the Inal of the accused the Court has no jurisdicti 
pass order nt tiny subsequent time directing delivery of the prope 
the complainant— IbJul v (fbMfom ilfiiliiiiitmnd 4 Lah 460 (461) 
case has been dissented from in 7 Lnh L J 625 cited above 

No order as to the disposal of property can made under this : 
if the trial is barred under see 403 The words 'when an Inquiry c 
IS concluded* cannot apply to n case in which the Court is prohlbitei 
conducting a trial at all— 4 I B R 2*9 Similarly, an order di 
delivery of property cannot be made by n Magistrate without any 
proceeding before him or any other Magistrate, but merely on the 
cation of the person m whose favour the order Is iflade — 6 C T- J 
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. j .. ..k breach of trust in respect of 

Wiere a ^ ^J]***!^ jay fiwd for h'® *'•'■'1, and there was no 

lert-iln jewc » le ' Magistrate under this section The 

.o t’ 

rumercd them— 09 Nfod 375 , , 

nrrf.f d.rrrrt.onorj- -Orders under this section arc discretionary 
^ <■ .. ihe M'^ciiirilc with a tlxcretionart power and it Is n 

ThTihat such •* exercised judicially, 1 1 . according to 

ound irmtiples of law and not In an -irbitrary mmner— it Rom I R 
*Th*i> discretion U oi>cn to correction bj the High Court where U ln« been 
scrci'ed in iiohtion of judicial principle!, — ^40 Rom 18G 


1345 Nature ol order under this section:— The old section stated 
Ihnt the MigistrUe could make such order as he thought fit for the 
'JispostI of the property Tins is n general term and the nature of the 
oficr to be passed for disposal was not specified It depended upon the 
discretion of the Magistrate to say what order was to be passed having 
regard to all the facts of the case — 11 Bom L R i6 Under the present 
section the word ‘dfsposil’ hi* been etucidatcd by certain explanatory words 
Order m a brihe mjc — When the neeuwd was conMCted of taking 
bribe and the money paid is bribe wa> deposited m Court by the comphin 
ant, the Magistrate vould order i portion of the bribe to be confiscated 
ind till rest to lie pul lo the complunint-e-iRy^ I* R y 

Ordir III rapeet o/ rnrmirv » ofr — UJiert the nccitscd ilok n cutniicy 
note from the compl un int ml rli ingcil n ii ihe Ooiernment Trei»ur\ 

then on conviction of tlw veustU for tli fi lb currency notes shoul! I 

delivcrcvl to the Tni*uf) ml not lo ilu tiinplitnmt rurnney note is 
money and the owiurship piss<>\ by m re d livirj and the original owner 
cannot claim the imount is igimst ili IrciMiry— ly Cil s» The accu'cl 
purchased some gold ornimcnts ind Innded lo the jiweller h currency 
note which he hid stolen Tlie jewiller not hiving had adeejualp cash 
look the note to 1 neighbouring shopkeeper who cashed it in good faith 
Afterwards, during the jirosecution of llw accused, the note was attached 
from the shopkeeper, ind on conviction of the accused the Migisirale 
ordered it lo be returned to the Crown whose property it was found to 

have been Held lint the currency note should be returned to the shojv 

keeper, for property m il hid pissed to turn by mere delivery— -Jo Bom 
186 See also 7 M II C R 233 3 Cil 379. i N W P H C R *9^ 
s?o IS the rule in resjjpvt of current cons But Bnbntfiufii com. i» not 
current com in BriCisli India, and it is to be delivered to the comphinant 
from whom it is stolen, like my oilier common article or | roperty — 2$ 
Bom 702 


Order of forfeiture — \n order of di^iosil under this section includes 
in order of fob iiure or confiscation — RntmlM 492 This is now expressly 
provided for m tlie present section In g N L R 59 it was held that 
the ditpozaX of property couH not MS beW to include tonfiseition or 
forfeiture, as the penalty of confiscation or fwfeiture having been expressly 
provideil fee in secs Ci, lai etc of the Indian Penal Code nnd in numerous 
other sections of other Acts, it could not be Included m the general word 
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•<3irp©sal’ used in this section Ttie same vieiv was taken in 5 P L J 
3J1 34 Cal 9S6 1907 P \V R 37 These rulings nre no longer correct 

in Mew of the express words of the present section 

An order for the confiscation of property which is the subject matter 
of an offence cannot be made without first giving notice to and hearing 
llie person to whose prejudice the order would be Want of notice would 
be a good ground for setting aside the order — 17 Cr L J *07 (Bur ) 

Order of deslriielion of eonnier/eit com — ^If the accused is convicted 
of an offence under sec 241 I PC, and counterfeit com is found In his 
possession the Magistrate can order the destruction of the com — 2 Ueir 669 
Order of restoralton of property —If no offence is proved to have been 
committed m respect of any property produced before the Court, and the 
accused is acquitted, the Magistrate should restore the property to the 
person from whom it was last tal en— 14 C P L R 60 1897 AWN 
26, 2 Weir 669, 18 C W N 959 22 Dorn 844, i C W N 56'. » 
Weir 6C8, 1 Bom 630, 10 Bom 197, ,7 Bom 748 9 Mad 448, 14 Cat 
834, 5 W R ss In such a case, an order of confiscation Is not proper — 
16 Cr L J 8ji (Mad) See also 17 Bom L R 79, 42 Mad 9 The 
property should be restored especially when there is no finding in the case 
that «t belongs to some one else — 3 M L T 334 

But if a t.ase of theft fails because the dishonest intention of the 
accused is not proved, the property can be restored to the complainant, and 
need not be given back to the accused— 16 M L J (Sh N) 4 So also 
where the Magistrate, (hough lie discharges the accused, believes that the 
property in hiv custody is the subject of some offence, he is not bound to 
restore the property to the person from whom it was tal en, but can make 
an order of disposal under this seciton^^ Mad 448 

A Kfagistrate cannot, on dismissal of a complaint, restore the property 
to the accused, if he disclaims the property In such a case the Court 
should retain the property until one or other of the parties has established 
his right m the Civil Court— 1913 P W R 37 

If a complaint of theft of a Certain property is dismissed on the ground 
ef there being a bona fide dispute about the ownership of the properly, the 
Magistrate should take custody of the property, sell it (if it is perishable) 
end retain the sale proceeds until they are shown to be payable to one or 
other of the parties, either by Virtue of a decree of Court, or of an agreement 

between themselves — j6 Bom L R 9S* • >6 Cr L J J04 (Mad) In 2 

Weir 667, It has been held that in such a case, the Magistrate may deliver 
die property to the person from whose possession it was last taken, with 
a condition that the property, or its value, must be forthcoming in case the 
rival claimant establishes a title But »{ « js found that the property 

belongs partly to the accused end partly to another person, It is not illegal 

to deliver thq property to both of them on their joint receipt— 34 Mad 9j 

1316 Order, when rights o! third parties are concerned.— \ 

property with regard to which »n offence has been committed should 
not be delivered to the owner of the property when it has been pledged to 
another person (see 19 Cr L J 78^ without allowing the pledgee an 
opportunity of being heard But when the evidence disclosed that the 

Cr 77. 
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property was obtained by fraud from the owner and subsequently pledged 
the property should be delivered to the owner and the remedy of the pledgee 
was to bring a suit in the Civil Court to enforce his hen on the property— 
4 L B R 13 But where certain jewels were given to the accused to 
•sell hut the accused instead of selling ihcm gave them to another person 
who pledged them to a third person it was held that the jewels should 
be restored to the pledgee and not to the owner because the owner, having 
parted with the jewels to be disposed of for money was not entitled to 
the assistance of a Criminal Court in recovering them from a pawnee to 
whom they were so disposed of— 3 Bur L T jii 4 L B R 25, #3 Cr 

L J 216 Rut if in such a case the pledgee was not a bona fide pledgee 

and knew that the pledgor had no authority to pledge the articles, held that 
the articles should be delivercil to the onmer and not to the pledgee— F 
V Ttga Po Chit I Rang 199 Where a pledged property was stolen from 
the possession of the pledgee by the pledgor who was thereupon convicted 
of theft the Court should pass an order restoring the property to the 
pledgee and not to the person to whom the pledgor had sold It for value 
after the theft— Goar Mohan v Bansidhar 24 Cr I. J *38 (Cal ) A 
goldsmith was'entrusted with a certain quantity of gold and diamonds for 
making a eomb for the complainant When the article was nearly com 
pleted the goldsmith pledged It to a diamond merchant who had no 

knowledge that the property was the property of the complainant The 

Court Ordered the jewel to be returned to the compl'iinanf field that the 
order was jusii/iable— C/e^unlal \ Maung Po Kauk 2 Bur I- J *5* 
Where certain jewels were given to t broker for sale and the broker sold 
(he jewels and misappropriated the sale proceeds and was convicted of 
criminal breach of trust the jewels ought to be restored to the purchaser 
and not to the owner because the offence was committed not with respect 
to the jewels but with respect to the sale proceeds and therefore the Magis 
trate was not competent to make my order with respect to the jewels which 
validly belonged 10 the purchaser~4 Bor L T lyo 

1347 QuestlOQ of tltlO — An order under the section does not 
decide the question of ownership of the property It merely decides the 
question of the fight to possession till a Civil Court decides the question 
of ownership— II Bur L T 267 Where a question of bona fides and 
of title by purchase or otherwise clearly arises, the duty of the Cninmal 
Court is not to pass any order under this section, but to leave the com 
plainant to his remedy in the Civil Court if he thinks he has one— i'fami 
Mall V Entp 24 Cr L J 804 (All) If conflicting claims are put forward 
to the property by different part es, the Mag strate cannet give a decision 
as to the ownership of the property the proper procedure would be to 
keep the property in Court pend ng any order which may be made by a 
competent Civil Court— Ram Khelavran v TuJst 28 C W N 1094 WItcre 
the property in d spute was a certain quantity of wood the pnT>ef order 
would be to sell the property and retain the sale proceeds In Court nnt 1 
they Were shown to be payable to one or other of the parties either m 
virtue of a decree or in virtue of an agreement among themselves— ifi Bom 
L. R 951 
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1348 Improper orders: — (i) i« chanty — The section 

does not place the property at the disposal of the Magistrate in the sense 
of enabling him to bestow it in thanty He is to make such legal dis 
position thereof as seems right 1 e to direct its restoration to some one 
to whom It seems to belong or permit it to continue in the possession in 
which It IS found or otherwise— 2 Weir 666 

(2) Order regarding custody of clildren — Orders regarding custody 
of children cmnot be passed under this section — t VVeir 348 

(3) Order for removal of hutlding — Where the accused built a new 
wall abutting on the road in coniraxention of the rules of the Municipality, 
and the Magistrate after convicting and fining the accused ordered the wall 
to be pulled down, it was held that the order as to the removal of the wall 
was illegal — 190Q A W N 81 

(4) Order den artding security —The Magistrate cannot take a bond 
from the accused to produce the property (with respect to which an offence 
1$ alleged to hate been committed) in Court whenever required There is 
no provision of the law which enables a Magistrate to make an order 
demanding security He can proceed under sec 94 in order to secure the 
production of the property, and on failure of the accused to produce it, 
he can proceed under sec 7 C W N 512 Sub section (4) dees not 
apply to the case, because under that sub section a Magistrate can take 
t bond from a person at (he time of delivering the property to him 

(5) Detention of property — If no offence is proved in respect of the 
property produced in Court (he proper order that the Court mny pass is 
(a restore the property to the person from whom it was originally tal en 
It cannot detain the property until the title of the r ghtful owner is 
dellared by a Civil Court— *J Bom 844 

Sub section (4) —If no offence is proveil to have been committed, 
the Magistrate may restore the property to the accused, md at the same 
lime demand security from him for its production whenever required— 2 
Weir 668 

1349 Explanation .—The words ‘conversion and 'exchange' used 
in the Esplanation to the sccticm must be taken in their ordinary sense 
They apply to such acts as melting down of gold and silver into oma 
ments or the exchange of notes for cash When therefore a person 
fraudulently obtained a decree upon a forged pronote and in execution of 
that decree purchased a garden and was subsequently convicted of cheating 
it was held that the convicting Court could not direct restoration of the 
garden to its owner, because it could not be said that the garden was 
acquired by the conversion of the forged promi>sory note into a decree— 

4 Bur L r 211 A gold ornament was stolen from the complainant an 1 
sold by the thief for Rs 184 to the af^Iicant who converted it into goll 
and sold it in pieces to different persons In the course of the trial of the 
theft case, the applicant was made to produce Rs 184 and at the end 
of the trial the Magistrate ordered the sum to be paid over to the com 
plainant It was held that the money could not be paid over to the 
plainant, since it merely represented the sum which the applicant pa 
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the accused as the price o( the gold bangJes, and ft could not be treated 
UQcler the Explanation to this section as the exchanged property with 
reference to which an offence had been committed — 20 Bom. L. R. 604 

In view of this Explanation, the objection that the corns directed to be 
returned are not the identical coins stolen cannot be sustained — 4 S L R 25$ 

Appeal; — See section 520 

1350 KevlStOIi; — ^The High Court has jurisdiction to interfere with 
an order of the Magistrate pnssed under this section — 2 Weir 669 } 40 
Bom iSfi An order made under this section may be revised by the High 
Court cither under sec 520 or by \lrttie of the powers conferred on it by 
sec 4J0 read mib secs 4J5 and 4*3 (J) of the Code — iS C. W. N. 959 
But where the case is one in which an appeal lies, any party aggrieved 
by an order as to the disposal of property must go to the Court of appeal 
In such a case, a Court of revision has no jurisdiction to Interfere with 
an order as to the disposal of property It is only when there is neither 
an appeal nor a confirmation that a Court of revision or reference can 
lnterfere~-3S Bom 255 The High Court will not exercise Its revlsional 
powers against an order under this smion except as a Court of hst resort— 
14 C P L R 107. II C PL R 47 

1351 Power of Appellate Court to make orders under this 

section;— Under chuse (d) of sec 425 the Appelhte Court is competent to 
mike tiny incidental or consc^ueniixl order that may be iu»t or proper 
An order directing the disposal of property is a 'consequential or meiden 
tal order* within the meming of sec 423 (d) Therefore where such order 
was not p-issed by the Court of first instance, the Appellate Court is en* 
titled CO do so— 3 A L J 770, 35 All 374 See notes under see. 4*3 (d) 
Contra — a Weir 674, where it is held than an Appellate Court cannot pass 
an order under this section when the Subordinate Court has not done 'O 

Since the High Court In Revision possesses all the powers of an 
Appellate Court, the High Court can in revision pass on order under this 
section See notes under sec 439 

518 Jn lieu of itself passings an order under Section 517, 
the Court may direct the property to 
of referen’ef^ti^^oi^^ delivered to the District Magistrate 
M Sub'D i V i s 1 o n a I or to a Sub^divisiona] Magistrate, «ho 
agistrate. shall in such cases deal with it as if it 

had been seized by the police and the seizure had been reported 
to him in the manner hereinafter mentioned. 

Scope of section; — An order under this section can be made only in 
respect of property regarding wMch an offence appears to hs'® ticen 
committed or which has been used for the temmisslon of an offence, 
RaCantal 496 
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519 Where any person is convicted of any ofTence which 
includes or amounts to theft or receiv- 
Payment to innocent mg stolen property and it is proved 
Fo^’uSoTaccjwd person has bought the 

stolen property from him without know- 
ing or ha\ing reason to belic\e that the same was stolen, and 
that any money on his arrest Ins been taken out of the possession 
of the convicted person, the Court may, on the application of 
such purchaser and on the restitution of the stolen property to 
the person entitled to the possession thereof, order that out of 
such money a sum not exceeding the price paid by such purchaser 
be delnered to him 


' \ny money has been (afccn out 0/ Ihe possession etc' —The Magis- 
trate can gne compensation to an innocent purchaser only out of any money 
found on the person of the accused, when no money was found in the 
possession of the person convicted, the Magistrate cannot grant compensation 
to the innocent purchaser out of the fine imposed on the accused — 2 Weir 
671, 3 Bom L R ^ 40 1 3 b R 764 See also Ratanlal 631 

The Migistrate cannot call upon the owner 10 pay the purchase money 
of the stolen property to the bona fide purchaser, and on order delivering 
the property to the purchaser from the thief because the original owner 
Mould not pay him the purchase money, 1$ illegal— 1896 A W K 91 


520 Any Court of appeal, confirmation, reference or 
revision may direct any order under Sec- 
Stay of order under t,or, .17 Section 518 or Section 1519 
section 517, 5*8 or 519 f/ ^ uj , ^ ' 

passed by a Court subordinate thereto, 

to be stayed pending considention by the former Court, and 
may modify, alter or annul such order and make any further 
orders that may be just 

1352 “Any Court ol appeal or revision The words "any 
Court of appeal ’ are not necessarily limited to a Court before which an 
appeal in the mam case is pending The orders under Secs 517—519 are 
appealable quite independent of the fact whether an appeal has been pre- 
ferred or not from the mam order of conviction or acquittal— 3 Cal 379, 

9 Mad 448 Therefore where a second class Magistrate restored certain 
property to the complainant when no offence was found to have been 
committed, the District Magistrate was competent to annul the order 
and restore the property to the person from whose possession it was taken, 
although there w-as no appeal pending before the District Magistrate — a 
Weir 673 So also, even where no appeal has been preferred from a 
conviction by a subordinate Court, ihc District Magistrate has got ju 
diction to interfere as a Court of tevtston under sec 520 with an 
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passed by the trial Court under sec 517— v tiga Po Chtt, 1 Ran^ 
*99 

But the Sessions Judge is not a Court of appeal or revision «n respect 
of an order passed by a second class Magistrate So also, a Sessions Judge 
IS not a Court of appeal in respect of an order passed by a sub-divisional 
Magistrate on appeal from the decision of a second class Magistrate 
because there can be no second appeal to the Sessions Judge Moreover, the 
Sessions Judge has no revisions] powers over the order of a sub-divisionsl 
Magistrate pas^ed an appeat>-5omu Ptllat v Krishns PtHcti 47 M L J 
481 25 Cr L J 1247 20 L W 521 

Moreover, the words ‘Court of Appeal’ imply the Court to which an 
appeal lies in the parttetilar cate and not the Court to which appeals would 
ordinarily He from the Court deciding the particular case And therefore 
where a ist class Magistrate m acquitting the accused person charged 
with theft of cattle, ordered the Cattle to be restored to him, but the com 
plainant appealed to the Sessions Judge as regards the order relating to 
the disposal of property, whereupon the Sessions Judge revised the order 
and held that the complainant was entitled to the cattle, held that the 
Sessions Judge had no jurisdiction to act under sec 520 since he was 
not a Court of appeal 10 this particular case, because no appeal could 
lie to him against a judgment of aequiltal the appeal ought to have been 
preferred to the High Court — In re Khenia 42 Bom 664 The ttying 
Magistrate acquitted the accused who was charged with theft of a drum, 

and under sec gi? directed the drum to be returned to the accused On 

ippeal the District Magistrate set aside the order under sec 517 aud 
directed the drum to be delivered to the cotnplaintnt Held thtt the 
District Magistrate hnd no jurisdiction to do so, because he was not a 
tourt of appeal Within the meaning of sec gao, since no appeal could he 
to him ,igainsc tn order of acquittal The District hfagistrate was al>0 
not 1 Court of confirmation reference or revision, the only Court which 
could pass orders on 1 reference or revision being the High Court— 
Snip \ Devi Pam 46 \11 6aj (624) 22 A L J 505 25 Cr L J 

An nppcH from on order of a second class Magistrate ordinarily lies to 

the District Magistrate but if the District Magistrate has directed an 

appeal or a certain class of appeals to be heard by a 5ub><livisional Magis 
trate, the Court of tJie Sub-di>isional Magistrate, and not that of the 
District Afagisrate 1$ the Court of Appeal under this section Therefore 
where an appeal m the mam case lies to the Sub-divis onal Magistrate, 
that hfagistrate has jurisdicton lo pass an order as to the disposal of 
property under this section — In re Arunachota Thevan 46 Mad 162 

But when no appeal is preferred against the mam order In the case 
(1 e against the acquittal or conviction), but the appeal is confined entirely 
to the question of disposal of property, the appeal would he to the Court 
to which an appeal ordinarily bet t e to the District Magistrate (from 
an order of a second class Magistrate) and not to the Subdivisional MagiS 
Irate— 46 Mad 162 (165), Jogi IcrUmA t Station House OJJieer, 4a M 
^ J 534 f^ut see 42 Bom 664 (cited above) where the appeal was not 
ogainst the mam order of acquittal, but against the order as to disposal 
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of property, but still the High Court held that the Court of appeal was 
not the Sessions Judge to %hotn the appeal would ordinarily he, but the 
High Court to which the appeal would he against the mam order m the 
particular case (1 e against acquittal) 

But when an appeal has been preferred to a particular Court from 
(he main order of conviction or acquittal, ao appeal or revision against 
an ordir as to the disposal of property can be preferred to any other 
Court The jurisdiction of the other Courts as to the revision of the 
order is suspended owing to the seizin of the whole case by the Court of 
Appeal — 17 C P L R 107 But where the Appellate Court in dealing 
with an appeal has left untouched the order passed by the original Court 
under Secs 517 — 519, there eaisis no bar to atf application for revision 
of that order being made in any other Court having jurisdiction to revise 
that order- — 17 C P L R 107 

A\here a Magistrate disposing of a criminal appeal fails to pass an 
order under section 520, it will bo ojjen to his successor to do so— fn re 
ittiba Aaidii, 43 M L J 87 See sec SS 9 , 

Aotice — An order under this section should not be passed without 
gning notice to Uie opposite party— 35 Bom *53, 4 Lah 49 (51) Although 
there is no rule of law which requires that such a notice is absolutely 
necessary, still if there is some interval between the date of the mam 
order in the appeal and the order as to disposal of property, it is desirable 
that notice should be given to the opposite party before passing the second 
order — 46 Mad 

1353 “And make any turtber orders that may be }ust’:— 
Tbese word> did not occur in the old Codes and were for the first lime intro* 
Juced into the Code of 1898 Under the old Codes it was doubted whether 
the Appellate or Revisional Court could direct restitution of property when 
setting aside the order of the Lower Court But nowr the addition of the 
word, “and make any further order that may be just" in this section 
gi\e> such power to the Superior Court beyond any doubt See 46 Mad 
i6j (at p 167), 18 C \V N 959. and 19 Cr L J 995 (I’at ) Owing to 
this change in the section, the following rulings are no longer good law — 
9 W R S 7 > *4 Cal 834, 1 Bom 630, 8 Bom 575, aa Bom 434 

U IS not necessary chat an order as regards the property should 
be passed under this sdlion by the Appellate Court zimultaneously with 
(he disposal of the appeal Thus, where a conviction for theft of bulls 
was set aside by the Appellate >lagisiraie but at that time he forgot to 
pass any order as to the bulls, and some time after the disposal of the 
appeal he passed an order for restoration of the bulls to the accused, 
held that the second order was not illegal as it could be treated as part 

of the proceedings of the mam appeal (the interval being a short one) 46 

Mad 162. 

When an application is made to the Superior Court “ to make any 
further order as may be just,” such application should not always be deemed 
as an appeal and need not be presented nictun the period of limitation pr 
stribtd for filing an appeal from the order of a Magistrate Titus, a \ 
wa» comiUcd by the Magiairatc in June 1920 for dishonestly receivin 
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currency note$ to the value ol Us 400, and was ordered by the Magistrate 
to^ make over the money to the complainant On appeal, the Sessions 
Judge in July 19^1 reversed the conviction and acquitted the accused but 
passed no order as regards the amount of Rs 400 Subsequently, in 
Janifary 1922, the accused made an application to the Sessions Judge for 
the restoration of this money The Sessions Judge rejected the application 
as barred by limitation HeM, that the application for tlie return of 
Rs 400 was in no sense an application by way of an appeal against the 
order of the trying hlagistrate, but an independent application to the Ses< 
sions Judge with a view to his taking action under Sec 520 and 'passing 
any order that may be just No period of limitation is prescribed for such 
an application, and it can be made withm a reasonable time from the date 
on which an accused person Is acquitted of the crime with which he is 
charged — Kanshi Ram v Crown, 4 Lah 49 (51) 

1354 RfiVlSlOD. — When an order of the Lower Court has been set 
aside by the Sessions Court under this Section, the order of the Sessions 
Court IS not appealable, the remedy is by way of revision to the High 
Court— t8g8 A W N 40 The words 'any proceeding’ in set: 435 are 
wide enough to empower the Jligh Court to revise an order passed under 
this section — a Weir 669 

521 (i) On a conviction under the Indian Pena] Code 

Section 292, Section 293, Section soi or 
Court may ortler tha 
destruction ol ail the copies of the thing 
in respect of which the conviction was had &nd which are in the 
custody of the Court or remain in the possession or power of the 
person convicted 

W The Court may, in like manner on a conviction under 
the Indian Pena) Code, Section 272, Section 273, Section 274 
or Section 275 order the food, drink, drug or medical preparation 
in respect of uhich the conviction was had, to be destroyed 

522 (j) Whenever a person is convicted of an oflfence 

attended by criminal force or sfioio of 
Power to restore pos- force or hy crtmtnal intmidation and it 
session of irntnoveable . ^ 

property. appears to the Court that by such force 

or shov) of force or cnmmaJ inUmtiatton 
any person lias been dispossessed of any immoveable property, 
the Cc'jrt may, if jt thinks fit, ■a.hen comtcUng such person or at 
any fime wtlhni one month front the date of the conuction orde’’ 
the person dispossessed to be restored to the possession of the 
same 

(2) No such order shall prejudice any right or interest 
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to or in such immQ\cnbIe property which any person may be 
able to establish in a ci\il suit 

(3) In order under this section may be made by any 
Court of appeal, coii/imafioii,, reference or revision 

Change: — The uahciseJ words nnd subsection (3) have been added 
by si^-tion 143 of ihe Lr P C \incndment Act, Will of 1923 " This 

amendment provides for the order of rcstorition being passed within one 
month from the date of conMClion secondly, it extends the scope of the 
section to ouster from possession by show of criminal force or criminal 
intimidation and thirdly, it gives power to m Appellate Court or to the 
High Court in revision to pass such an order — Siofemenf of Objects and 
Reasons (1914) 

1355 Scope Ol section. — Sec 52^ which enables a Magistrate to 
deprive a wrong-doer of possession, is limited only to cases in which pos- 
session has been obtained by criminal force attending an offence and the 
wrong-doer has been convicted of such offence — 2 Weir 98 

An order under this section should not be made where the accused per- 
son has not been eonjteled of an offenet attended by criminal force— la C 
\\ N a69i 37 All 634 Thus, no order can be passed under this section, 
where the trespass which the accused was alleged to have tommitted was 
not a criminal trespass but merely a civil one — 22 C W N 269 If the 
conviction is set aside in appeal or revision, the order under Sec 52a result* 
utg from the conviction must also be set aside— 24 Cr L J 493 

1356 CtIQUOal force. — r© justify an order under this section, the 

Court must find that the offence of whith the accused is convicted was 
attended with criminal force as defined in Sec 350 of the I P Code, and 
therefore where a person was convicted of criminal trespass, m which no 
criminal force was used, the Magistrate could not make an order under 
this section — Cfiuraman v ffonifof 25 All 341 CAunni v Baldeo, at A 
L J 593, Ishan V Deno Nath 27 Cal 174, 3 L B R ao , , Balram v 

Chamru, 2 P L T lao , 1919 PR 16, 1906 P R, la , 83 W R 54, 24 

O C 332, (1922) M W N 356 If the accused armed with slicks and 
lathis rushed at the tomplainant and used threats, whereupon the com- 
plainant was obliged to run away from his field, held that there was cn 
minal force as defined in secs 349 and 350 I P C although actual physical 
force was not used, and an order under this section was justified — Emp 
V Ijhtj Ilussatn 45 All 25 (26) 

Hut the words attended by criininil,dorcc do not mean an offence 
of which criminal force it an ingredieni. to hold such view is to pul a 
narrow construction on the general words— 26 Mad 49, 31 Cal 691. 

Conira— 25 Cal 434 . 23 W R 54, 12 L W 227 and 4 P L. W. 329 where 

the words were interpreted to mean an offence m which criminal force 
formed an ingredient 

The word force’ means force to a person as defined in section 349 
I p C and not force to properly Thus where the accused dispossess 
the complainant of hi» garden by breaking open the padlock of the g 
but used no force or violence to any person, »t was held that the cas 
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not fall under this section — 18 C W N ri^6 IVhere the accused com 
mitted noting -and used violence to the complainant’s fencing but not to 
any person, it was held that this section did not apply-~i 8 C W. N 1150 
Tills section docs not apply to a case of criminal trespass and dispossession 
of the complainant unless it is found llint the trespass was attended with 
use of criminal force on the person of the compianiaiil — 2 i’ L T ijo 
Where trespass was committed in the nbscnce of the complainant, an order 
for rtstoralion cannot be passed— l/uwgi v Snip , 26 P L R $00 

1357 Show of force. — \n onltr may now be passed under this 

seciion even if tht offince is ntlendcd with mere show of force On this 
l>oint there was a conflict of opinion prior to ilie present amendment In 
some cases it vvas held that there must be actual triminal force and not 
t'lire slioj. of criminal forct Thus, it was held that the offence of being 
members of an unlawful assembly was one m the composition of which the 
use of criminal force did not enur, though the show of vnmmal force might 
exist, ind therefore jn order under this section tould not be passed on 
conviction for being members of an unlawAil assembly — 3$ Cal 434 » 5 ^ 
W N 350, ay Cal 17$, aj Bom 454, 4 P L W 329, Mahesh v Etnp . 
ao Cr I J ayo (Pat) But these cases were dissented from m ii C W 

N 46? 1918 U B R yrd Qr in and ao Cr L J J15 (Bor), where 

It was held that in order ns to |)Os>ession of properly could be passed by 
a Magistrate even where a person was disjKissessed by mere show of m* 
minal force Ihe Legislature has now given effect to the ruling in the latter 
set of cases by inserting the words show of force or criminal intiintda 
lion in this section, and the former set ol cases must be deemed as over 
ruW \ii I tlius n has been b<Id under Ihe amende] Code that where the 
accused sutceeded in taf ing possession of (lie ceimpl iinants house by means 
0/ cnniin il trespass llircahinitg to use forec to Ihe complainant and his 
men, the accused s act clearly cimi within this section and an order for 
restoration of the house to the vomplainnnt was just and proper — Rameslat 
\ K h 4 P It 438 27 Cr L J IJ7 \ J K 1925 Pat f>S) 

1358 dispossession . — lo justify an order under this section it mu»l 

be shown that 1 party has bun dispossessed by criminal forec there 

IS no evidence of such dispossession, an order under this section cannot 
6e sustained — 2 Weir C74, 1917 f’ W R 38 There should be an express 
linding that the person m whose favour Ihe order was made had been dis* 
possessed by the use of criminal force — W K 54 Where the orcused 
was convicted of noting and on order was passed under this section to the 
effect that one of the witnesses be put in possession of certain land unt‘1 
ousted bj a Court of competent jurisdiction, held that as there was no 
evidence that the witness had been dispossessed by criminal force, the order 
of ihe Magistrate was bad— 2 Weir 674 If the Magistrate purported to 
act under sec 145, he should have instituted separate proceedings 

Where it is lound that neither parly is tn actual possession, an order 
under this section cinnot be made— a Weir C75 

Order af/etini}, possession of ihtrd person — The object of Ihe provi- 
iioiii of this sttiion IS Cu in-ible the criminal Court, by a summary order, 
to restore the stau. of things whicfi existed at the time of the di'posscssion 



SEC 522.1 thL com: or criminu procedure. 


1227 


ty the con\ icled person or persons It tnnnot go behind the state of affairs 
existing at the time of forcible dispossession leading to the Criminal pro- 
secution ^\'he^e on auction purchaser of a mortgaged property was put in 
possession of the property h> ejecting the tenant, and the audtion pur- 
diaser stas forcibly dispos«es<ed b> the accused, it was held that upon the 
ConMCtion of the sceus»d the auction purchaser was entitled to be restored 
to actual po<>'''«ion which he held of the house at the time of his dis- 
pos«c«'ion that th" tenant had no ri^t to anj possession and that he should 
seek his r medv in the Civil Court — 3 C W N 374 

\n order under this section can only be binding between the parties 
to the order and tin hast no finality in favour of one who was not a 
party lo the order and does not claim under a party — /Idirtarayano v. 
iuromnifl 48 L J 372 

1359 Order when can be made: — An order under this section, 
although It can be made only on the conviction of an offence is an inde- 
pendent order and need not be made simultaneously with the conviction — 
23 Bom 494 It IS not essential in law that an order restoring possession 
should find a place in the actual judgment But it must be immediate, 
that is, directly arising out of the judgment of the Court convicting m the 
case, and without any fresh matcriaU having m the meantime been pro- 
duced— 14 Cr L J 172 (Cal), sec also 16 A L J 469 It is proper if it 
IS made within a reotonafele tim*. from the date of conviction— U B R, 
(1918) 3rd Qr 111 20 Cr L J 115 (Bur) It is not necessary for the 
Magistrate to pass ait order under this section simultaneously with the convic- 
tion and there iv no ill galiiy if he passes the order at any time after the con- 
viction if thr cause of delay in a| j lying for the order is fully explained to 
his satisfaction and thv Vomplaio int moves the Court promptly after the 
cause of delay has ceased— C/ii»fa» 1 W'lfiomniod v Karan Stngh, 1914 
P R 15 In this case there was 20 months delay owing to the filing of 
a civil suit by the accused, and the Court excused the delay, since the 
complainant applied for restoration immediately after the civil suit had 
terminated in his favour ft should be noted that the present section as now 
amended gives onl) o’K >non1h s tnnr 

In 4 C \\ N 308 however, it has been held that an order under 
ihis settion must bt niado stmvUaneausly with the ordor of conviction of the 
accused, and cannot be made subsequently But this ruling is no longer 
good law in view of the words or at any time within one month " newly 
added in this section We do not think that an order of restoration 
need be made simultaneously with the conviction, but we think that any 
application for such an order should be made promptly, and that orje 
month IS sulTicieni tinn. to allow for tins purpose — Report of the SeUct 
Committee of 1916 

1360 notice to patty. — Since an order under this section is to be 
immediate, that, is directly arising out of the judgment of the Court con- 
victing the accused, and without any fresh materials having in the mean- 
iimc been produced, it is not necessary that any no ice should go to tl 
iccusei bi-fore the order ■» passed— 14 Cr L J 172 (Cal) But 
Magistrate should give the party an oniortuniiy to show cause as a 


1228 


THE CODE OF cnlMtNAl' PllOCEDtJRi: [cH, Mllf, 


of due exercise of judicial dJscretion—j L B R 20 Where an order 
under this section was made in respect of a house on a conviction of not 
jng and hurt, and the Sessions Judge on appeal set aside the conviction but 
directed the order under sec 52* to be in abeyance perdnij a reference 
to the High Court, nnd subsequcrtly In the absence of the romplaman: 
declared the order to be void, it was held that the Sessio’s Judges order 
should not have been made bclund the bick of the party dffected by it — 
2i C W N 862 

Subsection ( 2 ) — ijimtatioK far el if fuU — See Art -47 of the /rdnn 
Limitation y\ct, which provides a period of three years from the date of the 
order 

1361 Subsection (3) — Tins subsection has been newly added 
Prior lo this amendment it was held that an Appellate Court had tio power 
to pass an order under ibis section where the convicting Magistrate had not 
passed any order hereunder — Ultagabat v Sadiq Ostagar, 39 Cal 1050, 
Mahammad Dm \ Crouii 1919 PR 14, A.iz Ahmad v Sudha, 45 AH 
553 (554) These rulings are no longer correct Under the present amend 
ment the High Court acting m reference or revision has powfr to pass the 
order even though no such order might have been made by the trial or 
appellate Court— Loc/irnan v Kmp 21 A L J 871 

An order under this section may be passed by the Court of appeal or 
revision at any uiu4 hoifsee.er lang after the conviction by the Magistrate, 
and not necessarily within one month from the due of conviction— 
/?aniethtvaf v A L 4 Pat 438 AIR 1925 Pat 6S9 

1362 Appeal or Revision.— Since an Appellate Court con pass an 
incidental or consequential order under section 423 (d) in order under ihi* 
section (which Is m the nature of an jntidental or consequential order) 
IS also subject to appeal and 1$ simihrly subject to the revisional powers 
of ihe High Court under sec 439—29 Cal 724 The ruling m *5 

G30 IS not correct in view of section 4x5 (d) An Appellate Court may set 
aside an Order under this section, while affirming the conviction— 19 C 
W N 990 The High Court has lull power to interfere with an order 
passed by a Magisirate under this section, allhouj,h ibis section is not 
mentioned in sec 520 — 36 Cal 44 

523 (i) The seiztrc by any police officer of property 

taken under Section 51 alleged or 
*’’o! ’’“,4 to liave bem stolen, or 

perty taken under sec- found under circumstances wtnen 
tjon St or stolen create suspicion of the comtiussion of 

any offence, shill be forthwith reported to a Maffistrate, who 
shall make such order as fie thinks fft respecting^ the disposal 
of s-ach property or the delivery of such property to the person 
entitled to the possession thereof, or, if such person cannot be 
ascertained, respecting th© custody .uid production of such 
property. 
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(2) If the per<;on <!o entitled is known, the Magistrate 
miy order the property to be delivered 
Precedure where to him on such conditions (if any) as 
k.™ the th.nhs f!, It such 

person IS unknown, the Magistrate 
max detain it and shall, in such case, issue a proclamation 
specif) mg the articles of which such property consists, and 
requiring an) person who may Iiavc a claim thereto, to appear 
before him and establish the claim within six months from the 
date of such proclamation 

Section 517 and 523 —Section s»" applies only when an inquiry or 
trial in a Criminal Court i;. concluded But Sec JJ) applies even though 
there has been no inquiry or tnal o® m a case where a complaint has been 
dismissed under sec *03—34 M L J t 

1363 Scope Ol section:— Th'* section does not apply where the 
properly was not taken possession of hy the Police under sec 51 or S4 
te where it was not scired by the police under the suspicion of its being 
stolen property nor had the petitioner commuted any offence in respect 
to th» properly This section doe* not apply where the police obtained 
possession of ihe property 10 quest 00 10 the course of an investigation 
inio an offence whch »•. in no way rel tel to the property— CJumi Lai v 
Ishar Das 4 I ah 38 (43 43) This section applies only to property seized 
by ihe Police 0/ iheir own. mol on m the eveitise of Ihe powers conferred 
on them ie under secs 51 54 165 'u' • i66 Such property should be 
disposed of by the Magistrate under this section But property seized 
by the Police under a search wanont i»sued by the Magistrate during the 
course of an inquiry or trial tom's under sec 517 and not under this sec 
tion — 17 Dorn 748 So a!»o this sect on does not apply where the pro* 
perty IS seized by Ihe Pol ce on the complaint of certain persoris claiming 
as owners thereof — 29 Slad 375 (377) Contra — *6 Bom SS*> where it has 
been held that ihe words * seized by the Police ’ apply equally whether the 
seizure was under a warrant of the Magistrate or without such warrant, 
and the Magistrate has power under this section to dispose of the property 
seized under a search warrant 

Properly —Standing crops do twit come under the provisions of this 
section— *3 Bom 494 

1364 Order under this section ‘—Under this section the Magis- 
trate may make such order as he thinks Rt ’ The discietiem given by 
these word* should be properly exercised If there is no evidence as to the 
ownership of the property, it should be delivered to the person from whose 
possession it was tal en — 5 Bom L R »S. *7 Bom L R 79, 4 L.B R 
14, 8 S L R 141 A Magstrate is also competent to order the 
seized by the Police to be made over 10 the complainant if the Ma^ ' 
finds on the nnterials before him that the complainant is entitled to 
property — 1* Bom L R »3* Bui if *b« property Is alleged or 
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to have been stolen or found under rircumseances uhich create suspfcion 
of the commission of any offence, the Magistrate can pass order that the 
property should be at the disposal of the Goternment even though the com 
plamant may be entitled thereto — 3^ M I J i So also, if neither party 
succeeds in establishing his title to possession, the property would be at the 
disposal of the Government — /6id 

Conditional order regarding property — ^The Magistrate cannot demand 
security (either under this section or under sec 517), from the person in 
whose possession the articles ire, for their production if required— 7 C 
\V N 522 (see the case cited under sec 517) But if before the inquiry 
or trial, it becomes necessary to pass an immediate order to save the 
property from possible loss or decay, ihc ^^«glStf^lfe can order the property 
to be delivered to one of ihe parties on certain terms — s C W N 415 

1365 Inquiry— If has been pointed out in a Boitibsy case that the 
provisions of this section are wider than those of the corresponding section 
of the Code of 1872, and the Magistrate, instead of delivering the property 
to the person from whom it wns tnken, may now hold in inquiry and then 
deliver it to the person legally entitled — 8 Bom 338 In another case it 
has been held that the Magistrate is bound to make a proper inquiry 
before making in order concerning the right of possession of property under 
this section— fit re Rataiilal 17 Bom 748 See ilso *6 Bom 552 But 
the Madras High Court rightly holds that from a study of the section it 
ippears that there is no obligation on the Magistrate to hold an inquiry for 
the purpose of determining is lo which of ihe coniending parties is entitled 
to the property ‘It docs not appear that it is luthonsed to usurp the 
functions of a Civil Court ind convert the iriil of in accused person into 
an inquiry in regard to property — 2<) Mad 375 (878) In another Bombay 
case ilso It IS laid down that the Magiiiraie need not lold in inquiry but 
may proceed on such evidence as is nviilable anti pass an order under this 
section He cm bi<e his order on 1 nirre statement made by the accuse i 
to the Police that the property wis stolen by him from the adjudged owner 
— -0 E V TrtbhoJan g Bom 131 The Migislnte is not bound to tnaUe 
a judicial inquiry by eximinatfon of witnesses on oath before making an 
order under this section All that the law requires is that he should have 
materials before him lo satisfy himself as to who Is entitled to possession— 

12 Bur L T 365, 4 Lah 38 (43) An order under this section can be 
passed on polrt.e reports ind papers alone without any independent inquiry 
on oath with regard to the question of ownership— C/i»nt Lai v Ishar Das, 

4 I-nh 38 (42) If (here is no question Ihit Ihe property was taken out ol 
the complainant’s possession, the Magiatntc can return the property to the 
complainant without making my inquiry— Ratmlal 365 

\Mien the Magistrate has i»sued -i proclamation under sub-section (2), 
he IS not bound to mike nny inquiry till after the eipiry of the six months 
from the date of ihe proclamiiion— 22 Cal 761 

0 ueition of title — Tlie M-igisimte deciding a case under this section 
should not decide my question of title but must be confined only to the 
question of possession— v Mashaksha, 12 Bom I R aj* 
order under this section does not conclude the right of any person The 
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real otvner imv proc^rd m the Civil Court 'if^ainst the holder of the articles 
for damages— 9 Dom 131 5 P I J 321 

13 S 6 Proclamation* — When the person legally entitled to the pro 
perty is known, the MvgistrMe need not nnke a proclamation nor wait for 
SIX month* l>efort dHiviring the property to him He may deliver the 
property to the person tiuttled whether he his issued a proclamation or 
not If he has issued a procHmation that fact will not invalidate an 
order for immediate delivery of the property to such a known person— 

3 I n R 197 

1367 Revision — On v proper ca«e being nnde out the High Court 
in revision has jurisdiction lu examine in orler pissed under this section 
— Chutii L^l V Ishar Dot 4 I xh (S (42) The High Court has power 
in revision ntt only to set xaid « Mxgistr te s order for the disposal of 
property passed under ihis section but also to order restitution of the 
property to the p«*rstn entitled thereto — i' Bur L T 165 

Review* — Orders under this section cannot be reviewed When once 
a Magistrate has passed an order restoring possession of the property he 
tannot reconsider it md pass another order subsequently — 4 Bom L R 12 

524 H no person within such period establishes his 
claim to Mch property, anti if the 
Procedure where no person in whose possession such pro 
ptrty w is found is un ible to show 
that It wns illy acquired by him 
such proportt shill be at the disposal of Government nnd may 
be sold under the orders of the Presidciw Magistrate, District 
Mnjjistratc nr Suhdivision'il Mipislrite or 9 Mipistrate of the 
first class empowcrtil In the I oc il riotcrnment in this behalf 
( 2 ) In the CISC of every order passed tinder this section 
an appeal shall lie to the Court to which appeals against sen 
tences of the Court passing such order would lie 

1367 A Unable la jhtnu lhat him — When the pro 

clamation 1 a» been issued under Sec $*3 tnd the six months have expired, 
Chen ihe provisions of Sec 524 come m, and the person in whose posses 
s on the property was found cxn come up and prove his title to the property 
—22 Cal 761 11 he IX unable to show that the property is his own, it 

may be forfeited to Government Rut the words unable to show that it 
was legtlly acquired by him do not reverse the presumption laid down in 
Sec 110 of the Fvidentrc ^cl ic it should be presumed lhat the accused 
IS the owner of the properly in the xbscnct of xny proof to the coninry 
Where the police seired certxin property from the accused xnd no claimant 
came forward to claim the same though a proclamation was issued, md 
several items of the property btire the name of the accused, but the Magis 
Irate said that the evidence produced by Ihe accused w as suspicious, thou 
no evidence was elicited to show clearly that the accused s claim was f' 
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It was held that under the circumstances the proper and safest course is to 
follow the presumption laid down in Sec no of the Evidence Act — 8 S L 
R WTiere no offence is found to have been committed the property 

should be returned to the accused and not be confiscated to the Government 
— 17 Bom L R 79 

1368 Appeal — ^The appeal alkmed by subsection (2) is an appeal 
in the full sense of Chapter XXXI and the provisions of that chapter 
must be fully complied with Where an appeal to the Court of Session 
from an order of the District Magistrate was treated as a sort of m s 
cellaneous application and decided es parte without a notice to the other 
party, and none of the procedure of Chapter XXXI was followed, the order 
of the Sessions Judge was set aside — 1881 AWN iS® 

Civil suit — As this section allows an appeal from an order under the 
section It is doubtful whether the law contemplates a remedy by suit— 19 
Bom 668 

525 If the person entitled to the possession of such pro 
petty js unknown or absent and the 
*?v**^* perish* property is ^abject to speedy and 
natural decay, or tf the Magistrate to 
whom its Seizure is reported is of opinion that its sale would 
be for the benefit of the owner or tluit the zahie of such pro 
perty is hss than ten rupees the Magistrate may at any time 
direct it to be sold and the provisions of Sections ^23 and 524 
shall, as nearly as may be practicable, apply to the nett pro* 
ceeds of such sale 

The Italicised words Inve hern ailed by section 144 of the Cr E C 
Amcnlment Act Will of 1923 


CHAPTER XLIV 

Of the Transfer or Criminal Cases 
H. gh 526 (0 Whoever .t is made to^ 

fer case or Itself try It appear to the High Court— 

(o) that a fair and impartial inquiry or trial cannot be 
had in any Criminal Court subordinate thereto, or 
(h) that some question of law of 'jnusinl difficulty is 
likely to arise, or 

(c) that a view of the place in or near which any offence 
has been committed, may be required for the satis* 
factory mquirj into or trial of the same, or 
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(d) that an order under this section uill tend to the 
general convenience of the parties or witnesses, or 

(c) that such an order is expedient for the ends of 
justice, or is required by any provision of this 
Code , 

It ma\ order — 

(I) that any olTence be inquired into or tried by any 

Court not empowered under sections 177 to 184 
(both inclusive) but m other respects competent to 
inquire into or try such offence 

(II) that any partic^alar * * * case or appeal or class 
of * * * cases or appeals be transferred from a Cn 
minal Court subordinate to its authority to any 
other such Criminal Court of equal or superior 
jurisdiction 

(ill) that any particular * * * case or appeal be trans 
ferred to and tried before itself or 

(ii) that an accused person be committed for trial to 
Itself or to a Court of Session 

(2) \\hen the High Court withdraws for trial before 
itself any case from any Court other than the Court of a I’re 
sidency Magistrate it shall except as provided in Section 267 
observe in such trial «he same procedure which that Court 
would have observed if the case had not been so withdrawn 

(3) The High Court mty act either on the report of the 
lower Court or on the application of a party interested or on 
its own initiative 

(4) Every npplication for the exercise of the power con 
ferred by this section shall be made by motion which shall, 
except when the applicant is the Advocate General be support 
ed by aflidavit or allirmation 

(5) When an accused person makes an application under 
this section, the High Court may direct liim to execute a bond, 
with or without sureties, conditioned that he will, if so ordered, 
pay any amount uhich the High Court has poser under this 
section to asard by say of costs to the person opposing the 
application 

Cr 7S 
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(6) Every accused person making- any such application 
shall give to the Public Prosecutor 
Notice to Public Pro- notice in writing of the application, 
tmto thM°LctioS‘’’'“*‘°" together with a copy of the grounds on 
which It IS made, and no order shall 


be made on the merits of the application unless at least 
twenty four hours have elapsed between the giving of such 


notice and the hearing of the application 


(6A) Where any apphcalton for the exercise of the pojier 
conferred by this section ts dismissed, the High Court may, if 
it IS of opinion that the application was frivolous or vexatious, 
order the Applicant to pay by way of costs to any person who 
has opposed the application any expenses reasonably incurred 
by such per 50 n m consequence of the application 

{7) Nothing m this section shall be deemed to affect any 
order made under Section 197 


(8) If, in any criminal case 
or appeal, be 
on^-SSf^n* fore the com 
under this sec- mencement of 
***” the hearing, the 

Public Prosecutor, the com- 
pliinant or the accused notifies, 
to the Court before which the 
wase or appeal is pending, his 
intention to make an nppli- 
^tion under this section in 
respect of the case, the Court 
shall exercise the po^\crs of 
ostponement or adjournment 
given by Section 344 in such a 
manner as will afford a reason- 
able time for the application 
being made and an order being 
obtained thereon, before the 
accused is called on for his 
defence, or, in the case of nn 
appeal, before the hearing of 
the Rppeal 


(8) If in the course of any 
inquiry or trial 
Adjournment jj,e 

on appl cation i 

Under thii aec commence ment 
of the hearing 
of any appeal, the Public 
Prosecutor, the complainant or 
the accused notifies to the 
Court before which the case or 
appeal is pending his intention 
to make an application ‘under 
this section in respect of such 
case or appeal, the Court shall 
adjourn the case or postpone 
the appeal for such a period 
as will afford a reasonable time 
for the application to be made 
and an order to be obtained 
thereon. 
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(9) Not’j.itJistandinf' anything hereinbefore contained, a 
Judge presiding in a Court of Session shall not be required to 
adjourn a trial under sub-secUon (5) if he is of opinion that the 
person nofi/)ing' his intention of making an application under 
this section has had a reasonable opportunity of making such an 
application and has failed v.ithout sufficient cause to take 
adtantage of it 

Change This section has been amended by sec 145 of the Cr P 
C Amendment Act, XVIIl ol 1923 In clauses (11) and (tii) the v.onl 
‘criminal’ has been omitted, in subsection (5) the words "any amount 
application” have been substituted for the words "the costs of 
the prosecutor”, subsections (6^) and (9) base been newly added, and 
sub section (8) has been materially altered as shown in parallel columns 
The reasons are stated below in Iheir proper places 

Secs 526 and 269 —Set 269 m no way limits the powers of transfer 
conferred on the High Court by this Section The High Court has power 
to transfer a case from a jury district to a non jury district— 10 SLR 
154 (cited under sec 269) 

1369 Conditions precedent *-*Before an application IS made to the 
High Court for transfer, the Dtslritl Uagisirale must be moved first The 
High Court will not ordinarily entertain nn application for transfer when 
the applicant can under the law move the District Magistrate for the same 
relief but has not done so The High Court will interfere only m the last 
resort— Roil Chandra v Sundar 26 Cr L J 960 (All ) 6 Bom L R 

480 , 34 Cr L J 466 (Lah) The case to be transferred must be a case 

pending before a comptUnt Court The High Court cannot under this 
section transfer a case which is not properly before a Subordinate Court of 
competent jurisdiction to receive and try it — 10 Bom 274 9 All igi 

9 hlad 3 S® tn rt Sifclm 17 L W 69 6 Cal 30 7 Bom L R 104 3 

Bom L R >21 If the complaint has been made to a Magistrate who is 

not competent to take cognisance of the case he shall return the complaint 
for presentation to the proper Court with an endorsement to that effect 
(see Sec 201) The applicat on for transfer must be made before the 
disposal of the case A case cannot be transferred after acquittal This 
Section contemplates interference by the High Court by way of transfer, 
when a person is aggrieved or injured any order of the Magistrate before 

the disposal of the case It is not intended to give power to interfere in 
order to set aside an acquittal or discharge — 2 Cal 290, 1 Bom L R 782 

1310 Cases which can be ttansleiied.— in diuses (i) and (n) of 
(he old section, the Legislature used the words rriminal case and so the 
word cfiminaf led to a divergence of views in several cases Thus, as 
■ regards cases under Chapter VIII, it was held m aS Cal 709, 41 Cal 719, 
32 All 64*, 13 A L J 362, 1913 P R 1 and 1 S L R 98 that such 
cases were criminal cases and were therefore covered by this section, but 
in 1914 P R 5 1916 P L R y 8 It was held that those cases not 

being ffimmol eases could not be transferred from one Court to anolberv 
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So also, as rcg-^rOs ci«es u/nJcr CJupicr XII, in 2 C JL J 6:^, sB Mad 
188 34 All 533 and HOC 6l, it was held that proceedings under sec 
lion 145, being criwinol proceedings could be transferred from one Court 
to another, whereas the contnr7 view was taken in 25 Bom 179 and 8 
S L K ais The Legislature hts now ujseiy orvitteil the word 'criminal ' 
so that alt cases inquired into and tried in any criminal Court tan noW 
be transferred under this section “The word ertmiial has been omitted 
to make it clear that the powers of a High Court to transfer criminal cases 
extend to the transfer of niiscelfineous proceedings under the Code ' — 
Stofenient 0/ Obieets and I?eaio»« (1914) Proceedings under Stc 14 of the 
Legal Practitioners Act nre neither civil nor criminal, but as they are held 
la criminal Courts they can be transferred front one Court to another 
under this section Tfie contrary view heW in 1SS8 PR 41/3 no longer 
corrett 

This section applies to proceedings pending in Courts siibordinale to 
the High Court Panghajet Courts established under the V P Act VI 
of igjo are not subordinate lo the High Court, and the power under this 
section cannot be exercised to transfer a proceeding pend ng in one Pan 
chayet Court to another— Afarain v Sarju, 46 All 167 (16S, 169) In 
this ease. Kanhaiya t al J is of opinion that the High Court cannot 
transfer a case from one village Panchayet 10 onoiher under the provisions 
of this sertion but it can do so under sec of the Letters Patent— Ibid 
(P « 7 o) 

Future rates eaunat be transferred — -Tlie High Court can trentfer 
netuni cases onlj t « cases actually pending before a Court it cannot 
direct that fa»es that may be Riel iit future should, when filed, not be 
heard by the authority to which they are presented but should be trans 
ferred to some other Court— Ratanlal 973 

Inquiry —An inquiry under the 'lAorkmen s Breach of Contract Act Is 
nn Inquiry contemplateu by this «ec(ion and can be transferred from one 
Court to another — Ttansi v Lakskmi 45 All 700 ^701) 

1371 Clause (a) —Seasonable apprehension ol not having a 
lair trlalj— The basis of all applications for transfer of criminal caws 
most be that the accused most have a reasonable apprehension that he 
Will not receive a fair trial — J P L J 399 When there are circom 
stances existing to create a reasonable apprehension in the mind of the 
accused that he will not receive a fair nod unprejudiced trial, a transfer 
should be directed, though there is really n© bias in the mind of the Court 
from which the transfer is sought and though the circumstances may be 
Capable of explanation— 2 tVeir 678 a8 Cal *97 . 33 Cal 495 . RaU Churn 
V Emp 33 Cal ii8j 18 Cal 947 19 AH 64, 25 Bom 179, 3 Lah 443 
*3 C P L R 19J 1 P L T gjs a r L T 297, BenoJe Dehart v 
Emp s P L T 63 35 Cr L J 590. ao Cr L J 566 (Pat), aj Cr 
L J 633 (Lah ) Confidence In she administration of justice Is an essentnl 
element of good Government, and a reasonable npprehenslon of failure of 
justlee In the mind of ihe accused person should therefore be token Into 
serious coni teratlon on an application foe transfer— Xaii Chum v Emp , 
33 Cal ii8j 10 C \V N f93J ^ardari ImJ v Emp, 3 Lah, 443 
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Wlien fi transfer is asUcd for, it is not sufficient merely to allege that 
the applicant siould not get an impartial trial, but he must place before 
the Court the facts livhich give rise to this belief m his mind— mar Stngh 
V SfldJiu 5iNgh 6 Lah 396 7 Lah L J 241 26 Cr L J 853 

UTien sufficient grounds are made out for a transfer, the High Court 
IS bound to act under this Section It is precluded from considering the 
possible cITwt which the trnnsfer may hive on the reputation or authority 
of the Magistrate concerned — 10 C W N 441 One of the most important 
duties of the High Court 1$ to crente and maintain confidence in the ad 
ministration of justice, and this can be done by giving to every citUen 
an assurance that so fnr as practicable he \ ill never be forted to undergo 
1 trial by a Judge or 'fagistrate when he has reasonable apprehension that 
1 fair and impartial trial cannot be obtained from that Judge or Magis 

(fate I S L R 8 In transferring a case from one Magistrate to another, 

the High Court ought not to be guided by the impressions produced in its 
own mmd as to the impartiality of the Magistrate but must look to the 
effect likely to be produced in the minds of the parties and their witnesses 
by the selection of a Magistrate whose personal antecedents or cirtumstances 
have however unavoidably connected him wuh either one party or the 
other— 25 Bom 179 

It IS the duty of the Magistrate not only to conduct the case im. 
partinlly, but also to conduct himself m such a manner that the parties 
may have absolute tonfidence in him that only full justice will be dealt 
out to them If the Magistrate though not actually biased, still tonduets 
himself in such a manner and utters such words as to impair the con» 
fdence of any of the parties then there is good ground for the transfer 
of the case from his file to that of some other Magistrate — 25 Cal 727, 28 
Cal 709 Md Akbar v Enip 47 All 288 23 A L J 133 Magistrates 
should not fail to remember that it 1$ their duty no less to preserve an 
outward appearance of impartiality thin to maintain the internal freedom 
from bias which is intumbem on all judicial officers and that if they 
illow their cvecutivi. ztal to ippenr to outrun their judicial discretion their 
nciion IS certain to induce the parly to mike nn application to the High 
Court for transfer — 1 S L R 8 

^\hat is a rcasomble apprehension should be decided according to the 
inVidents of the case and m reference to the special circumstances It is 
difficult to lay dovsn any h-vrd and fast rule under which a transfer should 
be made for the circumstances in one case might differ from those of the 
Other— 33 Cal 1183 5 P L T 63 36 Cal 904 i P L T 494 It is 
not sufficient if the tccuscd merely alleges thnt a fair and impartial 
trial cannot be had He should ilso place before the Court the facts and 
circumstances from which he is led to entertain such belief and if these 
will reasonably give rise to that belief, t tnnsfer will be made — 10 O C 
165, 1917 P W R «3 It IS not every k nd of aj prehension that will 

ctititl'' an accused person to get a transfer of the case, the apprehension 

of the accused must be shown to be rwouablr — 1 P L T 494 Puhn v 
drutoili 39 C L J 330 The High Court will not order a transfer merely 

in deference to the susceptibilities of the accused when there 1$ no reasonable 

/ 
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ground for the apprehension — lo C W N 441 What is a reasonaiU appre- 
hension must of course depend on the degree of intelligence of the accused — 
Ahmad Dtn v Emp , Cr L J ^8, Sardart v Emp , 3 Lah 443 ff* 
determining whether an applicolion is reasonable, it is the duty of the High 
Court to place itself in the position of the accused and to consider the facts 
and cirtumstances attending his position Abstract reasonableness ought not 
to be the standard— 33 Cal *>83, 15 Cal 455. 8 C W N 77 « 29 
211, Puhn V Asutoih, 39 C L J 330 In a Sind case it is laid down 
that the apprehension to be established must be an apprehension reasonable 
in the opinion of die Court, and not such apprehension as would appear 
reasonable in the mind of the accrued The Court itself should be satisfied 
on that point, and the real test is not what the accused may reasonably have 
been led to think about it — lo SLR 1S3 But this would b*e putting 
a 'NTong tonsXTVi««wi nix the setuoti See aj Bosst 17^ ctted alyjve. For, 
It has been rightly observed that ihe law of transfer of cases is based not 
so much upon the motives nhich might be supposed to bias the /udg« os 
upon the susceptibilities of the litigant parties One important object ot 
all events is to clear away everything which might engender^suspiCion and 
distrust of the tribunal and so lo promote the feeling of confidence in the 
Qdministration of justice which Is so essential to social order and security 
—a P L T 198, following Serieant v Vo^e, 2 Q B D 558 {567) » 
Anant v Emp, 7 N L / 135, Mochal v Malru lo N L R 15 >5 
Cr L. J 196 

1372 Instances ol reasonable apprehension —When 
District Magistrate and (he Sessions Judge expressed an opinion that on 
impartial jury could not bo obtained if the caee was tried m the district, 
It was held that the expression of such belief was sufficient to shake the 
confidence ol the public and of the pirties in the fairness and imptniaiity 
of the jury, and 10 create in their mmds o reasonable apprehension that 
a fair and impartial trial could not be had if the case was tried there, 
and therefore an order for transfer was cspedient for the ends of justice 
under this section — 25 Cal 727 WTien in a case of petty theft, die 
Magistrate issued non bailable warrants against the accused in the first 
instance, and exacted very heavy bail from them, there was a sufficient 
ground for ipprchension that a fair trial could not be had from him, 
therefore a transfer should be directed — 8 C W N 589 Where in a sum 
mons case the Magistrate had issued a warrant without any apparent reason, 
and there was reason to believe that in other proceedings connected 
With Che case the ,^(agls(rate had formed an opinion unfavourable to the 
accused, there ought to be a transfer of the case — iS Cal 247 The Issue 
of a warrant for the arrest of a complainant who has not appeared is not 
jusiifiabte, ami this action on Ihe part of the Magistrate Is a sufficient 
ground for transfer of ihc case from Ills hie— Pusaf AhmaJ v Abdulla 26 
P L R 701 7 Lah L. J 571 Where it appeared that during the course 

of on inquiry preliminary <0 commiunent some entries in the order sheet 
were not made by the Magistrate daily os required by the rules of the 
High Court, and certain orders were not recorded either on the particular 
day or possibly even on the following day, and In one instance the Mag'*- 
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irate did not record the order with reference to the order of prcceedvngs 
before him, and it further appeared that the Magistrate, even after the 
receipt of the order of the High Court slaying all further proceedings in 
the case, proceeded to record the evidence of a medical officer, held that 
the Magistrate had acted with impropriety and the Case should be trans- 
ferred to another Magistrate — 2 C \V N 639 Where a Magistrate 
acquitted the accused on a consideration of the complainant’s statement 
alone, and without examining his witnesses, it showed that the Magistrate 
had formed a decided opinion before hearing the evidence for the prose- 
cution , the High Court set aside the order of acquittal and directed the 
transfer of the case to another Magistrate— 20 Mad 388 Where the 
Magistrate makes inordinate delay in evammuig the complainant, or dis- 
regards the preliminaries prescribed by this Code for dealing with com- 
plaints, or awaits the consideration of the evidence in another case With 
which the accused has no concern, m order to decide whether any action 
should. b» taken upon the complaint, these may give rise to a reasonahU 
apprehension that a fair trial cannot be had, and the case should be trans 
ferred — i P L T 494 Where the (omplainant made a verbal statement 
in chambers before the District Magistrate who at once arrested the accused 
before making any inquiry, and there was a likelihood of the Magistrates 
of the district figuring ns witnesses in the case, held that the case should 
be transferred to a diHerent district altogether — j P L T 523 Where 
after the application of the accused for adjournment of the case to enable 
them to move the High Court for transfer, the Magistrate raised the amount 
of bail of some of the accused from R$ too to Rs 330, and cancelled 
th“ bailbonila of others, it was held that the aciton of the Magistnte might 
be absolutely bond fide but it was sufficient to creat a reasonable apprslien- 
sion in the minds of the accused that they would not have a fair trial before 
him — I P L T 653 Where the Magistrate exhibits haste in recording 
the statement of an accused person before all the evidence for the prose- 
cution IS concluded, this fact may create an apprehension in the mmd of 
the iccused (hat he w lU not get a fair trial and entitles him to a transfer 

of the Case— 18 A L J 1145 Where in a proceeding under sec 107, the 

persons against whom the proceeding was taken were appointed special 
•constables, it might raise a reasonable apprehension thnt they would not 

have a fair and impartial Inal, and a transfer ought to be allowed 11 

C W N 121, 10 C W N 82 Where it was alleged by the accused that 

the District Magistrate had cancelled his license for arms and refused 

to see him when he called to pay his respects, it was held that these 
incidents were likely to lead the accused to believe that the District Magis- 
trate was displeased with him and there was a reasonable appceheacwiw <ai 
his not having a fair trial from the Magistrate — 35 All 5 WTiere the 
trying Magistrate stopped tlie cross-examination of the complainant in a 
case because in his view the complamant had been fully cross-examined for 
one hour, it was held that the act of the Magistrate w.is indiscreet and might 
reasonably lead the accused to believe that they would not get a fair trial 
at his hands, and the case should therefore be transferred to another Magis- 
trate— 20 Cr L J 559 (Pat) Where there was an order of the Superin- 
tendent of Police that the accused was to be allowed facilities for instruct- 
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ing legal advisers only on application to him, it was held that there might 
be a reasonable apprehension in the mind of the accused that his movements 
were unduly restricted by that order, and the High Court therefore allowed 
a transfer of the case to another place-^j C VV N 481 , see also 23 C 
W N 479 Where the Magistrate refused to dispense with the persona! 
appearance of pardanashin ladies belonging to respectable families, and 
repeatedly insisted on ihcir appearance m Court, the High Court trans 
ferred the case from that Magistrate — 17 C W N 1248 A complaint of 
murder had been preferred against the accused before the Subdivisional 
Magistrate During the pendency of the complaint the Deputy Commis- 
sioner of the District made a spea-h in the presence of all the Magistrates 
of the District including the SubdiviMonal Magistrate in question, that 
the rumours were baseless that the accused was innocent and that baseless 
charges had been imputed from malicious motives Held that under the 
circumstances, the apprehension on the part of the complainant that he 
would not get justice at the hands of the Magistrate was reasonable and 
that there was a sufficient ground for transferring the case from the file 
of the subdivisional Magi$lrate~-i?«^ Noram v Abdul Hamid, 11 O L J 
657 as Cr L. J 1374 

The applicant who wants ihe transfer of the cose on the ground of 
bias m the mind ol the Magistrate must show the very clearest grounds 
for believing that the Magistrate is likely to be prejudiced or mffuenced 
by any improper motive in the decision of the case In the absence of such 
ground, it is highly improper to transfer a case from his Court and thus 
to throw a gracitutous slight upon (he Mogistrate— 6 0 H C R C9 
Ratanlal 3JJ 1887 AWN 139 

The iransfer of a criminal case should not be necessarily ordered 
simjly because an accused person ihinis (hat he would not get an ira» 
partial trial but the real question (o be considered is whether on the 
facts disclosed in the application for transfer, there arises a reasonable 
inference tint the Magistrate who is seized of the case may be prejudiced 
Willingly or unwillingly against the accused — la A L J 33 Moreover, w 
justify a transfer it must be shown that the Magistrate possessed such a 
substantial interest in the result of the case as would justify a conclusion 
that he had 1 real bias in the matter — Ratanlal 685 

Tor a transfer of a Case on Ihe ground of bias on the part of the Hagis 
trate it is rarely possible for an accused person to prove actual bias, It 
IS sufficient to show circumstances which may raise a reasonable opfsthrn 
Sion in the mind of an accused person that he will not have a fair and 
impartial trial although the circumstances may be susceptible of expla- 
nation and may have happened uilhout any real bias in the mind of the 
Magsinte — 2 \Vtir 6-8 18 Cal 247, 23 Cal 495, 25 Cal 727. »8 Cal 

709 aS Cil 29- 33 Cal ii8j, 19 All 96, 25 Bom 179, 1 F L. T 522, 
20 Cr L J 566 (Pat ) li lar 5 i*»gb v Sadhu Sin^h 7 Lah L J 24I 26 
1 ' h R 273 15 t r L R 292 The grounds of transfer need not show 

actual bias but it is suffiaent if (here are grounds alleged for suspecting 
bias But if false char^jCi of bribery and torroption are trumped up against 
the Mogiitriie, no Iransfer will be ordered, even when there are sufficient 
grounds for suvpt-ciing bias— a L B R aao 
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Although each of the circumstances alleged may not be bj itself 
sufficient to show that there was a bias on the part of the Magistrate, a 
transfer would nevertheless be justified, where having regard to all the 
circumstances taken together, the accused might reasonably apprehend that 
he would not have a (air trial— ^ C W N 619, 1 P L T 652, 1 P L T 
S** 

1373 Expression of opinion on the case;— a Magistrate who 
has already formed a decided opinion about the case befo'e him and has 
expressed a strong opinion as to the guilt of the accused, 1$ precluded 
from trying the case and a transfer ough, to be directed— 10 Dom L R. 
201, 3J All 642 . 7 \ L J 813 22 A L J 430, 20 Cal S57 , 18 Cal 247; 
8 C W N 641, 3 C \V N 278, 20 Cr L J 566 (Pat), 
23 Cr L J ibS, 6 Bom L R 856 Where a cas“ was sent to a 
Magistrate lor disposal with ■> rem irk by the District Magistrate that it 
was quite a clear case and the defence was ridKulous, it was a good ground 
for transfer of the case 10 another distnei— J/d \akub v Etnp , 2 O W 
N b83 26 Cr L J is^a ^ Magistrate in recording the evidence of a 
witness made a note regarding the demeanour of the witness (sec 363) to the 
effect that the witness faltered and that from his demeanour it appeared that 
he had not told the truth, held that as the wiiness was altogether disbelieved 
by the Magistrate, this was n sufficient ground for transfer of the tase 
to some other Magistrate— Colam Lari v lor Ah, 29 C W N 316 a6 
Cr L J 852 

bxprenwn 0/ epniion m u couiitricd or rounlrr case —1 Judge is not 
disqualified from trying a i. iso of noting merely because he has decided 
a counter case of noting md expressed an opinion But the Judge should 
be cureful to confine himself m the trial 10 the evidence before him aind 
should not let his mind be influineed by the evidence given in the former 
cast— 1 C \\ N 420 set aho, Ro/oni Aa«in v Emperor 36 Cal 904 
Judges arc prtsuineJ to bt upright men who will approach each case 
from the point of 'icw of that case alone and not permit their minds to 

be affected in any w ly by anything thai has gone before that case The 

mere fact that the Judge in a former proceeding arising out of a counter 
case to the one now coming before him expressed certain views upon the 
evidence in the former case os to wbn.h of the two versions is correct, is not 
a reasonable ground of apprehension that the accused will not have a fair 
trial— I P L J 399 > '' Hargobmd, 33 All 583 Interest or bias on 

the part of the Magistrate is not to be inferred from opinions formed on 

evidence judicially recorded, otherwise a Magistrate would, after disposing 
of one of two counter cases, be disqualified from trying (he other — 1 S L 
R 37 , G Bom L R 1092 But when in a case and a counter case, the 
Magistrate m discharging the aaused in one case expressed a strong opinion 
on the guilt of the accused in the other case, a transfer of the case pendng 
will be dirccud— lfo"g<iin»ii v kmp 30 Mad 233 UTiere in a pro- 
ceeding It appeared that the Magistrate had expressed his opinion in a very 
strong language against the petitioner in a connected case, a transfer should 
be directed— 1916 P L R 78, lisuanulh \ £mf . 27 Cr L J 210 (Nag) 
It O L J SjG y 
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1374 Inspection by Magistrate —The inspection of a locality by 
the Magistrate acting fairly and judiciously during the inspection is not 
only not illegal, but under certain ctrcumstances proper for the right under 
standing of the evidence The Magistrate does not constitute himself a 
witness by a mere local inspection, and such inspection is no ground for 
transferring the case — 1901 P L R 89, 1901 PR 13 But if the Magis 
trate goes to inspect the locality accompanied with one parly (e g • a 
partisan of the cornplainant) the action of the Magistrate is improper and 
IS a sufficient ground for Irnnsferring the case — 1901 P L R 165, 12 C 
W N 748 It IS not only not objectionable but in many cases highly 
advisable that a Magistrate trying a criminal case should himself inspect 
the scene of occurrence in order to understand fully the bearing of the 
evidence given in Court But if he does so, he should be careful not to 
allow any person on cither side to say anything to him whidi might pre 
judice his mind one way or another If the Magistrate goes out of his 
way in making a local mspewion and makes the inspection with the com 
plainant without notice to several of the accused and in their ibscnce, 
the accused may very rightly apply for a transfer under this section— sJ 
Cr L J 166, 6 O L J 680, In re Lalji, 19 All 302, Alsar Rat v Emp 1 
J9 Cal 476 See also notes under sec 556, under heading " Local 
Inspection " 

Magistrate being a witness m the ease — The favt that the Magis 
trate may be a witness in the case lor the defence is a ground of transfer, 
but in applying to the High Court for a transfer on that ground, it must 
be shown that the Magistrate will be a neeessary and essential witness for 
the defence — 19 Cr L J G32 (Cal ) When in a criminal case lh» evidence 
of the Magistrate is found necessary by the defence, it is proper that the 
case should be transferred to another Magistrate — 26 All 536 In 1897 
AWN 17, it has been held that the mere fact that a Magistrate m 
whose Court a case is pending may be summoned as a witness for the 

defence, is not of itself a ground Jor the transfer of the case from the 

Court of such Magistrate but it may be *1 ground for such M agistrate 
committing the Case to the Court of Session, instead of passing sentence 
lumself, in the event of a conviction 

1375 Magistrate haring previous knowledge ol the case:" 

When a Magistrate initiates proceedings under sec iio on information 
within Ills own knowledge, he is not the proper person to conduct the 
inquiry under sec 117, the ease must be transferred to some other MagiS* 
trate — 6 C W N 595, aS Cal 709 But in an Allahabad case It has 
been held that there is nothing to limit the source or the nature of the 

information on which a Magistrate can act under sec no, and therefor® 

the mere fact that the Magistrate has initiated proceedings on information 
based upon his own personal knowledge is not a ground for transfer— 27 
All 172 Where n Magisinte became aware of some of the facts m con* 
neciion with a case by his taking part, or at any rate by his being present, 
at a search made by the Police during the investigation, it was expedient 
that the case should be transferred to the file of some other Magistrate — 5 
C W N 864 Where a Magistrate has dealt with the dispute in on !«' 
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formal manner as a private arbitrator, it is desirable that the case should 
be transferred to another Court, as his previous informal knowledge would 
necessarily hamper him at every turn— 18 C L J 150 

1376 Magistrate being friend or relation of complainant — 

The mere fact that the Magistrate is the master of the lomplainant does not 
deprive him of his jurisdiction, but in such a Case it would generally be 
expedient for him to refer the complainant to another Magistrate— 9 Bom 

The fact ihat the Magistrate is a fnend or remote relation of the 
complainant is no ground for transfer— 1913 P \V R 4 The fact that 
both the complainant and the accused arc acquainted with the Magistnie 
who sometimes gets medical help from each, is not a ground of transfer 
— 1917 P \\ R 13 So also, the fact that the Magistrate is a relation 

of the Sub Inspector of Police or that he is in private life a guardian of 

a person who has a claim to the estate whose manager or servant instituted 
the proceeding u not a valid ground of transfer — aS Cal 397 But wi 13 
C W N 1 (note), the fact that the prosecution Witness was a relation 
of the Magistrate was held to be a sufficient ground for transfer And in 
a recent Calcutta case the fact that the complainant’s mukhtar was a near 
relation o! the Magistrate was held to be a ground for transfer — Nttyaranjan 
V K E, ag C W N 648 36 Cr L J 1183 

1377 Magistrate being Interested in the case,— Where the 
District Magistrates Utter showed that he had taken a keen personal 
interest in the matter which had led up to the proceedings being taken 

against the accused and that he had even taken part in the inquiry and 

had himself instituted the proceedings (under sec 107) and wav more 

or less convinced of the accused s guili, Md that the proceedings ought to be 
transferred to another district — 7 A L J 813, 33 All 643 Where the 
accused was connected with a Raj estate which was under the manage 
ment of the District Magistrate as Collector and Agent to the Court of 
Wards, the High Court granted tlie app]ii.*ition for transfer of the case 
from the file of the District Magistrate, lest there might be some bias in 

the mind of the Magistrate inducing him to lool with favour upon the 

interests of any party— 8 C W N 77 Where a Magistrate has 

interested himself in a case pending before him in the way of obtaining 
a settlement by (he parties it is to the interest of both the parties and 
It IS but fair to the Magistrate himself that he should not hevr the case 
— Mu-a^ar ffwam v Aid Yatuh 47 All 4H 33 A L J 191 26 Cr 

L J 869. Gobindo Chandra v Gopal Chandra 18 C L J 150 14 Cr 

L J 602 But the mere fact that the District Magistnte in his capacity 
as Collector is concerned in the man-vgement of an estate under the Court 

of Wards IS no ground for transfer of a case instituted by a servant of 

the estate against a tenant of the estate md pending before a Subordinate 
Magistrate in the district especially where there wvs not even a suggestion 

that the Collector or Manager knew of the institution of the case 28 

Cal 297 See also notes under sec 556 

MagiJUflIe /proceeding tiitfc tht cate ojtet usue of rule for transfer’ 
—See Note 138S under sub-section (8), 
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1378 Other ceses: — ^Where from the number of witnesses on both 

sides the c^'*e could not be finished in one day but the Judge insisted on 
finishing the cise m one dny and wis unwilling to grant an adjournment 
to mother date, held that this constituted a sufficient ground for the 

transfer of the case from that Magistrate — 17 A L J 48 Where the 

trying Magistrate ordered that he uould examine only one witness a day 
during Ihu trial and would dciote no more lime eacji day, and thus pro 
longed the trial of the case, hell that this was a sufficient ground for 

transfer of the case — Narain Dat v Cnip , 26 Cr L J 1363 (Lah) 

Where during a trial a prosecution witness made tertam statements which 
showed his complicity in the offence and the Magistrate ordered him to 
be put on trial along with the accused, held that th» action tahen by the 
M igisrlrale was quite I g 1 but inasniuch as Ihp witness had been 
examined on oath before the Magistrate who might to a Lertain cxt*nt have 
been prejudiced, the case against him should be tried by a different Magis 
trate — 30 Cr L J jSj (CaJ ) Where in a tase of r)Dt}ng and murder 
committed to the Sessions Court, which had apparently aroused consider 
able local interesti it appeared that ihe Civil Surgeon had been discussing 
the case at the local club with the officers of the station mcuding the 
Sessions Judge, held that this face by itself was siifiicient to justify an 
order of transfer of the case from the Sessions Judge— A J 946 

iVIiere the Magistrate had asl ed the pleader for the defence not to 
defend the accused, held that under such circumstances the accused could 
not have confidence in the impartiality of the Magistrate and the case 
should be transferred— 3 Lah L J 538 Where no practitioner in a 
District ordinarily emplojcd in criminal cases is wiUmg to act for the 
accused, It Is a good ground for transfer of ihe case m another district— 
Laftfl \ Zahoor \hnied j O W N 683 36 Cr L J 1372 

Where at the request of the complainant, his c<se is sent to *1 
eular Magistrate for trial, the ftcused will be justified in asllng for a 
transfer from that Court— 35 Cr L J 989 (Lah ) 

1379 What are not grounds ol transfer:— Want of lempfr 

discretion on the part of the Magistrate in dealing wuh the petitioners 
written siutcmcnt and failure to give satisfactory explanation to the 
High Court are not, by themselves sufficient grounds for granting an 
application for transfer— 2 W K 58 

The mere fact that the comilamant is a man of importance m the 
place where the trial is held is not sufficient to justify a transfer to an 
other place — Ratanlal 474 

A bona fide mistake of law is not n ground of transfer Thus in a 
Case under sec 380 1 P C the Magistrate should at once give the ac 
cused an opportunity to cross-examine the prosecution witnesses If he 
so de«ircs, cien though the charge may not be framed, but n refusal 
to giic sulh Of I'urtotiily, wfien the Magistrate act* tana fide under a 
mistaken vi>*w of ih" law, is not a good ground for iransfe'rlng the case 
— 8 C W N 838 So also the mere fact that a trial Court has com 
milled an error of judgment in admitting nn evidence is no ground for 
iransferring o case from such Court— so Cr L J C09 (Pot ) So also, 
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errors of judfiment, e g , refusiiig 10 summon a prosecution witness for 
cross-esatnimlion insisting on his being summoned as a witness for the 
defence, dwalloning objections as to the ftness of a person to serve as 
assessor, and permitting the prosecution to csam ne in chief a witness on 
the substanii'e case of the prosecution after the defence has disclosed 
Its case in the cross-caamination ot the witnesses, are insufficient by them 
sehes to juslif) a transfer of jhe case — 3 P L T 32 The fact that a 
Magistrate erroneously refused to adnut a document m evidence or asked 
a party to deposit the probable expenses for summoning a person as 
witness Is no ground for transferring a case — Aitfiore v Kiilfeo 
5 P L T 4S7 2a Cf L J 4a8 

The fact that the Magistrate has released the accused on bail and 
thus shown a tendency to treat the accused with undue leniency is not a 
ground of transfer — 22 Horn 549 The fact that the trying Magistrate 
had already tried certain other persons charged with the same offence is 
not a ground of transferiing the case of the accused now being tried for 
the same offence — 24 Cr 1 I 800 (Oudh) It is not a sufficient ground 
for transfer of a case that the presiding Judge belongs to the Hindu or 
Moslem faith and cannot be eapAted to deal impart ally with a communal 
dispute — fllia?ai.an Das v Emp 22 A L J IJ03 

The mere refusal by the Magstrate to allow the accused to cross 
examine the complainant is not a ground of transfer especially when 
the case ha» rt ch»d a very advanced i-iage— 191? P W R 29 So 
aUo the mere f ct ih i the uial Magistrate IrequenOy vross exa nmed 
the wiinessCft of the complainant or Jivallowcd questions as irrelevant is 
no ground for a iransftr of tho case— IMil 1 i* v Caiieili 35 Cr E 
I I >8, (Oudh) 

The fact that the Magistrate accepted the complaint at a late hour 
in the evening and issued warrant forthwith or the fact that the Magis 
tratc recorded statements of only one of the accused persona or the fact 
that the complainant and the aicused ore both acquainted with the Magis 
trate who sometimes gets medical help from each is not a sufficient 
ground for transfer — 1917 P W R 13 \\hen a case is adjourned the 
Court can award costs of adjournment whenever it thinl s proper and 
the passing of such order of costs against a party does not disclose 'any 
prejud ce on the part of the Magistrate and is not a valid ground for the 
transfer of the case to another Magistrate — 2 P L \V 218 When the 
District Magistrate refuses to produce the papers called for by the defence 
on the ground that some are missing and others are confidential it cannot 
be said ihat llie irial Court entertains any bias against the accused or 
that the accused should reasonably apprehend any such bias— 20 Cr L J 
609 (Pat ) The mere fact that the Magistrate s son is a pleader and that 
he has been engaged by ihe other side is no ground for granting a transfer 
to another Court— Peary Lai v Putlan 26 Cr L J 440 (Oudh) Dut see 
29 C W N 64S cited m Note I3"6 It b not a ground of transfer that 
the Magistrate is a subordinate of the officer making the complaint 
Uatudeo V Ei'ip 2G Cr I J 1425 (Nag) 

1580 OQUS Ol prool,— When an application for transfer fs 
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jected to by the accused, the prosecution must bring forward the very 
beat esidence to prove that a fair trial cannot be held in the district in 
which the case is ordinarily triable — 6 Cal 491 

ClaUSd (b)' — Since the Code allons appeals and revision applications 
from convictions, and since the verdict of the jury is not In all eases final, 
the High Court is loath to transfer a case to Itself on the ground of any 
difficult question of law arising in the case If the Lbwer Court errs m 
any poinfc of law, it can be set right afterwards by the High Court In 
appeal or revision See 15 W R 69 (per Phear J ) 

1381 Clause (d) —Convenience of parties — ^Vhen all the acts 
constituting the offence took place 10 Bombay, but the complainant chose 
to lodge his tomplaint in the Rain-tgin Sessioni Court and the accused 
also wished to be tried there, the High Court ordered the trial to proceed 
before the Sessions Judge of Ratnagin — 2 Bom L R 394 In transfer 
ring a case no consideration should be had to the fact that by the trans 
fer to a particular district the accused will have the benefit of a trial 
by a jury, where previously he bad none The real question is that of 
convenience of parties — S C L J 59 The convenience of defence 
nesses when they are numerous will outwegh the convenience of the pro- 
secution witnesses esptially when they are few, and a transfer will be 
directed to suit the convenience of ibe former— Ratonlal 927 A transfer 
will be allowed from one Court to amother, where the accused are rest 
dents within the jurisdiction of the htter Court, and all the witnesses 
belong to the snmr’ phee $0 that it will be conducive to the convenience 
of parties if the case 1$ inquired into in the htter place — Bansi ^ 
Lakshmi 45 All 700 (-ot) 

1382 Clause (e) — Expedient for the emit of futttce ' — Uhen a 
Migstrate who had seinn of the case did not know English and there 
was a hrge Amount of evidence oral and documentary in English in lh« 
case, a transfer was netessary m the iniercsts of justice— id Cr L. J T3 
(All ) But the fact the Magistrate was not well versed in Telegu and 
Sanskrit in which a book produced in evidence was written is not a ground 
of transfer, because It is a diflicuUy which is of common occurrence— 
(ign) a M U N 50 

Where the case was relating to a dispute between Hindus and Mobo- 
medans In respect of a mosque it is desirable that the case should be 
tried by the District Magistrate or some other Turopean Magistrate— 
hader Baksh v Sundar Lai 1915 P L R lay 16 Cr L / aij. A/arigdt 
V- Crovm 36 P L ft 367 36 Cr L f 105^ 

Unnecessary delay m the disposal of a petty case is a good ground 
for transfer — 3 Weir 679 is A L J 36s 8 M 1. T 333 

The fact that the accused is in acquamtmee of the ^fagistrate and 
that It vvould be in the Inrerests of justice If the trial were held by • 
tirangrr Magistrate who Knew nothing about cilher party, Is not a ground 
of transfer— 16 A. 1 J 490 

1383 Clause dh— Front a eriminat Court tuborJinale to lit aufho* 

tiiy — Tie High Court Ins no junsd cilon 10 direct the tranifer of A tosi 
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from a Court not subonlimte to its jurisdiction Sec 185 does not 
empower surli a transfer Thus, the Hi(;h Court at Mndras has no power 
to transfer a ca^e from the Court of the Prestdency Magistrate of Bombay 
to the Court of the Prtsidency MiBistrate at Madras — 40 Mad 835 

The Courts of the District Magistrate and Sessions Judge of Banga 
lore nre subordimie to the High Court of Madras, and the High Court 
cm transfer the cases pending before those Courts— 9 Mad 356 The 
Perim Sessions Court md the Court of the Cantonment Magistrate at 
Secunderabad are subject to the Bombay High Court, and that High Court 
can transfer any ease pending before those Courts to any other Court of 
equal or superior jurisdiction— 10 Bom 274 9 Bom 333 

The Milage Panchajet is not subordinate to the authority of the High 
Court, and the High Court cannot therefore transfer a case from one 
Milage Pan(ha>et to another — 46 All 167 (168 169) 

1384 To what Couit case may be transferred The transfer 
mu«t be from one Court to aiiolher Court Therefore the High Court cannot 
transfer a case from the file of one Presidency Magistrate to another, 
both being Magistrates presiding over the tame Court — 13 M L J 69 
In 35 Mad 739 however the High Court transferred a case from the file 
of the Chief Presidency Magistrate to the file of another Presidency 
Magistrate 

The transfer must be to a Court of competent authority and of equal 
or superior jurisdiction Where the High Court directed the District 
Magistrate to transfer a cisc (undir W 10-) to mother Magistrate and 
the District Magistrate transhrred the c'lse to a Second Chs$ Magistrate, 
the transhr was illegil because the Second Class Magistrate was not 
tompcient to hear the case under sec toy and also beciuse he was 0! 
inferior jurisdiction 10 the District Magistrate— 37 All 20 The transfer 
should have been made to a first Class Magistrate as m 34 All 151 
* In selecting a Court to which the case is to be transferred, regard 
must be had to the gravity of the offence Where a case under Sec zit 
1 P C w-as transferred from the Court of n Joint Migistrate to that 
of an Honorary Magistrate with first class powers where the case re- 
mained pending for four months, it was held that the case, being of a 
serious nature, ought to have been transferred to the Court of Session or 
to the Court of a more experienced Mag stratc — iG A L J 394 

Po^vet of the Conn to orlitch ease ir transferred — See 19 All 349 and 
1917 P R 30 Cited in Note 606 under sec 192 

1385 Sub sectlOO (3) — ' A ^rty interested — Ordinarily, the only 
persons who are recognised by the Code as parlies to a criminal case are 
tha persons who have the ngjit to control the pcowidiogs. thesft ate. 
the Crown, the accused and the parties engaged in conducting certain pro 
ceedings within the meaning of this Code The Code does not recognise 
a pmate prosecutor, who is a tomplainant, as a parly to the case, and 
he consequently is not competent to ajiply for a transfer as a party int 
ested— /amutin v Rudra humar 4 P L J 656 (per Mullick J) 

Jwala Prasad J held in this case that the person at whose in 
criminal case 1$ lodged, (1 e , (he complainant) is a person inle“ \ 
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the prosecution and is entitled to apply for transfer but his rights ire 
subordinate to those of the Cronn, that is, if the Public Prosecutor or the 
person who is conducting the case on behilf of tlie Crown is unwilling 
to hive the cise transferred, the private prosecutor ha> no right to ge lh» 
case transferred The opinion of Jwala Prasad J has been followed in 
a recent case of the Patna High Court m Sheodhan v Jhiiigttr, 7 P L T 
40 26 Cr L J 1249, and by the Lahore High Court in Rag/i Ah v Md 
Dtn 6 Lah 541 27 P L R 80 27 Cr L J 411 

A person alleging himself to be the complainant, but who in fact 
IS not the complainant suid from whose hands the prosecution his been 
taken away by the order of the Magistrate, is not '' party interested wnh 
in the meaning of (his subsection — s ^ 869 

1386 Sub SectlOQ (4) — itodc of malmg an application for transfer 
— An application for transfer should be made by motion supported by 
affidavit or affirmation anti not by a letter iddrcssed by the Sessions 
Judge to the High Coon— 1 Cal 219 8 Cal 63, 1894 AWN >54 
An application for transfer should not be made by a mere written state 
ment prepared by Counsel but should be made by an application sup- 
ported by affidavit or by a properly verified petition — 1891 AWN 37 
Affidavit — \\hen the transfer is asled for on the ground that ih* 
appellant wishes to call the Migistnte i» a witness the eppliwlion 
must be supported by an affidivit showing that the evidence required 
from the Magistrate is relevant and material — 18S6 AWN 257 

The Madras High Court hold* that an ipphcntion for the transfer of t 
criminal cose by the icco»ed is a criminil irocteding within the meaning 
of sec 5 of the Indian Oaths Act, in<l no oi|h can be administered to 
the accused Therefore no afliJiiit can be put m by the accused person 
If any afTidavit it put in it i> a nullity, ind the accused cannot be con- 
victed for any false statement tontained therein— 1 Weir t'C *nus ** 
the view of the Allihabad High Court see In re tlarkat, 19 All *0*^' 
Emp V Dindeshn, 28 All 3J1 and Emp v JIfataii, 33 All 163 
3 Lah 46 If has been held tlial the alTidavit is not a nullity, the pro- 
vision in section 342 (4) that no oath can be administered to an accused 
has reference only to the statement made by him during his examination 
under that section, it docs not preclude him from making an affida'i* 
in support of his application under sec 526 

Counter affiJaitt by DistncI Jlfagcrfra/e — Wlien in application for 
tnnsfer is made on tlie ground of pirtiahiy of the Magistrate before 
M-hfice she raw* .is Jir X« .h^JWy jw>\n«yw jCcw ^J:u* Xiissssct Majfutraic 

to make an afiidavit swearing as to the Impirtiality of that Migistrate— 

25 Dorn 179 

Sab section ( 5 ) —Costs — «^\hen the case fs transferred at Ihf 
instance of the accused, he will be ordered 10 pay all the complalaani * 
costs incurred before the Magistrate from whose file the transfer was 
ordered— 8 C ^\ N $$<} In 8 C W N 75, the Crown bore all the 
expenses of the complainant s witnesses 

Sab section (6 A ) — “We have found srt-iion 51O somewhat difi’cuh 
to deal With One class of opinion presses for greater safeguards again** 
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fri'olous, \exatious or dilalory applications for transfer Another class 
deprecates any measure svhich makes a transfer more difficult to obtain 
We think It IS unatoidable to retain in the Code some provisions for the 
compulsory adjournment of a case when an intention to apply for a 

transfer has been notified But we recognise that the provis ons of the 
section, as they stand, have lent themselves to gross abuse, and therefore 
we feel that greater safeguards are necessary For these reasons m the 
first place, we maintain the principle of the new subsection (6 A) which 
enables the High Court to award costs in d smissing an appl cation We 

have, however, modified it to this extent, that it will enable the High 

Court, in cases where it “f opinon that the appl cation was frivolous 
or vexatious to nward such amount bj way of reasonable costs m the 
High Court and Court below as it th nks fit — Report of the joint 

Coriimitfee (iQ'a) 

1387 Sub section (8) —Under the old section an application for 
adjournment had to be made before the commencement of the hearing— 
ag Cal 211 , 8 C NV 77 and therefore an appiicalion lor adjourn 
ment made after the charge had been read and explained to the accused 
was not an appl cation made before the commencement of the hearing* 
and could not therefore be granted— 35 Mad 701 The present section 
lays down that in case of an inquiry or trial fh* application may be 
made at any line during its course even when the case hxs been com- 
pletely heard un both sides and the Magistrate has only to write his 
judgment 

In case of appeal the application for adjournment must be made 
before the commencement of the hearing in this respect the law iv the 
same as before 

Court whether bound fo odjourn — Under the old section there was 
a difTerenee of opinion as to whether the Court was bound to adjourn the 
trial on an appl cation for adjournment In «S Cx! 435 8 C W N 77, 

2 Weir 685 33 Cal 1183 tnd i S L R 35 it was held that the words 
of this section were obligatory and the Court was bound to adjourn But 
,n J9 Mad 375 6 C W N 717, 18 A L J 1145 and 31 Cil 715 it was 
held that the Court was not bound to grant an xdjournment if there was 
sufTcent time, between the date of the appl cation for adjournment and 
the date fixed for ihe hearing of the case to have moved the High Court 
for tnnsfer and to have obtained its order thereon 

The words of the present subsection have been made more imfiera 
tive by omitting Certain words which occurred at the end of the old sub 
section and which took away the force of the word ' shall The /oiiit 
Committee remarks Our amendment prov des (or a compulsory ad 

journment at any stage of the case, except that a Sessions Court may 
refuse to xdjourn (sub section 9) when it is of opinion thxt the applica 
tion has been unreasonably delayed See Sarlaj Singh v Emp 22 A 
L J 430 26 Cr L J 139 (decided under the amended Code ) 

Tlie postponment should be for x rensonable time to allow the party/ 
to move the High Court for irnnifer A postponement for too shon a 
Cr -70 
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time IS useless— 19 Ufad 375 An adjournment for six dajs ts not a 
reasonable time within which to move the High Court — 2 Weir 686 

1388 Magistrate proceeding with the case alter issue 0 ! 
rule lor transfer — tviien m application was made under sub seciioa 
(8) and the Magistrate without passing any orders thereon proceeded tvidi 
the case and even though a telegram t® the effect that a rule nui by the 
High Court staying proceedings had been issued was shown to the 
Magistrate he examined some more witnesses for the prosecution and com 
muted the accused it was held that the action on the part of the Magv 
trate was enough to show *» bias and consequently a transfer was neces- 
sary— ii CW N 507 5 C W N no a C W N 498 16 C M N 

1031 If the Court entertains any doubt about the truth of the telegram 
It should have satisfied itself by telegraphing to the Registrar of the H gh 
Court— 5 C W N no a C W N 498 Where upon High Court 
having issued a rule staying further proceedings, the petitioner sent * 
telegram which was laid before the trying Magistrate but the petit oner 
having failed xo appear on the date previously hxed the Magistrate issuef 
1 warrant upon the petitioner it was held that the sending of the telegrin 
did not in anj way absolve the peliiioner from the obligation t® appeif 
before the Court on the date fsed and the issue of the 'warrant upon th' 
petitioner was no ground for transfer of the case—i? C N 536 8' 
where further proceedings basing been stayed by the High Court s erJw 
one of the complainants appeared before the Magistrate on the date 
for a hearing and apprised him of that order but the Magistrate 
of slaying further proceedings issued a warrant for the arrest of 
complainant who liad not appeared feW that the Magstrates action s* 
unjust ^nd hostile to the compla nanis and the case must be transferred 
Fa III lAmad V ibdiUa 7 Lah I J 571 16 P 1 R 701 a? Cr L J tof 
IVhere the High Court granted a transfer on the a6th and on the 
a telegram to that effect was shown t® the Mog strate and the Maghtrt 
adjourned proceed ngs t II the 30th so that the order of the High Ct®* 
might reach him and on the 30th the Magistrate proceeded witi 
case and convicted the accused and on the 3ISI the order of the IH-I* 
Court reached the Magistrate it was held that the Mag strate s 
though not illegal w as ind sereet, tn as much ns he did not wait suff* 
for the order of the High Court t® reach h m— Ratanlal 46 f 

Sub section (9) —Under this sob-section the Sessions Court ► 
refuse to adjourn when U is of op nion that the appl cation has been 
reasonably delayed The reason is that the calendars of Sessions C 
involving the convenience of jurors assessors and parties are 
liable t® be upset by the postponement of cases ' —StatcrBCnf of OJ 
and Reasons (1914) 


626*A. (0 Where any person subject to the M 


High Court to transfer 
far trial to itself In cer- 
tain cases 


Dtsciphne Act or to the Army Act or 
the Air Force Act is accused of 
offence such as ij referred to m . 
W <0 „clio„ of Ihr Arl, . 
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Adiocate General shall, if so ittsirttcied by the competent autho- 
fifv, appls' to the Hif^h Court, for the committal or transfer of 
the case to that Hiph Court, and thereupon the High Court shall 
order t7:at the case he committed for IriaJ to or he transferred to 
itself and shall thereafter proceed to try the case by jury 

( 2 ) The Gozemor-General m Council may, by notification 
in the Gazette of India, declare any officer to be the competent 
authority for the purpose of issuing instructions under subsection 
(i) in regard to any class of cases specified in the notification 
This section has been added by sec 3a of the Criminal Law Amend- 
ment Act, XII of 19J3 

527 (•) The Goxcmor-General in Council may, by 

notification in the Gazette of India, 
General in Council to transfer of any particular * * 

transfer criminal cases case or appeal from one High Court to 
and appeals another High Court, or from any Cri. 

mmal Court subordinate to one High Court, to any other 
Criminal Court of equal or superior jurisdiction subordinate to 
another High Court, whenever it appears to him that such 
transfer will promote the ends of justice, or tend to the general 
con\enience of parties or vMtnesses 

( 2 ) The Court to which such case or appeal is transferred 
shall deal with the same as if it had been originally instituted 
m, or presented to, such Court 

Th’ s'ord triminat ’ has now been omitted from thi« seciion bi 
1^6 of the Cr r C Amendment Act Will of 19*3 

528 (0 dny Sessions fudge may stilhJrau. any case 

, . from, or recall any case v-'hich he has 

Sessions Judge mar , ^ ^ 

withdraw cases from oicr to, any ■Issisiant Sessions 

Assistant Sessions Judge Judge subordinate to him 

( 2 ) An> Chief Presidency Magistrate, District Magistrate 
or Sub di\ isional Magistrate may with- 
District or sutdinsio- draw any case from, or recall any case 
I"' I’”* made o^e^ to, any Mag.s- 
trate subordinate to him, and may 
inquire into or try «#uch case himself, or refer it for inquiry or 
trial to any other such Magistrate competent to inquire into or 
try the same, 
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(3) The Local Government may authorize the District 


Power to authoriz* 
District Magistrate to 
withdraw classes of cases 


Magistrate to withdraw from any Magis- 
trate subordinate to him either such 
classes of cases as he thinks proper, or 
particular classes of cases. 


(4) ^Iny Magislraie may recall any case made ozer him 
under Section 193, sub Section (a) to any other Magistrate and 
may inquire info or try such case himself 

(5) A Magistrate making an order under this section shall 
record in writing his reasons for making the same. 

(6) The head of a Village under the ^fadras Village^ 
Police Regulation, 1816, or the Madras Village-Police RegViH* 
tion 1821, IS a Magistrate for the purposes of this section 

Change*— Sub vrcuons (1) and (4) have been newly added, and tub- 
leclton (6) Inv been slightly amen lei, by «ec 14? of the Cr P C 
Amrnimeni \cr Will of i <)*3 

Subsection (1).— in orler to facilitate orrangements for the di»* 
po^al of M«sioin business, n is proposed lo emi>owef Sessions JuJgr* *0 
wnhlraw or recall cases from the file of Nssisiant Sessions Judges 
This question does not nri»c In the case of appeals as they are heard bv 
Sessions or ^lldlllonal SesMOOs Judges ’’—Slotemeitt ef Ob/eff» ond Uta 
lont (1911) 

1389 Subsection MogtsUote and Suh-dt'tstonal 

'>lai,iilrale —Under this section the District Magistrate nnd the su^ 
divisional Vlngistraic within his sub^dislsion ha\e co-ordinate ju 
rUdiciion The District 'lagisirate cannot *ct nside n trnnsfer made by 
the Sub-divisional Magistrate for that would be virtually entertaining an 
appeal against an order of the Sub-divisional Magistrate passed under 
this seaion lie can lahc action under sec 435 or 438, or can withdraw 
the case to his file and iransW if to some other 'lagistrate— fkini 
549, 36 Mad 130 Magistrates of co-ordinate jurisdiction should not inter 
fere with each others jurisdiction MTicre n Magistrate acts on his own 
Innntne In transferring a criminal case, his order is not vitiated by ih* 
fart that jjjooifcrr N-rgittfoie ed roordiaate aulbfirjiy has rr/osed it 
if he examines the reasons given by the latter nnd finds them to be wrcng* 
that amounts to Interfering by way of appeal nnd th" new order passed 
by him IS not sustainable in law — 5 I~ 373 But m 14 Mad 399 
has been held that n Magistrate subord nate lo the Subdivislonat Mag'*- 
trate Is also subonlinate to the Distriet Mngistrate within the meaning of 
this section nnd the District Magistrate can Interfere wnh nn order of 
transfer male by the Sub.«liv islonsi Magistrate 

But this scrtlon cannot be an read ns to Imply that nfier n 
Mag stratr has transferred tome case* from one fie 10 the fie of anctVr 
Mag strair a Sub-divis lonal VfagisCrate who Is subordinate to the Dn'rl^ 
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'lagistrate has jurisdiction to nulhfj that order by ordering a fresh trans* 
fer of the cases to his own file— W Akbar v Emp , 47 All 288 23 A 
L J 133 26 Cr L J 538 

Chtej rresidency Va^ulrale —The Chief Presidency Magistrate has 
under this section poi^er to withdraw any case from one of the Presidency 
Magistrates and refer it for inquiry or trial to any other Presidency 
Magistate — /" re Aageraar 1 Bom L R 3S7 The Chief Presidency 
Magistrate has power to transfer to hi> own file a Case which had been 
transferred to the Fourth Presidency Magistrate for disposal by the Addi- 
tional Chief Presidency Magistrate who took cognizance of the offence — 
ilohtnt Mohan v Punam Chaiid 51 Cal 820 28 C W N 903 26 Cr 

L. J lot 

1390 Trangfar !— Cases ahuh cau be transferred — This section is 
applicable to— (t) proceedings under Chapter VIII — 8 Cal 851, (2) pro- 
ceedings under Chapter Xll— 22 Cal 898 2 C L J 614, s C 'V N 

686, 2 P L T 186 and (3) proceedings under sec 488 — 1905 P R J 

The term ‘ case includes a proceeding upon a complaint as soon 
as the complaint has been received by the Magistrate who takes cogniz 
anee of the offence complained of A case can be transferred even before 
the Magistrate decides to issue process against the accused— 7 N L R 97 

Cate tohen can 6< trjiis/crreif — (i) A case may be transferred as 
soon as the complaint is filed and the Magistrate takes cognizance of the 
case and before he issues process A person who apprehends that a com 
pla nt made against him ivill not be impartially tried by Che Magistrate 
IS entitled to have the case transferred even before issue of any process 
against him — 7 N L R 97 But when a complaint has been dismissed 
by a Magistrate under see 203 and the Sessions Judge has directed further 
inquiry into the case the District M'lgistrate cannot transfer the case 
from the file of chat Magistrate to any other Magistrate — it C \\ N 316 
(a) A ease cannot be transferred it 1 very Iite stage of the trial, when 
the prosecutiwi eiidence has b<*en tnlcn *ind all that rimams to be done 
IS to pass an order of commitment or discharge — 2 Weir 691 (3) A Dis 

trict Magistrate ought not to inn fer a cise pending before a subordinate 
Magistrate after the whole of she prosecution evidence has been taken and 
the Magistrate has expressed on opinion thxt the evidenee for the proseCu 
tion Is not sufficient to support the charge — 14 W R >2,2 Pat 333 
(4) A case which hos been disposed of by a competent authority cannot be 
withdrawn by the District Magistrate to his file under this section — 17 C 
W N 451 But where several persons were charged before the police 
with noting and only one of them was sent up by the police for trial and 
convicted, whereupon the complainant asked the Magistrate to issue pro- 
cess against the other persons, but the Mxgisirale refused, and the District 
Magistrate thereupon withdrew the exse to hiS own fie, it was held that 
the District Magistrate had ample jurisdicion to do so the refusal of the 
subordinate Magistrate to issue jrocess against the other accused did not dis- 
pose of the case fnally, but the case was still pending before the subordinate 
Magistrate — 5 C W N 4SS (5) Wicre the records of a case have been** 
sent to a Head Assistant Magistrate under sic 349 for enhancemeot. ’ ' 
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punishment, the case can be validljr transferred at (hat stage bj the 
District to a Joint Magistrate — 2 Weir 690 

To ■whom cases may be transferred — The District Magistrate, after 
withdrawing a case, can refer it to any subordinate Magistrate An 
Additional District Magistrate is now subordinate to the District Magis 
(rate under the express provision of Section 10 (3) and the latter can 
transfer cases to the former The contrary ruling in 34 Cal 918 is no 
longer good law When a Magistrate is gazetted to the ofTicc of the 
Chairman of the Municipal Board and takes charge of that office, he is 
thertby divested of his office ns ^fagislrate He ceases to be subordinate 
to the District Migistrate and the latter cannot transfer any criminal 
case to him for trnl — ^36 All 513 Moreover, the case must be transferred 
to a Magistrate competent to try the case A District Magistrate cannot 
transfer a case under Sec 107 to a Second class Magistrate — ^37 AH so, 
or to a Magistrate who has no local jurisdiction over the matter— Aonda 
Reddy v if £ 41 Mad 346 

1391 Grounds of transfer:— The District Magistrate’s powers 
under this section are very xMde and undefined, and he should exercise 
the powers with due discretion and for really good reasons— 1899 f ^ 
13 , so Cr L J 402 

When personal 'illegations arc made against a Magistrate as grounds 
of transfer, the District Magistrate must require strict proof of the alls 
gallons — Racanlal 590 To moie a ctse from one Magistrate to another 
on grounds jKrsonat to such Magistrate is tantamount to a severe censure 
on such officer, and the very clearest grounds must exist before a transfer 
can be tllowed— fi U II C R 69, and moreover the Magistrate must 
be given an opportuniiy of answering the allegations made against him 
by ihc apiilicinl — 5 Bom L R 38 

Where a M-igistra(e<m the course of an mrcstigaiion held a prolonged 
inquiry during which lie made a number of notes, and collected a Ixrfi* 
omount of inrormation which by reason of the way in which it was acqu* 
red he Could not properly or legally consider in arriving at a judicial 
determination, and the notes made by the Magistrate were of such * 
nature that he ought to be examined as a witness in respect thereto, 
It was held that in such a case, the Magistrate ought not to try the case, 
but that It must be transferred to some other Magistrate— 21 Cal 9^0, 
30 W R 76 The fact that a Magistrate before whom a case u pending h 
also Che Treasofy Officer and has scry frtCfc tmie af Air dirparaJ by virti-fl 
of his duties us a frcisury Olliccr is not a sufficient ground for directing 
a transfer of a cast from his Court — »o Cr L J 40J (Pat) Wh're a 
'lagisintc tried and ronvicied an accused In a case and expressed an epmi 
on that the evidence of the accused was not believable, It was held that 
the expressed opinion in itself was no ground for a transfer of anoih*n 
case against the same accused by a different complainant under a different 
set of facts— 4 P L W at The fact that the trial of a case befo« 
a Magistrate extended for a long lime (eg, 3 months) is not a vh*l 
ground for withdrawing the Case from the file of the Magistrate —19 Cr 
L J IP, (Pat.) 
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1392 SeCOrdlQg reasons; — ^See subsection (5) The reasons for 

transfer of a case from one Magistrate to another must be recorded— 
Ratanlat 590, 5 Lah L J 330, 16 Cr L J 626 (Mad), and omission to 
record reasons renders the order of transfer liable to be set aside — In 
re } ctikata Reddi, 1924 W N 873 26 Cr L J 221 But the 

Calcutta High Court holds that a failure to record the reasons will not 
Mtiate the proceedings unless it has prejudiced the accused — 34 Cal gi8 
Where by sirtue of a Go\ernmenl order the District Magistrate had been 
directed to withdraw all cases in whidi complaints had been made against 
a police officer, the omission to record reasons therefor was a mere irre- 
gularity and did not vitiate the subsequent proceedings — 28 All 421 

1393 ITotlcei — ^n order of transfer ought not to be made ex parte, 

I e on the allegations of the complainant or accused only, and without 
giving notice to the opposite party — Raianlal 460 , Ratanlal 474 , Ratan* 
lal 655 , Ratanlal 877 39 M L- J 714 Where a case is transferred 

to another Magistrate, notice of transfer should be given to the com- 
plainant as well as to the accused — Vmtao v Fakir, 3 All 749, Teacoltii 
V Afiieer Vajee 8 Cal 393, 7 C W N 114, In re Rogeshwar, i Bom 
L R 347 , TWu V Dhagvrandas 5 Bom L R 28 Imp v Sadashtv, 22 

bom 549, Bakiha \ TaMu 1902 P R 28, 14 C P L R 190, U B 

R (1897 — 1901) 392 Mthough the section does not provide for the giving 
of a notice to the opposite party, stiH on general principle notice should 
be given to the party aCecied before an order for transfer is made — 

7 C W N 114, Sardara v £m^ $ Lah L J 330 Where a transfer 
IS made at a late stage of the trial, * g when ell the prosecution wit- 
nesses hate been examined, the Magistrate does not exercise a sound 
discretion in not giving notice to (he accused — 6 M L T 14, 1887 A 
\\ N 53 Ratanlal 590 Where at the instance of the complainant a 
Sub divisional Magistrate after hearing the parlies has transferred a case 
from the file of one Sub Magistrate to that of another, it is not open 

to the District Magistrate to re transfer the case at the instance of the 

accused without notice to the complainant — 39 M L J 714 

But in se>eral other cases it has been held that the issue of a notice 
IS not mandatory, and the want of notice does not amount to illegality 
but to impropriety The question of propriety is one to be decided on 
the facts of each case — In re Ilavraji 21 Bom L R 276 20 Cr L J 
320, In re 1 irji, 6 Dom L R 856 The question is general in its 
terms, and although as a rule of practice it is desirable that notice should 
be issued, still it c-umot be said that the omission to issue notice is in 
itself a reason for setting aside the order of transfer — Cobtnda v King 
EmP , 2 Pat 333 AIR 1923 Pat 228 Bagh dli v iSd Din, 6 Lah. 
S41 27 Cr L J 411 If the opposite party acquiesces in the transfer, 

he cannot complain on the ground of absence of notice — 7 N L R 97 
When the District Magistrate transferred a case Jtio niotu on adminis- 
trative grounds, no notice was held to be necessxry — 1910 P R 3 When 
the order of transfer was made at the request of the trying Magistrate 
no notice need be given to either pirt) — ^24 Mad 317 Where there 
great delay in disposing of a petty case, an order of transfer ■ 
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made without notice to the accused to shew cause against the order— J 
Weir 692 When by virtue of a Government order the District Magis 
trate was directed to withdraw all cases in which complaints had been 
made against a police officer, no notice to the complainant was necessary 
before making a transfer— /n re Dukhi 28 All 421 

1394 Power ol District Magistrate after transfer:— The 

District Magistrate after he has transferred the case to a subordinate Mogis 
trate has no jurisdiction relating to the case, so long as the transfer 
subsists But he can again withdraw the case to his own, file if h5 
thinks fit — 12 W R 53 When a District Magistrate makes an order 
of transfer the case is out of his hands, and the District Magistrate has 
no jurisdiction to make nny order in the case when it is properly seued 
of by a subordinate Magistrate — ^32 Cal 783 He cannot dismiss the 
complaint, much less prosecute the complainant — 3 C W N 490, nor 
can he issue process for the apprehension of the absconding accused — 27 
Cal 979 He can matte no order in the case escept such order as may 
be made by him by way of revision— 30 Cal 449 

Powers and dtities of Mogisttale to whont cose ts transferred —When 
a ease has been transferred after process has been issued to the accused, 
the Magistrate to whom the case has been transferred should proceed 
from the stnge in which the proceedings were left He cannot go back 
and dismiss the complaint under see 203—19 ^ 

The Magistrate to whom a case is transferred can act upon the evi 
dence already recorded by the Magistrate from whom the case is with 
drawn See notes under subsection (3) of sec 350 

The Magistrate to whom 1 case is transferred cannot further transfer 
the case to some other Magistrate subordinate to him— 36 All tCO, n 
A L J a-y 

1394A Sub sec (6) —This subsection supersedes 15 M''d 94 
(decided under the 1882 Code) m which it was held that the village Head 
man not being a Magistrate no case from his file could be transferred to 
the file of another Magistrate 

Prior to Its present amendment, this sub-section applied only to Mllag* 
Headmen appointed under Madras Regulation IV of 1821 , and therefore 
a District ^laglstrale was not competent to transfer a case from a village 
Headman appointed under anj other Regulation {eg, Reg \I of 1816}— 
26 Mad 394 This case is now overruled os the present sub-section 
expressfy mentions the Regulation of 1816 

1395 Revision '—Tlie High Court will not interfere In revision with 
nn order of the DistrWt Magistrate dismiss ng nn application under sec 
$iS for the transfer of a case The High Court's powers of revision ore 
in exjriss terms 1 miied to those tonferrccl by certain section* mentioned 
In section 439, section 526 is not one of those The Letters Patent do^ 
not confer any power of transfer over and above that conferred by sec 
lion 526 The remedji of the applicant Is to make nn independent petition 
for transfer under section 326 supported by offidavit or nflirtnatlon— 
dthu V Maung Po Kho, t Kang 6j2 
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CHAPTER XLIV-A 

SUPrLEMENTAR\ PROVISIONS REtATlKG TO EUROPEAN AND 
Indiw British subjects and others 

52 S*A (i) Where, tn any case f6 uhich the prozisions 

of Chaptef WXIII do uot apply, a 
person cluius to be dealt with as an 
European or Indian British subject, or 
'there any person claims to be dealt utth 
as an European pother than an European 
British subject) or an American, he 
shall state the grounds of such cla'm to the Magistrate before 
whom he is brought for the purpose of the inquiry or trial; 
and such Magistrate shall inquire into the tPuth of such state- 
ment and allow the person making it a reasonable time within 
which to prove that it is true, and shall then decide whether he 
IS or IS not an European British subject or an Indian British 
subject, or on European or an Atnencan, os the case may be, 
and shall deal with him accordingly 

(2) When any such claim 1$ rejected by the Magistrate and 
the person by -xhont it stas made is committed by the Magis- 
trate for trial before the Court of Session and such person 
repeats the claim before such Court such Court shall, after 
such further inquiry, i( any, as it thinks fit, decide the clam, 
and shall deal "Jiilh such person accordingly 

(3) ^\he^ any Court before which my person is tried 
rejects any such claim as aforesaid the decision shall form a 
ground of appeal from the sentence or order passed in such 
trial 

This IS the old section 453 niih certain alterations 

1396 Analysis o! section ~(a) An Inilian British subject claim 
ing to be dealt with as sucti must pul m bts claim lielore tlie Magistrate 
b»fore whom he is brought for the purpose of inquiry or trial, according 
to the provisions of sub section (i) This subsection applies to Presidency 
Magistnfes as well as ^I^BlstrWes in the mufassil (b) if the Magistrate 
rejects the claim nnd tries him, the decision shall form 1 ground of appeal 
from the sentence or order passed in such ippeal See subsection (3) 
This subsection uplics to Presdency Magistrates ns well as to Magis. 
trates in the niutiisal (r) If the Mngistrate rejects the clnim and com- 
mits the necused to the Court of Session he may repeat the claim 
the lalter Court Sec sub-section (2) It should be noted that 
subsection (s) such repetition mny only be made before a Court of 

y 
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(tr( the niufassal) and not before (he High Court Sessions (d) If the 
Court of Session rejects the ciaim ^nd tnes the accused, the decision shall 
form a ground of appeal from the sentence or order passed in such (rial 
(e) n 1 claim IS made before a Presidency Magistrate and rejected by 
him, and the accused is commuted to the High Court, there is no proii 
Sion for repetition of thenilaim before the High Court, and the accused 
Hill not be entitled to put m, under sec *7S of the Code, before the 
High Court a further claim for being tried by a jury the majority of 
whom should be Indians But the decision of the Presidency Magistrate 
rejecting the cHim is not finil, and is subject to rension by the High 
Lourl— Finp V llareiiJra Chondra 51 Cal ^80 (989, 990) C U'. N 
384 a6 Cr L J 385 

1397 Claim as to status : — Exidence — ^The plea tint the nccuseJ 
IS an Curopein British eubjett must be substantiated by ample evidence 
Where iht prisoner pleaded thnt he was an Furopean British subject, but 
the etidence as to his nadon'ility was incomplete, it «as held that the 
plei Hts not made out— b M H C R 7 So also, a mere statement 
by the prisoner that he is un Furopean British Subject ctnnot he acted 
upon— 5 W R 33 The Judge may be satisfied by the nppeirance 0/ the 
prisoner nnd the circum^innces brought forward nt the time that the plen 
Is true, but if he is not so satisfied, and (he plea is persisted In, it must 
be substnniiaied by sufficient evidence — 6 M H C R 7 

opportunity to pleoj mujt be gnen —The Mfigistrate trying the 
prisoner ought to giie him in opportuniiy of phiding that he It an 
f uropean Briiuh subject— $ W R 53 

Time for imbuig claim — ^ cPvini on the ground of stdus may be 
put forinrd before 1 committing Magistrate nt any time up till the time 
when (he commitment is made — Bmp \ ftmendra 51 Cal 980 (991} 
528 'B If J>t iJtiy such case nn Europenn or 
Failure to plaad jul.t subjccl or im European \olhtr 

a waiver. than an European lirttish iiihjecf) or an 

American does not claim to be dealt with as such by the Magis- 
Irato before whom he ts tried or by whom he is committed, or 
if, when such claim has been made before and rejected bj the 
committing’ Mag’istratc, it is not repeated before the Court to 
which '•jcli person is committed, he shall be held to hate re- 
linquished his rig-ht to be dealt with as an European British 
subject or an Indian British subject, or an Furopean or an 
American os the case ma} be, and sh til not assert it in an> sub- 
sequent stage of the case 

rbis is the oil 454 with cvrtnin nitrriitions 

J 395 WalyeTt~An f urtp^tm Brjiuh subject can relinquish hw 
right* The prci>Mlcin» of i/ils Code gwe certain rights and prlvllrgcs to 
the I uro{«-an British hubject*. nhoJi fight* they are at liberty to give w? 
— b C «1 6j Failure to make a claim ■mount* to a rtllnqul»hment ol 
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rights — 1912 P R 6 nTierc the Magistrate expla ned to the accused 
his rights under this Code and then asked him if he claimed to he dealt 
tilth as such, and the accused stated that he did not claim the rights, 
It was held that he hod relinquished the rights — Barindra Kumar Ghosh, 
37 Cal 467 l( no claim w put lorwwd before the commuting Presi 
dency Magistrate, the accused will not be allowed to assert before the 
High Court any claim 10 be tried by a jury the majority of whom should 
belong to his own nationality — A»i/» s Hataidra 51 Cal 980 (991) 29 

C N 084 But the omission of the accused to avail himself of his 

right to claim liic benefit of section 52S\ does not conclude the matter 
and he is not debarred from urging that the conditions mentioned m 
clause (a) or (b) of sec 443 eai»t — linrlindafe v Emp 52 Cal 347 29 C 

W N 447 26 Cr L J 401 

The expression any subsequent stage of the case includes the stages 
of appeal and revis on — Jereniah \ Johnson 45 M L J 800 

Magistrate uhelfier botnid to injorm accused of his rtgMs — The 
Calcutta High Court holds that before an European British subject can 
be considered to have waived the privileges conferred upon him by this 
Code it must appear that hi> rights were distinctly made known to him 
to enable him to exercise his choice and judgment whether lie would or 
would not claim those rights— b Cal 83 IVhere (his was not done, the 
conviction was set aside — 18 C W N 385 and the records were return* 
ed to the Magistrate with a direction (bat he should explain to the accused 
all the privileges he was entitled (o as an European British subject and 
definitely ascertain from him whether he waived his claims — 7 N L 
R 93 But the Punjab Chief Court holds that it is not the duty of the 
Magistrate to ask categorically whether tic accused cl im» his right as 

an European BriU'h subject much less his duty to evplain his right to 

him as such subject The Legislature j pears to presume that a person 
entitled to a privilege knots of us existence and that if he desires to 
assert It he will assort 11—1885 P R 5 

Keiacalioii of wautr --Ibc Waiver is not irrevocable If the with 
drawal of the waiver is made promptly and shortly after the waiver had 
been made, and if substantially nothing Iiad been done ui the interval 
on the waiver, the withdrawal should be allowed — 1908 PR 1, 1878 

P R 17 

528 C Where a person, not being an European British 

Tml ol pu.oa « b. ““ European 

longing to clats to which British subject or not being an Indian 

he docs net belong British subject, is dealt xtif/i as an Indian 

British sub]ect or, not being an European (other tfiau an 
European British subject) or Imertcan, is dealt tilth as an 
Liiropcan or American, and such person does not object, the 
inquiry, commitment, trial or sentence, as the case may be, 
shall not, by reason of such dealing, be invalid 
This IS the old section 455 with certain alterations 
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628 !D (i) Unless there is something- repugmnt in the 
Applicatioa ot Acts context, all enactments m-ide by the 
'“iSSlUfo/SSS Governor Genemi CouncI or «r 
of Session Indtan Legislature which confer on 

^^agIstrates or on the Court of Session jurisdiction over oSences 
shall be deemed to npply to European British subjects nlthough 
such persons are not expressly referred to therein 

(3) Nothing- in this section shall be deemed to authorise 
any Ccjrt to exceed the limits prescribed by this Code as to 
the amount of punishment which it may indict on an European 
British subject or to confer jurisdiction on any Magistrate of 
the second or third class for the trial of such subjects 
This s ihe old section <159 niih ceria n alterations 


chapter xlv 

Of Irregular Procecdjncs 

529 If any ^IaglStrate not cm 
‘'j' ■“ ^’> 

mg things namely — 

{«) to issue a search warrant under section 98, 

(h) to order, under section the police to invcsti 

gate an oflence, 

(c) to hold an inquest under section ij-6 

(d) to issue process iimlcr section 186, for the apprehcfl 

* Sion of a person withm the local hmils of his 

jurisdiction who has committed an od'ence outside 
such limits 

(e) to taUc cogniztnce of an offence under section Jp®' 

sub section {\) clause (o) or clause (b), 
if) to transfer a case under icction 192 , 

(g) to tender a pardon under section 337 or section 33S, 

(h) to ‘•clI property under section 524 or section 523 of 
(1) to nithdravs a case and Irv it himself under section 

crroncousl} m good faith docs that thing, his proceedings shall 
not bt set aside mcrclj on the ground of his not being so 
empow cred 
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1399 Scope of section: — Clause (/) — A case includes cases 
under Clnptcr \in or Nil See notes under Sec *92 The irreguhrity 
of ir-uisfcr under Sec 191 by t Magistrate not empowered is cured by 
this section — 36 Cal 36 Cal 370 

Clause (i) — See ao \ 1 I cited under See 337 

Pre/uJicc to accused ■ — Hastng regard to the provisions of this section 
read with Sec 531, it must be shown that the proceedings wrongly held 
in a case base in fact occasioned a failure or justice before they can be 
set aside— 39 Cal 119 

530 If anj Magistrate, not oeing empowered by law in 
Irregulatities whi h behalf, does any of the following 

Titiate proceedings things, namely — 

(a) attaches and sells properly under section 88, 

(&) issues a search-warrant for a letter, parcel or other 
thing m the Post Office, or a telegram m the 
Telegraph Department, 

(c) demands security to keep the peace, 

(d) demands secjntj for good behaviour, 

{$) discharges a person lawfully bound to be of good be- 
haviour , 

(/) cancels a bond to keep the peace, 

(g) makes an order under section 133 as to a local 
nuisance , 

(/i) prohibits, under section 143, the repetition or con- 
tinuance of a public nuisance, 

(1) issues an order under section 144 
(j) makes an order under Chapter XII, 

(fe) takes cognizance, under section 190, sub section (i) 
chose (c), of an offence, 

(l) passes a sentence under section 349, on proceedings 

recorded by another Magistrate? 

(m) calls, under section 435, for proceedings, 

(»i) makes an order for maintenance, 

(o) revises, under S 515, an order passed under S 514, 
(f) tries an offender, 

(q) tries an offender summarily, or 

(r) decides an appeal, 
his proceedings shall be void 

1400 Clause ()) —This clause refers only to a ca'e where 
Magistrate is not competent, by virtue of the position he holds or 
powers vested m him, to try a tase of the character mentioned in E 
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But where a Magistrate is competent to try a case under Sec 145 the 

fact that he has no local jur sdiction over the matter w ill not make the 

trial void— 5 C W N 686 

Clause (p) — If a Third Class Magistrate, not being specially cm 

powered by the I^al Government tries nn offender under set a of the 

Bombay Pubic Conveyances Act {IV of 1863) the trni is \oid— RataMM 
9ai If 1 Second Class Mngistrate tries in accused who his actually 
committed an offence under see 409 I P C as though for an offence 
under sec 406 I P C the tml and tonviction are void — J Bom I R 
27 But where the offence cons sis of circumstinces of iggravaton nhch 
make it triable by a higher Court ind a 2nd Class Magistrate tries it 
Ignoring those aggravating circumstances the proceed ngs are not loirt 
oh iMitio under this section — Q E v Gundya 13 Bom 302 See also 
4 Bom I R 36' K F \ Ayyan 24 Mad 675 and Dawsen v K F 
a Rang 455 36 Cr I J 1108 

Where a tml is \oid under this section sec 403 does not bar a 
retrial — 8 Bom 307 igto P R 7 29 Cal 412 

Clause (q) — llhere a Magsiraie del berately disregards the offence 
actually complained of sir in offence not triable gumminly, and tries It 
summarily his proceed ngs irc Misotuiety soil— j C W N 252 *9 Cal 
409 1907 P L R 31 4 Cil 18 Fmp v Rtim Naroin 46 All 44^ 

Clause (r) —The word Magstraie' i« this section includes a Session* 
Judge therefore if a Sessions Judge hears on appeal which ought to have 
been presented to the High Court the proceedings before the Sesroos 
Judge JIM absolutely soid— /« re tbdulh a Rmg 386 (387) a 6 Cr I 
J 303 AIR 1935 Ring 39 

531 No findini^, sentence or order of nny Criminal Court 
Proceeiirgs m wrong set nside merely on the ground 

thit the mc^jiry, trial or other proceed 
mg' m the course of which it wns Trrned nt or pissed, took 
place in 1 itronf;^ sessions division, )distnct, sub dnision or 
other local area, unless it ippeirs that such error Ins in fact 
occasioned a failure of fjsticc 

1401 Oblect a*Dd scope of McUen’— Tlie polity of ihs Code f* 

shown by secs 531 538 It 10 uphold in most ciset orders pissed by * 
Crlmiml Court which was licking in local jurisdict on or which hs* 
commlifcd illegiliiics or irrcKularitlcs, unless failure of justice has b**'' 
occas oned or is likely 10 be occasioned through such want of jurisdictlo*’ 
or such lllegilitles or Irregulirii ei — ^43 Mad 791 

This teciion only refers to d strleit subd vision* and loeil ares* 
gavtCrnrJ by Ihii Code and not lo tributary Mahals like Keonjhir or Mout 
Bhanj to wllch the Co<lr do^t not eatend— if Col 667 8 Cal 985 

The ‘order under this tecilon Includes an order of commlEtal”* 
tlhagvatia v Fing Fmp j Pal 417 (431} 36 Cr L J 49 

Offentt 1,1 (Mie place trial or eommitme’it it another —See h»Oie 54'* 
under tectlon 1— See at«o 17 Mad 403 died under tee 513 
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Comniitment lo tirong Sesstotts — See Note 549 under sec 177 
Trial al a f'lace outside /uriJiction — Where 1 criminal appeal ^las 
presented 10 a Sessions Judge it a place his jurisdiction but was 

heard md disposcil of u a plicc which was outside the local limits of his 
criminal jurisdiction hut where he hid crvtl jurisdiction, iC was held that 
the procedure was an irregularity but no failure of just ce being occa 
sioned thereb) the trial w as not 1 nullity — 17 All 36 

Jurisdiction of Court to order forfeiture — This section applies only 
to proceedings in a wrong plice and cures defects as to local jurisdiction 
But It cannot cure a defect where » bond of appearance taken from the 
accused by one Magistrate is forfeited b> another Magistrate for it is 
a defect not of local jurisdiction but of personal jorisdicfion — 16 Bom 
I R 84 (cited under sec S> 4 ) 

Failure of justice — ^Where no objection was taken in the Lower 
Court, and the petitioner failed to show in the High Court that he had 
been prejudiced, the High Court declined to interfere — 21 W R 88 Even 
the fact that the obji^tion to jwjsdielion was talen at a comparatively 
earlj stage of the proceeding* wa* not a concluste proof that the accused 
wi* prejudiced by the. irregularity — 34 C 1 J too 

532 (i) If any Magistrate or other authority purporting 

to exercise powers duly conferred, 
When irrerulif commi‘* which were not so conferred, commits 
melt* mty b* vahlated . , . , , 

an accused person for trial before a 

Court of Session or High Court, the Court to which the com- 
mitment IS made may, after perusal of the proceedings, accept 
the commitment if it considers that the accused has not been 
injured thereby, unless during the inquiry and before the order 
of commitment, objection was made on behalf either of the ac- 
cused or of the prosecution lo the jurisdiction of such Magistrate 
or other alathority. ,j 

( 2 ) If such Court considers that the accused was injured, 
or if objection was so made, it shall quash the commitment 
and direct a fresh inquiry by a competent Magistrate 


1402 Scope ol Section .—Sec 531 must be read as complete in 
itseU and not as m any way cut down or limited by the proviso contained 
in the latter part of sec 532 Sec 531 applies only to cases in which 
there is no jurisdiction by reason of the inquiry, trial or other proceed- 
ing being held in a wrong local area Sec 532 seems to refer to cases 
in which the Magistrate h comjietent lo deal with the offence as having 
taken place within the local limits of his jursdiction, but has no power to 
tommit to the Sessions either because he is a Second Class Magistrate or 
for some reasons other than that of want of local jurisdiction — 16 Bom aoo 

This section applies only to cases where the Magistrate or othei'^ 
authority who has assumed to commit has not been duly invested 
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Ihe powers under wh:ch he Ins ‘tssumed to make the commitment i i 
when the defect ts one personal to the committing authority nnd there « 
no defect in his proceeding— -1890 P R 16 This section does not deal 
with cases in which the defect in the committal order arises from want cf 
torntorni jurisdiction — 16 Dom aoo, ao Cf L J 416 (Mid) U d** 
not apply where the commitment is bad /Mving to n disqualification of the 
Magistrate under sec 556 — 2 I B R ao9 It has no application to 

commitments made by Magistritcs acting under sec 34G — 12 C h 
136 But this sfttion applies where the commitment is irregular by 
reason of want of sanction under sec 196 or J97 — Q E \ B G 
22 Bom 112 Q E V Kforton 9 Bom 2S8 It also applies where the 
commitment of the approver (who has broken the conditions of pardon) 
IS irregular by reason of \vuit of Ihe certificate of Public Prosecutor re- 
quired under sec 339 — Aga Ho v Fmf) } K >ng 55 4 Bur L J 

Obitelion to coiiiiiiitiiient — If a Magistrnie, being cmpowerol to 
commit to the Sessions but having no territorial jurisdiction over the 
place of offence commits a case to the Sessions, the Commitment is tJhd 
under sec 531, and it cannot be >ei asJc under section $32, nllhough the 
objection to such comniiimenl was talen before the commitment— p B 
V 7 ?eddv 17 Mad 40 

^\'here objection to the want of jurisdiction of the Magistrate to com 
ntit Is not tal cn before tlie Magi»tratc the High Court can accept Ihe com 
fflitmrnt under this section, if it ionsiJerv that the necused has not been 
prejudiced thereby— 2j Bom 112 

633 (t) If any Court, before uhtch a confession or otiicr 

Hon-campliinc, wKh stitement of nn iccu«d person re- 

proTuion of S corded or purporting to be recorded 

under Section 164 or Section ^164 ts tendered or has been received 
in evidence, finds that nny of the provisions of cither of ‘Mch 
sections have not been complied with by tlie Afagistrate fC 
cording the statement, it shall take cMdcncc that such person 
duly made Ihe statement rcconlcd, .and, notuitiistanding an)- 
thing contained in the Indian nvidence Act, iPy2, S pt, such 
statement shall be admitted if the error has not injured tlie 
accused ns to his defence on the merits 

(2) The provisions of this section apply to Courts of Appeal, 
Reference and Revision 

H 03 Scope Ol Section; — Whai ihh F'^non mi-an* f« lhl< th*' 

■wh^re a ronfrition or oihT »iatrfn»‘ni of an arcu»<>il person I« duly mad* 
but fn rfconJmg te th.- provision* of tin* law havp not lirTn compl C"! with 
oral cvllrnrr It n Jmiss Me to prove that Ihe ronfrstlon or ihe sfilrmrnt 
was duly male Tim defect whirh this seciton inirnis to cure f« one not 
of «utf«iftnee but of form only, ns for Instance wlen ih" Sfagivtrale fa* 
omiiled In »Ign itie certlfcaie or has amiuM to state fn ih" ceriJficate 
that the .i3i,m,nt wj» taken fn his fearing— 2 C IT h ;oJ. ip«5 T 
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R i“, or whrrf the Magi'irve has omitted to record that the required 
w irmng ivas gnen to the acctised under sec 164 — Parlap Sinf;h v EtnP 
f> I^h 415 - I-ih I J 4R1 Kttmai v Fnip j Pit 87^ Eheman 

\ Ftnp 6 I ih 5S a6 Cr O J 1074 Pa^a Singh v Fmp 7 Lah 
I- J 250 26 Cr L J 14^8 But this section wil not render i confes 

sion admissible v,hen the pro\i>ions of the Inw have been totally dis- 
regarded, as for instance where •» statement has been neither signed by 
the iccose.! nor certified hy the Magistrate — 0 Mad 224 17 Cil 862 or 

where no warning was given at all under sec if^—Partop v Eittp 6 Lah 
4I3 AIR i<)25 lah This section his no appJiCition where no 

record whatsoever has been made of a confession — 3^ All 260 But in 23 
Bom 221 and 21 Bom 403 «t has been held that this section applies to 
omissions to cQmpl> with the law a« well as to infractions of the hw, i e , 
to defects not only of from but of substance also 

/rregulintv i»i rerord of confession — See Notes 1037 1038 ini 1042 

un ier see sf 4 

Oriiittion to sign the retard —See Note 1040 un |cr see 364 

llfliil of tneineranduni or tetlifieole —See Note 510 unler sec 164 
and Note 1041 unler see 364 

Irregiifiirily 1* recordini, eonfession —See Note 416 under sec 164 

534 hi omission to mfonn under 9 447 any person of 

Omusion to pr, nlor. "«'■'» napU, XWIll 

mation under section 447 shall not affect the inl/rfjlj of out 

/iroceet/in^r 

Thii seeiion ha» beo-n vnv iled b> »ection (4 &f the Criminal LaW 
Amendment Act XII 0/ » 9*3 

535 (i) Xo findtnjj or scnfencc pronounced or pissed 

E«tct of omiuion to ■>' d'™"' in'iil'tl morob on the 

prepare charge ground that no charge was fnmed, 

unless, in the opinion of the Court of ippcil or revision, i failure 
of justice has in fact been occasioned thereby 

(2) If the Court of appcil or revision thinks that a failure 
of justice Ins been occasionctl by an omission to frame a charge 
jt shall order that a charge be framed, and that the trial be 
recommenced from tlic point jmmetbaielv after the framing of 
the charge 

H 04 Omission to frame charge —An oniit,sion to fnme i 
chirge does not invnhdiie an order of scquiitil ind render ic equivalent 
CO on order of discharge slcli order i I ar 10 i retnil for Ihe ■,ime 
offence — 3 \I 1 '*9 

Uhere i chirgc was franW under sec 147 I P C, but the 
was convicted of in offence unler •re vj. I P C, it wis held 1 

Cr 80 
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convictiort W1S lUejJiI on i{t;ount of the absence of a chnrge under s« 
1J3 I r r find sec 535 of lh«s Code dil not cure tlie defect Tlie ’Roni* 
merely on the ground that no chnrge «ns framed ’ in this section must 
niein n cose where the offence being “i {>etty one, and the evidence ben^ 
fairly taken, the Court fnmed no charge nt all Uut where a charge 
has been {ranted (in this case a cliirge under «re HJ I P C »a‘ 
frimedl this section does not apply and it ctnnot be said that the con 
nciion ihtU not be tleemetf mvsM merely on ihe ground that no charge 
wns fnmed nnd the persons rhargeil under sec «47 1 PC, for rioting 
with the roninion object of rouving liurt to the complainant nnnot be 
coniicted under sec 323 f PC, of closing hurt to inoihcr person— 
40 Cnl 168 Put in n recent case the same High Court has Iild down 
that this srciion H not confined to cases where no chsrge nt nil hai 
been fnmed but niso applies to cise* in which no cinrge was framed of 
ihe jnriiculir offence of which ilie ncciised has been convicied (though 
1 rlnrge of nnother offence wav framed ) — ttahini v A F, ft P 
I J f f j6 ( r f J ijy9 

Where 1 Mngistnte fnmed a charge under section 19 (e) and (0 
the \rms Act, snd then submitted the recorl to the r>i»trict Mogiitraie 
for his sTnciinn nnd the {)Hirici Nfagivtraie ssnciloned the Institution of 
proceedings whereui>on the trni proceole.1 and the nieused was con 
iicleil It wns hell ihst the omission to frune n chirgi sfresh oUer 
ssneiion wnv rureil by (his stcllon— f f H R 

630 (i) If 'tn olTcncc Irnblc uitlj thr nu! of n 

TrW t, lurr o( offtnM Oic trnI ^Inll not on 

triable with asscfjora thnt |;ro«ml onU be ins 'tint 

(2) If ^n offence trnbic by ’x )ury ts tried vuth ibe 
Trial with assessors of of ''^wssors, ibe trni sJnll not on tint 
offence triable by jury ground only be intnlid, unless the objec- 
Iton IS tnken before tltc Court records its finding 

1405 ^uh srflion (/) — n>e d ffereoce |>r|wern n trial i) Jury nni 
n trill with thr nt«l of ns<-r«vors lies in the summ ng up of ihr M*'', on I 
ibr mmner In which the smlirt rf Ihe jury nn 1 Ihe opinion* of the asses- 
sors -ire nf en ft is nt this Jsiirr pont |hit there fs a depirtorr of wa/** 
anl if the icrusnl does not put sny cljeetlon nt the rruehl point, h' 
rmnrt afirm snfs l»e lieinl fo romplslo Ufiere po oljeciim « is taken 
at ih" trill ii « IS too Jsie i(i Islcr rlje^iion on nj peil— 33 n<7rn 

\uhif(iien (v) •— IMierr a ri*r »«» iHiM* ly jury lut wi* tried 
whh ilr ml cf nssrssc r» nnd no sbjecilon was taken at the ertil, it •!** 
ii-ll thil the trill SMS ool Invalid, rvro thosigh ihe pmiseij was malefisb 
h lojiireil, in ns much ns ihe ijiffernj from the ojlnlon* of th' 

n.s^wrf^s not rrjculei'vl the arcusnl — jj 'lit Cp Hie rljes-ilnp must 
Ir* i-iLm ni ili^ trill nn t cmnrr fie iikap in aj’peil — JUJ 
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537 Subject to the pro\isions hereinbefore contained, no 
findings, sentence or order passed by a 
Fmaing or sentence .. 

when rerersible by reason of competent jurisdiction shall 

of error or onussion ui be rcsersed or altered under Chapter 
charge or proceedings t it • 

A>3\JJ or on appeal or rei ision on 

account — 

(a) of anj error, omission or irregularity m the com- 
plaint, summons, warrant, charge, proclamation, 
order, judgment or other proceedings before or 
during trial or m any inquiry or other proceeding 
under this Code, or 
(/)) (Onulted) 

(e) of the omission to revise any list of jurors or asses- 
sors in accordance with Section 324 , or 
(d) of any misdirection in any charge to a jury, 
unless such error, omission, irregularity or misdirection has in 
fact occasioned a failure of justice 

Explanation —In determining whether any error, omission 
or irregularity in any proceedings under this Code has occa- 
sioned a fadare of justice, the Court shall have regard to the 
fact whether the objection could and should have been raised 
.at an earlier stage in the proceedings 

Change: — Clause (b) ( which referred «o 'want of or irregularity 
in any sanction required b) seclion 195 or any irregularity m proceeding 
taken under sec ^^(>), fad the illustration have been omitted by sec 148 
of the Cr P C \mendment \ct, Will of 1913 The Illustration rm 
as follows — " A Magistrate being required by law to sign a document 
signs in it initials only This is purely an irregularity and does not affect 
the validity of the prarceding ** This illustration was given to show the 
class of irregularity contemplated by this setlion, as disliiiguist<ej from 
substantial departures from law — 4 Lah 376 (at p 380) Gut < s this 
Code nowhere lays down that the Magistrate must sign his name in full 
and not in initials, the illustration was thought to be “ Inappropriate ’’ 
and has been omitted by the Stiftt CvmmiUee of 1916 

1406 Scope of Section: — This section applies to mere errors of 
procedure arising out of mere inadvertence and not to subscantiv- errors 
of law— 8 Dom 200 11 R H C R 237, la W R (PC) 32 It does 

not apply to cases of disregard or disobedience of the whole of some man- 
datory provisions of ihc Code, but applies only to cases of failure to 
comply with some part of such provisions in the tourse of a |,ereral 
compliance with the whole — GangaJhar v ffhangi 25 Cr t. J 
(Sag) When a trial Is contrary to taw, it is no trial at all, ail a 
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ob^ifnce to an express provt'ion of Hw “is to the mode of th® trial i> wt 
fln irregularity which can b® cured by this <!ection, but is on Dlgalrr 
v\hich vitiates the whole trial This section has not th* effect of c>rng 
material irregularities and absolute ilfegahiies The errors wluch can 
be cured by this section are formal defects of procedure md n t sutv 
Btintive errors of law— 75 Mad 61 {P C ) 5 P L J 6t Th?> s^rticn 
does not apply to an infringement of statutory requirements It o'lr 
appi es to errors, omissions and Irregularities of *» technical mture trluc’i 
may occur by accident or oversight in the course of proceedings to" 
ducted in th® mode prescribed by statute If in conducting a trial 
Julgp ndopts a procedure which iv a departure from the Tuthorised ft'*’ 
crdure it would ^mount to a viotarion of the law, which cinnot be cured 
by section 537 — llJu i Croaii 4 I ali yyS, Lytne \ Ctsrj-n, 4 Lah 
387 (386) Thus where two cross-cases were at first tried bj the JuJgr 
sepirately hut were vfternards tried jointly, the evidence for the pfo* 
seculion in one case wis treated it the request of the accused as the 
defence evidence in the cross-case, only one set of findings was recorded 
in respect of both ctves, and liaaVy one composite judgment was delnerei 
hfW that the procedure adopted by the Judge was a senous depirture 
from the usual inJ proper course, and was not only irregular but grossly 
illegal Section $3" could not apply to the case — Ulu \ Cro^tt 4 ^* 1 * 
3-6 The test to be applied in considering whether a partlculir infrifig** 
ment of the ptoMsions of the Code doe* or does not fall wlthn the 
purview of section 537 appear* to be this Does the error go to the whole 
root of the trial ’Does It m effect vitiate the proceedings’ Has the Court 
Rvsumed an authority whuh it does not posses*’ lifts it brol en the vital 
ruW of procedure’ If the error is of such a nature then the profWvl 
ings arc vitiated in their very inception and section 537 has no apples 
tion, but the mere fact that a certaut provision of the Code i* imperative 
does not in itself indicate that a breach of the provision vinates ihe whole 
jroceeding — Emperor a fleehu Chauhe 45 /HI 174 (1*7) so A D J 
874 24 Cr 1 J 67 A distinction should be made between a posiuve 

enactment by the Cale that a certain trial shall not take place and a pa 1 
live enactment that in the course of such a trial certain detailed pio- 
cedure should be followed Both are imperative provisions But still th® 
one I* a d fferent thing from the other In the former case an infringe* 
ment of the enactment amount* to an assumption of juri Iiction and 
vitiates th® trial from the very beginning In the latter ca>e an infringe- 
ment merely amounts to an error omission or irregularity in ihc procedure 
aloptel in the course of the trial Thi* section aims at curing infringe- 
ments ol the latter type — Sga Jlla (f v h F 3 Rang ijq 26 Cr 
I J *336 \ I R tips Rang 258 

Subject lo proTistons hertruhefore rnnlaiwed ' -—Tliese words do not 
refer (o ihe provisions of the entire Code preceding this leclion "bul only 
to die jrovi.ions of this chaffer (it secs 5J9 10 536)— 10 C U’ h 
fper Sliarfuldin and Be icbcroft JJ), Cotilta-~j» Cal lyf 73 Cal 9*3 
*iy) I \\ N *}~t (per 1 Wcher J) 

• Court of (ompetent /nrisf/icfioit — Thw means a Court of com 
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pclcnt juriiJiciion m rt»[>cct of tlic pmiculir offence charged — jo Bom 
310 If T Magisirate in consequence of n jwrsonal disqualifiv ition (eg 
under section 55(1) is fori iddcn by Iiw to try a particular case though 
he may be authorised generally to try cases of the same class, he cannot 
be said to be a Court of Competent jurisdicttun nith respect to that par- 
ticular case — 23 Cal 328 Thus *» Magistrate who takes cognizance of 

a case under sec 190 (i) (c) is not competent to try the case, if the 
accused objects to il and if in spite of such objection he proceeds to try 
the same himsrlf, fic cannot be sail to be a Court of competent juris 
diction in resi'ctt of that case — 13 All 345 If a District Magistrate 
transfers to a subordinate Magistrati 1 case which the latter is not com 
petent to try a trial by iht. latter of that case is a defect whicli cannot 

be cured by this section is the trill is not held by a Court of compelciii 

jurisdiction — 23 Cal 442 

1407 Tailure of justice — The test m case of errors omissions 

or irregularities an I other matters of iil e nature referred to in thu 

section IS not whether the Court hal acted illegally (for in one sense 
csery error or irregularity in <0 far as it tontriscnes the provisions 
of the Code is illegal) but whether there had been a failure 

of justice— J7 Cal 833 Moreover the test (vu , wlitlher the error or 
irregularity has occasioned 1 failure of justice) is one which can be pru 
]Krly applied only after tiK fnal result of the tase is I nown Where an 
objection IS tal cn on the ground of there being a m'lterial error befon 
a case is fnally dspus^l of and wink there is time to correct the. same, 

It would be unreasonable 10 hold that the xciion intends the error to be 

allowed to remain uncorrtciid I0 hold that would bo to give this section 
the effect not only of curing mtre formal dcfcits of procedure when dis 
covered too late but of jriciically subverting ill procedure — 23 Cal 983 
If, however, the inqu ry has proceeded far enough to enable the test 
required by this section to be appi ej this section 11 ly be called in to 
ture the error or irregularity — 12 <.r I J 320 (Smd) 

• /ii fad — llif weirds in f ict hive l>ee.n inlroduudJ into the Code 
of 1898 Hjparently in order to emplnsi/e the duly of the Court to go into 
the merits before interfeing in consequence of misdirection or other error 
—26 ^fad I 

1408 Error omission or irregularity —Error or irregularity III 
suin' lO'is or warrant — Set 8 \11 293 m bote 143 under sec 68 ^3 
Mad 1088 and 18 \ I J 1140 111 Note 182 under sec 90 ond Note 
285 under sec 115 Ihc error of 1 Magistrate, m proceeding by w irrant' 
instead of by sumniuns furnishes no grounel for quishinj, the prcCeedmgi 
—I W R >6 

A search w irranl is'U I iKegilly under section ijh (1) cannot, bj 
the operation of ilus s ction be. taken te> have been validly issued under 
see 98 This section cannot give Icgil effect to a defective warrant— 
35 Cal 1076 

Issue of fresh suiiiihohs — Mherc on an mformalion a summons was^ 
issued to the accused anl owing 10 its disclosing no offence a fresfl 
summons w i» issucl wuliout my freUi'Tw supplemental information, 
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error, omission or irregularity in the fresh summons ^\a> not su/licicnt to 
upset the finding and sentence unless it had occasioned a failure of justice 
— ^31 Bom 6n 


Irregularity in arrest — Ubere certain arrests were made without the 
substance of the warrants being notified to the persons arrested the 
omission was cured by this section— 18 Cr L J 666 (All) 


Absence of comflami — The absence of a complaint of Court required 
by sec 195 of this Code goes to the root of the case and vitiates the 
whole trial— Cirdhari hat v Bmp , 14 O L J , 194 2 O W N 174 
Cr L J 949 Atneraj v Emp , 23 A L J 35 26 Cr L J 75 * 


Error or omission in the charge — ^An omission to set out the guilty 
intention of the accused in a charge will be cured by this section unless 
It IS shown tint the omission has occasioned a failure of justice — ts Cal 
391 Where the law and settion of the law were mentioned in the charge, 
the omission of the words " unlawfully and maliciously ” in the charge 
was not so material as to prejudice the accused— 4s Cal 957 
omission of the word ‘ dishonestly' m a charge under sec 41* I P C i' 
not a ground of reversing the conviction and sentence, where the aaused 
person fully understood the nature of the offence with which he was 
charged and has not been prejudiced by the omission — to B H C K 
373 Where there is ample evidence to show the common object of 10 
assembly, she omission to mention the common object can be cured by lhi> 
section— a B L J 541, 18 Cr L J 328 (Bat), at Cal 827 But where 
the charge is defective and the common object of the unlawful assembl) 
IS not very precisely set out therein, and moreover the charge does not 
specify she property the (ahmg possession of which is supposed to be the 
common object of the assembly, the defett m the charge cannot be cured 
by this section— 33 Cal 295 


Errors lu frame and conienls of charge —See Note 730 under see *25 
Irregularily in pror/a»«o/io« —Sec 191? B R 39 m Note 165 under 
see 87 

Error or omission iii fiidgment —Sec Note joji under see 367, under 
sub heading ‘ Defettwe Appellate judgments ” 

Misdirection to fury — ^ce Note gi6 under sec *97 


538 No aliachmeiit made under this Code shnh be 
Attachment not illegaT deemed unlawful nor sh ill any persosi 
nor distrainer a trespasser m.ikinir the snme be deemed a tres 
for defect or want of form ** , 1 r nr 

m proceedings passer, on account of any delect or 

want of form m the summons, writ of .ittachmcnt or other 
proceeding's relating thereto 

The word ‘ aitaclimeot ' has been subsliluicd for the word ' distress 
by stc 149 oI ihe Cr P C tmendmeni tel, III of 19*3 A similar 

amendment has been nndc 10 sections 386 find 387 
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CHM’TER XLVI 

Mi*;ccllaneous 

539 VffidaMts and nfHrmations to bt used before any 
Courts and persons High Court or any ofTtcer of such Court 
before whom affidavits , 1 j 1 f t. 

may be sworn. sworn and iflirmed before such 

Court or the Clerk of the Crown, or any Commissioner or other 
person appointed bj sucli Court for that purpose, or any Judge, 
or any Commissioner for taking a/Hdavits in any Court of Re- 
cord in British Indi i, or any Commissioner to administer oaths 
in England or Ireland, or any Magistrate authorized to take 
affidavits or afTirmations in Scotland 

1409 VfTiJavits sworn before the PrMidency Magistrate of Calcutta 
cannot bt used before the Paina High Court— BA Hy Co v Sh 
t/akbul A I R 1015 Pai 755 An alfidavit niddc before a Magistrate 
who hss no seism of the case or who is not competent to try the case 
(but IS competent only to rormiir it being a sessions case) is not valid 
and cannot be used before a High Court— Rant Chandra v K B 5 Pat 
no 7 P I T 304 \ Deputy Magistrate has no power to idmmisler 
oath to a person mal mg a d<claration in the shape of an affidavit and 
such person cannot be prosecuted for perjury if he males any filsc state 
ment in such affidavit— fu re ltwat<handra 14 Cal 653 But an affidavit 
to be used in a Civil Court miy be sworn lo before any Magistrate by 
virtue of sec 130 of the Cml Procedure Code— DtneftmiJ/iu v i/iirrymulfy 
8 C W N xl 

An affidavit must contauv nothing but bare facts I nown to ilie person 
who makes the iffidwif eilher pcrsonilly or upon information from a 
source which lie believes lo be a correct source and one on which reliance 
can be placed \s human beings are Inblc to make mistal es in reCiimg 
facts, the law requires that the contents of ifhdavits should be Carefully 
read over Co the dejionents in n language which Ihey understand md 
should be vouched by them to be correct — j6 All 13 

539 *A (i) If ^1^'* application is vnule to any Court 

Affidavit in proof of courjc 0} ou> inquirx trial or 

^onduct of public servant other proceeding tuiifcr Ibis Code, and 
allegations are nuule therein respecting any public senanl, 
the applicant ina) gne e.idence of the (acts alleged iii the ap- 
plication by afTidaiit ami the Court tna\ if it fliiulvS fit order 
that etideijce relating to such facts be so gncii 

An affidaiit lo be used before any Court other than a High 
Court under this section ma\ be stom or affirmed in flic monner 
prescribed in Section S 39 > O' before any Uagufrofe. 
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Ifjiclazits under tins section shall he confined to, and iWl 
state separately, such facts as the deponent is able to proze from 
his oztn kuoztledpe and such facts as he has reasonable grounds 
to belieie to be true, and, m the latter case, the deponent shall 
clearly stale the grounds of such belief 

(2) The Court way order any scandalous and irrek'.ant 
matter in an aflldatit to be struck out or amended 


Tilts section nnd the haxe beca added by section *50 of th<* Ct 

P C Amendment Act, X\ III of 1923 “ Tins new section is intended I® 

(Iiicouragc the nial.lng of false and stanJalous statements «jn petmo®* 
filed before the Courts, if such petition seeks to impugn the action of suli- 
ordinate nuthorilKs ” — Slatement of Objects and Reasons (i9tf) '* ''* 
think that the provisions of this section should apply to all criminal pro- 
ceedings, including appeiK We tiooW allow the applicant to gi»c 
dence by affidavit, and would leave the Court a discretion to require thi* 
to bo done in nny vase ’ — Report of the Select Comnntlec of 19'^ 


5 dd-B (i) Iny Judge or Magistrate may, at au\ slagf 
of any inquiry, trial or oilier proceeding, 
ocal inspectton after due nohcc to the parlies, iisit 

inspect auy place in uhuh an offence is alleged to have been 
committed, or any other place uhich it is in hts opinion neces 
sary to iicw for the purpose of properly appreciating the end 
ence gnen at such inquirz or trial, and shall zidhout uniieces 
sary delay record a memorandum of any rciciant facts obser cd 
at such inspection 

(2) Such memorandum sludl farm part of the riiord of 
the case If the Public Prosecutor contpfutiintif or accused so 
desires, a copv of the memoranjum should he furnished to him 
free of cost . 

Pronied that in the case of a Inal b\ jury or -aith the aid 
of assessors, the Judge shall not act under this section unless 
such jury or assessors are also alloned a zieu. under Section 

293 

*' This secliun is inserted definiieir prescribing lint nn^ Jo<l>,c 
Magistrate imy, at my stage of any inquiry or trial, visit and inspect 
any place connected with the occurrence, subject to hiS recording t note 
of his fnsptllion — Slalemcnl of Objech and Reasons “Me are 

of opinion lb'll the Julf," or Magistrate slnll view tin locus in <juo onlv 
for purpose of properly npprrciiting the evidence giien at llie trill and 
III It In the rase of trhl by jurj or with nsscssors the Judge should onlr 
view if ihe jury or assessors do the s.iiT>e under sec 20J Mr aho think 
Ihil notice should be given 10 the parties of the intention of the Judge or 
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Magistrate to Msit the loettt We would al»o provide that the mcmorait 
dum to be made b> ihe Judgi. or Magistrate form part of the record 

of the case, and tint a copy of it may be furnished to both sides ' — 
Iteport of the iciect Lomintllee of 1916 

1410 Local iaspection; — ' trying Magistrate may tisit the streiie 
of an alfeg*^ offence to test the esfdencc Jie has heard itt Court, atid act 
on the opinion he has formed from what he has seen in adjudicating 
between the parties The Court ought, in etery case in which it has 

made a local inspection, to acquaint the parties with the opinion it has 
formed \n immediate report of what 1$ seen should he placed on the 
record and laid open to the SLfutuiy of the parties — Babboii Sheikh v 
Aiiig Emp , 37 Cal 340 (340 3 S 7 ). I’aranieihwar v King Emp , 3 P 
L T 347 A \ragistrate, when making ait inspection of the scene of 

offence, should in\ariably be accompanied by bo'h Ihe parties or their 
pleaders, so as to avoid drawing wrong inferences — Q E ti Chanbasappa, 
Ratanla! 854 , 0 ^ ' Mantfefeoin. 19 Mad ^63 , Krishnappa v Sengda 
3 Ueir 7*7 A Afagistrate may make a focaf inspection not oiilv for th« 

purpose of understanding the evidence adduced in Court, but also for tho 

purpose of testing it by the light of Ins own observations II the Magis- 
trate has si'en a tertam state of things in making a local inspection, he 
can use the testimony of Ins own senses for testing the veracity of ihc 
witnesses disposing before him 0$ regards Ihe features of the 1 icahtv — 
^oblioii 5 heife v Emperor 37 CM 340 (355. 356) 

If the Sessions Judge thinks it necessary or desirable to visit the place 
of occurrence, he should give due nefire to Ihe parties md proceed thithe 
with the assessors and the parties, before the close of the trial, and before 
the opinions e>f the i«ves»ors are recorded — fii re Ondh Dehart i C L 

R, 143 , 9 Ifur L T ijj Heya \ A £ 9 f. if R 88 If no siotice 

IS given to the pariiev it is not vonipetent to the Judge to take into 
account any obsHrvdiion% of the locality nude by him And where the 
Judge made an inspection of the locality after the assessors had given 
their opinions th< \| peltate Court eliminated that portion of the judg- 
ment which related to Ihc visit to Ihe spot and the Judge’s conclusion 
therefrom, ^n<l decided the case on the other materials — De\a \ h E , 

9 L B R 88 

During the trial ol the atcused persons, one of whom liad made t 

confession, the Sessions Judge went himself to the scene ol the crime 

accompanied by the issessors and the confessing accused, who showed 
him the ground and made certain additional statements by way of coin- 
inent or illustration of his confession and the Judge made note of them 
Iletd that the hw does not recognize a procedure of this kind and that 
the Judge was clearly wrong m allowing the aV-cused to make th» addi 
tional statements nnd in recording them — htsho Smgli \ King Emp , 20 
O C 13b 

When a Magistrate makes a local in-pection he should without un- 
necessary dchy record the result thereof Where after the Magistrate 
had made a local inspection, he give judgment convicting the ac^ 
jiid then after delivering judgment he made a note of the result of 



127 -f 


iltt COt>Z or CltlMlNAL PKOCCbLRE [CH \L\J 


inspection m the orilcr sheet, held that the procedure \\js irregular, but 
as the Magistrates ;uJgmpnl in this case was ituinly based on (he Oocu 
ments on the recorj nnd on the onl esidonce before him, and he used tbs 
local inspection only to confirm the evidence which h^ bad already befor* 
him, the judgment of the Magistrate should not be set aside as the accui 
ed was not prejudiced by such irreg_uhtrity~Bhola v Kedar 25 

L J 705 A J R 1925 Cal 353 But in mother Calcutta case it has 
been held that the provisions of subsection (2) are mandatory, and ifirre- 
fort where the Magistrate made a lotal inspection and drew up a dngram 
and made an inspection — note thereon but the note did not form part of 
the record of liie cise, the procedure was illegal and not merely Irregular, 
and the defect could not be cured even though there was no prejudice to 
the actusc<I-~J/rtd/>y Gohnida v K S , $2 Cal 148 40 C L J >49 
Cr b. J IJ75 \ I R 1924 Cal 1035 In 1 very recent case, however, 
where the local inquiry was made 10 the presence of both parlies and the 
Magistrate made no memorandum of the inspection, but the petitioners 
pleader who was present at the tune did not ash the Magistrate to record 
a memoranlunt or to utach a memorandum to the record or to give ftu’' 
a cofy, nnd was lontcnt to go on to judgment without seeing the memo* 
nndum or even ascertaining whether cne was made, it was held that the 
peliiioners could not be allowed to si> (hat for this form li defect the pro- 
ceedings sliould be set aside, unless they couli shoiv lint the Magistrates 
omission had caused them preju lice— rorbes v W Ah ffaidar, 4s C h 
J iji afi Cr L J 1524 AIR 1925 C^t 1246 dissenting from 
Hriday CobinJ v A £ supra 

As to the circumstd/n.cs under which a Magistrate malting a local 
mspcCLion is incompetent 10 try ihe cn»c, see Note 1374 under scciion 
526 nnd notes under sec 556 

540 Any Court mny, nt nny stajve of any inquiry, irt'^ 

„ . or other procccOintr under tJiis Codci 

Power to summon ma- ' “ 

terial witnesses or exa- soinnion any person ns a w lines'!, o* 
mine person present examine any person in attend ince, 

though not Summoned is a %vitness, or recoil} and re examine any 
person already cxamwei), and the Court shall summon and 
examine or recall and re examine any such person if his c'idence 
appears to it essentia] to the ;ust decision of the case 

1411 Examination ol Court witnesses*— Tins seenon confer* 
very wide power upon a Court m Ihe matter of sonimon ng wiincs»f», 
but the wider thr ^>owc^» the greater is die t<erci»i of discretion 
rtquircd of the Migiiirnte It wi> not intend** I b> ll is section that d’'' 
Hagiitrite »bowW cjfrcife hts ivners t ihe bidd:ng of tny person, but 
ihe power* ire giien 10 prevent ny Jao^ r or m scirriage of lusiic^ 
owing to s me pirlieulir wrine«> nut hiving been Valli?<l— 12 A I J *5 
Tliii st-clion IS n su[ p|em nnry (rovision embfing the Court to examine 
nnj III rrri m cfn,uinsnnces iiitposing oii it the duty of itamming a 
mjtcriul wiineji vv>o would not cdherwisc be brought before the Court 
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Dut a Magistrate minuses this power if he Uses it to anticipate the de- 
fence of an accused to his prejudice, or if he uses it, after satisfying him 
self that the ictused hns 1 good defence, to discharge the nccuscd 
instead of acquitting him \ Magistrate cannot resort to this section in 
order to aioid the responsihility of making up his mind as to the value of 
the prosecution etidence— 18S6 P R 11 

The first part of this section is an enabling prOMsion whereby a 
Court in the exercise of us distrclion is emjiowered at any lime before 
It actually pronounces judgment, to take further evidence either for the 
prosecution or for the defence and for tint purpose it may adjourn the 
hearing of a case m order to procure the attendance of the proper persons 
In many instances it happens that a new light is thrown on the case by 
witnesses for the defence md it then becomes desirable, sometimes in 
the interests of the accused himself that fresh evidence should be called 
for The second part of this section 1$ icnjrerative If the new evidence 
apjvcars to the Court essential to the just decision of the case, the 
Court has no choice but to take such evidence The new witnesses 
should be examined cross examined and recxamincU Where the dc 
fence case could not have been anticipated by the jrpsecution nnd it 
IS Sciid thaf witnesses are ivailible to prove the f lUity of the defente 
case, the Court should allow such witnesses to be examined The accused 
should be given liberty to examine any further wilnisses whom he wishes 
to examine to meet the evidence of the freMi witnesses for the prose 
cutioii — Mauiig Po llntyin \ k E i Rang 308 aj Cr I J aiy 

ll'fio can iufimioii wiintstrs — No Magistrntc other than the one 
who IS seised of the case can summon witnesses under this section— 36 
Ml 13 

•JIfay summon —ft is entirely m tiK discretion of the Court to vail 
and examine witnesses an] the PubliV Prosecutor cannot demand os a 
matter of right to call and examine xny witness not examined before the 
committing Magistrate— 14 Ml ns 

' li any stage — Although it is true that proper discretion has to be 
exercised under see 54O still the terms of this section are extremely 
wide and any Court may at any stage of any inquiry tnxl or other 
proceeding summon nny person as t witness if his cvnicncc nppcxrs to 
It csseiiinl to the just decision of the ense This power nn be exercised 
even after the close of the case for the proserution md the defence — In 
re CMIaperumal 46 M 1 J 3*5 25 Cr 1 J 354 A Magistrate 
can, under this section receive fresh evidence ifier the evidenve on both 
sides has been lal en and the case adjourned for judgment in as much as 
the case is still pending when svich evidence is being taken — 24 Cal 167 
Where in j enm nal trial, ifter the eMdenve for the defence v\as closed, 
the Magistrate ex imincd certain witne ses for the prosecution giving at 
the same lime full liberty to the 'iccused to cross-examine them the 
High Court declined to interfere in revision — 21 O C 93 But although 
a Magistrate has discretion to admit evidence on behalf of either si 
at any stage of the inquiry or trial, still be ought not to admit f 
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evidence for the prosecution after the prosecution Ins closed its case aitJ 
the accused has entered upon his defence, unless there be nlid reasons 
nhicli must be recorded — Caiiga v K E 10 A I, J 383 MaEistrates 
should exercise their discretion under this section very cautiously I\here 
arguments nere heard and the vase posted for judgment for a certait 
day, the examination of any further prosecution witnesses under lhi> 
section cannot be |ustified — Halabar v Adjanath, 37 C IV N 675 Mhen 
the trial has been concluded so far that no witnesses remain to be 
examined on either aide and the assessors have given their opinions. 
It IS not open to the Sessions Judge to fish for witnesses under this 

section or to order for further inquiry to be made by the conimittirg 

Ifpgistrate — iSgi P R ^ 

1412 Who may be examined:-— l/nJer this section the Court IS 

bound to suninioii and examine any witnesses whose evidence seems to 

be essential to the ju<t decision oh ilie case — 6 C W A 98 The Court 
would not be bound to I'sue summons co witness""-, inder thi> » ctii^n 
unless It IS satisfied that their evidence will be very material— -19 All 50’ 
Uhen the committing Magistrate refuses to examine any witnesses men* 
tioncd 111 the list submitted to him under Sec 3ii, the Sessions Judge tan 
under tini section direct those witnesses to be summoned and crammed— 
8 All 668 M Ml 313 

Magistrates ore at liberty lo summon witnesses who are resident out 
wde the limits of their own districts— 3 M H C R App 5 

The Magistrate m iv summon and examine any person as a witness 
Ihc power to summon a witness is not limned to the witnesses cited for 
the prosecution or the defence — 1886 P R it \ person who had been 
suspected and Uiargcd wiih m offence but iva» afterwards diSchargiJ by 
the Magistrate for want 0/ evidentc, may be examined afterwards as a 
Witness for the prosecution — 7 \\ R 4^ Uhere the prosecution dcu' n » 
to examine any witnesses the Court nuy on its own initiative cause them 
to be produced an I cx mtint them under (his section— v Satyendra 
37 C I J 173 Where the defence is based on Section 8^ I PC, the 
Sessions Judge may under ihi> Motion ascertain the behaviour of the 
prisoner during the yt irs previous to the honiicidv, and if he ha* been 
kept in a lunatic asylum, record medical tvidcnce of the facts ebscr/'ai 
ibcre—Katanlal 379 

Ilut this Sfction dots not inablc the Court to examine iht accused i* 
a wiiiKsx, even m appeal, for an a(pcil »•, but the continuation of the 
origin i| else — 13 \lad ^51 

1413 Eight of parties to cross examine;— Uhen n Judge ihinKs 

it necessary to examine a wilnes* und r thl* sivllon, nnd dot* so the 
iccused as will »s ih coin; Ininant ought to be nllowctl tm opportunity 
of cross-examining ihr niim-ss — j Cnl taj i8S, Pita v A 

■1“ Ml It; Wh-n n wnntss i« railed ly the Court un !er this section, 
bulb 111" jro«i'cuin/n and ilie ireused arc enliti" I to cross-examine him on 
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matters rele\ant to the inquirj and thej are not restricted to the points 
on which the witness has been eTamiped by the Court — 3^ Cal 243 
^\■here a witness was at first called for the defence, but afterwards the 
accused decline<l to CTamine him Whereupon he waS examine I as a wit 
ness hj the Court it was held that the accused would not be deprited 
of his rit.ht to cross-examine the witness — 20 Cal 3S7 It is not a proper 
cross-examination if the defence counsel is merely allowed to suggest cer- 
tain questions to the Magistrate ml the Magistrate puts those questions 
to the witness— r,M \ A F 47 MI 14- t(> Cr I J S7o 


540 (0 1< fjwy ^tage of ait inquiry or trial under this 
Code alterc iuo or more accused arc 
Provision for inquiries ^ . ,,, ,, ,, 

and trials being held m ‘ if J»oge or Magis^ 

the absence of accused trale is satisfied for reasons to be re- 
m cettain cases. > ■ 

ronica that an\ one or more of such 

accused is or are iitcrj^nWe of remaining before the Court, he 
fMfJV, if such accused is represented by a pleader, dispense utth 
his attendance and proceed -til/i such inquiry or trial in hts 
absence, and may, at any subsequent stage of the proceedings 
direct the personal attendance of such accused 


( 2 ) If the accused in any such case is not represented l>v 
al pleader or if the Judge or Magistrate considers his personal 
atlendanee necessary he ihh) if he thinks fit, and for reasons to 
he recorded by him, either adjourn such inquiry or frinl or order 
that the case of such asciisrd be taken up for trial separately 


This ssction lia» been added by srciioo t^o of the Cr P C Amend 
mem \ct Will of 1023 This srction is (esignel to meet a practical 
diffaulty which is occasionally experienced in trials involving a largi* 
number of aceu ed persons when one or more of them is incapable of re 
maining at the bar — Slalemeni of Ob;eclt aid Feosoir (1914) Sub 
section (i) provides for the case of an accused who is represented by a 
plea ler, and whose personal alt ndance can be dispensed with Sub seciion 
(2) presides for ihe case of an accused who i» not so represented or whose 
continued personal attendance may be necessary and allows the Court in 
such a case riil nr to adjourn the Inal of all the accused or to order Ihe 
particular accused 10 be triel sepanleU — Reporl of the Select Comniitfre 
of if)l6 


541 (i) Lnlcss when otherwise proaitlcd b\ an> law fop 

Powteto .ppolot place '»"'K "> ■>'' ■'“'‘I Go\- 

of Impnsonntent ernment may direct tn what phee ana 

person liable to be imprisoned or committed to custodv under 
this Code •shall be confined. 
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(2) If ^ny person liable to be imprisoned or committed to 
custody under this Code is m confine 
ment in a^cn tl jm!, the Court or Magis* 
trate ordering the imprisonment or 
committal may direct that the person be 
removed to a criminal jail 


Removal to criminal 
jail of accused or Con« 
ricted persons who are 
in confinement in Civil 
jail, and their return to 
the civil jaiJ. 


(3) When a person is removed to n criminal jail under sui 
seciion (3), he shall, on being released therefrom, be sent bacV 
to the civil jad, unless either — 

(rt) three years have elapsed <!ince he was removed to th^ 
cnmiml jail, in which case be shall be deemed ta 
have been dischargfed from the civil jail undtf 
Section 3^2 of the Code of Civil Procedure, i88i 
or 

(b) the Court which ordered his imprisonment in the cwd 
jail has certified to the officer in charge of tb* 
e'-imiml jaif that he is entit/eci to be discharged 
»'oder Section 341 of the Code of Civil Procedure 
'P82 

Ib sub seciion (3) ihc words »ub section (i) ’ have been substituted 
for »ub section (i) by the Repealing and Amending Act, VII of 19*4 
correct 2 cleric'll error 

1414 /aif — Tlio term prison ’ nnd jail ’ do not include a pole* 
lock up \ Magistrite has no power to sentence an orcused to suffer 
imprisonment in a police lock up— 7 L B R 6* 

DniJ iig imprisonment in different JaiJs — A Criminal Court passing 
a sentence of imprisonment cannot divide the Imprisonment m different 
jails Prom this section and sec 6j (t) of Att IX of 1894, and the Prl 
soners Act of 1871, it is clear that the power of directing imprisonment to 
be undergone in different jails belongs la the Local Goiemment and »be 
Inspector General of Prisons nnd not to the Court passing the sentence 
— Rinnhl 8^7 


542 (t) No'w ithstanding anything contained in the 

Prisoners Testimony Act, 1869, my 
Ma’SSt.lo dcTOP. of 

soner iRjad to b* brought examining, as i witness or m nccuscd 
up for cxamlaatiOQ. person, 10 xnj cise pending before hun, 

nnj person confined in Any jail within the locnl limits of his 
jurisdiction, ma> issue an order to the officer in charge of the 
s-iid jnil riquirmg him to bring such prisoner in proper custody. 
It T time to be ‘herein named, to the Mngistmte for cxTmin'ition 
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( 2 ) The officer «;o m charge, on receipt of such order, shah 
act m accordance therewith and shall provide for the ‘5afe cus- 
tody of the pri<;oner during his absence from the jail for the 
purpose aforesaid 

543 When the services of an interpreter are required b> 
Interpr.ttr to b. bound »nv Criminal Court for the interpreta- 

M interpret tion of any evidence or statement, he 

shall be bound to state the ti\ie interpretation of such evidence 
or statement 

1415 h *y I’M necpssiry lo administer oath to an interpeter — 16 
\V R 6t ThR omission to administer oath to an interpreter under sec- 
tion s (t>) of the Oailis Act {\ of 1873) renders it necessary for the prose 
cution to prove that the inierprelaiion of the deposition was made accu 
rately, but omission to do so does not make the deposition inadmissible 
in evideitv-e — j6 Cal 808 

544 Subject to any roles made by the Local Govern- 

Erptusns of compUin- * * * ""S' Court 

ants and Witnesses. may, if it thinks fit, order payment, on 

the part of Government, of the reasonable expenses of any com- 
plamint or witness attending for the purposes of any inquiry, 
trial or other proceeding before such Court under this Code 

Spc S44i and the Rules framed by the Local Government under this 
section, give a discretion to the Magistrate in the matter of expenses of 
complainanls and witnesses, but such discretion should be exercised not 
arbitrarily but on sound judicial principles— 9 Bom I R 353 

This section empowers the Court to order that the expenses of the 
lomplaimnt and Ins witness should be pail by the Government under pro 
per circumstances But it does not empower the Court trying a complaint 
to order that the diet money of a witness produced before it should be 
paid by Ihe eomphinant That power is vested in th** Court under the 
general rules of the High Court If the Court orders such payment, in 
accordance with such rules, the amount cannot be recovered under the 
provisions of sec 547 as ,f it were a fine, but can be recovered by a suit 
in ihe Civil Court — Aaraal v Paramonibft *<} C W N 1033 

Bengal Rules — I The Criminal Courts are authorized to pay by 
these rates the expenses (a) of complainants or \vitnesse» whether for the 
prosecution or for the defence (i) in cases in which the prosecution is insti- 
tuted or carried on by or under the orders or with the sanction of th>* 
Government, or of any Judge, Magistrate or other public officer, or in 
which It shall appear to the presiding officer to be directly in furtherance 
of the interests of the public service and (ii) in all cases entered in column 
5 of the Schedule II appended to the Criminal Procedure Code as not 
bailable, an 1 (1>) of witnesses in all ca«es m whii-l, thev ore 
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by the Mngistrate of his o«n mattOa to attend under the prousions of 
Section 540 of the Code 

2 If T Witness IS summoned at the instance of the complainant or 
accused under section 244 of the Code, his expenses shall not be withheU 
from him except on the ground of failure to do his duty as a witness whtn 
summoned 

5 (i) Tor the purpose of rompuling the expenses which the Criminal 

Courts -ire authorised to pay under these rules, complainants and witnesst* 
shill be divided into two classes, namely ~ 

(d) Iibourers and ordinary cultivators and other persons of simili'’ 
class, md * 

(/>) persons of better position, 

ml the allowances shall ordinarily Iv a diet allowance, which may be 
paid 10 persons coming under class (ft) on demand by litem, and to persons 
in class (a) as a general rule 

<j 1 Such allowance shall be cakulated for each class at daily r*tes 
within, and never exceeding, the mAximiim limit specified heloiv oppnsd* 


the territorial description of the Court in which 

the complainant cf witness 

appears — * 

Class (a) 

Class {« 


per diem 

per litem 

1 Court' in the districts of Nadia, Murshidd 
had, Jessore, Khulna and MJdnapore 

7 annas 

Rs 5 

11 Courts In the rest of the disirim in the 


Presidency 

8 annas 

R> S 


Ftpfeiiid/iaif — The rates fixed in this rule arc maxima, and nr? *■’ 
ten led to meet the cost of meol» for one day In every case, therefore, the 
Court should consiler the circumsiaoccs of the individual and local coo 
ililions and grant a reduced allowance in circumstances and localities 
where the actual expenses fall short of the maximum rate In cases whet* 
no meal is taken away from home, or where only one mral is taken, no 
allowance or a reduced allowance, as the case may be, should be grant' 1 
4 (i) Complainants and witnesses performing the journey or p"cl 

of the journey by rail, steamer or train may be nllowed iheir actual fares 
each way nciording to the class by which person* of \heir rani ml siaiio" 
in Ilf wotill ordinarily travel In determining the class ly which n pet* 
son woull ordijnril/ travel, regaril should hr had to the "•landial I"! 
down in Section \ of the Traielling Allownnce Rules published m ih'' 
( nUiitta Ca-f/tc Lxiraordinary, Drcetnlier *3, 1921 

(2) Charges for toll nt ferries , will be alJoweil nl ih' aiithonred ral's 
lo the extent to which they have lieen nctually incurred 

fy) Other travelling expenses will l»r given only when the jouriwv 
loiill not havt been (.erfonned on foot or in the case of persons whose 
age (Kisiimn not haLiis of life render It Impossible for them to vialk In 
such CT>es In altiifon to the allowances permitted ly the preceihng rufe' 
irnvcllmg nJlowanee shall t>e given at lh» following rates 
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(al When the journe) i< l> an) kind of conve)ance by road, the 
Ttrtinl reasonable con\e)'mce charge up to a maximum limit 
of 4 annas a mile 

(fi) In the DistrRts where the usual mode of tratellmf; is by water 
the iriu'il expenses tnrurred for host hire up to a maximum 
of Rs t per diem 

(4) In hill districts where it is customary for respeetible persons to be 
ncconipanied b\ t man ttrrjing their bnggnge when such a person is 
summoned from a distance of more than five miles he may be allowed the 
actual cost incurreil for the hire of one coohe 

5 If the Court i» of opinion that any person following any trade or 
profesvinn or engage 1 in an) commercial undertal ing has suffered sub 
siantial loss b) reason of hiv attendance as a witness or complainant, 
he md) be altowe.1 in addition to the diet money and travelling expenses 
permissible under the preceding rules compensation according to circum 
stances 

6 Notwiihstan I ng anything contained in these rules. Government 
servants when summoned to give evidence m their public capacity shall 
receive no payment from iht Court on iccount of travelling or haltfng 
illowance but *hall 1 " eniiil d to draw <.uch allowance under the Civil 
Service Regulition«, on pro<lucing a ccriificaie of attendance granted by 
the Court Provi led that — 

(1) whrn a Onvtrnmeni servant i> required to give evidence in 
his private capariiv at a Court situated not more than five 

miles from hiv he nlquarters the Court shall be authorised, 

where it const lers it necessary, and noiwiihstandmg anything 
containel in this rule to pay tie actual travelling expenses 
incurred 

(11) when the salary of the Government servant as summoned does 
not exceed Rs in per mensem he shall be paid his expcjises 
by the Court 

7 Sotwiihsian ling anything contained m rules 3 and 4 whenever 

ihe Court requires the expenses of a (lovemment officer summoned as 

witness In hi» ofl rial c'lpacit), to be depositeil in advance Ihe term 

expen e> shall le iiierpreicl to mean the travelling and halting allow* 
ance almissible under the Civil Service Regulations 

8 Government servants when summoneil to give evidence in iheir 
pri (lie capwity shall be paid by the Court such travelling allowance ns 
IS paid to persons of simil tr status unler rules 3 and 4 but they shall 
not i>e eniiited to any del allowance nor shall they receive any travetl 
allovvancc under the Civil Service Regulations 

9 OlTccra will be held responsible that parlies of witiiessist 

brought to Court logetlier as fir as possible so Xs 10 sjve T),» 

lure of more than one boat shall not be allowed in rn*- rase tJ>e 

j residing oflc-er is sail fed that ihe wilnesis, coul I not I,-, w-rsr . 
come together 

Cr Si. 
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10 Tie number of tliyv for nhich det allowance should be granted 
\ jll be determined by the officer ordering payment in each case 

11 For this pur| ose and for regulating the reimbursement of tolh 
paid a table shall be prepared and kept m each Court show ng the d s 
lance of each lhana from the sudler statoT and subordnate statou 
the number of infermednre fiirics to be crossed and "luthofiscd ratfs 
of charges for lolls at each of these ferries the existence or absTce ol 
roads or waterways being also noted m the table—Cfllcn ta Ga Itf toi 
Part 1 August g pp ijaa 15*4 

545 (i) Whenever under ^o> law Jh force for the time 

being- a Criminal Court imposes a 
Power of Court to pay or conlirms in appeal revision or other 
'■ sentence of ane. or n sen 
tence of which hne forms a part 
the Court mav, when passiOff judg^menf, order the whole 
or nnj part of the ane recovered to be npphed — 

(fl) in defnvitig- expenses properJv incurred in the prose 
cution 

(h) in the pa)nient to nny person of compensation for laj 
loss or injury caused b> the offence, when •^jbstnntiil com 
pensition is m the opinion of the Court rccovenble by such 
person in n Civil Court ind 

(c) then any person it conxicled of rmv offence ihtch iw 
eludes theft criminal tnisappropnation criminal breach of trusl 
or cheating or of haintg dishonesty recctied or retained or 0) 
haling Tflhintarily assisted in disposing of stolen property knOJ' 
ing or hating reason to beheze the same to be stolen in coin 
peinating anv bona fide purchaser of such properly for the toss 
of the same if such property it restored to the possession of ihf 


person entitled thereto 

(3) If the fine is imposed in n case which is subject to 
nppeal no "uch payment shill be mnde before the period a 
lowed for presenting the nppeil his elapsed or, if m ippes 


be presented, before the decision of the ippeil 

Change —CJauv»» (b) liv b-'«l »l*.hlJy Bmrndrd and tlaive (c) newlf 
all 1 bj smion 151 of iTw Cr P C Amrn } i rnt Act Will of tW 
t lai f (bj I laki-s II cl** r lhal ronp^n^aton under <cciion 545 m»y 
1 d 10 n y prrson li whom it would b r r«-o\crabl« n n Uvil Court 
II' tayni ni of ro p'n^ati n to an Innocent purchaser of Stolm propcri> 
I. |r£.\il«l f r In cli v <<•) wl«*n ibe prO|*rriy * rrstornl 10 ll<- on 

of il' p'rvin rniilW ih'reio — Siatti eal «f Ob/cr/i and r<nton (19*1 
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Criminal Court: — \ Police palels court is not a crimiml Court 
mJ he emnot miUo ^n order under this section — Ritanhl 317 

1416 Order when can be made'— 'n order of compensation tan 

be made under ihis sfciion when the Court imposes a fine If the accused 
IS discharged or acquitted and no fine i» »nipose<J no order under this 
section can be pa»«ed—aj Bom 7*71 Ratanlal 407 If the accused is con- 
victed of theft and sentenced to imprisonment but no fine is imposed on 
him, the Court cannot order pa)ment of compensation to the person whos 
propert) was slobn — /Ihnra v £ti^ 36 Cr L J *495 (Nag) Where 
a person is dealt with under sec 563 and no fine is imposed on him, 
the Court has no power to direct him to pay compensation to the other 
parts — t/iuiiiey I/ir it \ A £ 35 Cr I J »ii6 (Oudh) In fi proceeding 

under sec 107 an order directing the accused to pay the costs of the 
complainant is ultra ires — Sbeo Prasad \ Voliairgoo 25 Cr L J 76 
A I R 19*4 (All ) 6^4 ^^here the Magistrate does not impose any fine 
but orders the sale of the boat of ihe accused and directs the compensation 
10 be paid out of the sale proceeds th order is illegal— Ratanlal 688 
Similarly, t compensation cannot be ordered to be paid out of amounts 
realised by forfeiture of pro|)erty— Ratanlal 146 A Magistrate cannot, 
without imposing a substantive sentence of fne order payment of Com 
pensation to the complainant — 3 Weir 715 The proper course is to im 
pose a fine and out of the fine reali«e<l direct payment to the complainant 
of such a nount as the Court ihmhs ft having regard to the provisions 
oI this section -3 C I R 4<»4 

Order eannot be made after ludgmenl —The ow'ard of compensation 
should be a pan of the sentence and order made upon a conviction of an 
offence and should le founded upon a statement of the loss damage or 
expenses ascertaine I ot the Inal— 11 W R 53 The order should be made 
when passing judgment after the judgment is passed the Court becomes 
functus ofjicio and has no further power to make any order under ibis 
section — U B R (18^3*96) 80 

1417 Clause (a)— Expenses ol the prosecution •— The award of 

costs should not exceed the actual Costs of the complainant out of pocket 

— 3 C L R 40, 

Expenses under this section do not include such expenses as are m 
curred in bringing the person of the offender before the Mag strate — 
Ratanlal 608 Where fine iv imposed on a person for destroying land 
marks a portion of the fine so imposed cannot be ordered to be paid to 
ilie Amin for the purpose of paying the expenses of his deputation to restore 
the land marks destroyed— f W R 93 such expenses are not expenses 
incurred in the prosecution SubstistenCe allowances and cart hire for pro- 
secution witness cannot be ordered to be paid by the accused — U B R 
(1892-9^) 7 Court fee* and process fees are now provided for in See 

Expenses under this seriion shouM Lr directed to be paid out of the 
amount of the fine imposed, and a separate order for such espenses 
improper— Ratanlal 141, 4 Bom I R 877 An orler for expenses 
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be pniJ 1;; aJittioit to ih? fine is illegal — 5^ Mad 305, 5 Bom L. R t36, 
Ratjnlil 196 But the expense^ mentioned iiv sec 5^6^ mav be an'sriM 
III tdJit«7>i 10 fine 

1418 Clause (Dh-Compensatlon:— •>! com^satw^ - 

When compenvaiion la nwtrded under this section the dislmcilon between 
chu-.es (a) ind (h) of the station -.houkl be home in mind and the order 
should «hon whether it la iifwle to defra) the expense* of the prosecution 
or Is compensation for mjur> ciused bi the offence committed— U B K 
(i''9i.oft| 200 fn nwirdmg tornpen-.aiion, no <um in excess of ib-* 
ictuillj tuffered bi the comphinant should be ortlered to be paid Uhere 
the nccuseii was con'ictetl of i1| g'tll) demtndtng money, nnd was finel 
three times the smount of the illegal receipt, and the whole of the hoe 
w Is ont-red to be paid to the Comphinanl, the order w as held to be “u 
proper~--s I 0 R so In 1 theft case, it is illegal to -iward compensa- 
tnn 10 the comphmint in exves:, of the pnee of the propert) stoW from 
hin— mij r U R 40 

Where n complainmt cannot recow substanlul compenwiion m * 
Ciiil I ourt compeos ition cannot be awarded to him under clause (b) b*'* 
1 sun nn) be iwanJed to him under clause (a) to defra) the expenses 
of the prosecution— IS tr I J (Rur ) Therefore a Mngistrate fcn 

sifting a person under «ec 193 I P < can onlv order the expenses 
propcfh innirml in the prosecution to be defra>eil out of the fine, W 
In* no power to awani compensation, because <ubsianin) compensation 1* 
rot recowrable h* a cml suit for perjurr— 14 SLR ijt 

I Ofu^riM4/«onr oAi h use impm/cr — (i> Where in a pettv fa«e nJ 
pianintara h»s ha« been sustained be the complainant it is Inipropee 
the touft to iward tompen*ation— i Rue <5 K 53S but tee » Wcir ft* 
where it has been held that compensation thouM he awarded where there 
IS substantial cause for it earn though the case he frisoTous 

|j> Where the ictai ed was consicted and fned for being drunV. m 
a puM e ro.al no compenMiion couM be awarded to the constable wha 
in arrcaiing the aCruseiJ had to struggle with him and 10 «o doing I-’'* 
his whistle ani K< 5 because such conipeosaiion is not tor injury caused 
bv the offence commuted — I B R <ifi-u.96) 70 \ Court cannot award 

Cl inp> n-.atioo for alleged offeoces mher than those which form the si.l»- 
pet of the inquira in ih- Case in which the order is made— Ratanlal 40* 

(3I Where the ncrused look his sister who was suffering from plagu' 
into a town wiihcul informing the authorities an.! was iherrupon convict 
ed far an o'’’ence un ler sec tSN I P C no conipensition could le awarded 
to the Municip-alitc on atrount of ih* expenses incuireil by it m di mfectirg 
ihe housi. into which the ■wareerf brought (hf case of pligue— RsianDI 

(4I \\T>ere the tffenre is under the IRC no compeosatioo can he 
award"<j un ler anv other speciaf law Thus, whrre the accused was fne*! 
under sec t~o I R t fM- raiiiing ireea in a felJ and out of the fine 
rerusrrrd a reward rf Rs 5 « as ordered to |.e paid In the comjDmant 
RmW iW Icfct \cil fsr ,hr offener, «I was heM chat tf>* 
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oriler of rcXMrd ixns iMpgil sinn lh« ofltnce «a* under the I P C, and 
noi under iht forest \ct — Ratanlil 873 Set -^Iso R itinl il 241 

1419 Who is entitled to Compensation.— oj the deceased 

— Under the Code of 1861 eompensititm could be awarded to the ‘ person 
injured, and therefore it could not be pitd (o the heirs of the person who 
hid been kilW — 10 W R 30 Under the Code of 1872 also the law was 
practicallt the same but in the 1882 Code the language of the section 
has been chingnj and no mention is spetifically made of the person who 
IS entitled to comjieiisation Still in t2 Mad 332 and 21 Mad 74 the 
Judges clung to the old new and field (hat compensation awarded to the 
widow of the deceased was illegal In 36 Cal 302 and 1898 PR 17 it 
has b e^n held that the heirs of (lie deceased are entitled to compensation 
The present amendment now makes ■( Oear that compensation can be 
awarded to anj person by whom il can be recovered in a Civil Court 
In awarding compensation to the htirs of the person hilled, the names 
of the heirs should be mentioned An order of compensation to the ‘ neai* 
est heirs, without specifying who those heirs may be is bad in law — 1913 
P R 18 

Husband ol fioiwin tnlurJ au/ay —Where 1 person is coiiMCted of 
enticing awat a married woman coni|xnsition may bt awarded to the 
husband for injury done to liis honour— 1878 P R 14 

Compensation fur lojMrv caused to anothir —When the iccused wjs 
charged with causing hurt to two persons but was fined for causing injuries 
to one of them only con>|>ensuiion out of the fme cannot be awarded to 
the other person— 2 Weir 718 ■> 

Refund of co’iipensalioit -Where a conviction is s»t aside on appeal 
and 1 refun I of the fine levied is ordered, and the party who has received 
a portion of thf- money as comjw nsjiion refuses to refund it, the only 
remedy lies in a ( ivil Court— 2 Weir 717 But in 19 Ml tie and other 
Lascs It has befn held that th< amount may be recovered by a process under 
sec 547 and not neicsvanly by 1 suit in 1 Civil Court See Note 1422 
under Sec 547 

1420 Clause (C)— /lo"o hde putchaser of stofeii piopeity —This 
chuse has been newly added ( »ifcr the old fat it was held that when 
a |>erson was convicted of theft m order awarding compensation ou' of 
the fine im|K>Hed to ih mnoerni purchistr of the stolen property was not 
authorised bv this section — O Mad 2fc0 liecausi the injury to the pur- 
lb iser was not the lonsequenre of the lliefr but of the iiiijlid sale— z 
Weir 716 On I conviclion of llieft the stolen |)ro|)erty should be return 
ed to the owner but it was iHcgil 10 impose a condition that a portion of 
the fine imposed on the accused shoull be paid «o the innocent purchaser 
No such condition could lx imjiosed on the return of |>ro|>eriy to the owner— 

2 Bom 1 R 449 When theft was prove! tht stolen | roperly was order- 
ed to be restorcii to ih rightful ownir and not to tin bona fide purchaser 
The rule of I ngli'li bw prot'Ming bona fidt jnirchastrs for value in market 
overt does not ippty in India ind on conviction of the accused the property^ 
with respect to which the theft was committed should be delivered to the 
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original onnor — 20 \\ U 38, 191^, P R 2 See also 1893 '' '' 

In 1878 P R 21, It wns held howetcr thflt sthen stolen properly in 
the hands of a botia fide purchaser, the proper order to l>« made wa> to 
lease it m his hinds and the remedy of iJio coniplainajil uas to swir* 
possession of the properly in a Civil Court 

Under the present taw, as provided by Ih's thuse, Compensation ivdl 
be Jvvarded lo the innocent puridiiser 


The chusc applies only to i purchaser incl not to a tnort^agte or 
ptedgee in innocent morlgagre or pledgee "ho has advanced money cn 
the Security oJ the stolen property will not bo entitled to my compeo'-* 
lion — Ritinlal (>31 46 Rom 893 


546 At tile time oI awarding compencilion m nny sub- 
P.jn,tnt lo bi token 

into account in subse- matter, tlie Court take into ac 

qu«ntsuit Count any sum paid or recovered os 

conipcns'iiion under Section 5^5 


Take into aceotml — This expression does not mem thit in 1 
i]ueni civil suit, at the lime ot iwirdmg damages, the amount of 
pensiiion recovered under sec 345 is to be deduettd from the dan'agei 
awarded m the suit—ii \V R 336 (Civt!) 

546 -A (j) It heuever any complaint of a «oM*cog»usaWt 

Order of paymmt of offence is wade in n Court, the Court, 

'/ d coiitirfr the itfcwfcd, luai, tn addt 
plamant in noncogmxable ' •. i j 1 

cases ticm to the penalty imposed upon im” 

order him la pa\ to the 


(<i) the fee Of ant) paid on the petition of coinplnint or 
for the exiiniitiattoii of the coniptaiuant, aud 
(b) on\ fees paid by the comphnrnuit for seriinp process 
On his Kittiesscs or on the uccusedr 
and niiit further order that, in default of fnvmfrit. the ncctised 
shall suffer simple imprisonment for a period not 1 \ccediug 
thirty days 


(j) III vrdtr under tins stction tnat tiho he made b\ a" 
IppeUati (viirt, or h\ the llifth Court -ihcn c\ercisnif: ds 
poucrs of riitsiCni 

TJiis 'reiion hi* l’'‘'n by »rr(i«jn 153 of ih ( f I' C intent 

ni»-nt Art. III of ojiy "I| embodH's th' provisions of srclion 31 vf 
tlm Coon lies \ri jn or I<t tliai t.rr'iier proniuienn may l>c given lo them 
— Statement of Uhjerli nnl R/nswvt (tqi4t Tli'- provision «s to Imprl'on- 
m.-ni in i/efiult tf p lyin -nt in I vulr-seciion (>) did not occur m th<* Court 
Irr* \cf S.S-IIOII ji of ill.. Court I ees let has now been irpealeil by sretinn 
163 of the Cr P ( Xinendmeni Ici, AVIlf of 19J3 
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1421 Scope of section. — n»> S(.A.tiQn Joes not oppl>, ^ud llie costs 
u( the complain mt c innot lx jwardcil, \tliere (tie ofTence is not a non 
cognunble one — NcirnUin n tmf, as tr L J 1161 (Oudh) 

If tlic complaint is not required b) Im to be stamped, the fact that 
the Court fee has been ill>gMI> k\ied by the Court will not be a ground 
for ordering tin. accused to pay the ftc on contiction — 8 B H C k 22 
rhus, no fee is |e\nblc on t rontplaint b> \|unn.ipal Officers, and the 
accused on conticiion shoiil I not be ordered 10 pay the same — ib Mad 423 
\ proceetliiig under th*- Workmens Breach of Contract Act is not a 
proceeding for in offence and if in sutli <t |irocecding the workman admits 
th«' aliancc and repays the snnu, il is not open to the M igistrate to make 
hint pat the complainant the Court fee paid on the complaint — 6 Bom 
L K 2S3 


If there arc sneral fiersoiis convicted, the order of payment of the 
Value of the Court fee and process fee shoul I be joint and not several — 
heg V 5 a>ik<ird, Bom H C Cr Rule, 1872 

TVie prcNisions ol yViis sicvion itv ruA to I>e lorrtTcftWil by section 545, 
unlike section 545 the expenses awarded undvr tills section are directed to 
be paid ill odJitioii to fine an I not out of the (int imposed— 34 Mad 30^ 
According to the Lalcutia High Court, the order of payment of Court 
fee IS no part of the principal sentence in ilie case and is not to be treateil 
as a fine added to a sentence of imprisonment so as to mike the sentence 
appealable— 20 Cal 687 But ihc Madras High Court holds that it is an 
integral part of iIk sentence— 32 Mad 153 5 M H C R App 28 Sec 

these cases cited in Note 1113 under section 413 

' May — We iliitik the Coon should not lie bound 10 tsercisc the 
power conferred by this section in trivial cases and we have accordingly 
Used the word iimv 0/ Ike Jeint Cammillee (1933) 


547 Any monev (other than .» fine) payable by virtue of 
.inv order made under this Code nnd the 


Moneys ordered to be 
paid recorerable as fines 


inelhod of rctoxery of •ttfiitli is not 
vthemise txpressh proiided for shall 


be recoverable as if it were fine 


Thp Italicised words have been added by section 134 of th" Cr P C 
Amendment Act, XNIH of 1933 These words provide for the recovery 
of compensation under sec 230, of costs under sic 148 (3) and of the 
Court fees and process fees meniioiW in 546 \ 

1422 Tills section only provides a suinmiry method of realising 
money pvyable arul these vvords cannot bt stretched so as to include live 
stosk or other goods— 33 ( r I J 157 (L-vh) 

An order of refun 1 of conqirnsition pul lo the complainant under sec 
543 may be enforcevl by process und r this srition It is not necessary 
that the accused shoul I bring 1 civil suit for recovery of the money — 19 
\I1 112, b \ll y(i 7 Mid 463 1884 P R 14 Ratmlal 313 '' 
i Weir 717 
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\n orJer by tlie Hijjh Court setting aaide nn award of compensation 
(see 230^ 10 the arcu>rti roust be deeroeci lo be ro order dirfCting refund 
of the money and fcuth order 1$ enforcetble under this scclfon— 1W3 P 
R 12 See also 1903 P R 29 

An order directing the complainant to pay the diet money of his uiinc*' 
cannot be enforced under this section the remedy of the witness to recoirr 
the money Js by a civil suit — homai \ Parattisukft 29 C \V N lojj (*« 
this case cited under sec s^^) 

548 If nny person .t/Tecled by a jud^jment or order pished 

by a Criminal Court desires to 
lia.c T cop, of the Judge’s clnrgc 10 
tilt /ary or of any order or deposition or other p'lrt of the rt 
cord, he shall, on ipplying" for such copy, be furnished there 
uith 

I’roNided that he pnvs for the same, unless the Court, for 
some spectnl reason, thinks fit to furnish it free of cost 

1423 Iffctled by fudgiueiit firjtr de — \ complainant wliost co'” 
plaint IS dismisstO is a /lerson alTccicd by (he order of dismissal lu'f 
ihcrtforc lit is tnliCkd to ask for a copy of the Magistrates order of 
charge—Ratanlol 305 8 Cat icc But a *charj,e’ is not an order of J 
triminal Court by winch an accused |>er»oit can be sail lo be affcft*^ 
within the meaning of this section so a» to entitle him to copied ot depw 
lion where the trial h < siot pr<s.ee<lcd beyond the frame of charge an* 
lajminaiion of the prosecution witnesses— 1892 A U b 140 

Uemed mhtted to eoftes prisoner is cnitlled lo copif» of 
Iucum(.m» for which he ajplira and wlidi Ik. thinks neciss »ry for h ' 
defence and a M j^strile will be acting Wnirnry lo Jaw in delcrimuftf 
whelhcr such copits arc ntc<*»>ary wr not-~i4 U R 77 

549 (i) fJii. Goaernor Gcntrr.tl in Council mav 
PdiTery to milltarf rules, consistent with this Code lad 

<”■ '"> 

martial tinit beings in force, as lo llii^ ci'cs in 

which persons subject to mililarv Iiw sitall bt tried by 1 Court 
to which this Co<)c applies, or bv Court marlnf, nn<) whio 
•iin pirsoii IS brought before a \Mgistr.ilc md t-Iiargcd w'th 
an ofTtnee for ailiidi Ju. is Inbfc undtr the Army Act S 41 . 
to bt irictl bv a Court nnrtid, such Afigistntt shaH Jm*- 
rcgird lo ‘TjlJi rules, an«l sfi ill in proper cists tklivtr hmi 
together with a M iltintnt of the oITtnet of which he is accii'Cti. 
lo the tommanihngr oHiter «if tlit ng-mitiit, corps nr dilich- 
mint to V ‘'ich ht biliwigs or lo Hit. tonun lotbng fiflittr of ihv 
ncnrtai mi’it irv station, for iIk purpose of Ixing trtnl by Court 
nnrtiil 



SECS. 550—552 ] tHE COb£ Of CRIMINAL PROCEDURE 


izby 


(2) C\trj MTgKtrate shill, on rtceiMiijf a written appli- 
cation for tliat purpose b> the com- 
Apprehension of such niandini; oflicer of any body of troops 
persons 

stationed or emplottu at any such place, 
use his utmost- cndca%ours to apprehend and secure any person 
accused of such offence 

550 Any police officer may seize any property which may 
be alkgcd or suspected to have been 
Powers to Police to sene stolen, or which may be f(>jnd under 
stol^*^ suspected to be which create suspi- 

cion of the commission of any 
offence buch police-officer, if subordinate to tin, officer in 
charge of a pohce-station, shall forthwith report the seizure to 
that officer 

1421 If a Police oflicer ha» rt ivon 10 •.u»| ect tirtam property to bt 
siokn lie muvt himself seize thv |>ro)ivrt) lie cannot order any oilier 
person to detain the sniiie — tt> O C 371 

This section goes the I’olitc oflicer po«»r to » irc only the jirojicriy 
suspected to be sioUn but it does not empower him to scire any oilier 
property which i» mi'ii.d wiih th« stolen one— n/xi 1 ’ R 14 

551 Fohcc -officers superior in rank to an officer in clnrgt 
Pomts ol supjrior “ H'c' sution miy txercise llit 

officers of Police same powers, throughout the local arci 

to which they are appointed, as nuy be exercised by such 
officer wKliin the limits of his station 


552 L pon complaint 111 ide to a Presidency Magistrate or 

_ . , . District ^f^g^st^ale on o ith of the ib- 

Power to compel reit- , . , , , 

oration of abducted fe- auction or unlawful uelentiun of a 
uwl**' woman, or of a female child under the 

igc of sixteen vears. for any Unlawful purpose, he nnv make 
.in order for tlic immednit restoration of such woman to her 
liberty, or of sucli female child to her husbind p irent, gu ir 
dian or other person hiving the lawful charge of such child, 
and may compel comphmcc with such order using such force 
as rmy be necessary 


Change !— Til word -iwnn 1 ns be<n Mjbalituted for "fourteen" 
by ihc Criminal taw \inrnilinent \ct \^t^ of l<)24, for the purpose of 
affording gmier protection to girls Bv ihc -nnic Act, the age limit h 
been r ti»ed from sivlcen fo eighteen in sections 371 nnj j-j of the ^ 
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1425 Vnlawilll detention I—rii/* detention of a chiU in a 

inisMomry schoot ngainst the wiH of h»*r pnreni or guardtan '’i'" 

(hit she should be brought up in n religion «bich «uch parent or thiW 
disappro'od of ind the adoption of whJch would not only jnvohe a totif 
ih inge in the child s mode of Iife» but would also deprive the parent cr 
go irdian of any control tn Ihc education or bringing up of the child, wouW 
iniount to unlawful detention— j6 Cal 487 

The detention of a girl by lltc father lit Ins house igiinst the niH of 
her husbmd does not amount to unlawful detention, unless it fs sho«» 
th It the OcUntion wis rontr iry to the wish of the girl— tj Cr 1 J 7 ’* 
(Lai) If a woman is residing with her relilncs who arc iidmg hit In 
Clide ivuuring to procure a disorce, suth detention Is not imhwful — j "ft 
7^4 

Vnlau/iii purpose — \ MngiNtntc im act under this section whei 
both th ditintioi) md the purpose ire unlawful In iG C3I 4^7 
ibosL the dehntioii was held to be unlawful, but the purpo'c wi« 
Unliwful purpose means immonl puiyose This section applies to female 
children only and not to children genorilly tins shows that the purpw 
his some special reference to ihc sex of (lie person against whom it n 
tnterJained In oihcr words ilie «ociion has reference to adultery, con 
tUliimgf, prostitution, deflowering or other siitiihr putj>ost-» Pot it cerlim 
ly dexs not include the detention of a Hindu girl in a Christian Institution 
in order that she miy be a Chnslian or the detention of a Christian rhild 
III a Muhimmadan Institution in order that she miy be a Mahomedm— 
16 Cil 487, see ilso 4 Dom L R 609 

1426 PfOCedure~Ii is the Ot<lrtc( 'fagistrate who alone )«* 
luriadiclioft to entertaiH 1 oonipJaiwt ind males an order under this seciiW 
He his no power to tfansfir such a cisc to a Sub-Migi»^ntc md ihit 
Migislratc would haic no jurivficiion ther»m— Rotanlal 963 

\n ipplicitioM under thi» section does not necessarily allege the com 
ini"«ion of an offence tnd i< not a compliiot cons'^uently the |rovi»n»a’ 
of s'Cs 100 inj 303 do not ipjdy <0 proceedings under this section — 4 
Jv R 6o>j 

""here 1 Migi»trile hi* reason to l»eli*-xe llfjt 1 vomin Js'unhwfuHy 
d tuned but cidnol find who *0 d tuns her, the proper course ^i» for Ih' 
^I^glstr^te to i*sue in orijer to ho'e the woin<ui brought before h'ni anl 
to csaimni hrr 11 would Fk; {(legal for (he 'figistrnte in such 1 c-w'- 
ord r the resiorttioo of the woniin to lil>«ny without any finding ihn 
wns unlaw fuly detained ly unr one and without ordering any on'* to restore 
her to Jiljeriy — —3 \Neir 734 

\n iippliciiion to g'-t bick t girl from Jier fnher's custody «n th'* 
illegition ihit khe ts Ihf Wife of the i|plicin( niu*t be mile to a ChU 
t ourt an I noi to iht 'I igistr ife Mnd*-r (hi* section— to f W N I**r 

553 (i) \\licnp\tr in\ pir«on c.iuvts ti policfffliccr to 

Compensation to per- Jirri«it .inoflitr ptrsort m n prcsKlcttrv* 
ions groundlessly gfren ,o„n, if it nnpt.irs to Hie Mii'istrifi b' 
in charge In Presidency- ‘ , , , , ,, 

town iiftimi tnt t isc 1* Iicirtl tint thtn wu* 
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no sufBcicnt yround for causing rfjch arrest, the Magistrate may 
award such compensation, not exceeding fiftj rupees to be 
paid b\ the person so causing the arrest to the person so arrest- 
ed, for his loss of time and expenses in the matter, as the 
Magistrate thinks fit 

(2) In such cases, if more persons than one are arrested, 
the Magistrate maj, in like manner, award to each of them such 
compensation, not exceeding fifty rupees, as such Magistrate 
thinks fit 

(3) All compensation awarded under this section imv be 
recovered as if it were a fine, and if it cannot be so recovered, 
the person bj whom it is payable shall be sentenced to simple 
imprisonment for such term not exceeding thirty days is the 
Magistrate directs, unless such s#jm is sooner paid 

554 (i) Mith the previous sinction of the Goveriioi 

Power ol cturteroa General in Council, the High Court at 
High Court* to make Fort William and with the previous 

reMrd**'*ol**^su^’rdin4ti sanction of the Local Government, any 
Court* other High Court established by Royal 

Charter may, from time to time, make rules for the inspection 
of the records of subordinate Courts 

(2) Every High Court not established by Royal Charter 

T, » n.. T. i. f’^ay from tune to time, and with the 

Power of other High ^ n , . 

Courts to make rules prev lous sanction ot the Local Govern 

for other purposes ment 

(a) make rules for keeping ill books entries and ac- 
counts to be kept in all Cnmiml LcAirts subordi 
nate to it and for the preparation and transmis 
Sion of any returns or statements to be prepared 
and submitted by sucli Courts 
( 1 >) frame forms for every proceeding in the said Courts 
fw vvlvich A thvPkWs \ foTWV sbiO\i ’4 be pvvj- 

v ided , 

(c) mikes rules for regulating its own pnctice and pro 
ceedings ind the practice and proceedings of all 
Criminal Courts subordinate to it, and 
(il) m ike rules for regulating the execution of w.irrn 
issued under this Code for the lew of fines, 
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Provided tint the rules ind forms nnde nnd framed under 
this section shah not be inconsistent with this Code or nn other 
1 ivv m force for the time bemg^ 

(2) All rules nnde under this section sh ill be published m 
the local offient Onzette 


555 Subject to the power conferred by S ^154 md bv 
S 107 of the Government of 
Indn Act, 1915 ‘he forms '’Ct 
forth in the fifth schedule, with such 
virntion as the circumstances of i»ch 
CISC require m be used for ihe respective purposes therein 
mentioned uid if used shill be stilhcient 


1427 ]\tlh such tarialtifH — There Uein#, no priscri[>ed form of 
u irrjnt under sect on lOo 1 Magistrate who hid to i5»ue emc nnJer th ‘ 
section ada; ted a form under sec <}6 to the provision of «cc loo 3lieon„ 
lie rifcures an) by draniig up the warrant in terms required by sir '00 b 
w s li Id ih t tht 'Mrrint wis jerfictly legit— Cal See also Noli 
30 ^ under se( too 


556 No J'idjje or \/ i{;isfraie sinl), eveept with the 

r.... .» -V. t.r..A . r«'s<ion of the Court to which in ip* 
Cas' in which Judge or , , , ^ _-».i 

Magistrate is personetly peal bes ironi his Court Irv or cowntiv 

interested. -which ht 

T p«rl) or person illy interested, tnd no Jnd^^e or Miffistfitt^ 
sit ill lie ir in ippcil from nnv judgment or order pTsstd or nnd^^ 
by himself 

/ xplutinfioii — A Judge or Migistrile slnl! not be tleemwl 
i pirt^, or persomt/v miertsied, within the me ining of tin'- 
section, to or in inv e t^e by re i^on only tbit be is 1 Mitnictp-d 
Commissioner or otherwise concerned lliertm i public cipiciti 
or bv reison only (hit he his viewed the plice in winch m 
offence is ilhged to litve been committed or utv other plicc 
III which my other trtnsactioii ni iterni to Ihe c ise is itftj,ed to 
hue occiirretl mci mide an inquiry in eunncctioii with the ci'i 


Hfusirtihf II 

IS Colleeior upon considerition of inlorm iliun 
nislie*d to him, direets tJie prose-cution of li for 1 brt7cii of llw 
1 xeist I iws \ IS disrpi ilified front trying this ci'.e ts ' 
Migistriit 

1428 Principle and «ope of section — li i» wf- uf ib •'"d 
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rulps of jUMice mil rommon vense thit no man shall sit as a Judge 
in a ca»f in which lie ha<* 1 distinct and substantnl interest — a Cal 
?3 Tlip liw in laving down the Mrict rule that if a Judge has any 
li^gal interest in the d vision of the case he 1$ disqualified from trying it, 
however sm til that ini< rest mav be had regard not so much to the motives 
which might be su|ipos*-<l to bus the Judge as to the susceptibilities of the 
litigant parties One inijvoriant cbject at all events, is to clear away every 
thing which inighi engender suspicion and distrust in the tribunal and to 
promote ihe feelings of confidince in the idminisiration of justice which 
i« so essential to socnl order tnd sriuriiy — ^erjenn/ v Dale 2 O R D 
SSC 20 Cal 8a7 

\ Magistrate who is disqualfied under thi« section to try a case is 
nnt 1 t tiuri of fomin-teni jurisdiction m respect to that case, and if he 
tries that rise ib def,.ci is not cured by «ec 537 — 23 Cal 328 Nor will 
the defect l»e cured by any tonirtti nr vaiifr on the part of the accused — 
2 Cal »3 32 VIJ <513 ^ I k 81 7 A I J 740 » S f R gS 

4 I ah ! J 452 

Try Of romimi guv case —The expression try any ease is wide 
enough to include any stage of 1 judicial proceefuig m which the guilt or 
inroctnce of ih* accus<d is finallv adjwhcaied upon— s SLR 137 Thus 
he cannni hear m appeal in the ejv> Ihe word try is comprehensive 

enough to inclule the hearing of m ap|>ea1— 23 Cal 44 17 C \\ N xii . 

iSgg AW N -4 4 I di I J 43* 9 k I R 81 1 S 

I R oil Hr IS also dcbirrtd from loierferioj* m ecaisioii in the case— 
1905 I n R (I r D C 1 j 7 He t mnot direct further inquiry under 

sec 43&— a ^ *37 (roniro— 27 Ml 

Ilut a Magistrate can imriaie (iroreedings evm though he is personally 
interested m the case — 2 < d 23 Ihough a Magistrate is disqualified 
under tins section from trying a case on iccount of personal interest, ho 
Is not, on that iccoimt dibarred from gr inting a permission to another 
Magistrate to proceed with the cisC— 20 Ml i8« [he Magistrate is not 
debirred from cogm ante of the case even though he has taWen some 

pari in ibe imlialion of the proc edings — <) infinfi \ Cem Ifndfinfi 50 Cal 
«35 

If a Magistrate consider* that he is di»qvi ilified From trying a case, 
and lh» case is of 1 petty nature he ought not to conimil it to the Sessions, 
but should move ihe Oisinci Magistrate to tr lOsfer it to some other Magis 
trite — Finp v Rniti jatan 21 \ 1 J 420 2, I r 1 J 065 \ 1 R 
i()24 Ml 185 

III ufiicfi fir u a firlr — Whtr« i Magistrate whilt travelling in a, 
railway Oarriag' r»i|m.slcd ihe iccaisel who were liis fellow passengers to 
desist from SI110I ing an I oh their contemptuously refusing to do so, 
irrtsipvl an I subsequently fried ml convicted them u was held that the 
MagisiriU was legilly md morally disquilified from exercising his juJU 
cni fimciions in rehiivn to ilie offences imputed — Ratantal 339 So afso, 
a M igistraie, who wa> one nf the persons ol Mructe<l by the accused driv. 
ing on the wrong si le rf the roid, coull not himsvU try the accused f 
offences un ler sees 28 and 29 of the Bombay \ct \U of 1SO7— Raianlal 3" 
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1429 Personally interested:— The words ' personaJ^ mtfrrst'j* 
do not imply mere mieUeclual interest but something of the mlure of an 
et|)ectation of ndvintnge to be gained, or of a loss or some disiiivanta|;» 
to he avoided bi the person uho is said to be interested in the caie— R 
Bom I R 547 Tlius a public olHoer whose duty it is to see ihat the la« 

i» ob^-jid cannot merely by reason of tliat duty, be said to he iiersonall)' 
interested in the prosecution and trial of an offender — 15 IH 192 The 
vxords personally interested vannot refer to any remote interest in ihe 
matter but must refer to some particular nnd immediate personal inferest 
in the case and its result— 15 Ml 192 The law docs not measure ih* 
amount of interest which 3 Judge possesses If he has any legal intere't 
in the d'“ri»ion of the question one «a>, he is disqualified nn matter hov> 
small the interest mat heS&Tftant » /)j/e 2 Q B D 55S 14 '» I 
«4 

InsIfiHcet — Hi) T ikii»A part in arrest of accused and Pohre proceed 
iiigT —Where the ^Iaglsfrate took an aclite part In dispersing the un- 
law/u) assembly and pursuing ihr members and arresting ihrirr anl sub- 
sequently he initiated proceedings agamsi the accused and himself trie'' 
and convicted them it tv as held that the Magistrate should not have tried 
the case himself as he had initiated nnd directed the whole proceed ng< 
and could be said to have been personally interested m them— « Cal 85" 
Where the investigation of the Tohee at the preliminary inquiry was directed 
by a Magistrate to a considerable degree and where the Magistrate himself 
traced some of the accused and ordered their arrest, he wfi« dj»qualife<f 
from trying the case— Cal yjft A Magistrate who takes more tMo 
a formal part in a police inve«iigalion should not try the case— Bo ' 

Frnp 4 Bur I J 65 jO Cr I J >JI7, » L B R 209 

(a) Ifu^ir/m/e lirnig « witness — A Magistrate cannot in a case in 
which he i<> the sole Judge of law and fact, be a competent witness The 
trial ami conviction by a Magistrate of an accused In a case wherein he 
fth'* ll(a|,i»rrace) Is himself a witness is illegal— 2 Cal 405, 30 Fr I- J 

45 (Pat) 1904 P I R 21 A Magistrate cannot Import matters (e C 

fwrsonal koowWgei into his yudgment not stated on oath before the Court 
in till- presence of the accused if he docs so, he makes himself a wunr" 
in the ra>e and renders himself meomperent to tty it— 30 Cr I J 4^ 
(Pat ) 2n Cal 83" A Magistrate who becomes aware of some of the fact* 
in conn Mion wuh 1 caw by his taking (Kisne pan, or «t any rate by -being 
prss'Tt at a vearch mad'- Ij the police sluring the Investigation, rIiooU not 
try the cave but (ran«W it to -ome other Magistrate— 5 CUN 804 An 
filHcer »houll not try nn ofTence under sec 174 f PC, In his capafJiv 
V a Mag.traie, whin the o/Teore has lieen rommiiCed before him In Ms 
r 1 niv ns a Sectbmeni Officer — 3 AH 405 But If during the ctursc of 
tie irni the Mii^isirate bintself made a statement on oaili which he re 
ror!e,t an I j>ermlile<| liimsrif 10 be rross^xaminei! and re-^i nnineil it 
was IirlJ that |e was no! Inrcmipeient to try the All tj 

(il f’eiuniarr inleicil — \ Magistrate who Is a shareholder of ibe com* 
jkvnjr which |« ihe lajmflanani in the case is illsquahreit from Irymg ihe 
case In iiHh ri«/-« ,( ]< „ct necessary fo Inquire whether there wa» ant 
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reil or 'uh-.tintnl ground for su«pi^ing bias on his part — 20 Bom 502 
See also 2 Ca! 23 \ Magistrate should not entertain a criminal case in 
tvhich persons mdebietl to him are concerned either as complainant or as 
aiii‘ i’— C r Cr Cir Part II, No ^<1 

(4) IfugiJirafe lieui^ serrant of eompiainanl — A Magistrate who is n 

sertant of the torjxiration is deemed to have such an interest in the result 
of a prosecution b\ the corporation as to disqualify him from trying the 
case — 7 Cal 322 10 Cal 104 

(5) Mogiitrdte being miuler of rampjatnani — The mere fact that the 
Magistrate is the master of the complainant who is complaining on his 
own account merely does not drprite the Magistrate of his jurisdiction, 
though in such a c»se it should generally be expedient for him to refer 
the complainant 10 some other Magistrate— g Bom 172 But where 
the tomplainant was ih la-nant of the Magistrate and it appeared that 
the Magistrates wife was drixing in the dogcart for passing which the 
accused was chargi-d vxith rash and negligent dnxing the Magistrate was 
Yield to loe personally iniwested and lie ougVit not to try the case — 14 Bom 
57* 

(6) 1/agirlrote being lge«» of Court of Hards — The mere fact that 
the District Magistrate is, in his capacity as Collettor concerned in the 
management of an estate under the Court of Wards does not disqualify 
him from trying a case of theft arising out of a dispute between the land 
lord and tenant in an estate under the management of the Court of Wards 
— 46 Cal 894, 28 Cal 297 But where the manager of an esirate under the 
Court of Wards, who was al»o appointed the Sub divisional Onicer, drew 
up proceedings under «cc 14$ against one who disputed the possession of 
a piece of land, in which the estate claimed an interest end the Magis 
irate refused an application for transfer of the Vase it was held that the 
Magistrate showed a lack of appreciation of ordinary principles which should 
guide judicial officers in matters of this kind— ^ C W N ccxxvi 

1430 Sanctioning or directing prosecution See notes under 
sec 487 1 Magistrate who takes a mere formal part in the prosecution 

tannot be said to direct the prosecution and is not therefore deprived of 
his jurisdiction in the case Thus a Magistrate who simply issued process 
as officer.in-charge of the Judder sub division is not precluded from hearing 
an appeal in the case — 36 Cal 8f>o 10 Bur I T 150 Where a Magis 
trate under the Cxcinp Act liys before the Inspector of Police certain m 
formation regarding the conduct of the accused in his dealings in opium 
and directs the said Inspector to make an inquiry on the basis of that in 
{wWiMiVaa, awd a pcoseculion is subs e nueaily initawleil 10. the. otdw.w^ 
course by the investigating Police Officer, held that the Magistrate cannot 
le Slid to hue such connection with the proceedings antecendent to the 
pro'ccution as would debtr him from trying the accused — 11 A L J 652 
Where a Deputy Tahsildar made a report to the Tahsildar about certain 
olTenccs and the Tahsildar m his turn reported the matter to the Deputy 
Magistrate, who authorised the Tahsildar to prosecute the accused, and tlie 
Tahsildar then lodged a compHinl before tlie Deputy Magl^trate who 
4he cas», IieH that lire Deputy Magistrate was not disqualified, 

y 
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hf* mer<“lj’ authorised the prosmition and not directed it A dislinciion 
should be drawn between authorisation ind direction of prosecutiofl— Jt 
^Ia(^ ^58 V^here a prosecution is by i Town Committee, the mere fatt 
ihit the M gistnte hT I as the President of the Town Committee sanctiosfJ 
ihe prosecution cannot be said to gne the Magistrate any personal laierest 
in ihc proceedings, and the Magistrate is competent to try the case himstW 
But netertheless it is not desirable that he should fry the ca«e when sthtr 
Magistrates are atailable— Cefi Chand \ K F , i Rang, 517 A Sessions 
Jod},e IS not prohibited in law from liennog an appeal from a conviri'on 
m a case in winch as an fncohency Judge, on the application of a creditor, 
lie had allowed the prosecution lo proceed — Srikrishua s £»"/>. A J 

90 Hut vihere a District Magistrate who as Inspector of factories ord red 
an inquiry to be made and in ihe same capacity directed the prosecu lO-a 
of the accused for an offence under the Fflclones Act, he was disquah''^''^ 
from trying the ca.e — 1 1 ah js ^^hcre a Cantonment Magistrate i" 
cipacity as secretary of the Cantonment Committee ordered the prosecutiw 
of the accused m resjiect of an alleged building in contravention of the can 
lonment rules and proceeded lo try the case, held that the ci«e ought to 
he transferred to another M igixtraie—f/irn Lol v Fmp io A t» J 9 ** 
\ Nfagistrale, who upon information furnished to him directs Ihe is*ue 0 
a warrant under sec 6 of the Gambling Act, j» di>quulifie«l from trying the 
case— n Ilur I T i5.( Where after ibe cJo«e of a Inal, the ttymS 

Magislrnle orilers the Police to send up a charge sheet in respect ol a witness 

for the proHecution and upon llio Police doing so, tries that person nn 
lonvicfs him, held that tlic Magistr Me having directed the pfo«eroliMt et th* 
nreused is not comprteni to boM ibe trial— sy Dorn I- R 64* 

1431 Explanation ’—Under the rtplanation. a Magistrate IS not 
lieemed 10 be a part) or personally loteresied in any case by reason of ihe 
f ict ihat he is a Municipal Commissioner or otherwise concerned iberem 
in a public capiiiij Hut if m adlition to a Connection of lhat sort, he 
directs -the prosecution of a person for on offence, he Is disqualifieil ffOiw 
trying the ca*c, not by reason of ih" fact that he is Municipal Coiwiwl*- 
Stoner or publicly ronmiie«l with the case, but by reason of the further 
f ct ihai he hns consiitufeU himself ili" prosecutors ? I R 

\ U S 33 lum I R 843 Thus, ihr mere faei ihai the Magistrate 

might Inpi rn to Iw « Municipil Commissioner does not necessarily disquild) 
bun front li Mnig a trial In which M>nie Municipal matter was invohed Du* 
tl IS I very different mailer wlieii 11 is fount that ihe Magistrate Is practi 
rally one of the pro»ecuiurs Mud the Judge— 10 CnI lojo A ^fu^lClpsl 
( <• nimissiooer 111 hi* iiparily such Commissioner had inviied the atten 
I n ol ih* I aeetiine Officer of ihe Municipality lo the manner us which 
a vert 1 11 lljeliw of ihe Munieipality was being di.rrgarJed by the niYUsed 
The I srt-Miise Offirer rfllM the jnieniiois of the Ilealih officer to the matter 
aw! ih lle.lth officer «n«tMMtM the jrosecution after satisfying himself 
that there wen goo .1 ptiitit (acre geoun Is for believing that ih" Hye-h* 
wn» Ipemj; fnken nod lhai ihe Interests of ihe public heahJi requlreil h* 
►nf rrenieni The ctw was irW by a Ilenth of ffonorary Magntraies 
f wlleli the Munieip-ii t lammissloiier nils n niemlnr, and enJe<l In a CotV 
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.>iction JlelJ ihn the trial ind conviction were not illegal, because llie 
'lunicipil Commi sioner was not 1 party to the prosciution nor did he cause 
II to be instituted— \a»ioo v Emp 24 Cr L J 135 (All) The mere 
fact ihat the 'lagistraie is the \ ice President of the Municipality and 
Chairman of the Managing Committee does not disqualify him from trying 
on offence against the Municipality But if he has taken any part in 
promoting the prosecution as for instance, by concurring in sanctioning it at 
a meeting of the Managing Committee or otherwise be would be disquali> 
fed — tS Bom 422 i8q6 P R 5 So also, if the Magistrate is the Vice- 
President of a Municipal Committee and was present at the meeting m 
which the resolution was passed for the disobedience of which the accused 
i9 prosecuted the Magistase is debarred from trying the case— 23 Cr L J 
704 (Lah ) A Magistrate does not, by reason of his being a member of 
a sub-committee of a Municipal Board. Iiecome personally interested so as 
to be disentitled to try the accused for an offence ngiinst the Municipal 
Board — 27 All 25 But if he presides at a meeting of the Municipal 
Board which directs the prosecution of the accused, he becomes disqualified 
—14 N L R 14 5 S L R 137 20 Cr L J 244 (Nag ) It may be that 
he did not speak or vote at the meeting but the fact remains that he 
attended the meeting where the question was debated and the prosecution 
ordered, and he has therefore placed himself personally to some ectent m 
the position of a prosecutor — 5 SLR 137 Where the Municipal Com* 
mittee resolved to institute criminal proceedings against the accused and 
directed the Secretary to take necessary steps, and the Secretary forwarded 
a copy of the resolution to the Joint Magistrate (who was no other than 
the Secretary himself) who cook proceedings and tried the accused it was 
held that the trial was not only illegal but a mere show— *1883 AWN 
181 The District Magistrate is not disqualified from hearing the appeal 
merely because ho happens to be the CAtfirwan of the Municipal Board — 
ift>9 A U N 74 Contra — 23 Cal 44 and 15 Wad 63 where it was held 
that the very fact that the Chairman of the Municipality was the Magistrate, 
disqualified hiin from trying the offence, and the Tsplanation did not npply 
to his case 

In 10 Cal !t)4 a distinction his been drawn between a salaried officer 
of a Corporation and in Honorary Officer, and it has been held that the 
Csplamtion does not ipply to a salaried officer A salaried officer of the 
Corporation is by reason of the very fact that he is a servant of the Cor 
poration, precluded from trying any Municipal case as a Magistrate But 
a gentleman who without remuneration is merely discharging a public and 
honorary office, nn I who has no personal interest in the proceedings of the 
Municipality, may well be supposed to be free from Ihat bias which the 
jealousy of ihe law presumes in other persons more immediately interested 

' Coijferiicii tberfiii «ii a public eapacily — \ Magistrate in charge of 

opium and exvise administration of a district is not personally interested 

in the observation of the provisions of the Opium Act, merely because it 

IS his duty to see the law relating to sale of 0[ium enforced and mam 

tamed in his district he »» ihrrefore not precluded from exercising juris 
diction in respect of offences against the sail Act— 15 All tf)2 , 5 A L. J 

Cr 82 
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he merely authorised ihe prowution and not directed tt A disinctiD'' 
should be drawn between authori*ation md direction ot^^prosecution—M 
Mill 2^8 Where \ prosecution is by n Town Committed the mere fact 
ihnt the Majjisirnte hnd ns the President of the Town Committee sanctiu'te 
the prosecution cannot be said to fine the ^f^{Jl«trate any personal interest 
in ihe proceedings, and the Magistrate is competent to try the case himse 
Hut nevertheless it is not dcsimWe that he should try the case when other 
\fagistrates are available— Cofi Chand » K F.t Rang, 517 ^ Sessions 

Jiilge IS not prohibited in law froiu hearing an appeal from a con'ict’O 
lO a case m which as an Insolvency Judge, on the application of ® creditor 
(le had allovied the prosecution to proceed— aSriferis/ino v Emp , *i ^ b 
f)o Hut where a District Magistrate who as Inspector of factories order 
an inquiry to be made and in the same capacity directed the proseculiO 
of the accused for an offence under the lactones Vet, he was disqualia 
from trying the case— 1 Lab 3^ Where n Cantonment Magistrate in 
capacity as secretary of the Cantonment Committee ordered the prostcul 
of the accused m respect of an alleged building in contravention of 
tonmenf rules, and proceeded to try the case, held that the case ought 
be transferred do another Magistrate— //»ra Lnl v Fmp , 20 A D J 9’^^ 
\ Magistrate, v\ho upon informalion furnished to him directs the ***“* 
a warrant under -><0 6 of the Gambling Act, is di»qua1if1ed ffom trying I 
case — 13 Uur I T 154 Where after tlie close of 4 trial, the trji'’^ 
Magistrate orders the Police to send up a charge sheet m respect of a '''**’*j 
for the prosecution vnd upon the Police doing so, tries that 
lonvicts him field that the Magistrate having directed the prosecution 0 
ticcusod Is not competerit to hold the trial— 23 Horn L R Sja 

1431 Explanation Under the Esplanation, a Magistrate i' ^ 
deemed to be a party or personally inlerested in any cose by reason 0 
fict that he i» a Municipal Commissioner or otherwise concerned t ere 
in a public cvpav.ity But if in addition to a connection of that sort, 
directs ihe prosecution of a |»erson for an offence, he is disqualified ro 
trying the case, not by reason of the fact that he is Municipal Commi^ 
sioner or publicly connected with the case, but by reosort of the ^*^*^*^ 
fact that he has constituted himself the proseculor-~~s S I- R *37* * 

A W N T4,23nooi I R 84* Tlius, the mere fact that the Magistr* 

might happen to b<* a Municipal Commissioner does not necessarily 
him from holding a trial m which some Municipal matter was involved u 
It Is T lery different matter when it »s found that the Magistrate fs prat ^ 
cally one of the prosecutors and the Judge— to Cal 1030 A Municipa 
( ommissinner in hi« capacilj as such Commissioner had invited the atten 
non of ihe Taecutive Officer of the Municipality to the manner m whic 
a V.eri iin Bye liw of the Monidpalily was being disregarded by the accuse 
The 1 sHuiive Officer called the attention of the Health officer to . 

nnJ Ihe Health officer instituted the prosecution after satisfying hiwse 
that there v^ere good prima facte grounds for believing that the Bya jw 
wns being broken and that the interests of the public health required I* 
enforcement The case was tried by a Bench of Honorary Magi'traies 
of which the Municipal Commissioner was a member, and ended in a cotv 
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-Mciion HclJ tint the trial and conMction tiere not illegal, because the 
'lunicipal Commissioner was not a piny to the prosetution nor did he cause 
It to be instituted — Sonoo \ fni^ 24 Cr L J 135 (All ) The mere 
fact that the Magistrate is the \ ice President of the Municipality and 
Chairman of the Managing Committee does not disqualify him from trying 
an offence against the Municipality But if he has taken any part in 
promoting the prosecution as for instance by concurring in sanctioning it at 
a meeting of the Managing Committee or otherwise, he would be disquali* 
fed — 18 Bom 422 1806 P R 5 So also if the Magistrate is the Vice 

President ol a Municipal Committee and was present at the meeting in 
which the resolution was passed for the disobedience of which the accused 
IS prosecuted the Magistate is debarred from trying the case — 23 Cr L J 
704 (Loh ) \ Alagistrate does not, by reason of his being a member of 

a sub-committee of a Municipal Board become personally interested so as 
to be diseniiiled to try the accused for an offence against the Municipal 
Board — 27 All 25 But if he presides at a meeting of the Municipal 
Board which directs the prosecution of the accused, he becomes disqualified 
— 14 \ L R 14 5 S L R 13- 20 Cr L J 244 (Nag ) It may be that 
he did not speak or vote at the meeting but the fact remains that he 
attended the meeting where the question was debated and the prosecution 
ordered and he has therefore placed himself personally to some eatent m 
the position of a prosecutor— $ SLR 137 Where the Municipal Com 
miitee resolved to institute criminal proceedings against the accused and 
directed the Secretary to take necessary steps, and the Secretary forwarded 
a copy of the resolution to the Joint Magistrate (who was no other than 
the Secretary himselO who took proceedings and tried the accused, ic was 
held that the trial was not only illegal but a mere show — 1883 AWN 
181 The District Magistrate is not disqualified from hearing the appeal 
merely because he happens to be the Cha rmau of the Municipal Board — 
1899 A \\ N 74 Contra—^} Cal 44 and 15 Mad 83 where it was held 
that the very fact that the Chairman of the Municipality was the Magistrate, 
disqualified him from trying the offence, and the Taplanation did not apply 
10 his case 

In 10 Cal 194 a distinction has been drawn between a salaried officer 
of a Corporation and an Honorary Officer, and it has been held that the 
Explanation does not apply to a salaried officer A salaried officer of the 
Corporation i», by reason of the very fact that he is a servant of the Cor- 
poration, precluded from trying any Municipal case as a Magistrate But 
a gentlesnaw who without remuneration is merely discharging a public and 
honorary office, an 1 who has no personal interest in the proceedings of the 
Municipality, may well be supposed to be free from that bias which the 
jealousy of the law presumes ui other persons more immediately interested 
Concerned iherein m n pubUe capoeily — \ Magistrate in charge of 
opium and e\tise administration of a district is not jiersonafiy interested 
in ihe observation of the provisions of the Opium Vet, merely because 1 
IS his duty to see the law relating to sale of ojium enforced and m' ^ 
ta ned in his district , he is Ihwefore not jirecluded from exercising ^ 
diction in respect, of offences against Ihe sail Vet— 15 VII 192, 5 

Cn 82 / •* 
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35? A District is not precluded under this section from trying 

nn o/Ience unitor the Police 'ct, merely because he Is the head of the Police 
— as All Tho fact that n District Slagistrate js nJso the District 

Superintendent of Police does not Of itsejf disqualify him from frying or 
inquiring into cases investigated by the Pdice of his district— a I C R 
209 But if the Magistrate m his public capacity directs the prosecuhon 
he IS disqualified Thus, where the Magistrate as president of the octroi 
'.uh committee directed the prosecution of an Jlcused for evading the paj 
inent of ocTroi, th* Magistrate was debarred froin trying the case even 
ihougli the accused Ind consented to be so tried— 32 All 635 

1432 Local inspection Under the Code of ilWj, it was hell 
lint a Magistrate making a personal inspection of the locus m tiuo where 
the ofTence was committed, made himself a witness m the case and iben-bv 
rendered himself incompetent to try the case — 0 K V K'luclaw, 19 'lad 
aM. UeMli n, under v Q F . jo Cal gj-, Ilari Kisliore \ Abdul 21 
t i1 920 Hut now the law his been changed by liie addition of the bfifc 
part of the Psplanation 

\ Magistrate is competent to inspect personally a locality in order to 
ii't the connection of the evidence and the plans of the locality subrniiei 
lit the case Such nn inspection woull not disqualify him frari irjing 
the case— 1901 P R ij ffabbetr \ K F 3^ Cal 340 (355) 
the Magistrate inspected the locus in quo and stated in his judgment what 
lie saw when he inspected, he was not disqualified— a Wcir 7*8 Uh"* 
a Magistrate made a local inspection m the presence of both the parties 
and the pleaders, and stated in bis judgment some facts which he then 
observed, it was held that the Magistrate was competent to convict ll'* 
accused persons— 3 Men yay MTiere the Judge personally visited the scene 
of ofTence with the prosecution witnesses and the vakil for the accused, and 
acting under the powers vested in him under section 540 recalled some 
of the prosecution witnesses and etamined them in suth a way as to put 
on record the most important points observed at the inspection, and the 
iccused were given full opportunity of crO'.s>eTamining those witnesses with 
reference to the facts relating to the personal inspection held that it wis 
open to the Judge to ma) c the inspection, and that he did not act illegally 
or with material Irregularity in using the results of his inspection in his 
disposil of the case—/,, re Thachroth Hydross 45 'f J *79 
only not objeoiomWe but m may cases highly advisable that a Magistrate 
tiying a criminal rase should view the place m order to understand fully 
the bearing of the evidence given in Court But if he does so, he should 
be careful not (o allow any one oa either side to say anything to hina 
which might prejudice Ins mind one wny or the other— I/iar Fei v 
Fmperor 39 Cal 47G A local inspection should only be made for the 
purpose of enabling the 'fagisinte to understand belter the rvidenre adduced 
before him (see sec 539I}) and it must be strictly confined to that— ^ F 
V Vouiekaiu 10 Mad ,6, (j66), hnshnoppa v ?rngoda 2 Ueir 72? 

\ "hen the luv allows a s,ew of the locality, every possible precaution 
shouM be lakin lhat such a view should be nothing but a view of the 
locil featuris Wliere the Magistrate did much more than viewing the 
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for the purpose of understan ling anj testing the evidence, and 
imported into his judgment rnalters of opinion and inference based upon 
cireum'tances not on the record, held that there was an error of procedure 
necessitating a retrnl before toother Mtgisirate — Bahbon Sheik v Emperor 
37 Cal 340 {357) \\’here t Magistrate in visiting the scene of occurrence 
not merely noted the various features of importance but imported into 
his judgment what he could not have possibly noted from the locality or 
from anything conni'cfed therewith (e g the position of the accused and 
of other men at the time of the alleged occurrence) he exceeded the proper 
limits of his discretion in making the inspection and thus disqualified 
him«tf from trjing the ease— 3 C A\ N <>07 iJee also Note 1374 under 
sec 526 

\« to whether the holding of in inquiry under sec 202 disqualifies 
ihe Magistrate from tO'"R the ose, see Note f-o under sec 20s 

557 pletder who pnciiscs m the Court of any Magis- 
trate in 1 presit)enc}-to\\n or district 
Praclisirg fleader net ^hall sit as a Magistrate in such Court or 
certain Courts*'**^*** Cttjrt within the jurisdiction, of 

such Court 


1433 The ippo ntment of a pleader to act os Presidency Magistrate 
IS not forbidden by any provision of the Code The only thing required 
of hint IS to give up practice on appointment— 23 Rom 490 

This section does not forbil a pleader to practise Jn any Court but 
forbids him to sit as a Magistrate m certain Court If a pleader practises 
in the Honorary Magistrate s Court or m the Township Magistrates Court 
within whose juundiction the Court is, he is debarred from sitting as a 
Magistrate in the Honorary Magistrates Court— fiing Enip v Nga Tha 
Shruin 23 Cr I J 311 (Dor) 

558 The Local Government may determine what, for the 
Powtrta lu-gg- pufpo^e of ihis Code, slnU be dremed to 

age tf Ccurts be the language of each Court within the 

territories adnainistered by such Government, other than the High 
Courts established by Royal Charier. 

“With the permission of »br presiding Judge or Magistrate, ary 
Advocate or Pleader may nldress the Court m Pnglsh, when any one of 
the pleaders on the opposite side t* acquainted with that language, or 
whenever the senior of such pleaders or his client consents to that being 
done * — Cal G /? 0 O , p 5 ® 


559 (i) Subject to the other frotuioiii of this Code, the 

ProTsions for pow rs po-ters oiitf dufici of a Judge or Magis. 
tf Judges »rd Mrgistrafes (rale »in\ he exercised or performed b\ 
beme fxefclstd by thetr . ^ 

successors m offce. hts stlCCMiOr in office. 
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( 2 ) U')ien there is nny doubt as to 'vho ts the successor m 
office of any Mof^istrale the Chief Presidency Magistrate m a 
Presidency to'-in, and the District Magistrate outside such tosn 
shall determine by order m -iriting the Magistrate 'iha shall {or 
the purposes of this Code or of any proceedings or order there 
under be deemed to be the successor iti office of such Magistrate 
(■?) Uhen there is any doubt as to 'tho ts the successor m 
office of any Additional or Assistant Sessions Judge, the Sessions 
fudge shall determine by order tn a rtttng the Judge siho sbaV for 
the purposes of this Code or of any proceedings or order there 
under he deemed to he the successor in office of such Additional 
or Assistant Sessions fudge 

This accdon has b^'^n rMirnfiwl by section 155 of the Cr T C 
Amendment Act 111 of 10*3 The oM section stood as follows — 

SJg MI powers conferred by this Code on the Cosernor General In 
Council or on the I ocil Government may be exercised from time to time 
Oft octSftton requires 

Cut this section was unnecessory. because Its provisions are covered 
by section 14 of the Ccneril Clauses \tt The old section his therefore 
been omiiteJ nnd m entirely different section his been framed m *** 

A new section i» intended to be inserted providing for the powers of 
Judges md Migistritcs being cicrtised by their successors-in-oflice 
the letermmation by the Chief Presidency or D strict Magistrate of the 
pernon to be deemel tlic soccOftSonn-ofTce of 1 Subordinite Mogstrate lO 
ciftc* of doubt -^Slalei eit of Ob/ertf and Iteesons (1914) 

560 A public wcrvint hinng- any duty to perform m 

OfS«« con«r«d "'th th= sile ol iny property 

sales not to purchase or under this Code sinll not purch7SC or ow 
bid for property ,>,e properly 

561 (i) Nolwithst'tnding’ nnythm/j- in this Code, no 
Special provisions with Magistrate except a Chief Presidenc) 

by^a'husband”^' Migistnte or District Aligistrate shiH— 

{«) tike cognizance of the offence of npe \ihere the sev*)"'! 

intercourse ms by a man with his wife, or 
{)>) commit the man for frnl for the offence 
( 2 ) And, notwithstanding anything m this Code, if a Chief 
Presidency Magistrate or District Magistrate deems it ncccssirv 
to direct an investigation by a police officer, with respect to <uch 
an offence as is referred to in sub section (i), no police-officer of 
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a nnk bctow tint of police inspector shall be employed cither to 
make, or to take part tn, the imestigntion 

Clause (fl) — Wliere tlx' offence referred lo «n (iii> chuse was taken 
cognizance of by the Uistrivi Magistrate, the fact that the investigation 
into the offence had been conducted by t subordimte Police officer was 
not a material irregularity which would viinte the proceedings — 1895 A 
W S 9 


56IA \tJthiug in this Code shall be dceined to hinit or 
affect the po-u.er of the High 

" ’"“y 

necessary to gne effect to any order 
under this Code, or to prezent abuse of the process of any Court 
or olheruise to secure the ends of justice 


1433 A This Section has been added by section 156 of the Cr P C 
\mendment Act, Will of 19*3 ‘ By this section it is proposed to gise 

statutory recognition to the inherent powers of the High Court— a principle 
which is already well recognized — Stafement of Objocts atM lieasont 
(«9M) 

Of olhentise to zcc«re the eiiJs of jusliee — \\e have si ghtlj 
elaborated the proMsions of this clause We understand that a High Court 
has recently held [44 4 If 401J that 11 Itad no power to direct the expung 
ing of objectionable matter from a record \\e think it desirable that it 
should be made clear that (his clause is intended to meet such a case — 
Report of ihe Jeiut Commtilee («9**) See Note iai4 under sec 439 

In the exercise of us inherent powers vmder this section, the High 
Court cannot pass any order which would confl ct with the provisions of 
the Code Thus the High Court has no jurisdiction to mal e an order 
for th« restoration of attached properly, where the application is made 
beyond the period prescribed m sec 89 — In re Curunath 26 Botn L R 
719 Z5 Cr L J 1293 


The powers conferred on the High Court under this section are powers 
which must be found within the Crim Pro Code This section confers 
no new powers on the High Court, because the Court cannot, by invoking 
us inherent powers, extend the powers given to it by statute Thu<, the 
High Court has no power lo appoint a receiver pending ilie disposal of 
a revision peiiiion agiinst an order passed under section 143 — Vorudayja 
V i/ionmuia Suitdara 49 M L J 593 See this case Cited in Note 421 
under sec 145 

This section docs not confer on a High Court the power to review its 
own judgment — ^a ar Uohd \ Ifara Singh a6 P L R 616 27 Cr 
L J 23 W 5 <idi^ V Einp 7 Lih L J ro8 26 Cr L J ii6g 
But the inherent power of the High Cwrt under this section can 
exercised to sjay a criminM proceeding nil the dis|>osal of a civil 
[lending in a Civil Court relating to the sime dispute— AaiifiaiyflJajf 
Bhai,waii Das, 23 \ L J 956 26 Cr L J 1483 
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562 In any case in which 562 (i) 

a person is con Power of 
Power of ^ , f ,, c. Court to release 
Court to release of theft, fcftAtn convic- 


upon probation 
oi good conduct 
iistead of sen- 
tencing to pun- 
uhment. 


theft m a build- ted Ofienders on 
. . . probat i on oi 

mg, clishonesl j conduct 
m 1 sanpro - instead cf sen- 
^ , tencing to cui- 

pnation, cheat- 


U'lien any fef 
son not under 
twenty- 0”^ 
years of agt » 
cojmrfcif of 
offence f unish 
able iviih 


mg- or any other offence under prisonmetil for not more than 


tin. Indian I’cnal Code punish- seien years, or vihen any per 
able with not more than two son under litcnly-one years oj 
years’ imprisonment before any af'c or any uotnan ts comteted 
Coart, and, no previous convic- of an offence not fumsliofelc 
tion IS proved against him, if ittlh death or iransporlahon 


It appears to the Court before for hfe and no previous con 
whom he ts so convicted, thit \iction js proved against the 
regard being had to the youth, offender, jf jt appears to the 
character and antecedents of Court before which he is con 
the offender, to the trivia! victed, regard being had lo the 
n'lture of the offence and to age, character or antecedents 
any extenuating circumstances of the offender, * ♦ * and W 
under which the offence was the circumstances in which the 


committed, it is expedient that 
the offender should bt released 
on probation of good conduct, 
the Court may, instead of sen 
tencing him at once to 'my 
punishment, direct tint he be 
released on Ins entenng mto 
a bond, with or without sure- 
ties, and during\ ^ach period 
(not exceeding one jear) as the 
Court nnj direct, to appear 
and receive sentence when 
called upon, and m the inean- 
tiiwc to keep the peace and be 


offence was committed, tb'if 
IS expedient that the offender 
should be released on proba 
tion of good conduct, the Court 
may, instead of sentencing 
him at once to any punishment 
direct that he be released on 
hts entering into a bond, 
or without sureties, lo appear 
and receive sentence when 
called upon during such period 
(not exceeding three years) a* 
the Court may direct, and 
the meantime to keep the pcjcc 


of good behav louc 


and be of good behaviour 


Provided that, where any first offender is convicted h) 0 
Magistrate c third cltss, or a Magistrate of the second cla'-^ 
not special! j i^.pow ored by the Local Government m this behiff* 
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ind the M^gl‘;tratc of opinion that tlie power conferred hy 
till** section should be cvcrciscd, he shill record his opinion 
to tint effect, and submit the proceedings to a Magistrate of 
the first class or SubdiMsional Magistrate, forwarding tiic ac- 
cuseU to, or taking bail for his appearance before, sVich Magis> 
trate, who shall dispose of the case m manner proiidcd by 
section 380 

(/ 1 ) In Hill ciMc Ml 'ihich a person is Lomictcd of theft, 
theft in a building dishonest mis- 
wi^ad^smtion^ felcas* appropriation cheating, or oil) other 
ojyeiifc iiriJer the Indian Penal Code, 
/<ton5/iiib/c 'iitJi not more than t^io jears inif risoiimciit, and no 
firc,.tOHS roimchoii li pro ed against him the Court before •nhoin 
he IS so eoiuictcd »iu\, if it thinks fit haling regard to the age, 
rJiorticfer, antecedents or physical or mental condiUon of the 
offender niid to the trntal nature of the offence or to onj e\fcinial- 
nig fircimiahinces under nhich the offence uas commuted instead 
of scniincvig him tv <iii) pumshiuciil release liint after due 
udniOiidiOTi 

(a) Ifi order under this section »»ia\ be nnidc bv -n iit 
IppeUate Cjjurt o r b\ the Ihgh Court nUen exercising Us f enter | 
of reitsioii 

(7) Il/icrt (i» order has been made iiiidcr this section tii 
rcspict of nil) offender, the High Court tmn on appeal vhen 
there is a right of oppeoJ to such Court or '■then cxcrci'nng 
Us poters of Tension, set aside such order and in lieu thereof 
pass senlence on such offender according to laiv 

Proiided that the High Court shall not under this sub 
iLtlion inflict a greater pmns/inieiK miglil ha c been inflict- 
i.d by Hie Cmirl t>x -ihich the offender 'tns coiuicted 

(7) 7 /it proiisions of Sections ijj ij 6‘1 iind 706 1 shall, 

so far as max he, nppl\ in the case of surclivs offered iii piir- 
siKintt of the pro isions of this section 

Change —S>u' (i> has leen subsljiuullj amen led and Sub 
fttclioiw (*) to (4) hair ncwli al*W, bj section 15“ of the Cr I' C 
\mendmenl \ct. Will of 1913 Th^ mJio changes are the following — 
ftril this section extends the list ol offences on conMciion for which n 
person ma\ be nlcised upon probation ircomllj' u is made clear dial 
s tlion 562 does not apply merely lo the case of joiilhful offenders but 
applies to a wider class of person*, thirdly ihe word ‘triMal has b*en 
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omillcd, fourthly, the period for nliicii an offender may be released under 
this section has been e’ttended from one fo three years, fifthly power hm 
been conferred on an Appellate Court or upon n High Court m the exercn® 
of Its revjsional jurisdiction to mike an order under section 56^. an'J 
filially the High Court has been tnipowercJ, either on appeal or in revision, 
to inflict scnlince of imprisonment in lieu 0/ an order under this section — 
Statement of Obieets and f?eaiOMS (1914) Subsection (lA) has been aJdeii 
by the Cr P C Second \mcndnicnt Act AW\ H of 19^3 This amend 
ment has been made on the recommendation of the Jail Committee 

1434 Scope and application of section:— Under this section if)' 
first offender need not necessarily be a youth. Its operations arc not limite' 
to luvenile offenders It applies to persons ol advanced age— a Bom L K 
8 iy, igi6 P R n , z8 Cr L J 460 (Mad), 2 L B R 314 The m 
tention of ihc law is not to make it essential that the offender must b 
young or that the offence must 6c trivial in its nature etc , but merel; 
to indicate the lines on which the discretion of the Court should be extf 
cised — 2 L D R 65 , 6 C U N cch 

To enable a Maglslrue to apply ibi> section the first essential is ih'' 
tlie accused js n first offender, and if be i> one, the evtenuating circuw 
stances which entitle him 10 the indulgence of the Court are bis tig* 
character and antevedents— a pom L R 817 In order to give a Ceuf 
jurisdiction to release m offender under this section there most dX*'* 
two conditions, i/is there should be no previous convictions proved and tJv 
offence must be one of ihosc specified m the section If the two condition 
are fulfilled, the Court has jurisdiction in the exercise of its discretion I' 
ict under the section But m exercising the discretion the Court mvis 
have regard to the points specified m the section, namely the age, characic 
and antecedents vf the offender, xnd to the circumstances under which th 
offence was comniitted — 3 L B R 65 This section ts intended to appl, 
to offenders (especially youthful offenders) who without being persons 0 
depraved character miy on occasions succumb to sudden temptation bH' 
ihe legislature very humanely and verv properly allows the Magistrate ' 
such cases to giv© the young man n chance and to devl with him lenient), 
under this section But where an offence implies n good deal of prepin 
tion (e g the offence 0/ illicit manufacture of liquor) it cannot be sJi' 
that It IS done in consequence of succumbing to a sudden temptation, an 
the section should not be ajiplieil to such a vrase— Crow/« v 5 nj‘i« Smgh 
1916 P R jp, Bmp V Ftara Smgh y Cah jj *7 P L R sii 

This scciioii may be a very safuabfe section if projwr/y applied, H"' 
It may very often happen that a juvenile offender who is sentenced t' 
jid for a short period of imprisonment for a trivial offence may be pne 
tically ruined for hfe, whereas he would be saved by the due apphcatiw 
of sec 562 But in passing a sentence at least two things are neccssar 
to guard against vir danger to the public, and dinger to Iho accusei 
himself The public must not be led to suf^ose that all juvenile offender 
may commit any crm'es that they like without any fear of punishment 
because that would be on incentiie to crintinol pirenis to inilialc ihei*' 
children into a life ul crime \od evcfi children themselves being Immune 
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from th fnr of puniOimcnt might be tempted to go astny from the un- 
plca»ant paths of Mriuo info paths of crime It i» obvious therefore that 
b<’rore applying this section one must eonsiler whether there is a good 
cause for its application or not If thu offence is by no means a simple 
crime such as is commuted by chiklrtn out of mere thoughtlessness rather 
than of cTimmahtv, but it shows a singular combination of design and 
ingratitude and a general charactir of craft and deceit, it would calf for 
a severe punishment indeed, and resort should not be had to the provisions 
of this section — Oa'yaldl \ /■»«/ 18 S I R 61 *5 Cr L J 1224 

^Iaglsl^ates should be evry careful in ipplymg this section and should not 
allow themselves to be misted into the use of this section by misplaced 
leniency and sympathy— /'iiif v t/dlho 27 Cr L J 30Q (Sind) 

Petty squaj^bles of young persons stioutd be dealt with under this 
section— j2 Cr L. J 242 (Dur) AVhere the offender 1$ a person of good 
position in life, he should rather be dealt with under this section than 
sentenced to whipping— 1007 P \\ R 9 \Vhere the accused was a 
widow of over 45, and it aji|vearcd that in commuting the offence (forgery 
false ]>ersonaiion) she was a pupiKt m the hands of the other accused field 

that this was a case in which the Court instead of sentencing, her to 

imprisonment should releast her on her entering into a bond— A E v 
Airan Bala 43 C L J 79 30 C W N 373 27 Cr L J 409 

This section applies when no previous conviction is proved against 
the offender \ previous conviction is a technic I bar to an order under 

this section but if no such conviction is | roved at the trial and an order 

under this section is | jssod a subsoiuent discovery of a previous convic 
lion IS no ground for interference in revision — v Parlab Aaroin, 
* O N 593 26 Cr L J i2y8 

5 ec<toii Joes not apply a'ftcn senlenee h is been passed —This section 
cannot be applied to a ease in which ihe Magistrate has not only convicted 
the accused person but se iteticrd him as well to imprisonment and fine — >7 
A L J 426 The words in the section ire msiead of sentencing him 
14 J 5 SubsectlOO(l) — Lndcr the old law this sub-section applied 
only where the offender was convicted of one of certain offences under the 
Penal Code and not of an offence under niiy olher luJi e g an offence 

under the Indian Railways \cl— 1 N L R 139 or an offence under the 

Excise \ct— 1916 P R 19 This nslnction has now been removed 

The old sub-sec («) Vould not ajiply where Ok offender was punishable 
with more than 2 years ini]>risonmrnt Thus n could not apply where 
the accused was convicted of criminal breach of trust — 7 Bur !, R 14 
or of receiving siolen jiropeny— 2 Boni L R 343 or of lurking house 
trespass — 13 (, P L R i» or of using s genuine a forged document — 
17 Bom L R 921 or of house breaking — iS tr L J 4t«) (Mad) or 
of voluntarily causing grievous hurt— 4 L B R ijo or of aggravated 
form of cheating under sec 420 I P t — 3 L B R 95 1 Lah 612 41 

Mad 533 or lo an offence under sre 3S1 | p t. — 4 \ L R. 18 All 

these cases will now fait under the jinseni subsection (1) 

>0 order tan bt m dt under this scciioti where tht accused has _ 
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toTUiclcd 111 the trijJ of an offence not foiling under this settion 
as A\ell ns of an offence falling under this section — 2 Weir 731 

K/io can pass order — \n order under this section cm be passed not 
only by the Court which convicted the accused but also by the Appellat'' 
Court, aa well as by the High Court m revision — 24 AH 30<3, 29 
567, 35 C \V N 720 This IS now espressly provided in the new S''ff 
atcuon (2) 

1436 Eoadf — Lhc bond to be taken should be not only to 

(fit jittce and to be of good behaviour, but to ippear and receive sentence 
wJkii called upon and in the meantime to keep the peace and be of good 
btluviour — 2 Bom L R 112 But ft is not competent to a Magistrate 
10 (Jinct the accused to appear in Court oa a fined day to receive sentence 
all he can do is to release the accused on probation of good conduct for a 

certain period and to direct him to appear and receive sentence when 

called upon during such period, if he does not observe the conditions 0 
the bond— ^ Bom L R 702 

liond by nmor — It was held that the third provise to section itS, provid'i'S 
for bond of minors to be executed by their sureties, applied only to bonds 
under that section and did not apply to bonds of first offenders restart 

undtr this section A bond under this section had to be executed by ih* 

minor himself and not by Ins sureties (Cf the word* 'on his entering 
a boiid,> — 4 L U K t2 (overrulmg 8 L B R J37) But this Is no long'’f 
^ood law in view of the new section 514B 

fiKibtfity to /urtuih seenrity —If an accused person is ordered to g*'® 
security under this section omd he lath to do so, he should not be detamt 
III prisun till the expiration of the period for which s»-cufity is to be 
furnished but the proper course is for the ftfugUtrate, before passing S'* 
order undtr this section, <0 ascertain whether the accused is likely •<> b® 
ibit to giie security immediately or withm a reasonable time If he fai'* 
to give security within a reasonable time, the Magistrate should pi** ® 
se/iicncc winch should be only nominal— 3 L B R 2, Aesn Men ^ ^ 
E 2 Rang 3C0 (3C1J 26 Cr L J 385 Tile Magistrate should 

imprison the accused under sec on fiilure to give security ufidcr 

see s6i Set 123 sjjecifically applies only to sections 106 and 118 
not to SIC 562 — Aasn Meah \ h h 2 Rung 360 (361) 

1437 Proviso J — Power of and or 3rd Class hlagtstraie — It U 

op n to T Second Class M igistrjie, who Ins not been specially en’powcfr" 
to cxirciic jurisdiction under subsection (rj of tfie section, to take pf®' 
cceJmi.'s under that sub section, although he was invested by a notified 
tion issued under the 1882 Co<le with all the powers specified in the fourth 
schedule of th t Code— 3 Wiir 731 If a Second Class Jlegistrate not 
cmpoiverel under this section is of opinion that the case is a fit one /k’’ 
llie exercise of llic powers ronfeireil by sub section (1) of section 562, hr 
should record Jus opinion to that effect and submit the case to a Tifs' 
( lass Magistrate or bubdn/sionaJ Vagisirale lor orders — Crown v Jawoh 
5 1 ah 36 (37; 25 Cr L J 1124 The same remarks apply to tblfd 

class Magisiraics 
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Tou-fr 0/ ih« lli]£islrii>e to •uh«m ftiocecdvigs are iubr>iiti«tJ — See nates 
tinier sec 380 

Joint Irial 0/ Voniij u>i<l o^<«J ^eitJers — ^\llerc the first accused aged 
H'" irly 50 and the second aciused a bo\ of 11, were chirgtd of theft before 
4 Second Cla«s Magistrate, and the Magistrate sent the cise of both the 
accused to a I irst Class M igistratc so that the second accused might be 

dealt with under see s6a, it was held that the Second Class Magistrate 

should hate disposed of the case of the first accused according to law with 
cut submitting the case to the 1 irsl Cliss M-igistrate, tind that he should 
lia\c submitted the case of tile second accused only— a Bom L R iia 
Lndcr the present law, the. ca«e of the aged offender also falls under this 
section 

H38 Subsection (lA): — The offences enumerated in this subsec- 
tion arc the same as those mentioned in the old section It is restricted 
to offenves under the Indian Penal Code, and does not apply to an offence 

under any other law. e g on offence under the Indian Railwa>s Act— 1 

N L R 139. or an offence under the Excise Act — 1916 P R 19 

Again, the benefit of llu> subsection is not extended to the aggravated 
(urms of the offences mentioned herein Thus when this lubsiction speaks 
of theft, dishonest misappropriation or che'itmg, it must be construced to 
mean theft etc tn tit sttnpic forni, pumshiblc resjiectively under secs 379, 
403 and 417 [Pc, and docs not include tlie aggravated forms of those 
offences The offence of cheating means simpl* cheating and not the aggra- 
sated form of it under sec 4^0 I P C — 3 L D U 9^ 41 Mad 533, 
I Uih 6ti The word theft can only mean simple theft otherwise tt 
would not have been followed by the words theft ui a building as well 
A strsant found guilt) of theft and conticied under sec 381 I P E is 
not entitled to the benefit of this clause, as (heft by servant is not one 
of the offences specified herein It !» m evasion of law to treat an iggra 
sated form of offence as an ordinary offence and thus introduce a dilTtrint 
jurisdiction or a lower scale of punishment — 4 N L R 18 Cut ilie 
Allihabad High Court holds that the words dishonest muappropriation 
and ‘cheating’ apply to and coscr those offences in ull ifieir forms, thus 
‘cheatuig’ covers secs 418, 419 and 4*0 I P C and Crimuial nnsappro 
prialion' includes offences under sections 404 and 405 I 1 ’ C otherwise 
the words arc a mere suqdusagc, beciuse these offences arc not punishable 
wUh more than two years iinprisonmeni Tlic words of a Statute slioull 
be given an extended meaning of whftli they ire reasonably susceptible, 

when ■ nstricled nienmiig would reduce tltosc words to a mere surjilusage 

la \ L J 4<is Tlic Nagpur Court holds the same view in tmp % Jai 
Lul 8 N I I 97 24 Cr 1 J 251 

This subsrttion also siveaCs of any other offence puni'h ible wilh not 
more than l "0 years’ iinprisonmeni In apjlyuig this subveetion to those 
offences, the term of imprisonment nnd not the nature of the offences j» 
the test It the offence is punishable with not more thin two years’ Im 
prisonment, the cliuse may be applied even though the offence be 1 serious 
one liius a boy of 18 years who attempted to cause hurt with a 
wcipon miy be dealt with under this subsection, because the atter 
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cause hurt is punishable with i8 months though the o/Tencc of causni, 
hurt Itself is punishable with 3 years— -3 L C R 30 

The words ‘ the Court before whom he is so conticied occurring in 
subsection (lA) should rot be read as controlled by the proviso to subscc 
tion (i) *>0 that it is not net'essary that the Rlagistrite passing an onier 

under subsection (lA) should be a first class Magistrate or a second class 
Magistrate specially empowered Tliercfore an ordinary Magistrate of die 
second class who has convicted an accu!>ed under setlion 279 I P 
can order his release after due odmomtion — Murhdhar v ilahboob hha» 
47 'll 353 afi Cr L J 624 A I R 1025 All 644 But the Bombay 
High Court holds that the proviso to subsection (1) governs the whole 
tion iind IS therefore aj^licable to subsection (i \) , so that a 3rd cla 
Magistrate is not competent to release an offender after due admonition 
under subsection (i^) — hmj> \ ItauMioJ ay Bom L R 1019 26 Cf 
L j i4fti A I R 1925 Bom 479 

Dtsli icl con icitaii must be ncorited —Where the charge is i™ 
alteroaiive either of theft or of retaining stolen propcri), and the Magis- 
trate while convAting the accused does not «ay 0/ which 0/ those offwer* 
lit coinicls the accused, held that in the absence of a conviction for ihelf 
the Magistrate is not competent to pass an order under this sub section— 
t Bom L R 837 

Subsection (2) • — Under subsection (a) an appellate Court tan pa** 
in order releasing the accused on probation of good conduct Where the 
High Court on an appeal from a conviction and sentence by the Presidency 
Mjgiscrite ordered (hat the accused be released on entering into a bond 
but the accused failed to etecute the bond the punishment original!/ 
awarded fay the Presidency Magistrate would not stand, (because that 
sentence had been already cancelled by the High Court) but the Presidency 
hi gistraie should treat the accused as a person who was convicted bul 
not sentenced to punishment and is again produried before the Court fo^ 
the purpose of suitable punishment being worded— /n rc liudsha 2t L " 
40 26 Cr L J 6S3 AIR 1025 Mad 496 

1439 Appeal and revision — \|« appeal hes from an order umiec 

lhi» section releasing a convict on his entering into a bond — En f * 

Maiohar, 1904 P R 24 Jfaliadur v fsNKiiI 49 0 W N 151 5* 

4t>3 2O Cr L J 4^5 \ I R 1923 Cal 329 And the appeil may be 

preferred even after the CTpiry of the period of the bond— ffayofa v /"A 
1Q17 P K 20 iS Cr I J 401 \n appeal will he to the Sessions Judge 
from in order of a Magistrate of the first class passed under this section 
in I summary in il— i«/^ i Utra. Lq! 46 \I1 828 (sec this ei«e c ifd 
under s»i 414) So also the High Court in revision can set aside the 
conviction and the order demanding security, even though the convicts 
hive not moved the High Court to exercise that power— 1912 P W R 7 
1914 P W R 12 

Uui unless the ordtr passed by the Magistrate under this section i' 

clearly misiabrn or injudicious or motintt to 1 failure of Jusliee, 'h' 

U»),lv Court will not mierfen. in revision— Murhdhir » Mdhhoob. 47 
J53 20 Cr L J 624 
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It ''IS liHJ un Jpr ihp oil that in setting ^sld^’ m re\i»ion the order 
under this srtrtion the High Court could not substitute in its plnce a 
sentence of impn-onmenl because no sentence had been pissed by the 
letter Court (the order under ■<€ 562 not being 1 sentence ) and the 
proiwions of sec 430 is to enhinoement of sentence cl d not appl> — 
Fmp \ GJiajife 3~ \ll 31 ta \ I J 1*44 16 Cr L J 43 If the 

Xppcllite or ReMsionil Court considered that any sentence should be passed 
upon the acTused it could order n retrial — 1911 P R 16 37 All 31 

Hut th" new. subsection (3) nots eirijiouers the High Court in oppeil or 
in rcMsion, to ^ais srnleore on the accused after setting aside the order 
Is to securitj — Fiiif \ heiar 24 \ I J «g 17 Cr L J 303 

563 (1) If the Court which convicted the offender, or 

1 Court which cc'ald have dealt with the 

“"S'" '> 

conditions ol his recog offence, is isalisfied that the offender 
has failed to observe any of the condi- 
tions of his recognizance, it may issue a warrant for his oppre 
hension 

(s) An offender, when apprehended on anv such warrant, 
shall be brought forthwith before the Court issuing the 
warrant, and '^jch Court may either remand him in custody 
until the case is heard or admit him to bail with a sufficient 
surety conditioned on his appearing for sentence Such Court 
mav, after hearing the case pass sentence 

564 (t) The Court before directing the release of an 

offender under Section 562, siibrecfioit 
of ^fl”nder"* (i) shall be satisfied that the offender 

or his suretv (if anv) has a fixed place 
of abode or regular occupation m the place for which the Court 
acts or in which the offender is likely to live during the period 
named for the observance of the conditions 

(2) Nothing in this section or in sections 563 and 563 
shall affect the provisions of Section 31 of the Reformatory 
Schools Act 1897 

The words sub-seclion (if have bee« added by the Repealing and 
Amending \ct MI of 1914 Thiv la intended to male it clear that 
section 564 (1) does not relate lo the release of an offender under sub-sec 
lion (1') of section 562 — C<r elle of Iitita 1924 Part \ page jg 
Pre- lously con teted offenders 


Order for notifying 
address of previously con 
victed offender 


565 (j) ^^hen 
been convicted — 


anv person having 
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(n) h\ a Court m Bnltsh India of an offence pumshoihle 
under Section 3/j Section 48^4 Section 4898 
'icction 4SgC or Section 48gD, of the Indian Perol 
Code or of anj offence punishable under Chap- 
ter \II or Chapter WII of that Code, with im 
prisonment of either description for 1 term of three 
\ears or upwards, or 

fl) h> a Court or Tribunal in the ternlones of ony 
Prince or ^tate in India achiif^ under the generil 
or Kpecnl authority of the Governor General >i 
CoHued or of o»n Local Goiernment of onv 
offence ihich toiili if coinniiltcd in British Ind 1 
ha e been piinishahle under any of the aforemd 
sections or Chapters of the Indian Prud Codt 
Nth hUe imprisonment jor a hke term, 

IS a^ain cotwicted of an\ offence punishable under an) 
of those sections or Chapters with imprisonment for a term 
of three ^o^rs or upwards b) a High Court Court of Session 
Presidencv Magistrate, District Magistrate, Subdnisional 
Magistrate or Magistrate of the first class, * • * such 
Court or Magistrate ma>, if it or he thinks fit, at the time of 
passing sentence of transportation or imprisonment on such 
person also order that bis residence and any change of or 
absence from such residence after release be notified as herein 
after proaided for a term not exceeding fiaeaears from the date 
of the expiration of such sentence 

{•») If sjch conxictjon is set aside on appeal or otherwise 
such order shall become xoid 

(3) The Local Goxernment tnaj make rules to carr) out 
the proMsions of this section relating to the notification of 
resulence or chnnpe of or absence from residence bj released 
conMcts 

(^) III orler under this section may also he made by an 
ippellale Court or l\ the High Court -ihrii exercising d* 
po ( ers of re isioii 

(i) \n\ person against whom an order has been made 

under this section ami who refuses or neglects to complj wUh 
anv rule so made shall be deemed within the meaning of <cc 
tion ij-6 of the Indian I eml Code to ha e omitted to gi^'e n 
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voticc required for the purpose of pre'entinf^ the comiiusston 
of an offence 

(6) 4 «v person charged 'ti/ft a breach of any such ride 

»»iav he tried J'3' a \fagi\lrate of competent jurisdiction in the 
«hifr»ct «u 'iJiicJi iJic Inti notified by btm ns ?iis place of 

residence is situated 

Ch&nge* — This <^ciion his b^n ilmosi mlrifted by seclion 151 ot 
lb" Cr r C \mffi lm«ni \ct Will of in’j The main changes intro- 
ilucied ire the roHotMng —'Firstly, u exteofts the list oC offences ifter a 
conMCtion for whfth 1 person lOay be required lo notify his residence and 
subsequent changes of residence. sreonJty on the analogy of section 75 
of the penal Code, as amended in 1910. proaision has been made for 
preaious conMCtions before tribunals of Kalive States which esercise their 
juri«lic|inn under the general or spnrial authority ot the Government of 
India or the I.ocal Coaernment, t)iir3iy all first class Magistrates, m 
place of those speciallj empowered, hate been authorised to pass orders 
under this section, Jciitihly the rule mat mg pnaver has been extended to 
co\ef the provision of ihis section relating lo the noltfitatien of residence, 
or change of residentre or absence from residence of released convicts , 
fiflMy the puni'hment of a breach of the rules made under this section 
has been enhanced and lastly Courts of \ppeal or revision hate been 
empowered to pass orders under this section — ^/nfrineiit nf Ob/rrlf ntnl 
Reasont (tqi-l) 

1440 AppUcatiOQ o! seclion:— This section applies when the 
secusej has been prctiotitiy convicted the passing of an order under this 
stsriion on a first offender ts dlegd— 8 MIT 35’ 

This section does not apply where euher the previous or the suhse 
quent contiction la for an oticmpl lo commit the offences under Chap XU 
or XVII of the 1 P L —1907 P R 17 

Tins section does not apply where the accused upon the subsequent 
conticiion, is sentenced to vhippmg — 33 Horn 13“ An order under this 
sisrtion can be passed onlj when the accused is sentenced to Iratisporlalioii 
or imprison'Tient 

This section does not apply where the subsequent conviction ts a 
lechnica! one W'here a person is found oolj technically guilty of ibefi. 

It i> absurd to tnal e liis consiriion for such a trifling offence the occasion 
for a long period of Police supervision under this section— 1914 P \\ R 3 
Where the previous conviction of the accused ■> set aside on appe d, 
ihougli on technical grounds the accused cannot be callei an old offender 
and an order of restriction cannot be passed under this section on a 
subsequent conviction — Nga Pa v h F 3 Rang 156 j6 Cr L J 1344 
Lnder the old law, this section did not apply where the previous 
conviction had been in a Native *>tate, even though the law of that State 
was inleniical In lernn with the Indian Penal Code — i N L R 13" 

Put nov\ this section Joes apply lo smh a ea<«* ‘tee clause (bl which 
has l>een newly added 



1310 THE CODE OF CRlSflKAL PROCEBURE [CR XtM 

(fi) by a Court tn British Itidta of on offence puntshnhle 
under Section st^ SecUon 48^4 Section 48QB 
Section 48gC or SecUon 48gD of the Indian Penal 
Code or of any offence punishable under Chap- 
ter \II or Chapter XVII of that Code, with rni 
pnsonment of either description for 1 term of three 
\e'\rs or upwards, or 

by a Court or Trtlunal in the territories of aiy 
Prince or State in India actiiif' under the ('Ciieral 
or special nuthonty of the Gorernor General n 
Council or of any Local Coirrumenf, of <uiy 
offence uhich tould if comnulled in British Indn 
hme been puinshable under any of the aforesoil 
sections or Chapters of the Indian Penal Code 
nth hhe imprisonment for a like term 

15 ag-iin convicted of any offence punishable under ®''y 
of those sections or Chapters avilb imprisonment for a term 
of three yeirs or upwards bv a High Court Court of Session 
Prcsi(lenc) '\fagistnte, District Magistrate, Subdivisions! 
^Iaglstrlte or \ragistratc of the first class, * * * such 
Court or 3fagi3trate may if it or he thinks fit, at the time of 
passing sentence of transportation or imprisonment on such 
person also order that his residence and anj change of 
of seiicc from such residence after release be notified as herein 
after provided for a term not exceeding five-jears from the date 
of the expiration of such sentence 

(2) If Vjch con\ cfion is set aside on appeal or other^^‘^t 
such order shall become aoid 

(3) The Local Government may make rules to carry out 
the provisions of this section relating to the notification ef 
residence or chons'e of or absence from residence by releasetl 
convicts 

(4) tn order under 0 is Section may also he made by an 
tppeUale Court or I ) the High Court then exercising ft* 
po lers of reiisioii 

(5) 'uy person against whom an order has been made 
under this section and who refuses or neglects to comply 

anj rule so mule shall be deeroerl within the meaning of ‘^rc 
tion 176 of the Ind an Penal Corle to ha e omitted to give a 
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SCHEDULF I 
ENACTMENTS REPEALED 
[Vepe lUd by thi Amend ng and Pepealms Act V of igr ) 

Offences under the following Secs of the IPO may be 
tned by any Magistrate —140 143 144 145 14 151 ijg j6o 170 

171 17' 174 '77 278 79 8s 86 89 go 294 94 A 323 334 336 
341 3, 356 3S7 3S8 374 379 3*0 403 426 447 448 4Si $04 510 

Offences under the following Secs IPO may be tried 
by First or Second class Magistrates —135 136 1^7 138 154 

155 156 I57 158 16s 173 <73 176 177 178 179 180 182 183 184 

183 186 187 188 189 190 20 03 06 07 •* 7 2 I A 241 54 59 

6q 261 262 64 263 266 267 ••69 270 71 72 273 274 '75 ■’76 

"80 8-» 283 284 287 288 91 95 ^ 97 298 309 38 324 3 5 

335 337 338 342 343 353 354 555 38i 384 385 404 405 4o6 408 
411 414 417 418 419 421 422 4 3 4 4 4 7 42S 4 9 4^0 431 43-» 
434 451 452 453 454 45^ 457 461 46 482 483 486 487 488 489 
490 491 49 498 508 

Offences under the following Secs of the I P 0 to be 
tned by First olaea Mag etrate only —I 4 A 9 133 148 15 
153 A 16' ‘<5 163 164 167 t68 169 7 E 17 F 171 C 171 H 

171 I i8« 193 196 197 19$ 199 200 o A 04 05 08 2 9 lo 

211 212 13 A 214 A 15 16 I A .13 4 2 3 229 >133 

'3j 237 239 '40 42 43 46 247 248 '49 SO ji 5 53 63 

292 293 304 A 317 3 6 33 344 45 346 347 348 363 j6 368 369 

j72 373 277 382 39 393 394 401 407 409 4 0 433 44© 45S 458 
465 468 469 477 A 484 485 494 497 500 50 $0 505 506 507 509 

Offecea under the following Secs of the I P C to be 
tried as warrant cases —115—136 144—148 5 153 153 a 159 

161-170 177 i8r 1S9— 201 203— 7 9 67 70 281 95—333 

335 338 342-348 353 357 3^3-4 4 4 7—44© 44S— 489 493 

—509 511 

Offences under the following Sees IPO to be tned as 
summons cases —137-143 '5' <53—158 60 171 — 180 18 —188 
•>02 25 B 2 8 263 A 69 71— 80 8 — 94 \ 34 336 337 341 

352 358 416 447 490-49 510 

Offences under the following Secs I P C are to be 
tried as warrant cases sometimes as summons cases — 
153177 25 

Offences under the following bees IPO are putush 
able with fine only —137 154 iSS '56 '7i G 171 H 171 i 63 \ 
278 83 290 294 A partly 
S I 
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if the act abetted is com if the affeace off nee offence the offence abetted the offence 
mitted tn conseciuence, offence abetted, abetted abetted ted is triable 

and where no express abetted 
provisioQ IS made for its is cog 
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Offence. Cog-, or Warrant or liaiiable 



'ooims 







Kbyctetlc or person cm Do Do Do . Do Imp e d for 7 years 

ployed by deceased fine 

Of Crtmmal Breach of Trmt 

406 Cnmioal breach of trust Cog Warrant Not B . Not Com Imp e d for 3 years 

Of <rne, or both 




Cog or Warraot or Bailable Com or Punishment under the By what Ct 
OTence not summons or not not I P. C triable 




423 Fraudulent execution of 
deed of transfer contain 
ing a false statement of 





t20l]39^ 




447 Criminal trespass 
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502 Sileof printed orengrased 
Mbilance containing de. 
umatory matter, knowing 
It to contain such matter 
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CHAPTER XXII —CRIMINAL INTIMIDATION. INSULT AND ANNOYANCE 

504 InsuU intended to provoke Not Cog Warrant Ba lable Com .Imp e d for 3 years, Any Mag 
a breach of the peace or fine, or both 

joj False statement, rumour. Do Do Not B Not Com Do do I* ^Iig, or Mig 
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SCHEDULE III 


(See u<tt»n 36) 

Ord!\ar\ Powers of Pro\incial Magistrates 
I -^Ordinary Po'ien oj o Magntraie oj the Third Class 
(i) Power to arrest or direct the arrest of, and to commit to custody, 

a person coromittini; an offence in his presence, S. 64 

(а) Power to arrest, or direct the arrest m h s presence of, an 

offender, S 65 

(3) Power to endorse a warrant, or to order the removal of an accused 

person arrested under a warrant, Ss 63 84 and and 86 

(4) Power to issue proclamation in cases judicially before him, S 87 

(5) Power to attach and sell properly and to dispose of claims to 

attached property in cases judicially before him, S 88 

(б) Power to restore attached property, S 89 

(7) Power to require search to be made for letters and telegrams, 
S 95 

(8j Power to issue search warrant, S 96 

(9) Power to endorse a search warrant and order delivery of thing 
found S 99 

(10) Power to command unlawful assembly to disperse, S 137 
(it) Power to use civil force to disperse unlawful assembly, S 138 

(13) Power to require military force to be used to disperse unlawful 

assembly, S 130 

(■3) t * * • * ] 

(14) Power to authorise detention, not ieing detention in the custody 

ofthePohee of a person during a police investigation, S 167 
(14A) Power to postpone issue of process and inquire into casehttn 
ulf S 202 

(15) Power to detun an offender found in Court, S 351 

(16) * * • * 

(17) Power to apply to District Magistrate to issue commission for 

examination of witness, *> 50612) 

(18) Power to recover forfeited bond for appearance before Alagis 

trate's Court, b .and to require fresh secunty,^ 514A 
(t8A) Power to make orders as to eustoty and disposal 0/ property 
pending inquiry or Itialy^ 516A 

(19) Power to make Order as to disposal of properly, S 517 

(20) Power to sell * * * property of a suspected character, S 525 

(21) Power to require affidavit in support of application, S 539^4, 

(22) Power to make local inspection, S S39B 

CP S 5 
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II "^Ordinary Vouets of a Magistrate of the Second Class 

(1) The ordinary powers of a Magistrate of a third class 

(2) Power to order the police to Insestigaie an o/Tence in cases la 

which the Magistrate has jurisdiction to try or commit for 
trial, S 155 

(3) Power to postpone issue of process and lo inquire into a case 

or direct investigation, S •202 

(4) [*...• 1 

III -^Ordinary Po’vers of a Magistrate of the First Class 

(1) The ordinary powers of a Magistrare of the second class 

(2) Power to issue search warrant otherwise than m course of an 

inquiry, S 98 

(3) Power to issue search warrant for discovery of persons wrong 

fully coohned, S too 

(4) Power to require security to keep the peace, S toy 
fj) Power to require security for cood behaviour, S >09 

(6) Power to discharge sureties, S I26A 

fOA) Posver to make aiders os to heal nuisances, S X}} , 

(7) Power to make orders, etc, m possession cases, Si i 4 Si 

and 147 

fyA) Potoer to record stafetrents and confessions duitng a fehie 
investigation, S 164 

( 7AA) Pov/er to authorise detention of a person tn the (uste iy of 
the Poltee duung a police imeshgotion, S 167 
(qli) Power to hold inquests, S 174 

(8) Power to comniit for trial, S 206 

(9) Power to Slop proceedings when no compla ot, S 24; 

(9 A) Pouer to tender pardon to accomplice during inquiry into taie 

ly himself, S 337 

(10) Power to make orders of maintenaocr, Ss 488 and 489 

(11) Power (0 take evidence 00 commission, S ;o3. 

(12) Power to tecoser penalty on forfeited bond, S 514 
flcA) Power to require fresh seeurtly,S \\s,A 

(12IJ) Power to recall case made over hy Aim to another Xfi^itraie, 

S 528 (4) 

(131 Power to make order as to first offenders, 5 562 

fr4f Pffuer to order rtfeasedfomsefs fa notify resta'ence, S fd/ 

IV —Ordinary Fosters of ci Sub-dictsional Magistrate 
of feinted under S 13 

(t) The ordinary powers of a Magistrate of the first dais 

(а) Power to direct warranit to landholders, S 78 

(3) Power to require securiiy for rood behaviour, S lio 

(ji I • • • • ) ,,, 

(0 Power to mike orders probib ting repetitions of noisaocfs, 5. 14 J 

(б) Power to miVc orden under S 144 

(7) i*ower to depute Sobordioito Vaglitrate to male local leq^'T 
S 14S 
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(S) 

(9) 

(10) 

(>») 

( 12 ) 

(13) 

(«4) 

Os) 

06) 


0 ?) 

(IS) 

(19) 

(ao) 


(0 

OA) 

(3) 

(3) 

0 ) 

(S' 

(6) 

(6A) 

(7) 
(7A) 

(8) 
(9J 

(9A) 

(lo) 

Oi) 

(13) 

(13) 

(14) 

05) 

06) 


Power to order police tnvemeation into cognizable cases, S 156 
Power to recene report of police officer and pass order. S 173 

f * » ♦ * ] 

Power to issue process for person within local jurisdiction who 
has committed an offence outside the local jurisdiction, S J86 
Power to entertain complaints, S 190 
Power to receive police reports, S 190 
Power to entertain cases without complaint, S 190 
Power to transfer cases to a Subordinate Magistrate, S 192 
Power to pass senten..e on proceedings recorded by a sub- 
ordinate Magistrate, S 349 

Power to forward record of inferior Court to District Magistrate, 
S 435 (2) 

Power to sell property alleged or suspected to have been stolen, 
etc, S $34 

Power to withdraw cases other than appe its and to try or refer 
them for trial, S 528 

c * * * * 


y —Ordinary Fauers oj a District Magistrate 


The ordinary powers of a Sub Divisional Magiitrate 
Power to try juvemU efftndert, S 2<)d 
Power to require delivery of letters, telegrams, etc , S 95 
Power to issue *eat<h watrants for documents m custody of 
postal or telegraph amhoniy, S 96 
Power 10 require security for good behaviour in case of sedition, 
S 108 . , 

Pover to discharge persons bound to keep the peace or to be 


• ee officer not 


Power to tender pardon to aceon phte at any stage of a case, 
S 3J7 

Power to quash convictions in certain cases, S 350 
Power to hear appeals from orders requiring security for Jteep 
tng /Ae peace or good hehzviooT, S 406 
Power to tiear appeals front orders of t/agistrnfes refusing to 
accept or rejecting sureties, S 406A 
Power to hear or refer appeals from convictions by Magistrates 
of the second and third classes, S 407 
Power to call for records, S 435 

Power to order inquirjr into complaint dismissed or case of 
accused discharged, S 436 
Power to order commitment, S 437 
Power to report case to High Court, S 43S 
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(17) Power to appoint person to be public prosecutor in particular 
case, S 493 I2) 

(tS) Power to issue comrotssioa for examination of witness, Ss 50J, 
506 

(19) Power to hear appeals from or revise orders passed under 5 $ 

5»4. S»5 

(20) Power to compel restoration of abducted female, S ssz 


SCHEDULE IV. 

^.Sre stcftons and ) 

Addjtional Powers uitw miicH PROVi>ciAt Macistrstes 

MA\ DE INVESTED 

(0 


row ERS 
WITH 
WHICH A 

Magistrate 

01 THE 
FIRST CLASS 
HAY LE 
IV^ESTED 


By THE 
LOCAL 

Govern 

MENT. 


IlY THE DIS- 
TRICT 

MiCISTRATEi K 


Power to require security for 
good behaviour m case ol 
sedition, S, 108 
Power to require security for 
good behaviour, S ilo 

(3) I * • • I 

(4) Power to make orders prohibit 

ing repetitions of nuisances, 

S 143 . 

(51 Power to make orders under 

S 144 , , 

«i) I • • • 1 , 

(7) Power to issue process tor per 
son wiihm local lunsdiction 
who has commiitcflan onepec 
outside the local juiisdiction, 
S 186 . 

Power to take cogoirance ol 
offences upon cofflplunt*> ^ 
190 , 

Power to take cognixancc ci 
oHences upon Police reports, 
S 190 . 

Power to take cognirance w 
offences without complaint, 
5 190 


(a) 


(8) 


( 9 l 


(so) 


04 ) 

05) 


(0 


power to try summarily. S 

to hear appeals n®'" 


(ij) Power to hear appeal- 

convictions by Magistrstes c* 
the second and third classes, 
S 407 , 

( 13 ) Power to sell property allefeo 
or SDSpected to bare been 
stolen, etc, S $34 


i'ower to tnr cases uode^r ^ 
isaAoftheJodiafl Penal 
Power to make orders pronio'* 
Ing repetitions of nu iaocf»i 
S t 43 . , , 

(2) Power to make orders bb c» 
{S 144 
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PO\\ KRS f 
•mTH WHICH j 
A M\CtS 1 

TRATE OF -I 

THE FIRST j 

CLA«S ^fA\ 1 

EE IV I 

\E5rEI> 


f 

By THE Dis- 
TRicr Ma 
GISTRATE 


By THE Lo 
C\L Goverv 
MENT 


POWERS 
WITH WHICH 
A MACIS 

TRATE or 
THE SECOND 
CLASS MAY 
EE IN 
\ ESTED 


•1 


BY THE OlS ■< 
TRICT Ma I 
ClSTRATE. I 


POWERS 
WITH WHICH 
A MAGIS 
TRATF OP 
THE THIRD • 
CLASS MAY BE 
INVESTED 


I BV THE Lo 
1 CAL Gov 
I ERNMENT 


h) r * * * ] 

(4) Power to take cognizance of of 

fences upon complaint, S i^a 

(5) Power to take cognizance of 

oRences upon police reports, 
S 190 

(6) Power to transfer cases, S 192 

(t) I * * * i 

(3) Power to make orders prohibiting 
repetitions of nuisances, S 143 

(3) Power to make orders underS 144 
(30) Fewer to record statements and 
confessions during a police in 
vesti^ation, S 164 
(j^) Power to authorise detention of 
a person in the custody of the 
Police during a police xnvestl 
gallon, S 167 

(4) Power to hold inquests, S 174 

(5) Power to take cognizance of 

offences upon complaint, 5 
190 

(6) Power lo take cognizance of 

offences upon police reports^ 
S 190 

(7) Power to take cognizance of 

offences without complaint, 
S 190 

(8) Power to commit for trial, S 

■•06 

(9) Power to rnake orders as to first 

offenders, S $63 

(1) Power to make orders prohibit 
ing repetitions of nuisances, 

S 143 

{*) Power to make orders under S 

(3) Power to hold inquests S 174 

(4) Power to take cognizance of 

offences upon complaint, S 

190 

(5) Power to take cognizance of 

offences upon police reports, 

S 190 

(I) Power to make orders prohibit 

ing repetitions of nuisances, 

S 143 

(J) r * * • 3 

(3} Power to hold inquests, S 174 

(4) Power to lake cognizance of 

offences upon complaint, S 

190 

(5) Power to take cognizance of 

offences upon , 



the code or cHmmAi peocedore. 


BV THE DiS 

^>CT Magis 
trate 




Powers f '■ ■ ■ # . 

'MTiinnicii * - -* 

“'THELo [ 

“eh?'’'’""' l'’<>““TOCAEEroE EECOEDS.S 
\ ESTED I 
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Forms 

•-Summons TO AN Accused peesok 

To uetton 68 ) 

_ davor ... C p.„ 


h. 

, day or 

“(wf “'Tor 


Herein fji; not 


>9 

(S/fn/7/urf ) 


" -"'aeeant or Apkest , 

rj.’e ue/ien y, ) 

Wi.EEEAS ^ ' ^‘’ " " 

(*2) '° '’"^“'r ™ "" •'" »»E 

• (■S'lf «j/wrr ) 

C SV/ /rr//Vir yi) 

If "’T f' _ 

and 19 



Sch V] 


tUE CODE Ot CRXUtNAl. PROCEDURE 


7t 

conimue so lo attend ut>l»l otberwise directed by me, he may be 
released 

Dated this day of 19 

{Signature) 


111— Bond \nd dvilbond after arrest under a warrant 
{Ste ttthon 86 1 

t {name), of being brought before the District 

Magistrate of ter as the case tnay 6e) under a 

warrant issued to compel my appeannce to answer to the charge 
of do hereby bind myself to attend m the Court 

of on the day of 

nest, to answer to the said charge and to continue so to attend until 
otherwise directed by the Court , and, in case of my making default 
herein, I bind myself to forfeit, to Her Majesty the Queen, Empress 
of India, the sum of rupees 

Dated this day 19 

(Signature ) 

I do hereby declare myself surely for the above named 
of that be shall attend before 

in the Court of on the day 

of next to answer to the charge on which he ha^ 

been arrested, and shall continue so to attend until otherwise directed 
by the Court and in case of his making default therein, 1 bind 
mysell to forfeit to Her Majesty the Queen, Empress of India, the 
sum of rupees 

Dated this day of >9 

(Signature) 


IV —Proclamation requiring tme ArrEARANCE or a person 
Accused 
(See section 87) 

Whereas complaint has been made before me that («(?«e, desttiji 
Iton and address) has committed tor is uspected to have committed) 
the olTence of punishable under section 

of the Indian Penal Code, and it has been returned to a warrant of 
arrest thereupon issued that the said {name) cannot be found, and 
whereas it has been shown to my saiisfaci on that the said {name) has 
absconded (or IS concealing himself to avoid the service of the >atd 
warrant) 

Proclamation is hereby made that the said of 

IS required to appear at tfilace) before this Court 
{or before me] to answer the said coroplamt on the 
day of 

Dated this day of 19 

(5m/) {Signature) 


V —Proclamation requiring the attendance op a w 
( 5<e seetsoH 87) 

Whereas complaint has been made that 

cri/ition an i address) has committed (or is 
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ted) the offence of {tnentton the o^ence conetitly) and a warrant has 
been issued to compel the attendance of (jtame^ descnphon and address 
of the tvitness'i before this Court to be examined touching- the matter 
of the said complaint , and whereas it has been relumed to ihe said 
warrant that the said {name of v/tlness) cannot be served, and it has 
been shown |o my satisfaction that be bas absconded (or is concealing 
himself to avoid the service of the said warrant) ; 

Proclamation is hereby made that the said (name) is required to 
appear at ifiace) before the Court of 
on the day of 

at o’clock (0 be examined touching the offence complained of 

Dated this day of . 

(Seal.'\ (Ss^nature ) 


VJ —Order of attvchment to compel the attendance of a 

WITNESS 
{See section SS}. 

To the Police officer in charge of the Police station at 

Whereas a warrant has been duly issued to compel the attendance 
of fname^ desertfston and address) to testify concerning a complau^ 
pending before thi* Court, and it has been returned to the said 
warrant that it cannot be served; and wberens it has been shown to 
isy satisfaction that he has absconded (or is concealing himself to 
avoid the service of the said warrant) ; and thereupon a Proclaraation 
has been or is being duly issued and published requiring the ss<d 
to appear and give evidence at the tune and place 
mentioned therein t * * 1 . 

This 18 to auihoriM nnd teqmre you to attach by seirure ine 
moveable property belongiog to the said to the value oi 


(Sienalun) 


Order or attachment to compel the appearance of a 

PERSON ACCUSED. 

(See section 82 ) 

To (name and designation of the person or persons svJtO ts or are 
to execute the warrant ) 

Whereas complaint has been made before me that (name, desertp 
twn and address) has committed (or is suspected to have commiUed) 
the offence of punishable under section of Ihc 

Indian Penal Code, and it has been returned to a warrant of 
thereupon issued that the said (name) eanoot be found, and 
whereas it has been shown to my satisfaction that the said (name) has 
absconded (or 1$ concealing himself to avoid the service of the said 
warrant) and thereupon a Proclamation has been or ts bung duly 
issued and published requiring the said to appear to answer 
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the sajd charge within days 5 and whereas the 

IS possessed of the following property other than 
land papng revenue to Government 10 the village (or town) q{ 

in the Oisfnet of vts, and an 

order has been made for the attachment thereof i 

Yoq are hereby required to attach the said property by <eizure, and 
to hold the same under attachment pending the further order of this 
Court, and to return this warrant with an endorsement certifying the 
manner of its execution 

Dated this day of 19 

(Seat) {Signature) 


Order \utiiorisisg an attvchment uy the Deputy Commissioner 
AS Collector 

( See section 88 ) 

To the Deputy Commissioner of the District of 
Whereas complaint has been made before me that {name, desertp- 
ttoH and address) has committed (or 1$ suspected to have committed) 
the offence of punishable under section of 

the Indian Penal Code, and it has been returned to a warrant of 
arrest thereupon issued that the said {name) cannot be found \ and 
whereas it has been shown to my satisfaction that the said (name) has 
abseonded {or is concealing himself to avoid the service of the said 
■ • • *■ has been or is being duly 

< « • • • to appear to 

s • • • days, [ * * * ) and 

t > bieai lue id u * ertaio land paying revenue to 

Government in the village {or toton) of in the district of 

You are hereby authorized and requested to cause the said land to he 
attached, and to be held under attachment pending the further order of 
this Court, and to certify mthout delay what you way have done in 
pursuance of this order 

Dated this day of 19 

{5«fT/ ) {Signature ) 


VII —Warrant iv the hrst instance to bring up \ witness 
{See section 90 ) 

To {name and designation of the Police officer or other person or 
ftrsent viKo 11 or are to execute the •warranCl 



to do SOI 
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This IS to authorize and require you to arrest the said (name) and on 
the day of to bring him before this Court, 

to be examined touching the oifence complained of 
Given under my hand and the seal of the Court, this 
day of 19 

{Seal) {Signature) 


VIII— Warrant to search after information of a 

PARTICULAR OFFENCE 
(See iecUon 96 ) 

To {name and designation of the Police ojjicei or other pet son or 
persons who is or are to execute the warrant) 

Whereas information has been laid (or complaint has been made) 
before roe of the commission (or suspected commission) of the offence 
of (mention the offence concisely), and it has been made to appear to me 
ihit ths prodiictioa of (speci/y tAe thing clearly) u essenttil to the inquiry 
now being made or about to be made into the said offence or snspected 

offence . 

This IS to authorize and require you to search for the said ('wr Mwf 
specified) in the {dtsenhs the house or place or part thereof to which the 
search ts to he confined) and, if found, to produce the same forthwith before 
this. Court, returning this warrant, with an endorsement certifying what 
you have done under it, immediately upon its execution 

Given under roy hand and the seal of the Court, this 
day of ig 

(*«/) (Signaluri) 


IX —Warrant 10 search suspected Place of Dlposii 

(See sec/ton 98) 

To (name and designation of a Police officer above the rani 
of a constable ) 

Whereas inforroatian has been laid before me, and on due inquiry 
thereupon had I have been led to believe that ihe {describe the house or 
other place) is used as a place for the deposit (or sale) of stolen properly 
(or tf for eit/ter of ihe other purposes exp/essed in the section, stale the 
purpose in the words of ihe section)^ 

This ts to authorize and require you to enter the said house (or other 
place) with such assistance as shall be required and to use, if necessary, 
reasonable force for that purpose, and to search every part of the said 
house (or other place, or if the search ts to be confined to a part, spealy 
the part clearly) and to seize and take possession of any property {oe 
documents, or stamps, or seals, or coins or obscene objects as the cast 
may be) — (Add {when the case requires it) and also of any instruments 
and roitenals which you may reasonably believe to be kept for the 

e , ^c, J., . seals or 

■ * to bring before this 

• - • » n of, retain Bg this 

• • • - ive done under it, 
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mnediattly upon its execuiion 

G>Ttn under my hand and the aeal of Ihe Court, this 
day of in 

(Sfo/) 


(Signature ) 


X— Bond to keep the peace. 

( 5 « section toy ) 

Wkcrevs 1 (oawr), inhabitant ol have been called upon to 

enjer into i bond to keep the pc%<e^ for the term ol or unte/ /Ae compte- 
tton cf lAe inquiry in the matter of now fending tn the Court of 

! hereby bind mjsetf not to commit a breach of the peace, or do 
any act that may probably occasion a breach of the peace, during the 
said term or until the eemfiUtion of the jurV/ and in case of try 
making default therein, 1 hereby birtd myself to forfeit to Her Majesty the 
Queen, Errpress of India, the sum of rupees 

Dated this day of 19 

(Signature } 


XI ~Dond roR Good Bfhaviour. 


(See leetieni toS, top and 1 10 ) 


Whereas I ('/<twe), inhabitant of {plaee\ have been called upon to 
enter tnto a bond to be of goad bebtvioor to Her Majesty, the Queen 
_r t_j - i,..! ,tt M»r «i<K>*rts for the term oj (state! t^e period) 
• • ■ * . ■ • • ’ now fen* 

. • • • • • of pood behaviour 

• ■ term or until tie 

. • • . ng dttauh therein, 


: • *9 

(Signature.) 

( Where a land with sureties is to be executed, add) —We do hereby 
ar tha abnye named that he will 

. ■ ** • •* ■ India and 

■ • • • ' etion 0/ the 

■ , • • ’ ■ 1 ourselves 


$ 

(Signature.) 


Xll— Summons on information of a pkobaele Breach 
OP THE Peace 

{See section 114 ) 

Of 

. t.. by credible toformabon 

• d that your ate hkely 10 
■ .... breach of the peace 

■ ■ ' ■ '* -ued to attend in 
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by 3 duly authonzcd agent) at the Office of the Rfagistrate of on 

day of 19 , at ten o’cloclc in the 

forenoon to show cause why you should not be required to enter into a 
bond for rupees [when sureties are required, add — and also to 

give security by the bond of one (or two, or Me care wm/ ^<) surety 
sureties) m the sum of rupees >each tf mote than onej] that you wilJ 
keep the peace for the term of 

Given under my hand and the seat of the Court, this 
day of 19 . 

{Seal) (Signature) 


XllI — Warrant OF Commitment on Failure to find SECURity 
To KEEP iiiE Peace 


{Seeseetton 123) 

To the Superintendent (or Keeper) of the JaiJ at 

Whereas (name and address) appeared before me in person (or by 
his authorised agent] on the day of in obedience 

to a summons calling upon him to show cause why be should not enter 
into a bond for rupees with one surety (or a bond with ino 

sureties each in rupees } that he, the 'said (name) would keep the 
peace for the period of months , and whereas an order was 

then made requiring the said («<iwe) to enter into and find such security 
(t/ate the security ordered when st dt^ers /tom that mentioned in the 
^ ,, .j V. 1.— /- t.j with said order 5 

• • e you, the said Superintendent (or 

* 0 your custody, together with this 

■ * the said Jail for the said period of 

(term of ttrt/rtjonment) unless be shall in the meantime be lawfully 
orderd to be released, and to return this warrant with an endorsement 
certifying the manner of its execution 

Given under my hand and the seal of the Court, this day of 

«9 

(Seal ) (Signature ) 


XIV. -Warrant or commitment on Failure to find Securitv 
for Good UEitAMOUR 


(See section 123 ) 

To the Superintendent (or Keeper) of the JaJ at 
Whereas it has been made to appear to me thit (name and des 
cri/tion) has been and is lurking within the district of having 

no ostensible means of subiisleoce (or, that he is unable to give any 
satisfactory account of himself); 


or 

Whereas evidence of the general character of (name and dtsemf 
tton) has been adduced before me and recorded, from which it appeals 
'hat he is a habitual robber (or housebreaker, ^Xz^as the cite mci} te)\ 
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And -herfas an order has b»en recorded staling the same aod 
reomnng the said firawr) to famish seconly for his good behaviour for 
the term of (x/i/r//e^rrif<0 by eotenng into a^bond wUh one surety (fir 


der and 
• he term) 


to'»u,hor.«"»nd you, >l>« 

Keeoerliotcceiieihesaidfrraw/) into your custody, logether with this 

Gri„'u'„Srm"hl'"a' d'X »M ol .W «..s 

^’'(°L/) iSi^alur,) 

XV-\V*RRAKTTOPI!CKA»r.E* Praso,, lMrR.!0»yO 0» FA,I.UM 

TO Give SecORIT' • 


To the SupennteBdeni { 


{See uetioni nj and 124 ) 

r Keeper) of the Jai! at 
-nertx) 

. * rtsener) was 

. the 

. ider section 


committed to your 
day of 

of the 


can be released n't! ^ require you forlhwitb to discharge the said 

(„u»"bo»yuur%tru% unless ’be J liable ,u be d.laiued for suuie 

"""GweTuuder ury hand and .he seal of .he Curl, Ihis 
day of ■' (Sigrtature) 

(Sea / ) 

XVI -OnPFR FORTllFRE'IOtAI Of NUISANCKS 
(See section 133 ) 

e— ), * *' elV f»'^*rt * 

... ■ < hate caused an 

' . . • oadway {or other 

• ■ , , . . . • r', by etc {state 

’ ' ' ’ . • • ' ' ‘^t obstruc* 


WKiIueAS 11 has been made B appear lo rue lhat you are carry. 
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same is injurious to the public healih (or comfuri) bj reason {stale brttfiy 
in tvAat vtanner /^e injurious effects are rause(f),&TiA should be 'oppressed 
or removed lo a difTetenl place » 


or 

WheresS It has been made to appear to me that you are owner 
(or are m possession of or have the control over} i certain tanl» {or well 
or excavation) adjacent to the public vr-Ky {describe the tf-orouxh/irt) and 
that the •safety of the public is endangered by reason of the said tank 
{pr well or excavation) being nntbout a fence {or insecurely fenced), 

pr 

Whereas etc etc (as the ease may ie) , . 

I do hereby direct and require you within (state the ierre 
to {state svhni is tequtred to be done to abite the nuisance) or to 
appear at m the Court of on the da> 

of next, and to show cause why this should not be enforced 

or 

1 do hereby direct anct require you within {state the tunt PbbouedS 
to cease carrying on the said trade or occupation at the said place, ana 
not again to carry on the .same, or to remove the said trade from the 
place where it is now carried on, or to appear, etc , 

or 

I do hereby direct and require you within {slate the ttwe aUestt^ 
to put up a sufficient fence {st\te the hnd e>f fence and the fort It t* 
fence f), or to appear, eic , 


or 

I do hereby direct and require you etc . (as the case tnoi de) • 
Given under my hand and the seal of the Court, this 
day of ig . 

(Seal) (J/y/tv/wre) 


\VI I —Magistrate’s Order cossTiTUriNC a jDRt 

{See section 138 ) 


Whereas on the day of rg an order was «sned 

to (name) requiring him (tfi/e the effect of the order), and whereas 
the said {name) has applied to me, by a petition bearing cat 
the daj of for in order appointing a Ji”) 

to try whether the said recited order is reasonable and proper , 1 ^ 
hereby Appoint (Me »uw/ej, e/r or more Jurors) to be the jury 

to try and decide the said question, and do require the said Jury lo repot' 

their decision within days from theedate of this order 

at my office at 

Given under my band and the sea! of the Court, this 
day of 19 

{Seat ) {Signature.) 
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\' in — M/vt ICTR^TF": NOTICr \VD PFREMPTORY ORDFR AFTER THE 

Finding liv Jury 
{See section t4a) 

To (nnme, (feicn^/ion nn/t adiress) 

I HFKEr\ Rive >ou roltce that the Jurj duly -ippointed on the petition 
pte«ented by >ou on the day of have found 

that the order issued on (he day of requiring you 

{stile suhittntiuly the ttquxsUon m the order) is reasonable and proper 
Such order has been made absolute, and I hereby direct and require you 
to obey the said order srtthin {stole the tune aHowedi, on peril of the 
penalty provided by the Indian Penal Code for disobedience thereto 

Cisen under my hand and the seal of the Court, this 
day of 19 

(5 m/) {Signature) 


.\1\ —Injunction to providf against Imminent Dancer pei4dinc 
Inquiry cyJuRv 

{See section 14? ) 

To {name, desen fi/ton and address) 

Whereas the inquiry by Jury appointed to try whether iny order 
issued on the day of 19 > reasonable and proper 

IS still pending and it has been made 10 apoear to me that the nuisance 
mentioned in the said order is attended with so imminent serious danger 
to the public as to render necessary immediate measures to prevent such 
danger, I do hereby under the provisions of 5 142 of the Code of 
Criminal Procedure, direct and enjoin you forthwith to {state plainly 
■what ts required to be done as a temporary safeguard), pending the result 
of the local inquiiy by the Jury 

Given under my hand and the seal of the Court, this 

{Seal ) {Signature). 


XX— Magistrate's Order prohibiting the Repetition, etc,, 

OF A Nuisance 

{See section 143 ) 

To {name, description and address ) 

Whereas it has been made to appear to me that, etc, {state the 
proper recital, guided by Form No XVI or Form No X\l, as the east 
may be) ; 

I do hereby strictly order and enjoin you not to repeat the said nui* 
sance by again placing or causing or permuting to be placed, etc, {as 
the ease may be) 

Given under my hand and the seal of the Court, this 
day of 

(5m/) 


{Si^atur 
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XM.—Macistkate’s Order TO PRETEST Owtructiov, Riot, etc. 
{Seeseelton 144) 


portion of the earth and stones do^ op apoo the adjoioiDg^ public road, so 
as to occasion nsh of obstmction to persons usios tbe road ; 


or 

Whereas It has been made to appear to me (hat >ou and a cumber 
of other persons {mention the date of persons) are about to meet and 
proceed m a reli|ious procession along tbe public street, etc., (or dc 
cast may be\ and that sncb procession is likely to lead to a rot or an 
affray . 


or 

^YHEREAS etc., etc, (as the case may he ) ; 

1 do hereby order you not to place or permit to be placed any of tbe 
earth, or stones dug from Und on any part of the said road ; 

or 

I do hereby prohibit tbe procession passing along the said street, and 
strictly nara and enjoin yon not to take any part in such processios {or 
as the case recited may require^ 

Given jnder ray hand and tbe sent of the Court, ibis 
day of 19 

(Seat ) (Signature) 


XXII —Magistrate’s Order declarjnc P\Rn entitled to 
RETAIN Possession or Land, etc-, in dispitte. 

{See section 14; ) 

It appearing to me, on the ground duly recorded, that a dispute, 
likelj to induce a breach of the peace, existed between (descnie the p'^rt'ts 
ly name end residence^ or residence only if tke dupute ie telicecn todies 
of vtllagtes) cooceming certain (state concisely the sutjeei of dsspale) 
situate within the locallimits of my jurisdiction, all the 'aid parties *ere 

called upon to give in a written statement of ibeir respective claims as to 

the fact of actual possession of tbe said 0/ and being 

satisSed by due inquiry had iberenpon without reference to tke mentsol 
tbe claim of either of (he said parties to the legal nght of possession, ibat 
tbe claira of actual possession by the said {name or names or desiription) 
Is true ; 

I do deade and declare that he is (or they are) in possession of 
said (the subject of dispute), and entiL'ed to retain such possession ob'ii 

ousted by doe course of law, and do stnctlj forb d any disturbance of tis 

(or tbeir) possession to tbe meantime 

Given under my band and tbe seal of tbe Court, this 
day of 19 . 

{Seal) (Signature) 
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Will — Warr^st or Attachmsnt in the case of a DispurE as to 
Possession of Land, etc 

(See Section 146 ) 


To the Police officer in charge of the Police station at 
[or, To the Collector of I 

UlIEREiAS It has been made to appear to me that a dispute likely 
to induce a breach of the peace existed between {describe the parties 
eoncernei by name and rtiideHee,i>r rtnJence only tf the dispute be between 
bodies of ztUaj;ers) concerning certain (stale eoncnely the subject of 
dispute) situate within the limits of my jurisdiction and the said parties 
were thereupon duly called upon to state in writing their respective 
claims as to the fact of actual possession of the said {the subject of 
dispute) and whereas, upon inqnry into the said claims, 1 have 

decided that neither of the said parties was tn possession of the said {the 
subject of dispute) [or, | am unable to satisfy myself as to which of the 
said parties was in possession as aforesaid] , 

This 1$ to authorise and require you to attach the said (/4e 
of dispute) by taking and keeping possession thereof and to hold the 
same under attachment unt I the decree or order of a competent Court 
determining the rights of the parties or the claim to possession shall 
have been obtained, and to return this warrant with an endorsement 
certifying the manner of its execution 

Given nnder my hand and the seal of the Court, this 
day of 19 

(5ra/) {St£mture) 


XXIV— Magistrate's Order Proiiiciting the Doing ofanythino 
ON Land or Water 


{See section 147 ) 

A Dispute having arisen cotjcermog the right of use of (r/A/e run 
etsely the subject of dispute) situate within the limns of my jurisdiction, 
the possession of which land (or’ water) is claimed exclusively by (d’exrrt^e 
the person or Persons), sjiA it appearing to me on due inquiry into the 
same, that the said land (or* water) has been open to the enjoyment of 
such use by the public ior %f by an individual or a class of persons 
describe him or them) zaA (tf the use can be enJSyed throughout the year), 
that the said use has been enjoyed wuhin three months of the institution 
of the said inquiry (or tf the use ts enjoyable only at pirhcular seasons, 
ray ' during the last of the seasons at which the same is capable of being 
enjoyed) ’ , 

1 do order that saii (the etaimant or elaimants of possesston), or 

anyone m their interest, shall not take (or retain) possession of the 
said land {or water) to the exclusion of the enjoyment of the right of 
use aforesaid, until be (or they) shall obtain ihe decree or order of a 
competent Court adjudging him (or them) to be entitled to esclusire 
possession 

Given under my hand and the seal of the Court, this 
day of , 19 . 

(Seat) (Signature) 


Cr S 6 



THE CODE OF CEIUINAL PROCEDURE. 


32 


[Sell 


XXV —BOND AVD Bail bond on a Preliminary Inquiry before a 
P oucE Officer 

{See stctioni^cj) 

I (name) of , bewg charged mtb the offence of , 

and after inquiry required to appear before the Magistrate of 
or 

and after inquiry called upon to enter into my own recognizance to 

appear when required, do hereby bind myself to appear at 

in the Court of , on the day of 

next [or 00 such day as X may hereafter be required to attend) to answer 

further to the said charge, and, m case of my making default herein, 

I bind myself to forfeit to Her Majesty the Queen, Empress of Inifia, 

the sum of rupees 

Dated this day of 19 . 

(Signature ) 

1 hereby declare rnyseIX (or we jointly and severally declare our 
selves and each of us} surety (or sureties} for the above said 
chat he shall attend at • m the Court of , on the 

day of next (or on such day as he may here 

after be required to attend), further to answer to the charge pending 
against him, and in case of bis oiakiog default therein, 1 hereby 
bind myself {or we hereby bind oorselves) to fsrfcn to Her Majesty the 
Queen, Empress of India, the sum of rupees . 

Dated this day of 19 

(Signature ) 


XXVI.— Bono to prosecute or to ci\£ Evidence. 

(See section Jyo) 

1 (name), of (flace), do hereby bind myself to attend at 
in the Court of at o’clock on the nay of 

next and then and there to prosecute (or to prosecute and 
give evidence) (or to give evidence) m the matter of a charge 01 
against one A B, and, in case of making default herein, 
I bind myself to forfeit to Her Majesty the Queen, Empress of India, 
the Sum of rupees 

Dated this day of 19 . 

(Signature ) 


XXVfl wNOTJCE OF CoMMlTSlENT BY MAGISTRATE TO 
Government Pleader 

(See section ) 

The Magistrate of hereby gives notice that he has com 

mitted one for trial at the next Sessions , and the hfagistraie 

hereby instructs the Government Pleader to conduct the prosccoiioa 
of the said case 

The charge against the accused Is that, etc. (state the c^ence at t» 
the ehargi^ 

Dated this day of 


19 . 

(Signature) 
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XXVIII —Charges. 

(See Secs 2*i, 222, 323 ) 

(t) Charges nmi one Head 

f**) I [name and tfftct cf Stagtstrate, «/<:] hereby charge you 
V>‘i’^ cf<ueustdferson\z.i{ont>wz - ^ 

\e) that you, on or about the « day of , 

_ waged war against Her Majesty the Queen, 

7»V** Code, #»e Empress of Ind a, and thereby commuted 

an ofTencepUflishable under S iziofihe Indiair 
Penal Code, and within the cognizance of the 
Court of Session [tvMen tke charge ts fra»tedtya Presidency Magistrate, 
for ^urt of Session substitute High Court ] 

(0 And I hereby direct that you be tried by the said Court on the 
said charge. 

. [Signature and seal of the Magistrate's 

[eo be substituted for (b) ] j 

(2) That you, on or about the day of at with 

. the intention of inducing the Hon’ble B, 

On fettm JS4 Member of the Council of the Governor 

General of tod a to refrain from exercising 
a lawful power as such Member, assaulted such Member. ,and 
thereby eoramttied an olTence punishable under S I2i of the Indian 
Penal Codeaud within the cognizance of the Court of Session [nr Hig'h 
Court ] 

(3J That you, being a public servant in the 

Departmeol, directly accepted from [state the 
Onstetioniei name], for another party [r/ufe the name\ a 

gratihcation other than legal temuneralion, 
as a motive for forbeanae to do an elH al ac% and thereby committed 
an offence punishable under S 161 of the Indian Penal Code, and withm 
the cognizance of the Court of Session [or High Court] 

(4) That you, on or about the day of 

,at I did [or omitted to do 

Onuftion ISG as the ease mar be] such conduct being contrary 

to the provisions of the Act , section 

and known by you to be prejudicial to 
, and thereby committed an offence punishable under 
S 166 of the Indian Penal Code, and within the cognizince of the Court 
of Session [or High Court ] 

(5) That you, on or about the day of 

at in the course of the trial of 
Oft *eet»<w J 9 S before , stated 

in evidence that ' " which statement 

you either knew or believed to be false, or did not believe to be true, 
and thereby committed an offence punishable under S tpj of the Indian 
Penal Code, and wiihm the cognizance of, the Court of Session [rw High 
Court ] 

(6) That you, on or about the day of 

' , committed culpable homicide not 

On section SO4 amounttug to murder, causing the 

death of , and thereby 

committed an offence punishable tinder S 304 of the Indian Pena! Code 
and within the cognizance of the Court of Session [or High Court] 
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(7) That you, on or about the day of ,at 

abetted the commission of suicide by ^ a 
On section SOS person m a state of intoxication, and thereby 

committed an offence punishable under S jo6 
of the Indian Penal Code, and mtbm the cognirance of the Court 0/ 
Session [or High Court] 

18) That you, on or about the day of , at 

, voluntarily caused grievous hurt to 
On ttdion SSS, ' , and thereby committed an offence 

punishable under S 32; of the Indian Penal 
Code, and within the cognizance of the Court of Session [or High 
Court] 

(9) That you, on or about the day of 

, robbed [s/a/o the na>fte], and thereby 
On SOS committed an offence punishable under S 39’ o* 

the Indian Penal Code, and witbio the cognizance 
of the Court of Session [or High Court] 

(10) That you, on or about the day of 

at , committed dacoiy, an 

Oneeetionjaj offence punishable under S 395 of the Indian 

Penal Code, and wubln the cognizance of toe 
Court of Session [or High Court] 

i Tn C 9 itt iried by ManstraUs, subtMuU ‘ ivithin my cognizance"^'’ 
in the cogarrance ottbe Court of Session”, and 10 Womt “byine 
said Court "J 


(11) Charges wmi two or morb Heads 

(a) I [name andoffieeof Sfajris/rafe, tUI hereby charge you [waine 
oj accused ptrson] as follows 1— 

(b) First — That you, on or about the dayof , at 

knowing 3 com to be counterfeit, delivered 
CnueUonSil the same to another person, by name A P, aS 

geoume, and thereby committed an offence 
punishable under S 241 of the Indian Penal Code, and within the 
cognizance of the Court of Session [or Higfa Court] 

Secondly —That you, on or about the day of » at 

knowing 3 com to be counterfeit attempted to induce 
another person, by name A JB, to receive it as genuine, and th^eby 
committed an offence punishable under S 241 of the Indian Penal Code 
and within the cognizance of the Court of Session [or High Court] 

(c) And I hereby direct that you be tried by the said Court on the 

said charge . , , 

[Signature and seal oj the Magistrate j 

[To be substituted for (i) ] — 

(j) AVrj/— That you, on or about the day of 

, at , committed murder 

On nei SOS and S0.f by causing the death of , and thereby 

comm ited ao offence punishable under S JoS 
of the Indian Penal Code, and witbm the cognizance of the Court ol 
Session tar- High Court] 
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SeconJIy -.Thit you, on or about the 
, causing the **— »• 
homicide not amounting to 
punishable under S 304 t • 

Moce of the Court of Sessio 

(3) ftrsf —That you, on or about the 

.at .committed 

0%nu 370 arid is: theft, and thereby committed an offence punith* 

able under S. 379 of the Indian Penal Code, and 
within the cognizance of the Court of Session [or High Court ] 

Secondly —That you, on or about the day of 

at committed theft, having made preparation for causing death to a 
person m order to the committing of such theft, and thereby committed 
an offence punishable under S 3S2ofthe Indian Penal Code, and svithin 
the cognizance of the Court of Session [or High Court ] 

TAirdlf —That you, on or about the day of , 

at committed theft having made preparation for 

causing restraint to a person in order to the effecting of your escape 
after the committiog «f such thefr, and thereby committed an offence 
punishable under S 382 of the Indian Penal Code, and within the 
cognizance of the Court of Session [or High Court] 


day of at 


day of 


Fourthly —That you, on or about the day of 

, at commuted theft having made preparation 

for causing fear of hurt to a person tn order to the retaining of property 
taken by such theft, and thereby commuted an offence punishable under 
S 382 of the Indian Penal Code, and witbm the cognizance of the Court 
of Session [or High Court] 


(4) That you, on or Of about the day of 

AUtrnaUveehargteon , >» the course of the inquiry mto 

tMionlOS, before , seated tn evidence 

that " '' and that you, on or 

about the day of , m ibe 

course of the trial of 1 before 

stated 10 the evidence that “ ” one of which statements 

you either knew or believed to be false, or did nor befere to be true, 
and thereby commuted an offence puoishaWe under S 193 of the 
Indian Penal Code, and wiibm the cognizance of the Court of Session 
[or High Court] 


[In easei tried iy Magtitrates, substitute “within my cognizance* for 
“within the cognizance of the Court of Session" and in (r) omit “by the 
said Court] 


(III) CitARCEroR Thett Aiter Pres lous COMvicnov. 

r {name and o£ice of Magistrate eteX hereby charge you [name of 
accused ferson) as follows • — 

That you, on or about the day of , at 

committed theft, and thereby committed an offence punishable end* 

379 of the Indian Penal Code, and within the cognizance of the 
of Session [or High Ceart or Magistza'e as the ewe may bej. 
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And you, the said (nawe of accused^ stand further charged that 
you, before the committing of the said offence, that ts to say, on the 
day of , had been convicted by the [staie 

Court by which conviction wm had) at of an offence 

punishable under Chapter XVII of the Indian Penal Code with im 
pnsonment for a term of three year®, that is to say, the offence of 
house breaking by night (describe tht o^ence tn ike words used its the 
section under which the accused was convicted)^ which conviction is 
still in full force and effect and that you are thereby liable to enhanced 
punishment under S 75 of the Indian Penal Code 
And 1 hereby direct that yon be tried, etc 


XXIX.— Warrant of Commitment on a Sentence of imprison 
’ iiENT OR Fine if Passed dy a Magistrate 

(See sections 245 aud 35? ) 

To the Superintendent (or Keeper) of the Jail at . 

Whereas on the day of 19 , (nme of fn 

soner)^ the (lit, and or 3rd, as the case may be) prisoner in case No 
of the Calendar for 19 , was convicted before me 

(name and offtesal designation) of the offence (mention the offence or 
offences concisely) under section (or sections) of the Indian Penal 
Code (o/- of Act ), and was sentenced to (state the 

funishutent fully and distinctly) . 

This IS to authoriz* and require you, the said Superiniendent (or 
Keeper), to receive the said (frtsoner's name) into your custody m 
the said Jail, together w»ih this nirrant, and there carry the afot« 
said sentence into execution according to law 

Given under my hand and the seal of the Court, thi» 
day of 19 . 

(Seal ) (Signature ) 


XXX —Warrant of imprisonment on Failure to recover amends 
BY Attachment and sale 

(See section 250J 

To the Superintendent (or Keeper) of the Jail at 
Whereas (name and description) has brought against (name and 
description of the accused person) the nmplamt that (mention it 
concisely) and the same has been dismissed as false and frivolous (or 
vexatious), and the order of dismissal awards payment by the said (name 
of complainant) of the sum of rupees as amends, and whereas 

the said sum his not been paidf * * • J and an order has been 
made for his simple imprisonment m Jail for the period of 
days, unless the aforesaid sum be sooner paid , 

This IS to authorize and require you, the said Superintendent (or 
Keeper), to receive the said (name) into your custody, together with 
this warrant, and him sifely to keep m the said Jail for the sa^ 
period of (term ef imprisonment)^ subject to the provisions of S f >9 
>f the Indian Penal Code, unless the said sum be sooner paid, and on 
the receipt thereof, rotihwitb to set him at liberty, returning this 
warrant with an eodorseroent certifying the raaoner of Its execution 
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Gi\en under my hind and the seat of Ihe Court, this 
aayof 19 

(SetiH (Si^ttaiure ) 


X\X1 —Smmovs TO Witness 
(See seetiOHs 68 and 252 ) 

To of 

\\ NERE-VS complaint has been made before tre that 
has (or ij suspected to have) committed the offence of (i(ate the offence 
concittly toitk Ume and place), and it appears to me that you are likely 
to give material evidence (or the protecutioa , 

You are hereby summoned to appear before this Court on the 
day of next at ten o'clock in the 

forenoon, to testify what you know concerning' the matter of the said 
compUint, and not to depart thence •vithout leave of the Court, and you 
are hereby warned that, if you shall without just excuse neglect or refuse 
to appear on the said date, a warrant wilt be issued to compel your 
attendance 

Given under my hand and the seal of the Court, this 
day of 19 

(i’ea/) {Signature) 


XXXII —Precept to District Magistrate to summon 
Jurors and Assessors 

(See section 326 ) 

To the District Magistrate of 

Whereas a Criminal Session is appointed to be held in the Court 
house at on the day of next, 

and the names of the persons herein stated have been duly drawn by lot 
from among those named tn the revised list of Jurors and Assessors 
furnished to th s Court you are hereby required to summon the said 
persons to attend at the said Court of Session at to A M on the said date, 
and, within such date, to certify that you have done so in pursuance of 
this precept 

(f/ere enter the n tmes of Jurors aud Assessors ) 

Given under my hand and the seal of the Court, this 
day of 19 

(Seal ) (Signature ) 


XXXIU —SUMMONS TO Assessor or Juror 
(S ee section 328 ) 

To (name) of (place) 

Pursuant to a precept direaed to me by the Court of Session 
of requitingr your attendance as an Assessor (or a Juror) at 

next Criminal Session, you are hereby summoned to attend 
said Court of Session at fp/aee), at ten o clock m the foren 
the day of next 
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And you, the said (name of accused), stand further charged that 
you, before the committing of the said offence, that is to say, on the 
day of , had been convicted by the (state 

Court iy whtek conviction was had) at of an offence 

punishable under Chapter XVll of the Indian Penal Code with im 
pnsonment for a term of three year®, that is to say, the offence of 
house breaking by night (desertSeihe o^ence tn the iVords used in the 
section under which the accused was convicted), which coniicton is 
still in full force and effect and that ^u are thereby liable to enhanced 
punishment under S 75 of the Indian Penal Code 
And 1 hereby direct that you be tried, etc 


XKIK —Warrant of Commitment on a Sentence of niratsow 
MENT OR Fine if Passed dv a Magistrate 

(See sections 245 and 358 ) 

To the Superintendent (or Keeper) of the Jail at 
Where \S on the dayof 19 , (name of pri 

soner), thi (ist, 2ad or^rd as the case may he) prisoner in case No 

of the Calendar for 19 , was convicted before me 

(name and ojfteial designation) of the offence (mention the offence or 
offences concisely) under section (or sections) of the Indian Penal 

Code (of of Act ), and was sentenced to (state the 

punishment fatly and distinctly) , . 

This IS to authonr® ana require you, the sa d Superintendent (or 
Keeper), to receive the said {prisoner’s name) into your custody in 
the said Jai(, together with this warrant, and there carry the afore 
said sentence into execution according to law 

Given under my hand and the sea) of the Court, this 
day al 19 . 

(Seal ) (Signature ) 


XXX.— Warrant of imprisonment on Failure to recover amends 

BY Attachment and sale 
(See section 250) 

To the Superintendent (or Keeper) of the Jail at 
Whereas [name and description) has brought against (name and 
description of the accused person) the compllmt that [mention it 
concisely) and the same has been dismissed as false and frivolous (or 
vexatious), and the order of dismissal awards payment by the said fname 
of complainant) of the sum of rupees as amends , and whtreas 

the said sum has not been p 3 id( * • * ] and an order has been 
made for his simple imprisonment id Jail for the period of 
days unless the aforesaid sum be sooner paid , 

This is to authorize and require you the said Superintendent [or 
Keeper!, (0 receive the said tname) into your custody, together with 
this warrant, and him safely to keep 10 the said Jail for the said 
period of (term ef imprisonment), subject to the provisions of S op 
(f the Indian Penal Code, unless the said sum be sooner pa d, and on 
the receipt thereof, foilhwitb to set him at liberty, returning ib)> 
warrant with an endorsement ceciifying the manner of Its execution 
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Given under my hand and the seal of the Court, this 
day of ig 


{Sigttature ) 


X\X{ —SUMMONS TO Witness 
(See seehons 68 and 253 ) 


WiiERELvS compUint has been made before ire that 
has [nr 15 suspected to have) committed the offence of (stale the offence 
concisely wilk time and jfilaee), and it appear* to me that you are likely 
to give material evidence for the prosecutioi , 

You are hereby summoned to appear before this Court on the 
day of next at ten o’clock m the 

forenoon, to testify what you know concerning the matter of the said 
compla nt^ and not to depart thence •vithout leave of the Court, and you 
are hereby warned that, if you shall without just excuse neglect or refuse 
to appear on the said date, a warrant will be issued to compel your 
attendance 

Given under my hand and the seal of the Court, this 
day of tp 

(i’eaf) (Si^a/ure) 


XXXIl —Precept to District Magistrate to summon 
Jurors and Assessors 

(See section 326 ) 

To the District Magistrate of 

Whereas a Criminal Session is appointed to be held m the Court 
house at on the day of next, 

and the namex of the persons liercm stated hoi'e been d<i}y dnira by lot 
from among those named in the revised list of Jurors and Assessors 
furnished to th s Court you are hereby required to summon the said 
persons to attend at the said Court of Session at >0 A M on the said date, 
and, within swch dale, to certify that you have done so lo pursuance of 
this precept 

(Here enter the names of Jurors auj Assessors) 

Given under my hand and the seal of the Court, this 
day of 19 

(Seal) {5’i^«o/«re) 


XXXIll —Summons to Assessor or Juror 
(S ee section 328 ) 

To (name) of (place) 

Pursuant to a precept directed to me by the Court of Session 
of requiring your attendance as an Assessor (or a juror) at the 

next Criminal Session, you arq hereby summoned to attend at 
said Court of Session at tpUce\ at ten o'clock m the forenoon 
the day of 
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Given under roy hand 
day of ig , 

{Seal) 


and the seal of office, this 

(Signafurt) 


XXXIV —Warrant of Commitment under Sentence or death 
(See seei/an 374 ) 

To (be Superintendent (or Keeper) of (he Jad at • 

Whereas at the Session held before me on the day 

pf (9 , f/iaw/ the (rsf, 2nd, 3rd <xr the case snay 

M prisoner m case No of the Calendar at the said Session, was 

duly convicted of the offence of culpable homicide amounting to murder 

under section of (he Indian Penal Code, and sentenced to 

suffer death, subject to the confirmation of the said sentence by the 
Court of , 

This IS to authorise and requre you, the said Superintendeol [or 
I r • -• . »» . » ur custody m the 

■ safely to keep until 

lurt, carrying tnW 


day 0 


{Seal) 


{Sfgna/ure) 


JXXXV— Warrant of Execution on a Sentence of Dsmh 
{See section 381 ) 

“rt the Superintendent {or Keeper) of the Tail at 

Whereas [name of prisoner) the (isf. 2nd, 3rd, ar rtr 
prisoner in case No of the Calendar at the Session tieW 

before me on the day of 19 , has been by 

warrart of this Court, dated the day of « 

muted to your custody under sentence of death , and whereas the 

of the Court of confirming the said sentence has been 

received by this t-ourt , 

This IS to authorise and require you, the said Superintendent (or 
Keeper) to carry the said sentence into execution by causing *, 

to be hanged by the neck until he be dead at {time ana place 
of exteuUon), and to return this warrant to the Court with an endorsement 
certifying that the sentence has been executed 

Given under my hand and the seal of the Court, this 
day of xg 

{Seal) {Signature) 


XXXVI —Warrant after a Commutation of a Sentence. 
{See sections 381 and 383) 

To the Superintendent {or Keeper) of the jail at 

Whereas at a Session held oa the day of tp , 

{name of prisoner), xht [tn, snd^jxd ns sAe case ptay ie) prisoner in case 
No of the Calendar at the said Session, was convicted of the 

offence of punishable coder sectioo 
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of the Indian Penal Code, and sentenced to 

and was thereupon committed to your custody , and whereas order 

cfthe Court of (a duplicate 

cf which IS hereuoto annexed) the punishment adjudged by the said 
sentence has been commuted to the punishment of transportation for 


life (or as tht ease mar to) , 

This IS to authorirc and rctjnire you, 


the said Superintendent (er 
in woiir nistndy m] the 
■ ■ by you to 
going the 


if the tniUgaUd sentence is one of imfrisonmenf, sa_y, after the taords 
‘•custody in the sail jail,” “and there to carry into execution the punish 
ment of imprisonment under the said order according to law 
Gu cn under my hand and the seal of the Court, this 
day of 


(d-eo/ ) 


(Signature ) 


XXWIl— W arrant to Levy a une bv Attachment and Sale 
(Set section 386 (1) (a) ) 

To Inam, o»</ .9=0 

^ ^hoxs or art to execute the -warrant) 

. • . • • offence of 

. , • • • of rupees 

■ .* required t 

po, .ho =o.d fioo, h',. 00. po.d .1.0 .00.0 oo «»y P"! . . 

This IS to aulhofitc and « 
belonging to the said (name) »» 
of , and if within (ita 

next afier such attachment the 
to sell the moveable property m 

sufficient to satisfy the sa'd . 

ment certifying wbat you have 

“''clven under my hand and the seal of the Court, this 

day of ‘9 • (Signature) 


vvvvit a-Govd for appexrance of Offender rele-ased 
XXXVll rt LENDING realisation OF FINE. 

( 5 « section 38S ) 

wstreat /. (name), inhititant of (place), have been sentenced to fay 
itnP afrutees "* default of fayment 

,h,rtoi to undergo imprisonment for ,and-a. 

AaJ teen pleased to Order my releise on condttson of 
txec^ms •* appearance on the following date or 

namtly 
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/ hereby bind myself to appear before the Court of 


to Jits Majesty ' • • 

Dated this ' 

Where a bond with sureties is to be executed^ add^We ao nercvy 
declare ourselves sureties for the above-named that 

he will appear before the Court of ' ' 

or dates^ namely — 

therein we bind ourselves jointly and 

the King Emperor of India the sum of Rupees , 

{jStgualure) 


XXXV III —WmtiAieT or Co\t\HTf.tts{r tn certais casfs 
OF Contempt when a fine js imposed 


(See section 480 ) 

To the Superintendent (or Keeper) of the Jail at . 

Whereas at a Court holden beforfe mt on \h\s dny (name and des 
(ription of the Ojffender) \n \\\^ (or vitvi) of the Court comniitted 

wilful contempt; 

And whereas for such contempt the $atd (name ofofender) has been 
adiudged by the Court to pay a fine of rupees » 

default to suffer simple mipnsooment for the space of 
of months or days) , . 

This IS to authorise and require you, the Superintendent (or Keeper) 
of the said Jail to rece ve the said (name 0/ of ender) into your custody, 
together with this warrant, and him safely to keep m the said Jail for toe 
said period of unless the fine be sooner paid, and 

on the receipt thereof, forthwith to set him at liberty, returning this 
warrant with an endorsement certifying the manner of its execiMion 

Given under my hand and the seal of the Court, this 
day of 19 . 

(Sea!) (Siy nature) 


XXXIX—Mvcistrate’s or Judge’s Warrwt oi Commitment 
OF Witness refusing to answer. 

(See section 4F5 ) 

. . . . . • brought 

1. . ■ ■ evidence 

• - ,p . question 

. . .. • - • • - nee, and 

.. , nod for 

his coniempt has been adjudged detention in custody lor (term of 
detention adjudjed)\ 

This 15 to auihonre and require you to take the said (nimt) into 
custody and him safely to keep in your custody for the spice 01 
days unless in the meauiime he shall consent to 
examined and to answer the question asked of Mm, and 00 Ihe lau 
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or forthwith on such consent being known, to bring 
him before this Court to be deiU with according to Uw, returning 
this warrant with an endorsement certifying the manner of its 
execution 

Gircn under my hand and the seal of the Court, this 
day of ,5 

{Sear) {Sigftaltire ) 


M-— 'VaRR VKT QV iMPRtSOVMENT O'* FAILURE TO P\Y MAINTENVNCE, 
{See tecuon 48S) 

To the Superiniendent {or Keeper) of the Jail at 

WitERPVs {nvnt^ detcnptton ant addreti) has been proved before 
me to b* possessed of saOiCieat means to maintain his wife (name) 
[or his child Inante), who is by reason of {state the reason) unable to 
mamiam herself (or htmseU)] and to have neglected (or refused) to 
do S'!, and an order has been duly made requiring the said (name) to 
allow to his said wife (or child) for maintenance the monthly sum of 
rupees , and whereas it has been further proved that 

the said {name) in wilful disregard of the said order has failed to 
pay rupees , being the amount of the allowances for 

the month {or months) of And thereupon an order 

was made adjudging him to undergo simple (or rigorous) imprison 
meat in the said Jail for the period of t 

This IS to authoriie and require you, the said Superintendent (op 
K eeper), to receive the said (name) into your cnstody in the said Jai), 
together with this warrant, and there carry the said order into execution 
according to law, returning this warrant, with an endorsement certifying 
the manner of its execution 

Given under my hand and the seal of the Court, this 
day of rq 

(Seal) {Signature) 


XLI.— Warrant to EN^oRCE the payment 01 Mvintewncc ey 
Ailathment AND SALE 

{See section 488 ) 

To {name and designation of the Police o^cer or other person 
to execute the warrant) 

Whereas m order has been duly msde requiring {name) to allow 
to his said wife (or child) for maintenince the monthly sum of 
rupees , and whereas the said (name) in wilful disregard 

of the said order has failed to pay rupees , being 

the amount of the allowance for the month (or months) of 

This js to autboriie aud require you to at/ieh any moveabJe 
property belonging to the said {nime) which may be found within . 
district of and if within (state the number ofa^j 

hours allowed) next after such altschm»nt the said sum 
be paid {or forthwith), to sell the moveable property attached 
much thereof as shall be suRiclent to satisfy the said sum, 
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this warrant wjtb an endorsement ceiufying what you have done under 
It immedjately upon its execution 

Given under my hand and the seal of the Court, this 
day of 19 

{Seal ) {Signature ) 


XLIi — BOVD AfVD Bttr, BOWZ> OW A PRELIhllieARY INQUIRY BEFORE 
A Macistrate 


(See seehons 496 and 499 ) 

I {name) of (^lace), beinf* brought before the Magistrate of {as 
the case way ie) ciaigtA with the offence of ,andieqwt 4 

to give security for rny attendance in his Court and at the Court of 
Session, if required, do bind myself to attend at the Court of the said 
Magistrate on every day of the preliminary inquiry into the said charge 
and, should the case be sent for trial by the Court of Session, to be, and 
appear, before the said Court when called upon to answer the charge 
against me , and, in case of my making default herein, I bind myself to 
forfeit to Her Majesty the Queen Empress of India, the sum of 
rupees 

Dated this day of t 9 * 

(Signature) 

1 hereby declare myself (ur- we jointly and severally declare ourselves 
and each of us) surety (or sureties) for the said (name) that he snail 
attend at the Court of on every 

day of the frehattniry inquiry into the o/Tence charged against him, 
and, should the case be sent for trial by the Court of Session, that 
he shall be, and appear, before the <aid Court to answer the charge 
against hinr, and in case of his rnalcmg default therein, 1 bind myself 
(or we bind ourselves) to forfeit to Her Majesty the Queen Eropiess 
of India, the sum of rupees * 

Dated this day of 19 , 

- (Signature) 

XLIII —Warrant to oiscirARCE a Persov imprisoned on Failure 
TO ctvE Security 

(See section 500 ) 

To the Superintendent (or Keeper) of the Jail at 

(or other offlctrtn whose custody the person ts) 

Whereas (name and description of prisoner) \>a% committed to your 
custody under warrant of this Court, dated the . 

day of and has since with his surety (ersureues) 

duly executed a bond under Section 499 of the Code of Criminal Pro- 
cedure . 

This 1$ to authorise and require you forthwith to discharge the sad 
(name) from your custody, unless he is liable to be detained for som* 
other matter 

Given under my bana and the seal of the Court, this 
day of 

(Seat} 


(Signature) 
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\LIV — WaRRWT or ATTACHMFMT TO ENFORCE A BOND 
{Ste section $14) 

To the Pol ce ofncer m ehari;e of the Police station at 
^^>feRE^S [mme description and adirett of person) has failed to 
appear ot {mention ite ccetsion) pursuant to his recoin zance, and has 
by Such default foife ted tn Her Majesty the Queen Empress of Ind a, 
the sum of rupees (tAe penalty tn the bont\, and whereas the said 
{mine of pitson) has, on due not ce to him, ftiled to pay the said 
sum or show my sufficteai cause why payment should not be enforced 
against him , 

This IS to authorize and require you to attach any moveable pro 
petty of the said (na;nr) that you may find with n the district of , 
by Seizure and detention, and il the sa d amount be not paid within three 
fiaj*, (0 sell the property so attached or So mu h of It at may be sufficient 
to realise the amount aforesaid, and to make return of what you have 
done under this warrant immediately upon its execution 
Given under my hand and the seal of the Court, the 
day of 19 

{Seal) (Signature) 


XLV— NOTICE TO SURETY ON BREACH 01 A BOND 

{See section $14) 

To of 

Whereas on the day of 19 » 

you became surety for {na >ie) of (place) that he should appear before 
this Court on the day of a'>d bound yourself 

,!• . . e re to Her 

*' • < •• tereas the said (nv/t) has 

• reason of such default you 

. . . . • lid penalty or show cause, 

within days from this date, why payment of the said 

sum should not be enforced against you 

Given under my hand and the seal of the Court, this 
day of ig 

{Seal) {Stynafure) 

XLVI —Notice to Surety or Forfeiture of Bond for 
Good Behaviour 

{See section 514 ) 

To of . * 

Whereas on the day of 19 , you became 

surety by a bond for (name) of (place ) that he would be of good be 
t. - / r and bound yourself in default 

• ■ ■ ■ •• to Her Majesty the 

• ■ ■ • whereas the said («*««) has been con 

■ ■ ■ • the offence concisely) committed since 

you became such surety whereby your secunty bond has become for 
felted , 

You are hereby required to pay the said penalty of rupees 

or to show cause within days why it should not be pa 
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this warrant with an endorsement certifying what you have done under 
It immediately upon its execution 

Given under my hand and the seal of the Court, this 
day of ig 

(Sea / ) (Signature ) 


XLII —Bond Bail bond ow a PRZUMitiARY inquiry before 
A Magistral e 


(See sections 496 and 499 ) 

1 (name) of (place), beini; brought before the Magistrate of (ai 
the case ie) charged with the offence of , and required 

to give security for my attendance in his Court and at the Courti^ 
Session, if required, do bind myself to attend at the Court of the said 
Magistrate on every day of the preliminary inquiry into the said charge 
and, should the case be sent for trial by the Court of Session, to be, and 
appear, before the said Court when called upon to answer the charge 
against me , and, in case of my making default herein, I bind myself to 
forfeit to Her Majesty the Queen Empress of India, the sum of 
rupees 

Dated this day of t9 

(Signature) 

I hereby declare mysetffnxwe jointly and severally declare ourselves 
and each of us) surety (or sureties) for the said (nami) that he snaii 
attend at the Court of on 

day of the preliminary inquiry into the offence charged against him, 
and, should the case be sent for trial by the Court of Session, that 
he shall be, and appear, before the said Court to answer the charge 
against him, and m case of his waking default therein, I bndmyseii 
(or we bind ourselves) to forfeit to Her Majesty the Queen Etopres* 
of India, the sum of rupees * 

Dated this day of 19 

- (Signature) 

XLlll —Warrant to discharge a Person imprisoned on Failure 
TO GIVE beCURlTV 


(See section 500 ) 

To the Superintendent (ox Keeper) of the Jail at 

(or other efficenn ‘whose custody the person ts) 

Whereas (name and description of prisoner) -uae committed lo your 
custody under warrant of (his Court, dated the . 

day of and has since with his surety (ursureuesj 

duty executed a bond under Section 499 of the Code of Criminal Iro- 
cedure , 

This IS to authorise md require you forthwith to discharge the sain 
{name) from your custody, unless he is liable to be detained for some 
other matter 

Given under my hana and the seal of the Court, (bis 
day of 10 , 

(Seat) 


(Stgfiatur/ ) 
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or att^ciimfnt to enforce a Bond 
(Sfe tee/ton 514) 

To iJie Police ofiicer in charge of Ihe Police station at 

Where.\s (niPttf, dtsenfMH and aiittst of fierson) has failed to 
appear on {nunlioir tht occtnon) pursuant to his recoj;nizance, and has 
by such default fotfeited to Her Majesty the Queen, Empress of India, 
the sum of rupees {tht ptnaHy tn the ho»di, and whereas the said 
(name cf person) has, on due notice to him, failed to pay the said 
sum or show any sufficient cause why paym*nt should not be enforced 
against him , 

This IS to auihonze and require you to attach any moveable pro 
petty of the said (name) that you nay find withm the district of , 
by seiiure and detention, and tf the said amount be not paid within three 
to sell the property so attached or so nu'h of It as may be sufficient 
to reafise the amount aforesaid, and to make return of what you have 
done under this warrant immediately upon its execution 

Given under my hand and tbe seal of the Court, the 
day of jg 

(Seal ) (Signature ) 


XLV— Notice to surety on Breach oi a Bond 

(See seelion stA») 

To of 

Whereas on the day of 19 , 

you became surety for (name) of (plM) that he should appear before 
this Court on the day of and bound yourself 

in default thereof to forfeit the sum of rupees to Her 

Majesty the Queen, Empress of India, and whereas the said (na»e) has 
failed to appear before this Court and by reason of such default you 
have forfeited the aforesaid sum of rupees , 

Vou are hereby required to pay the said penalty or show cause, 
within days from this date, why payment of the said 

sum should not be enforced against you 

Given under my hand and the seal of the Court, this 
day of 19 

(Stgnifiire) 

XLV! —Notice to Sdketv of Forfeitusb of Bond for 
Good behaviour 


(See section 514) 


To 


of 


Whereas on the day of 19 , you became 

surety by a bond for (name) of (p/ace) that he would be of good be 
haviour for the period of and bound yourself m default 

thereof to forfeit the sum of rupees to Her Majesty the 

Queen, Empress ol India, and whereas the said (niwc) has been con- 
victed of the ofTeoce of (mention the offence eonauly) committed since 
you became such surety whereby your security bond .has become for- 
feited j . , , 

You are hereby required to pay Ibe said penalty of ropees < 

or to shosv cause witbm days why u should not be paid. 
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Given under my hand and the seal of the Court, this 
day of 19 

(Sea/) ■ {Signature) 

XLVII —Warrant of Attachment Against a Suretv 
(See Secttott 514 ) 

To of 

Whereas (name^ description and address) has bound himself as 
surety for the appearance of (mention the condition of the bond), and 
the said (name) has made default, and thereby forfeited to Her ^^aJesty 
the Queen, Empress of India, the sum of rupees (the Penalty 

in the bond ) ; 

This IS to authorize and require you to attach any moveable pro 
petty of the stid (aawe) which you may find withm the district of 

, by seizure and detention , and, tf the said emoaat 
be not paid within three dajs, to sell the property so attached, or so 
much of It as may be sufficient to realise the amount aforesaid, and 
make return of what you have done under this warrant immediately 
upon Its execution 

Given under my hand and the seal of the Court, this 
day of 19 

(Seal) (Signature) 

XLVm —Warrant of Commitment of the Surftv of an 
ACCUSED Person aomiited to Bail 

(See Section 514 ) 

To the Superintendent (or Keeper) of the Civil Jail at 

Whereas (name and description of suiely) has bound himself as 
a surety for the appeirance of {state the condition of the bon^ 
and the said (name) has therein made default, whereby the penally 
mentioned in the said bond has been forfeited to Her Majesty the 
Queen Empress of India, and whereas the said (name of surety hat, 
on due notice to him, failed to pay the said sum or show any sumtient 
cause why payment should not be enforced against him, and the same 
cannot be recovered by attachment and sale of moveable property of 
his and an order has been made for his imprisonment in the Civil Jail 
for {specify the fenoJ) , 

This is to authorize and require you. the said Superiniendcot [or 
Keeper), to receive the said (name) into your custody with this warrant 
and him safely to keep in the said jail for xhe said {term of impnion 
men/) and to return this warrant with an endorsement certifying the 
manner of its execution 

Given under my band and the seal of the Court, this 
day of J9 , 

(Seal) (Stgnjfure) 

\L 1 X— Notice to the Principal ot Forfeiturf oi a Bond 

TO KEEP THE PEACE. 

(See section 514 > 

To (name, desenffion and address) 

Whereas on the day of 19 , you entered 10*0 a 

bond not to commit, etc, (as in the bond), and proof of the forfeiture 
of the same has been given before me and duly recorded , 
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^ou aie hereby called upon lo pay the said 
or to show cause before me snthin 
of the same should not be enforced against jou 

Dated this day of ig 


penalty of rupees 
days why payment 


(Signature) 


L— Warkast to attachthii Prop£Rt\ of the Principal 
ON Urlach of a Bund to keep the Peace 

(See section 514 ) 

To (name an t dest^nahen of Police officer) at the Police station of 

\\ flEREAS (mme and detenption) did on the day of 

19 I enter into a bond for the sum of rupees binding himself 

not to commit a breach of the peace, etc, (as and proof 

of the forfeiture of the said bond has been given before me and duly 
recorded , and whereas notice has been given to the said (name) calling 
Upon him to show cause why the said sum shoufd not be paid, and he 
has failed to do so or to pay the said sum . 

This is to authorite and require you to attach by seizure moveable 
properly belonging to the said (name) to the value of rupees 
which you may find within the district of and, if the said 

sura he not paid within , to sell the property so attached or 

so much of It as may be <ufRcieiit to realise the same, and to make 
return of what you have done uoder this warrant immediately upon 
Its execution 

Given under my hand ard the <eal of the Court, this 
day of 19 

(Seal ) (Signature ) 


l.l— W arrant of Imprisonment on breach of a lond to leep 
THE Peace. 

(See section 514 ) 

To the Superintendent (or Keeper) of the Cml Jail at 

Whereas proof has been given before me and duly recorded that 
(name and description) has committed a breach of the bond entered into 
by him to keep the peace, whereby he has foifeiied to Her Majesty the 
Queen, Empress of India, the sum of rupees , and 

whereas the said (name) has failed 10 pay the said sum or to show 
cause why the said sum should not be paid although duly called upon to 
do so, and payment thereof cannot be enforced by attachment of his 


day of 
(Seal) 


19 . 


(Signature ) 
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LII —Warrant of AtTAcaMEsr and s^le on Forfeiture of 
Bond tor Good Behaviour 

(Sff section 514 ) 


day c ... 

proof has bfcn given be' » j-»« . -ijrL„- 

by the said (nawe) of the 

has been forfeted,and 

calling upon him to show ( 

and he has failed to do so or to pay the said sum , 

This IS fo aoihoeieo tad require you to aitoch by seizure moveah)e 
propery belonging to the said [name) to the value oi rupees 
which you may find w thin the district of and, if the said 

sum be not paid within , to sell the property so attached or 

so much of It as may be suflicient to realise the same and to make 
return of ivhat you have done under this ivarrant immediately upon it* 
execution 

Given under my hand and the seal of the Court, this 
day of 19 

{Stal ) (Signature) 


LllI— Warrant of Imprisonment on Forfeiture of Dove for 
Good Behamour 

{See section 514 ) 

To the Superintendent (or Keeper) of the Civil Jail at 

IVhebew [name, liesen/ilton and nd/wj) did, on the 
of >9 1 gi''® ‘y by bond in the sum of rupees 

for the good behav our of (name etc, of the principal) and proof of the 
breach of the sa d bond has been given before me and duly recorded, 
whereby the said (name) has forfeited to Her Majesty the Queen, Empress 
of India, the sum of rupees , and whereas he has failed to 

pay the said sum or to show cause why the said sum should not be ps a 
atthouph duly called upon to do $0, and payment thereof cmnot he 
enforced by attachment of his moveable property, and an order has been 

made for the imprisonment of the said (name) in the Civil Jail for the 
period of [term of imprisonment) , 

This IS to authorize and requ re '* • -*•- 

VO receive the said (name) luto your cu • 

and him safely to keep in ibe said 
imprisonment) returning this warran 
the manner of its execution 

Cwcti under my hand and the seal of the Court, this 

^ (Signature) 
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LII -“Warrant of ArrACHMEirr and S'Vle on Forfeiture of 
Bond tor Good Behaviour. 

(Seeseciton 514 ) 


proof has been given before me and duly recorded of the commissioo 
by the said (name) of the cffence of wnereby the said head 

has been forfeited , and whereas notice has been given to the said (namt) 
calling upon him to show cause why the said sum should not be paid, 
and he has failed to do so or to pay the said sum , , , 

This IS to authorise and require you to attach by seizure movtaWt 
propery belonging to the s»id (wawe) to the value 0/ rupees , 

which you may find within the district of and, if the sai 

sum be not paid within , to sell the property so attached, 0 

so much of It as may be sufficient to realise the same, and to roait 
return of what you have done under this warrant immediately upon w 
execution 

Given under my hand aod the seal of the Court, this 
day of 19 , ^ . 

{Seat) {Signature) 


LIII —Warrant of 1 mprisona(emt on Forfeiture of Bond for 
Good Uehaviour 


(See settsan 514 ) 

To the Superintendent {or Keeper) of the Civil Jail at • 

Whereas (name, desenpuon and arffrerj) did, on the ‘'^ 5 ' 

of 19 , give security by bond in the sum of rupees 

for the good behaviour of {name e/e, of tAe principal), and prool oil 
breach of the said bond has been given before me .and duly ' 

whereby the said (name) has forfeited to Her Majesty the Queen, , 

of India, the sum of rupees , and whereas he has , 

pay the said sum or to show cause why the said sum should not be p* 

although duly called upon to do so, and payment 

enforced by attachment of his moveable property, and an order has M 

made for the imprisonment of the said in the Civil Jad for 

period of {term of tmpnsonnient ) ; 

This IS to authorize and require ^ 
to receive the said {name) into your cu» • ■ ' ' / 

and him safely to keep m the said ' ■ ■ • . ■ 

imprisonment), returning this warran ' ... 

the manner of its execution 

Given under my hand and the seal of the Court, this 
day of 19 

( 5 rjf) {Signature) 
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N B —The figures indicate the numbers of Notes and not the 
nombers of pages 

Aiatement, no— of proceedings (under sec. *45) by death of parties, 43s • 
—of appeal on death of accused, 1163 
Ahtiuclton, place of trial of the offence of—, 564 , 
restoration of abducted females, sec 552 
Abetment \Ti British Ind a of offence committed outside British India, 559, 
complaint whether necessary for— where complaint has been made 
for substantive offence, 634 , 

complaint by aggrieved party is necessary in respect of— of 
defamiiion, etc , 651 ; 

charge for substantive offence and conviction for—, ydt , 
joint trial of person accused of substantive offence and of person 
accused of— thereof, 776 

when evidence of witnesses may be taken in-of accused, 1331; 
value of such deposition, 1331 , 

provision for Inquiry and trial being held 10— of accused In certain 
cases, sec S4eA, 

acquittal of accused owing to— of complainant m summons case, 797 ; 
effect of— of complainant on date of judgment, 796 , 
adjournment of trial owing to— of complainant, 799 , 
discharge of accused owing to— of complainant in a warrant case, 852 
Aiscondert proclamation against—, (sec. 87), 
meaning of—, 164 j 

attachment of property of—, (sec, S8) , 
record of evidence where accused has absconded, 1331 
Accused, meaning of the term, 9S4 , 

oath cannot be administered to — , 9S3 1 

whether person proceeded against under Ch VIII is an—, 241 , 
person proceeded against under Cb Is not an — , 323 ; 
person proceeded against under Cb XII is not an—, 389; 
person proceeded against under sec 488 is not an—, 1292 
Aigutflal, previous- bars a retrial for the same offence, 1086, 
what amounts to—, 10S9, 
what orders do not amount to—, I097 , 

— in a summons case, 791 , 

Cr S -7 
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—in warrant case before frame of charge amounts to a discharge, 794 5 
— on absence of complainant in summons case, 797 5 
power of District Magistrate to set aside such—, 797 ; 

—for absence of complainant bars a retnal, 79S; 
revision of order of— owing to absence of coropfainant, 801 ; 
compensation may be awarded on— of accused, 794, 809 , 

— m warrant case, 849; 

order of discharge after frame of charge m warrant case amounts 
to—, 849; * 

— on nolle prosequi, 949 5 
—on composition, tooo; 

appeal by Government from an order of—, il t6 ; 

when such appeal will he, iiao; 

procedure on such appeal, ttet ; 

power of High Court in sucb appeal, 1141 ; 

arrest of accused in appeal from—, sec 427 • 

no further inquiry can be directed in case of—, 2179 ; 

reference to High Court (under sec. 45S) in cases of- , JJ 97 . 

interference with orders of— in revision, 1204, 1219 ; 

—on ground of lunacy, 1233 ; 

—on withdrawal of prosecution. 1304: 

passing order of— before delivery of judgment, 1045 ; 

—before judgment on taking bond for appearance at the time of 
judgment, 1312 

Addtltorial Sesstont Judge, 38 ; 

power of— to try cases, sec 193 (2) ; 

pow er of— to hear reference (under sec j2j\ ^09 ; 

power of— to hear appeals, sec 409 

Addiiioitai Distrtei Hagrttrate m subordinate to the District Magistrate 
sec. 10 (2) ; 

District Magistrate may transfer appeal to the—, 1 104 
«4//ii/ioWChief Presidency Magistrate, sec 2l (2) 

Additionai power of Magistrates, sec 37 
Adjournment of proceedings, 910, 987 ; 
grounds of—, 9S8 , 
costs of—, 990; 

—of criminal case pending civil suit, 98; ; 

—of case when application for transfer is made, 1387 ; 
juror or assessor muu attend at adjourned sitting, sec. 295 • 

—on account of complainant's absence, 799 ; 

Issue of fresh summons cot neccssarjron— ofcase, •• 
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—of «es!ions tn\l, 910 , 

—of *i-»rTant case for crosstxaminalion, 837 , 
of tnal dannf: eaimin-ition of nilness by commission, sec JoS 
Adtrissten, conMction on— of accused in summons case, 789 , 

— to be recorded in the words used by the accused, 790 
AduUtry, meaninj; of the term, 30 1284 , ' 

complaint for — to be preferred by husband of woman, 654 , 
who Can complain for — In the absence of husband, 655 , 
effect of death of husband 656, 
withdrawal of case by husband, 656, 

—by hnsband is a ground for wife’s refusal to live with her husband, 
12S4 , 

wife lisin(j in — tt not entitled to maintenance from her husband, 1285 , 
cancellatton of order of niamfenance if wife is living in—, 1386 
Advflcafe Gener/if, meining of, sec 4 , 

cognizance of offence by Htgh Court on information giienby— , sec 

power of— to enter nolle prosequi, 949 
Afftinvit, Court or person before whom— may be sworn, 1409 , 
application for transfer of a case roust be made by—, 1386 , 

—in proof of conduct of public servant, sec 539A 
Aid to Magistrate and Police making arrests, 97 , 

—10 other person making arrests, (sec 43), 

order for security against persons who— in concealment of stolen 
property, 360 

Amendment, pending cases are not affected by- in the law, 2 , 

power of Appellate Court to make— of lower Courts order, 1449 , 
power of Court to make— of charge, 734 

discharge of person gmlty of contempt of Court on— ,1267 
Appeal Uam sentences of Magistrates empowered under see 30 of the 
Code, 68 , 

concurrent non appealable sentences cannot be aggregated for purposes 
of-,8s 88 , 

— against consecutive sentences 88 , 

—against order of compensation, 8|S 

no— against H gh Court's order on a reference (under sec 307), 939A 

—to Privy Council, 1100 , 

no— except as provided by this Code, 1099 , 

—from order refusing restoration of attached property, 180 , sec 405 • 
—from Order requiring security, tfoi, 1102 , 

—from order refusing to accept orjrejetting sureties, sec 406 \ , 
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—from sentence of 2nd or 3rd class Magistrate, 1103 ; 
transfer of such—from District Magistrate to a first class Magistrate, 
1104 j 

—from sentence of Assistant Sessions Judge or ist class Magistrate, 
sec 408 ; ^ 

Assistant Sessions^Ddge has no power to hear— , 610, iiio; 

— from sentence of Court of Session, sec 410 ; 

— from sentence of Presidency Magistrate, sec 4ti , 

no— in cases where accused pleads guilty, 1112 : 

no— m petty cases, sec 4:3; 

no— from certain summary convictions, Sec 4r4 ; 

combination of non appealable sentences for purpose of—, 1114*. 

special right of— from non appealable sentences, sec. 415A ; 

—by Government against acquittal, tit6. 

—may lie on matters of fact and law, sec. 418 ; 

—from verdict of jury shall lie on a matter of law only, 1123 ; 

form of petition of—, tii6 ; 

presentation of petition of—, nay 2 

copy of judgment shall accompany petition of—, 1128 ; 

admission of— for limited purpose, 1136. 

summary dismissal of—, 1131 ; 

notice of date of hearing— should be given to appellant, 1137: 

notice of— to whom to be given, 1137 ; 

dismissal of— by the Appellate Court, 1139 ; 

right of parties to be heard m— , 1140 ; 

no — after revision, 1220 ; 

no revision when— lies, 1220; 

no revision after—, 1220 ; 

no— from judgment of Appellate Court, 1159; 

power of High Court in revision to consider case of non appealing 
accused, 1213 ; 

—from order directing prosecation (under sec. 476), Sec 47^f^ I 
—from order passed in summary Inal of contempt, 1263 ; sec 486 ; 
DO— from order of maintenaucr, 1291 j 
— from order of forfeiture of bond, 1341 ; 

—from order of restoration of properly, 13^2 ; 

—against order releasing property seued by the Police, 1368 2 
Judge or hfagistrate cannot hear— from order passed by himself, 
sec. 356 J ' 

—from order releasing first offender on probation of good condnet, 
>439. 
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Aff'tlUnl IS cot bound to appear in appeal, 1130 , 
nghi of— to be heard, 1*33, 

app»a! cannot be dismissed for non appearance of—, 1 130, 1 138 , 
notice to— on alteration of finding, 1146 , 

Ttltast of — on bail, 1154 

Af'f-eUate Courts poner of— to direct security for keeping the peace, 227 j 
power of— to convict for oRence not charged m the first Court, 767 , 
power of— to convert a conviction of major offence into 3 conviction of 
tumor offence, 773 , 

power of— m disposing of appeal, 1138 , 

—cannot pass greater sentence than the oiigmal court, 1138 , 

power of— in appeal frora acquittal, It4i . 

power of— m appeal front conviction, 1142 , 

power of— to order lettial, 1143 , 

power of-to order commitment, 1144 , 

power of— to alter the finding, 114$ , 

—cannot enhance sentence 1148, 
power of— to interfere with verdict of jury, 1153 , 
contents of judgment of—, ii$i, 1153 t 
—may take further evidence, 1156 , 

High Court in revision wilt exercise powers of an— , 1208 , 
power of— to direct prosecution (under sec 476} where subordinate 
Court has omitted (o do so, 1356 , 
power of— to make order as to disposal of property, 1331 , 
power of— to pass order as to notification of residence by old offender 
I 44 Z , 

power of— to stay or amend or cancel the order of disposal of 
property, 1352 , 

power of-to pass order of restoration of property to person dispos 
sessed, 1361, 1363 • 

duly of— to record reasons m summary disposal of appeal, 1133, 
power of— to pass order of release of first offender on probation of 
good conduct, 1435 

Apprehended danger^ temporary orders in case of—, (sec 144) 
lender 0/ ptrdon to an— 951 
examination of— as a witness, gs 4 • 
conviction based on evidence of—, 956 , 
detention of— till the termination of the trial, 958 , 
commitment and trial of— whose pardon is forfeited, 962 , 
prosecution of-(or perjury, 964 , 
procedure in trial of— ,9^5 
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Arbtirafors, a case under Chapter x cannot be referred to—, 353 , 
reference to— of questions as to possession (sec 145), 416 
Arrest, persons bound to aid police officers and Magistrates makiog 
arrests, 95 , 

— how made, sec 46 • 

use of violence to effect—, no ; 

effect of irregular or illegal—, 109, 122, 55;, 576, 1408 ; 

when police may — without ‘varraot, sec 54 , 

punishment for illegal— without warrant, 115 ; " 

arrest without warrant under special acts, reo , 

—of vagabonds, robbers, sec 55 ; 

procedure when pohet officer deputes subordinates to— iwlhool 
warrant, sec 56 ; 

— of person without warrant shall be reported to Magistrate, (sec 
person arrested without warrant shall be taken before Magistrate, 13^ i 
— by private person, 134 , 

—by Magistrate for offence committed in his presence, 140 1 
Magistrate may— any person for whose arrest he IS competent to inue 
warrant, (sec 65) j ♦ 

—of p«r<cn escaping from custody, (sec 66 ) , 

— outside Eirilish India, t6o , 

—of person for breach of bond for appearance before Court, t 86 , 
Magistrate taking part in— of accused should not try the case, r4:9 , 
—of accused in appeal from acquittal, sec 4:7 
Assessors, trial by jury of offence tnible with—, 874, 1403 , 
trial by — of a jury case, 874. *405 , 

trial before Court of Session to be ordinarily with—, sec. 26S , 

—how chosen, 890 , 

number of— , S90 , , 

trial wilhout— , Spo, 

procedure on absence of—, 892 ; 

precedure where— is an iwteresicd person, 892 , 

tight of Europeans or Indians to be tried by— who are their country* 
men, sec 284 , 

—may be examined by the Court if he his personal knowledge of any 

r.ct, sec 294, 

—to sit flt adjourned sitting, sec 295 ; 
delivery 0/ opinion by—, 94J , 
consultition between — , 943 ; 
question to— to iscertam iheir opinion, 943 j 
bstof— , 5 ‘c 313, 


tjjblication of list of—, sec 314 > 
summoning cf— sec 356, 
persons esernp’ed from serving as—, sec 320, 
penalty of— for non allcndancc, sec 335 j 
—for tn4l of Luropems, Indians and others, sec 284A 
^ssnUnt Sfsitcns JuJ^ehM no power to hear appeals, 610, 11 to, 

appeal from sentence of —shall he to the Sessions Judge, sec. 40S , 
sentence awardable by — , sec 31 
Atl'K^rntn! of property of person absconding, (sec 88) , 
simultaneous order cf proctamaiion and—, 169 , 
what property can be attached, 170; 
claims of third parties to property attached, 171 ; 
attached property shall be at disposal of Government, 174 , 
sale cf attached properly, 175 . 
setting aside of such <a1e, 176 , 

restoration of attached property, 174, 179, ^ 

appeal from order refusing restoration of attached propeity, tSo , 

— cf property (under sec t js), 4W , 

—under sec 146, conditions precedent to, 450 , 

Magistrate's duty to make inquiry and take evidence before 
ordering—, 4ji , 

when— can be made (under sec 146) 433i 4S4> 
what property can be attached, 4$S • 
powers of the Magistrate making the—, 4S6 , 
withdrawal of—, 460 , 

effect of subsequent decree of Civil Court on—, 458 , 
persons bound by order cf— , 4*9 > 

revision of order of—, 462 , , 

— not illegal for defect in wnt of—, sec 538 
AtUmpt, person charged with substantive offence may be com icied of— 
to commit that ofience, 771 

Bail to vagabonds and habitual robbers arrested oy Police, 124 , 

granting— to a person proceeded against under Ch VllI, 240, 283, 
release of accused on— after investigation by Police, sec 169 , 
power of Sessions Judge 10 whom a case is referred under sec 123 to 
grant — , 308 , 

release of appellant on—, 1154 , 

release of accused on— pending revision, 1174 , 

revision of order granting—, 1206, 

in what «.ase can — be granted, sec. 496 , 

refusal of—, 1308 , 
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when—njay be granted in bob laihble offsoce, 1310 ; 

caocelJation of—, 1313 ; 

revision of order granting bail, 1314 , 

Trheo Higb Coart vriU and wil) oot grant—, 1315 , 
power of Sessions Judge to griDl— , 1316 j 
amount of—, sec 49S 1 
power to increase Ibe amonat of—, sec. jot, 
iVixrA 0/ MaxrsfraitJf sec 15 t 

ieanog of a case by oae—aod decmoa by another, rorp ; 
effect of absence of some of the members of a—, 10:0 • 
poRcrs of a— ,46; 

— of Presidency I»1 sgistra'es, sec 19 , 
mles regarding— , sec 16 , 
classes of cases to be tned by a—. 4S , 
difference of opioion among the members of a—, 49 , 
powers of— to taVe proreediogs uoder Chapter XII, 563; 
trial held in cootraieniioa of the roles of the—, 46 . 
power of— to hoM sammary trial, sec 2^5 
£tganty, coiBplaiot of aggrieved parly oecessary to prosecuiioa for—, 630 , 
person apgneied by—, 655 

Bonn fJi eiatn of right s*t op by defendant in cuisasce cates, 339r 1 

w-cannot be decided byjarj; 339 339 ; 

—mast be deaded by Ci/il Coort aod not b> ^»aglstrate, 35S 
Bond for appearance before a Court, (sec 91 J , 
error in form of— in seeunty proceedings, -75 • 
amonnt of- in «ectirily proceedings should be set ont is Ihe prelioicary 
order, cSo ; 

, amount of— shonld not be excessne. 293 , 

secuniy— 0/ mioors, » 

cancellation of security—, 313 . 
who can cased the— on transfer of prereed Bg«, 314 , 
deposit of money instead cf esecuimg— , 1335, 
whit atnomU to forfeitore of—, 1333 , 

acquittal of accused befare juJ^in»at on taking— for appearasce at the 
time of Judgment, 1313 , 

ttl^as* of accused on esecutioo of— for appearnare, sec 5C0 ; 

_cfa oor* oiJf be exeeaied br safeties, 293, 1436 ; sec 5l4fl; 

—by first effeeders released oa probrtion, 14361 

breach ef such-, see 563; 

from coep’amaots and wiioestes far appearance la the Sessoss 
Court, (sec. 217)- 
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UrtAck ef tend, ancji on— for appearance before a Court, 186, 

—for keeping ihc peace , 

—for gooj behanour, 298, 
procedure on—, 299 , 
liability of surely on—, 300 
Brtatk cfft^ict, offence in\olviag — , J21 , 
offences intolving no—, 22»A , 
tikelibood of—, 331, 334 , 
wrongful acts I kcly to occasion—, 232, 
dispute relating to immoveable property likely (0 cause—, 394 ; 
dispute likely to cause— relating to use of land or water, 465 
Stilish India, meaning of and extent of the Code to—, 4 , 

—whether includes Native States, 4 j 

transfer of territory from— to Native States, 4, 5 S 2 , 

arrest without warrant for offence comcnitted out of~,ti8 , 

pursuit of offender in a place outside—, 132 , 

execution of warrant outside—, t6o , 

trial outside— of offence committed within—, 550, 

Code dees net apply to offence committed outside— by non British 
subject, 558, 561, S66, 567^ 577 , 
abetment in— of offence committed outside—, 559 , 
trial of llritish Indian Subjects for offences committed out of—, $75 
Sksldifijf likely to fall, order in respect of—, 3''8 

Cal/U Trespass Act, complaint under— is a complaint of an offence, 

584 80s 

Cirhfieate of Magistrate as to the examination of the accused, 1041 , 

—of Public Prosecutor as to breach of condition of pardon by the 
approver, 960 , 

—of Political Agent, $81 

Charge, Magistrate's power to add or alter— in respect of offence for which 
no complaint has been made, 6;c^ 654 , 

—IS to be framed in prelim nary inquiry affer proper evidence, 711; 
Magistrate may cancel such—, 715 , 

— to be forwarded to Court of Session ifter commitment, (sec 318) , 

particulars should be staled in the—, 723 , 

paiticulars as to time, place, etc. to be set out in the—, 73; ; 

previous conviction when lobe set out in tti®“» 7^4 . 

law and section of the law >0 be slated id the—, 733 ( 

particulars in— of criminal misappropriation and breach of trust, 726, 

727 . 

manner of comrnitlmg the offence should be mentioned in , 739 
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error or omission to state particulars in the—, 7^0, 741, 140S ; 
procedure m commitment without—, or with imperfect—, 731 ; 
Sessions Judge’s power to add to or alter— framed by Magistrate, 73: 5 
his power to expunge a—, 732 ; 

—when can be added to or altered by Court, 73^^ 735 . 

amendment cannot cure illegality in—, 734 ; 

new— should be read and explained to accused, 736; 

new — when necessitates a new trial, 738; 

procedure where altered— requfres sanction, 739 . 

witnesses must be recalled when ~‘is altered during trial, 740 ; 

effect of material error m — , 740 ; 

omission to frame— when necessiutes a retrial, (sec. 232) ; 

—for one offence and conviclioo for another ijffeace, 743, 766 ; 
material error m— necessitates a new trial, 74t j 
alternative— for contradictory statements, 741, 7635 
separate— for distinct offences, 743, 747 . 

three offences of same hind coiomitted in one year may be included m 

tine-, 7S3i 7S4 5 

alternaiive— in case of doubt as to which offence has been committed, 
762 ; 

withdrawal of remaining— on conviction of one of several charges, 

7851 

High Court’s power to direct withdrawal of- , 783 . 
misjoinder of charges cannot be cured by acquittal on one of the 
charges, 784 ; 

no— m summons cases, 78S ; 

— must be framed in joint trial of summons anj warrant cases, 7S8; 

— to be framed in warrant cases, 819; 

—must be read over and explained to accused, 831 • 
frame of— in summary trial, 865; 

— shall be explained to accused in a Sessions trial, 878 ; 
omission to prepare—, 1404; 
entry on uosustam'ible— by Higb Court, S84 ; 
judgment of Court uf Session must contain heads of— to jury, 1050. 
CMemteal Examiner, report of— may be a»ed as evidence, 13:9. 

CAie/ PresiJenc)' JiaxiifetiU, (sec. 2i)i 

Additional- IS subordinate to the—, sec. 3t (3}{ 
power of— to proceed under Ch Vttl agaiiuj pcnoa ouii'de focal 
jurisdiriion, 737; 
power of— 10 transfer cases, 1389 
Cktldren, xigt t of— to maintenance, 12761 
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rtght of illesuimatc—io maiDlenancf, 1276. 

— *ho are unable tJ miintaia thentielro are entitled to maintenance, 
>:77. 

right of— to maintenance whether can be waived by agreement, 1276 
Ctztl Ccurl, complaint by — m respect of olTences committed in relation 
to Its picceedirg, 1338 , 

Criminal Dench of High Court cannot revise order of— (under sec 476), 
1254 , 

power of— to pass order of cummitmcDt in respect of offence commit 
ted before it, 1259 , 

Registrar or Sub Registrar when shall be deemed a—, 1266 
Ctxil suit, no— will lie to set aside order in nuisance cases, 334 , 
order under sec 144 is not a bat to a — , 385 , 

effect of an order under secs 145 and 147 on a subsequent—, 442, 474 , 
order of maintenance under this Code does not bar— for maintenance, 
1289. 

order of compensation under see 250 does not bar> for damages, 817 , 
stay of criQinal proceedings pending a—, 989 
Ctvsl Surf ton, lunatic must be examined by—, 1228 , 
deposition of— may be given in evidence, (325 
Clttttrt of third parties to property attached (sec 85), in , 
period within which the claim 1$ to be preferred, 172 , 

00 revision of order passed on a cUim, 173 . 

—of third parties to property attached for levy of fine, 1071 , 

— of European and Indian British subieci to be tried as such, 1396, 
evidence as to such—, 1397 , 
waiver of such— , 1398 
Cognieable offenct, meaning of, 12 , 

person concerned in or reasonably suspected of being concerned in — 
may be arrested without warrant, 1 16 , 
private person may arrest any person committing a— in bis presence, 
«34 . 

prevention by Police of—, (sec 149) . 
informat on of des socotamii—, [sec /jro), 
arrest to prevent—, (sec 151) , 
information in cases of—, (sec 154) , 
investigation into—, 487 • 
procedure where— is suspected, (see 157) , 
report of invest gallon into a— suspected, 489 , 

Magistrate’s power to bold investigation into a—, 490. 

Cognisance of offence, meaning of. 585, 
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Magistrate cannot proceed wiibout taking—, 5S5 , 

—upon complaint, 586, 

—upon Police report, 5S7, 

—upon information, 588, sSg, 

—upon knowledge, 590, 

— upon suspicion 591 , 

complaint in respect of one offence and— in respect of another, 592 , 
complaint against some persons and— against others, 592 , 

—by Court of Session, (sec 193) « 

—by High Court, (sec 194), 

—against any person attending Court, sec 351 
CommttnoHx issue of'^for (he examination of witness, 1319 , 

—in the case of witness being within Presidency Towns, sec 504, 
power of Magistrates to apply for issue of—, sec 506, 
adjournment of trial until return of—, sec $08 , 
admissibility of evidence taken on—, 1324 
Commitment to Sessions of offehces triable by Magistrates, 61 , 

—to Deputy Commissioner specially empowered to try Sessions eases, 67, 
—to wrong Sessions, 549; 

Sessions Court can take cognVance only upon—, 6o3 , 
irregular—, 608 , 

power of appellate Court to order—, 1 144 

order of— in revision rigs. 

in what cases can such order be passed, 1189 , 

who can order— in revision, 1188 , 

notice to accused before— in revision, 1193 » 

when— should be order instead of further inquiry, 1 19: , 

interference by High Court with order of— in revision i >94 , 

High Courts power to order— in revision, icoS, 
inquiry prel minary to—, (Ch XVIII) , 

—of cases triable by Magistrate, 694 710 , 

—by Mag sirate having no local jurisdiction over the offence, 5-19 
693 1402. 

evidence to be taken before—, 697, 

examination of accused before—, 700 , 

sufilcient grounds of—, 701, 709 , 

when Magistrate should commit to the Sessions, 7021 

when Magistrate should not commit, 7031 

recording letsons for—, 704 j 

order of— 1 7''l I 

reasons for— 7>4 

—of some accused and trial ol others, 714 I 
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joint—, 714 , 

“Can be qnashed onl> by High Court, 717; 
groond* ofquuhinK— , 7«S; 

*hat are not proper grounds for quashing—, 719 ; 
notification of— , (tec 5i8), 

procedure on— without charge or with imperfect charge, 731 
teodenng pardon after— ,95i>t 
“•here accused is an old ofTender, 1005; 

“Of person who has broken condition of pardon, 962 5 
“When trying Magistrate finds that the case ought (0 be commit* 
led, 1003; 

—by C1T1I or Revenue Court in respect of offence committed before it, 
*259; 

■when irregular — maybe vabAated, s^oa 
Cctnmutatton of sentence of death by High Court, > 060 } 

— of sentence by Government, see. 402 

Cewpemati^n, power of Couit to pay-out of fine imposed, 1418 j 
amount of such—, 1418 ; 

—who IS entitled to—, 1419 ; 
refund of-, >4i9i 

—to bona fide purchaser of stolen property, 1420; 

payment of— to be taken into account in subsequent suit, see 546 ; 

—to person unjustly arrested, sec 553 : 

— in false and frivolous or vexatious complaint, 810 j ’ 

who can order — , 808 ; ' 

who may be ordered to pay—, 8l2 ; 

— may be awarded only in cases instituted upon complaint, etc., S05; 
no — where no complaint of an ‘offence,* 806 ; 

may be awarded when the offence is triable by a Magistrate, 705, 807 ; 

—can be awarded only where there is discharge or acquittal, 809 ; 

simultaneous order of compensation and direction for prosecution, 817 * 

to whom — IS to be awarded, 813; 

amount and nature of—, Si 5; 

imprisonment in default of payment of — , 816 ; 

appeal against order of—, 818 , 

revision of order of—, 819 ; 

award of—, does not bar civil or crimmal proceedings against the 

complainant, 817 ; 

—to accused on his acquittal in a summons case, 794 ; 

— may be awarded on withdrawal of complaint and acqmtti) of 
accused, 809; 
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irregularity in recording— or statement, 1037, 103?, 1042, T403 5 
—may be recorded by Magistrate having nojunsdiction, 520 ; 

Judge’s duty to explain to ^ury the value of refracted—, gis 
Contempt, High Court’s power t© punish for—, 31, 1261 , 

Courts* power to summarily deal with certain cases of—, t26t , 
appeal from order passed m such cases, 1363 • 
what amounts to— of Court, 1263 ; 
record m summary trial of— , 1264 
Contradictory statements, prosecution for—, 6j7 ; 

alternative charges m case of—, 741, 763 
Consequence, trial of offence m the place where the — of the offence ensues 
554, 556. 
meaning of—, 557 

Conspiracy, trial of the offence of—, 560 , 

sanction of (Jovt necessary for prosecution for criminal— , 640 
Contract, dispute relating to rights arising out of—, 466 , 
prosecution for breach of— of service, sec 19S 
Conviction on admission of accused m a summons case, 7S9 t 
—for offence not disclosed by complaint, 795 { 
charge for one offence and for— another, 743, 766 ; 
charge for a major offence and— for a minor one, 76S ; 

—in a warrant case, 850 

— on plea of accused in a warrant case, 833 : 

— on plea in a sessions trial, S81 . 

charge for one offence and— on plei of another, 832 | 

" —cannot be postponed after plea, 882 j 
reasons for— must be briefly sUted in the judgment in summary trial, 
8695 

power of Appellate Court to alter the—, 1145 » 

Appellate Court cannot alter the— Into a— m the alternative, 1 146 j 
power of High Court to alter a—, laoS 
Copies, accused is entitled to— of proceeding^ 1423 
Corpses, power of Magistrate to disinter, ^45. 

Costs of proceedings under Ch XII, 478 , 
amount of—, 47S ; 

—incurred before the High Court in revision cannot be awarded, 478 ] 
who can award—, 478 • 
time of awarding— , 478 ; 
time of asserting— , jrSA ; 

—of adjournment of Inal, 990 ; 

against whom such— may be awanled, ; 
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—of transfer of a case, by whom to be paid, sec. 526 (5) 
Ccunter caset, joint trial of two—, 749 
Ccurtt meaning of, 622 ; 


“ . ' • - Judge or public 

servant, 648 ; 

—must be open, 1025 ; 

— of competent jurisdiction, >090. 1096, 1406; 
complaint by Civil, Crimmal or Revenue—, 1238 
Court fees, award of— to complainant, 1421. 

Court of Session, sec. g ; 

power of— to try ease triable by Magistrate, 61 , 

apjaeal to— may he heard by Additional Sessions Judge, tiio ; 

appeal from sentence of—, sec. 4>o ; 

— cannot take cognizance except upon commitment, 608 ; 
trial before— to be by juty or with assessors, sec. 268 ; 

Local Ciovemment may order trial before— to be by jury, sec. 269 ; 
offences which ought to be tried by—, 694, 695, 1004 j 
—shall send copy ef finding .and sentence to District Magistrate, 
sec. 373 ! 

trial of lunatic in—, >329 
Court vntntss, power to summon—, 140 • 
who may be examined as—, 1413 , 


•— •1I3- 

• vni are—, 24t 5 
',3*3; 

• *.389; 


-on possession proceedings. 


44d 5 , 

meaning of—, iiyt. 

Cttminal force, order of restoration 
been dispossessed by—, 1359 
what amounts to—, 13565 
show of—, 1357' 


of property of which a person has 


563; 


adjournment of tri.al for—, 837 ; 

afiet the accused has ertteted opott bis defence, 84b; 

—in a sessions trial, 894, 905 ; 

of witness not eNamined>m*chief, 894; 


837; 


Crut ■" » 

1284 

Currency note, order of disposal in respect of stolen—, 1345 
Daeoits, trial of offence of belonging to a gang of—, 562 
peajand dumb, procedure where accused IS—, 970, 971, 
CR. S 8 


her husband, 
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Deatky occurrence of suspicious— must be reported to Policejor Magis- 
trate, 105 ; 

duty of police to make report in cases of unnatural—, 543 ; 
inquiry by Magistrate as to causes of unnatural—, sec. 176 • 
effect of— of complainant m a summons case, Soo. 

Decree of Civil Courts order under sec 144 must not be contrary to— , 

374; 

effect of— OR proceedings under Chap XII, 438, 451 j 
when— IS binding on Magistrate in sucb proceedings, 439 ; 
effect of— on third party, 459; 

attachment under sec. Uff shall be in force till—, 45S , 
eff'ect of previous— on order for maintenance, 1290 ; 
effect of subsequent— on order for maintenance 1290 
Defamation. compUint for— to be made by person aggrieved, 6;o ; 

. V.. . 


,*■■■■ ■ • • “ .tratc, 52 ; 

sanction under section 196 cannot be delegated, 64^. 

Demeanour of witnesses, remarks respecting the— should be recorded in 
evidence, 103; 

De novo trial when Magistrate trying the case is succeeded by another, 

1014 : V 

right of accused to claim a—, 101$. 

Defotition, mode of recording—, sec 359; 

—must be read over to witness, 1029 ; 

—may be corrected by the witness, 1030 ; 

—of witness mutt be lOterpreted to accused, sec. 361 ; 

-«f medical witness to be used as evidence, 1325 t 
such— must be recorded in presence of accused, 1326 , 

—before commitiinc Magistrate mty be used as evidence in the 
sessions trial, 896, 89S: 
retracted—, 89I 

Detperate and dangerous character, order for security agiinst person 
of—, 263 

Destruction of libellous and obscene matter, ^ec 521 : 

order as to— of counterfeit com, 1345 
Detention of person arrested, 114, 138 ; 
period of such— by police, 139; 
further— by Court, 1 59; 

— m custody of persons proceeded against under Chap VIII, 239; 
Magistrate’s power of— of accused pending investigation, 529 ; 
period of such—, 530 ; 
grounds of such — , 531 ; 

—of complainants and witnesses refusing to execute bond fnr ap* 


■ ■ • g trial, (sec. 22o) t 

order of— of property (under section 517) is Improper, 1348 ; 

—fit witnesses by commitciog Magistnt* for refusal to attend the 
Court of Session, sec 2t7{ 

—of accused in custody by rommittmg Magistrate pending scssioos 
trial, sec. 220 ; 

—of accused when case is adjourned, 991 j 
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period of snch— , 991 ; 
imKwfut of a female, 14^5 

Di tty of proccedinps in investigation, 537 • 
use of such—, 538 , 

accused is not entitled to copy of—, 539 ; 
contents of the—, 540 

Discharge of person arrested by Police, (sec. 63) s 

—of person proceeded against under Chapter VIII, 395 • 

— of sureties, 315 ; sec 503; 

fresh security after— of sureties, sec «j6A , 

fresh complaint after— of accused, 593 , 

— on nolle prosequi, 949 ; 

— of accused does not bar a tetnal, 1097 j 

order of— passed in summons case amounls to acquittal, 794 • 

further inquiry into a case of— of accused, 827, 1179 ! 

order of commitment in revision in case of improper— of accused, 


compensation m case of— of accused, 809 j 




order of— of accused after frame of charge in a warrant case amounts 
to acquittal, 849 } . „ 

—of accused for absence of complainant in warrant case, 853 ; 
further inquiry after such—. 854; 

—of jury for misconduct, 889 , 

—of jury, sec. 305 , 


Dtsmisial of eomplaini, when can be made, 675 ; 
who can dismiss complaint, 675 ; 


submission or apology, 


revision of order of—, £84 , 
fresh complaint after—, 68f ; 

—for failure 10 pay process fees, 6SS ; 
further inquiry after—, 6S2, JI78 ; 

— IS not an order of acquittal, ioQ7 
Disposal of properl), order lor — pending tnal, (sec. 5:6A) ; 

Older for— regarding nhich offence w committed, 1342 1 

in respect of what property can order of— be made, r343 ; 

nature of order of—, 1345 ; 

order of— when can be made, 1344 ; 

order of— when rights of third parties are concerned, 1346 j 

improper order of—, 134S ; 

High Court’s power to make order as to— in revision, 1213, ijto • 
power of Appellate Court to mike order as to—, 1351 , ' 
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duty uf Court to test the—, 275, 

Examlnihon of a'cusfd, before coramiimea*, 700 , ^ 

object and mode of—, 974 , 

—IS imperative* 975 ; wheo— may be dispensed wth, 976 ; 

time for—, 977; who can examine, 97S ; 

improper questions in—, 979; 

refusal to answer questions danog— , 9S1; 

record of—, ioj6j — mast be recorded 10 questions and answers, 1037 : 

langoage of the record of — , ioj8; 

record of— most b* shown to accused, 10J9 ; 

record of— mast be signed by accased, 1040. 

—before committing Magistrate to be used as esideoce in Sessions 
trial, 89) , 

—in Sessions trial, 90t : — m summary trial, 867 
nxaminaiton of (ompiatnnnt, whether necessary when case is transferred, 
Co4, Cos I 

—On taking cognirancc, 659 . mode of—, 639 ; omission of— , 660; 

—not necessary where complaint is made by Coort or public sen-ant, 
661 ; 

—before directing local investigation, 669; 

—before dismissal of complaint. 676 ; 

—In a summons case, 791 

'■ • • ,274 1 


I . S %«4St, . 

— for Ihf fifn**.* I — 


— I w» ptiuiikieu uuring inspection by jury ofthcphce nf occurrence, 

•ec.Jtpj S ^ ^ 



■ t 4 l 7 . 

piid by accused 10 


- 1* • - ••••1 •• ; K accused has entered 

upon his defeiire, 84S ; 

comrnittlng \Iagistraie’s order to deposit— of witnesses to be summon 
td at the Sessions Court, 720 

/• rfiftt witneiies should fw extmined in Court and not by eomm/'J/on, 
IJI9 

fatlu’t cf iuihct, meaning of, 1401, 1407 

False eAaej^t, compta nt by Court is necessary to prosecu'c fjr— made 
before Couit, OlS ; 
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Finding, alteration of -by Appellate Coun, 114$ , 
alteration of-»hen improper, 1*46, 

po'ier cf Appellate Court to for a — of the Lower Court, 1157, 

— m a summons case tsnoi limited by the complaint or summons, 
sec '46 , 

Court of Session shall send copy of— and sentence to District Alagis 
trate, sec. 3?3 
ring, sentence of, 75 , 

transportation in default of—, 70 , imprisonment in default of—, 77 , 
warrant for levy of—, sec 386 , 
sentence of—, 1067, 

who can leiy— , 1^7 , procedure for levy of—, 1068 , 
levy of— after full term of imprisoament tn defaolt of—, T070, 
power of Court to pay expense# or compensation out of—, sec 545 , 
moneys ordered to be paid under this Code are recoverable as — , 1422 


First t'fftndtrs may be released on probation ol good conduct, sec 562 , 
conditions as to abode of such offenders, sec. 564 
Fisktnts, orders under secs MS *47 as regards— , 406, 466 
/ ortign ttmtory, pursuit by police of offenders in—, 132 , 

Code does not apply to offences committed in— by foreign subject, 558, 
S6.,567,S» ^ 

99A, 


ommittcd. 

I34S 

Furthtr inguiry no— aficr discharge of person proceeded against under 
Chapter VIII, '•95 , 

no— after dropping of proceedings id nuisance cases, 332 , 
no— m a case under Ch Xfl, 44$ . 

—after dismissal of complaint 68: 1178. 

—after discharge of accused, 827, 854. *179 , 

no— <n case of dismissal of application for ma ntenance, 1*91 , 
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A t mr 


— V"'’— , iiSj; 


9A 
29S , 

/ obtain >vnt 


p. * • . 

/figA Court, definition of, 18 ; sec 266 ; 

Single Judge sitting on the original side is not a — , iS , 

power of — to punish for contempt, 31, 1:61 ; 

place of trial in doubtful cases shall be decided by—, 570 , 

— may pass any sentence, sec 31 ; 
cognizance of offences by—, sec Jpj ; 

— has no power to transfer case from Court outside jurisdiction, 571 > 
commitment can be quashed only by the—, 717 ; 
reference to— (under sec. 307), 936 , 
when— will accept tbe reference, 938; 

power of— on such reference, 939 , ,, 

record of evidence 10—, sec. 36$ ; 

• • 374 . 


t::i 1 


procedure where Judges of— in appeal are divided in opinion, ri6t , 
ditto in revisfon, 1317 ; , 

powers of— lo revision, 13oS. 

order of— In revision to be certified to Loner Court, 1336 , 
power of— to make complaint (under sec, 476J, 1340 ; 
power of— to make rules, sec 554 ; 
sitting of— Session, sec. 334. 335 ; 

—will interfere in revision as a Court of last resort, ti&S, 117O ; 
power of— to expunge remarks from lower Court's judgment, it47( 
irSO, 1314 ; 

trial before— to be by jury, sec 267 , 

power of— to transfer case, fate 336); 

inherent powers of—, sec 561A ; 

power of— to allow composition to revision, 998 , 

power of— to grant bail, r3i5j 

power of— in revision to pass order (under sec 563}, 1435 t 
power of-in revision to pass order (under sec. 56$), 1443. 

//</n S/A/, Inal of ofTenct commitied on—, 4, $69. 580. 

Immffv/atU fref/rty, diipute relating to—, 334. 377 ; 

— can be attached for realisation of fine, 10^ ; 

order ai to restoration of— of which a person has been diipostenca 
sec. SIS 
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tmpniontrent awardable bv Magistrate, (sec 32) ; 

—in default of fine, 77 , 

ofder for security against person already suffering—, 296 ; 

—10 default of security, 3^; period of such—, 306 , kind of such— , 310 , 
— IB default of security on person already undergoing substantive 
imprisonment, 306 , 

subsequent imprisonment on person ordered to— in default of security, 
306, 10S3 , 

—awardable by Sessions Judge on reference (under sec. 123), 308 , 

-IB default of payment ot compensation (sec 250], S16 , 

execution of sentence of—, sec. 3S3 ; 

calculation of period of—, 1064 . 

sentence of— when to commence, 1064 ; 

suspension of execution of—, sec. 388 5 

-for refusal to answer question or produce document, sec 485 , 

— IB default of payment of maintenance, 1281 ; 
power of Local Government to appoint place of—, 1414 , 
dividing— in different jails, 1414 : 
limit of— in summary trial, S62 

Inttdental or consequential order, power of Appellate Court to pass—, 
115a 

Indian Srituh tuiftefi jury for trial of—, sec 275 s 
assessor for trial of—, sec 384 \ i 

waiver of claim of— to be tried by |ury of his owo nationality, 885 ; 
joint trial of— and European British subject, sec 285'A : 
claim of— to be tried as sucb, 1396. 

fndueement, Police officer not to offer any -or threat or promise during 
Police inquiry, $07 , 

Court sot to offer— or threat or promise to accused, 985 
Inftrtor Criminal Court, meaning of, 1171. 

Infcrmahon to Magistrate or Police of certain offences, 98, 99 , 
meaniog of—, 102 ; 
punishment lor giving false—, 160 , 

on what— can seurity to keep the peace under sec to? be directed, 
230 5 

-necessary to proceed upon (nodcr sec 1 10), 257 { 

substance of— to be set out in the oreliminary order of security, 280 


. 5^9 5 


Inquiry, meaning of, \ 
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■ ' • 176; 

— hose (uris^iciion the 

preliminary— by police m certain offences against Ihe State and 
criminal conspiracy, (sec. 196 B); , 

— by Government IS not necessary before sanctioning prosecution of 
judges and Public servants, 646 ; 

preliminary— in directing prosecution (sec> 476), X245 ; 

procedure in such — , 1246 ; 

preliminary — (under sec 202), 666 j 

who can conduct the—, 666 ; evidence m the—, 672 ; 

submission of report after—, 673 ; 

preliminary — before commitment, (Ch Will) « 

object of preliminary—, 692 ; 

— into the ownership of properly seized by the police, 1363. 

Jnspectton of documents or things produced tn Court by virtue of search 
' warrant, 199 ; 

—by Police of weights and measures (sec >53)1 

power of High Court to make rules for— of record of Subordinate 
Courts, sec 554 : 

—of documents, 824, 847 

Interpreter to be bound to inierpret truthfully, t 4>5 


— into cogii zauie ciieiites suspecteu, sec tS 7 » 
—of such offence outside jurisdiction, 488 ; 


examination of witnesses in sucb— , sec 261 • 
procedure where— cannot be completed id 54 heurs, sec 167 j 
report of— by subnrdmaie police officers, 532 { ' 

report of police ( fficer af er completion ol—, 54 t i 
preliminary— by Police may be ordered before prosecution for sedition, 
conspiracy, etc.'sec. 296 B 

Irregularity which does not vitiate proceedings, sec. 539 ; 

—which vitiates proceedings, sec 530; 
proceedings in wrong place, sec. 331 ; 
when irregular commitments may be validated, 1403 , 

— in recording confession or statement, 1042, I4t7j : 

direct disobedience of the law is not a mere — » t 4 o 6 i 

irregular trial does not bar sjbsequent trial for the same offence, looa. 

Joint trial of several persons associated together (sec 1 1 7 )» 290 ; 

—of several distinct offences is illegal, 748 ; 


, . . - ' persons accused 0! 

abetment, 776 ; 

— of persons accused of r ffences of the same kind, 777 5 
—of persons accused of distinct offences corfimitted in the same trans- 
action, 778 ; 

—of European and Indian, sec. 385 A ; 
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—of summons case and wairani case, 786, 78s , 



passing order of conviction or acquittal before delivery of—, 104$ , 
eBect of loss of—, 1043 X 

—written by clerk, at the dictation of Magistrate, 1046 , 
language of— m summary trial, sec 26$ { 
contents«f— , 1047 • remarks and comments in—, 1047 1 
most be signed, 1048 , 

-m capital cases, 1049 1 — >a trial by jury, I03O , 
contents of— of Appellate Court, 1051, 1153; 


" ■ u against 

surety, 1339 

Judiaal firo<eeding, wbat is and what is not. 2i, 22, 1244 , 
proceeding under section 144 »* a—. 3S6 , 

—inquiry by Government before granting sanction under sec 197 
is not a—, 646 

■ “ * •• sndcr Chap VIII against persons 

issue of warrants under sec 114 to persons outside—, 384 t 
subject matter of dispute under sec r45 must be wnhm— of 
Magistrate, 396 . ... 

statement or confession may be recorded by .'lagisirate having no— 
m the case, 520 , 

issue of warrant or summons for offences committed rntside 

(sec 186) • , j 


— , 1400 
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procedure on fatlure by'— to return verdict, 361 ; 
trial before Court of Session by — or assessor®, sec 268 5 
trial before High Court to be by — , sec 267 ; 
difference betiveen trial by— and trial with assessors, 872 j 


number ol— , sec 274 j cboosing ol— by lot, 88b ; 
trial before special — , sec. 276; * 

objection to—, sec. 277, 278 ; 
when— may he examined, sec 294 5 
—to attend at adjourned sitting, sec 295 ; 

list of— and summoning of—, secs, 313 —332 ; summons to—, sec. 326 ; 
penalty of— for non-attendaoce, set 332 { 

’ ' ' ' » ” . ' j sec. 28r ; 

• • ec. 283 ; 

charge to—, 913 j 

misdirection to—, 915 j non-direction to—, 917 5 

retirement of to consider verdict, 925 ; 

delivery of verdict by—, 926 ; procedure when —differ, 927 ; 

Judge may question— , 930 : 

reflection on— should not be made m a reference (under sec. (307) 
936 J 


153 


trial by — where European British subject is complainant or accused in 
a warrant case, 1127 

Juiitces of the Peace, sec 22 j suspension and removal of—, sec, 27 
Juvenile offenders. Magistrates empowered to try—, sec. 29B 5 
cofinement of— in reformatories, 1084 ; 
release of— after admonition, sec. 563 : 


final order in respect of— not coveted by preliminary order, 43I s 
dispute regarding right to use of— , 466 ; 
evidence of user of—, 473 

Language of warrant, 149; — of court, sec. 558 ; 

— of record cf statement or confession, 516 ; 

— of record m summary trial, sec. 265 ; 

— of record of evidence, sec 357 ; 

— of record of examination of the accused, 1038 ; 

’ . . • , not a basis of security 


—for application for revision, 1222 ; 

—for tahing action (under sec. 476^ 1252 ; 



no— -for application for mamtcQ'ince, IJ91 , 

period of— for passing m order of disposal of property by the AppeHate 
Coart, 1355 

/.oro/ sanction of— is necessary for prosecution for acts done 
under Ch IX, 319 , 

sanction of— for prosecution for offences against the State, 637 , 
and for criminal conspiracies, 640 , 

sanction of— for prosecution of Judges and public servants, 646; 
inquiry by— is not necessary before sanaioning prosecution, 646 , 
power of— to tender pardon to approver, 95 1 

suspension, remission and commutation of sentences by—, secs 
40t, 403 

Ixeal **t <rf,l t ^ 

wl • ■ ' 


. . 

recording reasons for directing— 663 
Local inquiry jn proceeding under Chap XI f, AJb , 
who can make the — , 476 , 
report of the Magistrate making— 477 . 
decision based on such report is illegal, 477 
Local tniptcUon in a ca^e under sec 147 of the Code, 473 , 
—by jurors or assessors, sec 293. 

—by Magistrates and Judges, 1410 , 


procedure where accused was a— at the time of committing offence, 
sec ifiq , 

acquittal on ground of lunacy, 1333 . 

procedure where— becomes capable of making his defence, see 473 , 

- , < 1 . J r-v— *•*, sec 474 . 
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when order for— cannot be enforced, 12S2 
cancellation of order for—, 1286 , 

order under this Code does not bar civil suit for — , 12S9 , 
effect of Civil Court decree on order of—, jsgo j 
alteration m amount of—, 1296 , 

fresh application for— after dismissal of prior application for definlt, 
129 t , 

who can enforce the order of—, 1297 , 

powers and duties of the Magistrate enforcing the order of—, 1297 
Afariels, orders regarding — (sec 144), 373 , 
order under sec. 14^ as regards — , 

Medical of/icer^ deposition of— may be used as evidence, 1325 . 
value of evidence of—, 1327 , 

when— should be summoned to give evidence at the trnl, lyS 
Memorandum of confession being made voluntarily, 519 , 
refusal to make the—, $19 , 

— when evidence is not taken down by the Magistnte or Judge himself 
1025 

Minor, bond of— to be executed by his sureties, 293 1436, sec. 514^ . 

complaint by guardian if complainant be a—, 653, 655 
Minor offence, 768 , 

charge for one offence and conviction for—, 76S , 
procedure where-^re^uires formal complaint. . 


trying a municipal case, 1431. 

Mukhtar, right of— to practise m Criminal Courts, 27 , 
tight of accused to be defended by-, 968 
Native State does not form part of Cntish India, 4 , 
transfer of territory from British India to—, 4 552 , 
record of confession in a—, 309 , 

trial for offence committed by non British subject lu— ,558, 561, 5?7 * 
trial of British Indian Subjects for offences committed in a—, 575 
Nolle frasequi power of Advocate General to enter—, 949 
Non cogmsahle offence dtfinti, %tc 4 (n) 1 

arrest of person committing — if be refuses to give name and address, 

I3f . 

procedure on informslion given to police in cases of—, sec 155 • 

■ • • , 486 


supplementary order under sec 245 without—, 430 
— to parties before awarding costs (under Ch Xll) 478, 
service of— to parties {under sec 147X470, 

—to complainant before be is ordered to pay compensation to acciised, 
Sir , 

— to accused on a reference (under ^ec 307), 936 , 

—of date of hearing of appeal to be given to appellant, 1 137 , 

— of appeal to whom to be given, 1137 . 

— to accused in revision, 1218 , 

— roust be given to parties before Judge makes a local inspect on, 
1410 , 

—to appellant on alteration of finding, 1246 , 
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— to ■accused bftfote directing further inquiry, 1184 , 
—■to accused before comiritment in revision, 1193 , 


1300 . 

no— IS necessary to Judge Or Public servant before prosecuting him 

640 , 

—whether necessary when Appellate Court annuls or modifies an 
ord“r as to disposal of property, 1352 
Nuisance, r^hat amounts to, 3'*6. 

nature of the conditional order in —cases, 331 , 


33 ^. 

order when to be made absolute, sec 136 . 
procedure when the defendant appears to show cause, 346 , 
ev dence to he taken m nuisance cases, 344 . 
procedure on order being made absolute, (sec, 140) , 
disobedience to order, (sec 140) 

>i^|tstrate may prohibit repetition or continunnce of—, sec 143 , 
temporary orders m urgent cases of—, (sec >44) . 

Magistrate enpowered to pass such order, 363 , 

' • ’ • 68 . 




• - m the discharge of his 

proceeding against person causing— to a public place, 3-'4 355 , 
order under sec I47 for removal of— to a right of way, 4*’4 
OJfences, what arc and what are not—, 24 25 578, 806 


separate charges should be made lor distinct — , 747 , 
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inability to decidc—of parties, 452 ; a e 

order of attachment under sec 146 does flot affect— of the 
owner, 457. , 

Possession proceedings (sec 145), preliminary order <n— , 397 ; 
statement of grounds of order, 398 ; 
procedure in—, 409 , inquiry In — , 408 ; 
with drawal of—, 413 ; 
attachment of land In—, 420 ; 
cancellation of preliminary order in—, 424 ; 
fresh— after such cancellation, 424 . 
final order in — , 425 ; effect of final order in — , 428 } 
orders which cannot be made in—, 429 ; 
supplementary order in— , 430; 
persons bound by order in — , 433 : 
duration of the order in—, 434 , 

— do not abate by death of parties, 433 ; 
striking off—, 443 , initiation of fresh — , 444 ; 

—whether civil or criminal, 389 , 
suit for damages for improper — , 441 ; 
tji 44? 

Pos/ Office, production of records of— before Court, 192 » 
place of trial of offences against Post Office, seC 184 
Postponement of proceedings (under sec. 145}, 420 , 

—of inquiry or trial, sec 344; 

—of issue of process in order to make local investigation, 664 } 
—of trial if accused i» a lunatic, 1230 
Power, ordinary and additional— of Magistrate, sees 36. 37 • 
confirmation, continuance and cancellation of— , »ecs 3841 
Preliminary inquiry , see Inquiry 

Preliminary order in security proceedings, 279 ; cojUeds of— , ago, 
copy of— must be served upon the accused, (see * > 

omission to serve the—, 283 , 

..J, . v» 


real 


• • . 1 424 

. ,3S.4o,- 

local jurisdiction of—, (sec. 20), 

—cannot try case summarily, 836 , 
record of evidence in Court of — , sec. 362 , ^ 

contents of judgment of—, sec. 370 ; 
appeal from sentence of—, sec, 411 . 
reference of question of law by — to High Court, S164 ; 
power of— to order prisoner in jiil to be brought up for examination, 
(sec 542) ; 

orders of— are subject to revision, 1206 , , v r' . ^ 


when— may be proved, 946 , 

when evidence of— may be given, sec 311 ; 1 

when— to be set ont in charge, 724 , 

fact, dale and place of— must be stated m the charge* 7-4 f 

procedure when Magistrate trying an accused finds a—, 100$; 
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—or acquittal of an offence bars a retrial for the same offence, 1086, 
1092 , 

—bars a retrial for a different offence upon the same facts, 1093 • 

—or acquittal how can be proved, 946 1330 , 


issue of fresh— not necessary on adjournment of case, 68S , 
dismissal of complaint for failure to pay — fee, 688 , 


le of publication of— 
, 168 , 


I6S { 


—of order in nuisance cases, 337 . 

—when owner of property seized by the Police 15 unknown, 1366 , 
irregularily in—, 165, 1408 

Proclatmid efftndtr must be repotted to Magistrate or police, {sec 45) , 
meaning of—, 103 , 

—may be arrested without warrant, sec $4 
Prosecution, direction of— by ovil, criminal or Revenue Court, (sec 476) , 
duty of Court before directing-, 1241 , 
preliminary inquiry before directing—, 124$ . 


subordination of—, 615 , 

sanction to prosecute — . 646 , who is a—, 642 . 

—not removable from office without sanction of Government, 643 , 
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offence committed by— in discharge of ofificial duty, 644, 

- v.r osecution, 646 , 

560, 

Purs .... Je his jurisdiction, 

(sec 58), 

—of oflender in foreign temlory, 132 ; 

—of offender escaping from lawful custody, sec 66 
QuesUons, refusal to answer — put by police, 500 , 

witness IS not bound to answer — truly before police, 499. 
witriess IS not bound to answer incriminating — , 500 , 

— which ought not to be put to accused in his examination, 979 , 
accused's refusal to answer—, 981 , 
imprisonment of witness for refusal to answer — , 1268 
Questions of /act, Judge may express opinion on— to jury, 922 , 

High Court may enter into — on a reference (under sec 307), 1 124 , 

appeal may Ue on — and taw, sec 418 , 

power of High Court to go into — in revision, 1210 , 

duty of jury to decide—, 924 , 

High Court cannot go mio— on appeal from verdict of jury, n24, itS' 
Question of law, appeal from a trial by jury shall he only on a—, 1223 , 
what IS a—, 1124 , 

reference of— by Presidency Magistrate to High Court, 1164 , 
reservation of— by High Court Session, ri66 , 

Judge’s duty to explain and decide— m a jury trial, 914, 918 , 
commitment can be quashed only on—, 718 
Question ef title, not to be raised in proceeding under Chap XI, 375 , 

— IS not contemplated in inquiry under Chap XIl, 410, 469 > 
order under section 517 si ould not be passed when— arises, 1347 , 
order under sec 523 does not decide any—, 1365 
Railway, place of trial ot offences against—, sec 184 
Rafe by husband, special provision regarding trial of—, sec. 561 
Reasonable apprehension of not getting a fair irni, is a ground of transfer 
of case, 1371 , instances of—, 1372 

Record of evidence in summons case, 1024 , — of evidence m other cases, 
1025 , 

language of— of evidence, sec 357, 

—of evidence in Presidency Magistrate’s Court, sec, 362 , 
calling for— of inferior Court, 1169: 

— of summary trial, 863 j 870, language of such— , sec 263, 
rules for inspection of— of subordinate Courts by High Court, sec 554 • 
— of summary trial of contempt, 1264 

Receiver, appointment of a— in respect of attached property (secs r 45 i 
146), 421, 461 } 

order under sec 145 does not bar jurisdiction of Civil Court to appoint 
a—, 428 

to High Court or Court of Session (under sec 123), 3071 
power of Additional Sessions Judge to hear a — (under sefc I 23 )»^» 
procedure on such—, 308 ; 

no— to High Court of proceedings under Ch XI, 383 . 

—to superior Magistrate when inferior Magistrate cannot try the case, 
root , 

— to superior Magistrate when inferior Magistrate cannot pass sum* 
cient sentence, sec 349; 

when — can be made, Joo8 , * 

powers and duties of referring Magistrate, roo? j 
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powers and dotiM of Magistrate to whom case is referred, 1003, loio ; 

’■ — ■■>-gs, 972 , 


trate, sec 438 , who can make — , 1195 , 
when—may be made, 1196 , when— cannot be made, 1197 , 
— of proceedings of superior Court, 1198 , 
power to make —on a question of law, 1 199 , 
contents of the—, isoo. 

High Court’s power m dealing with the — , 1201 , 

— to High Court when Sessions Judge disagrees with the 
jury, 934, — where assessor case is tried by jury, 933 , 
refusal of Judge to refer, 936 , 
when High Court will accept the — , 938 , 
power of High Court on such—, 939 . 

' 124, 


, H64, 
Magis* 


verdict of 


— . 939A , 

fer in hearing appeal, 1161 , 
regarding disposal of pro 


Jitforwatory^ conhnement oi youthful offenders in a—, 1084 
Ut/usal, person comrautiog non cognuable offence may be arrested without 
warrant on his— to give name and address, 131 , 


lion, 500 ) 
,16,1040 , 


Jitnls and profits, order under section I4) as regards, 406 
KfPly, Prosecutor's right of—, 907 


'l34 the •code of criminal fkocedure 

persons bound to— certain matters (sec 57) to the Magistrate or 
police, (sec 45) ; 

—of inquiry {under sec. 148), 417 , 
decision based on such — , 477 ; 


dismissal of complaint on the -of local investigation (sec 203), 677 , 

' ^ ’ ’ .1329 

rmines jurisdicton of 


absence from — , 1441 , 
punishment for omission 10 notify—, 1443 
Eeitoration, order of -of property attached under (sec 88), 1/9 j 
appeal against order refusing—, sec 405 , 

order (under sec 145) of>'Of property to party forcibly dispossessed' 
426 , 

High Court's power to order— of property in revision, 1212 , 
order of— of property (under sec 517), J345 5 
ditto, (under sec 520', 1353 , 
order of— of property (under sec 522), 1358 , 
appeal from or revision of such order, 1362 , 
order of— of abducted females, sec s$2 
Eitrospecttve effict, amendment bas no—, 2 

Retrial, previous conviction or acquittal bars a— of the same offence, 1092 , 
previous conviction bars a— of a different offence upon the same facts, 



, 79S 

Revenue Court, order of— cannot be revised^under this Code, 1254 , 

‘ power of — to make complaint in respect of certain offences, 1238 
power of— to commit to the Sessions, sec 478 
Review of order passed in nuisance cases, 336 , 

no — of order passed in possession proceedings, 446 , 
no— of order of attachment (sec 146), 463 ; 

Court cannot — its own judgment, 446^ 463, 1054 , 

High Court cannot— Its own judgment, 1055 . 
when High Court can— its own judgment, 1167 
Revision of orders of Magistrate acting under enhanced powers (under 
sec. 30). 69 , 

no — of orders passed on a claim to property attached (under sec. 88), 

173 . 

—of order passed m security proceedings, 228, 276, 294 ; 

—of orders accepting or rejecting snreties, 305 ; 
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— orders in nuisance cases, 335 j 
—of orders (under sec 143^,363. 

—of orders under Chapter Xi, 382 , 

of orders under Chapter XII, 447 • 

grounds of~of order passed under Chapter XII, 44S , 
what the High Court can do in—, 449 . 

—of inquest proceeding (under sec 176), 546 , 

' f - •- "'"'■'lamant, 8ot ; 


orders which are open to—, 1173 . 
orders which arc not open to—, 1172 , 

powers of Sessions Judge and District Magistrate in—, 1174 , 
points to be considered in—, 1174 , 
suspension of sentence m— , 1174 • 
grounds of-by the High Cooit, 1203 , 


1204 , 
20; , 

, I206 , 


—of order (under sec 47W1 1253 , 

—of order of maintenance, 1293 , 

no— by Crioiioal Bench of High Court of order of Civil Court, or of 
Revenue Court, I 2 S 4 > 

—of order of commitment passed by Civil or Revenue Court 1260 , 
—of order sanctioning withdrawal ol prosecution by Public Prosecutor, 
1305 I 

—of order granting bail, 1314 . 

—of order of forfeiture of bond, 1341 , 

—of order of transfer of case, 139, , 

—of order of disposal of property, 1550, 1354 , 

—of order of restoration of property to person dispossessed, 1362 , 

—of order relating to properly sciied by the Police, 1367 , 


798 . ‘ , . p_. 

• • • 'for acts done 


power to give such— cannot be delegated, 646 , 
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who can give such—, 646 ; 
want of such—, 647 ; 

offences re(^irinc— cannot be tried without—, 760 ; 

—for one offence and conviction for another, 7J9 , 

—of High Court for prosecution of approver for giving false evidence, 

964? 

Magistrate giving— for prosecution cannot try the case, 1430 
Satisfactory account of oneself, failnre to give, 349 
Searc/t ot place entered by person sought to be arrested, tit; 

—of women, sec 52 5 
—of arrested person, sec 51 ; 

—for document or thing, (sec 96) ; 
who can make—, 196 ; 

only speciSc articles can be searched, 197, 521 ; 
extent of — , 198 > 

-*'■ — » — * oS ! 


—to be made in presence of witnesses, 3oS ; 

—without witnesses, 315 j 

right of occupant to be present at the—, 211 ; 

search list, 213 ; 

non signing of search list, ci: ; 


iresence, SI7 I 
52* t 


refusal of witness to atteed— , 314 ; 
search witness, whether bound to attend Court, 313 
Scared warrant, when may be issued fsec 96) , 
conditions precedent to the issue of a—, 193 , 
seizure without—, 199 ; 
when— may be executed, 199 ; 
issue of— must be prompt, 199 ; 
power to restrict—, (sec 97); 
search without—, 3o2 ; 

— for publications containing seditions matter, (sec 99A} ; 

— necessary in search by Police Officer during investigation, 525 ; 
when officer in charge of pohcestaiioa way xeqoixt another to issue- 
sec. t66 

SccvrrfTt Court issuiag warrsat of arrest against a person way direct— 
to be taken from him, 152 ; 

— for production of document, 191 ; 

— from person released on probation of good conduct, sec. 562 
Security for keeping peace on conviction, (sec 106) j 
in what offences can —be directed, S19 1 
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—from person promoting enmity between classes, 244 ; 

— from vagrants and suspected persons, sec. tog ; 

—from habitual offenders, sec. no , 

Magistrates empowered to take— from habitual offenders, 256 
Secunfy to keep the peace or for good behaviour, object of, 218 ; 
order for—, 275 ; 
order for fresh—, 27 $ * 
order for— under special Acts, 277 5 
preliminay order for—, 279, 

procedure in security proceedings m respect of person present in 
Court, (sec 113) 5 
final order for—, 292 ; 
amount of—, 293 s 

supplementary order for larger—, 292 ( 

order for— against person already undergoing imprisonment, 296, 
imprisonment in default of—, 306 , 
release of person so imprisoned, (sec 124) , 
ffesh — after discharge of sureties, (sec 126A) , 

appeal from order requiring— for keeping peace or for good behaviour, 
sec 406 

• '••• ^ (sec ^ 

■' • • 343, 


procedure upon of— property by Police, 1363 ? 
conditional order as regards such properly, 13&4 . 
inquiry regarding the tight to such property, 1365 , 
procedure where no claimants appear, 1367A , 
power to sell perishable properly seized by police, sec $2; , 

Police to seize propeity suspectM to be stolen. 1424 
Sentence awardable by High Courts, Sessions Judges, and Magistrates, 
(sec 31, 32} , 

nature of sentence must be defined, 72 , 

sentence awardable by Magistrate empowered under sec. 30 of the 
Code, 78 : 

—In case of conviction of several offences at one trial, (sec 35} 5 
Magistrate should commit to the sessions when he cannot pass 
adequate—, 694, 695 ; sec 347 . 
some— must be passed on conviction, 794, ro47 ; 

—awardable m summary trial, 86: , 

procedure where 2nd or 3rd class Magistrate cannot award sufficient— 
sec, 349 5 , 

passing— before judgment, 1045 ; 

—on offender already sentenced for another offence, sec. 397 ; 
suspension, remission and commutation of— by Local Government, 
sec 401, 402 : 

reduction of— by Appellate Court, 1141 , 

Appellate Court cannot enhance — , 1148 ; 
suspension of— pending appeal, 1154 ; 
suspension of— in revision, 1174 , 

High Court’s power to enhance- m revision, 1216 ; 

—when to commence, 1064 ; 
execution of— on escaped convicts, sec 396 
SenUnce efdeath, sec 36S 5 

judgment should state reasons for not passing— in capital ca 
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submission of—to High Court, sea 374 , 
potver of High Court on such subm sston, 1059 , 
power of High Court to commute— into transportation, lo5o , 
postponement of— on pregnant woman, 1063 , 
execution of— , sec 381 
Sgsiions Court , see Court of Stiston 
Stssions Division and D strict, section 7 
Sessions Judge^ sec 9 , 

sentence, a vardable by—, sec 31 
Assistant — is subordinate to the — , sec 17 (3) , 

Magistrates are not subordinate to the — , 51 , 

power of—to transfer cases, sec 528 , , 

Assistant— has no power to hear appeals 6ioiito, • 

CO ordinate powers of— and District Magistrate in revision 1175, tl7^i 
power of—to grant bail, 1316 

power of Additional and Assistant— to try cases, sec 193 (2} , 
power of Additional — to hear reference (under see 123), ^ 


—of complainant in cooipUint, 6^9 
Solitary eonfinv tent, sentence of— whco can be awarded, 74 
^«r/<i7jurisdiction instances of, 7 
Special law, meaning of^ , 

pro cedure of— not adected by this Code, 32 , 
trial of offences under— , 63. 
arrest without warrant under—, t2o , 
order for security under—, 277 
Special Magistrate, sec 14 
Special powers, instances of—, 8 

Statement of witnesses before Police officers m a Police investigat on, 50* » 
— to Police not to be signed, (sec 162} , 
use of such—, 501 , 
right of accused to get copy of—, 503 , 
record of— and confession before a Magistrate, 508 , 
who can record—, 510 520 , 


, 104\ 1403 

oseculion for offences against 
the — , 637 • . . 

prel minary inquiry by poj ce officer before such prosecution, sec. t9°" 
Stolen property, person in possession of— may be arrested without warrant, 

117 • 

search of house suspected to contain^ (sec 98) , 
order for security against persons who aid in concealment of—, 'oO » 
joint trial of person committing theft and person receiving—, 780 , 
payment of money found on accused to innocent purchaser of—, 

5*9 > 

compensation to bona fide purchaser of— out of fine imposed on 
accused 14202 

power of pol ce to seize property suspected to be—, I4'‘4 
Submission of case to a superior Magistrate, loot , 

—of sentence of death by Court of Session to the High Court, sec 374 1 
—of a case under sec 562 to a ist class Magistrate, 1437 1 
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procedure on such—, X062 

. ; ), 


—of Courts, 631 

Successor sn office, powers of— to act on evidence recorded by his pre* 
decessor, 415, loli, 1394 , 

powers of Magistrate and Judge may be exercised by his—, 1239, 
i3S2,sec5S9 

. *•» made in a— , 223 , 

sec 414 , 


■ “ , sec 261 , 

limit of imprisonment m— •, 862 , 
record of—, 863, 870 , 

language of the record and judgment m— , sec 265 , 
compensation may be awarded {sec 250) in—, 807 , 

Presidency Magistrates cannot hold — , 836 , 

—of certain cases of contempt of Court, 1261 
Sumwsngup by prosecutor, whenaccused does not adduce evidence, sec 289, 
—of case by the Judge to jury, 912 , 

—of evidence. 9:3, 

—of case to the assessors, 941 
Summons, form and contents of, 143 . 

—by whom to be served, 143 . 

—how served, 144 , 

service of— when person cannot be found, 143 . 
service of— outside local limits of Court, (sec 73) , 

—issue of warranto lieu of—, iSi , 

—to produce a document or other thing, 191 , ' 

issue of— in security proceedings, 281 , 
issue of— to witnesses in possession proceedings, 436 , 
issue of— or watrant for offence committed beyond local lurisdiction, 
(sec 186) , 

error or omission in—, 1408, • 

— to jurors or assessors, sec yib 
Summons case, defined, sec 4 (v) ( 

procedure of inquiry in security (peace) proceedings shall be as in a—, 
288 , 

procedure in a nuisance case shall be as in-, 346 , 
procedure under sec J45 whether to be as in—, 409, 
commitment of- to the sessions, 694 , 
issue of warrant to witnesses in a — , 792 , 
trial of warrant case as — , 7S6, 790, b2o , 
trial of— as warrant case, 797, 
charge need not be framed ra— , 788 , 
joint Inal of— and warrant case, 786, 7SS , 
procedure m— where European British subject is corapla 
accused, sec. 445 , 
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examination of complainant and «itnesses in—, 791 , 
examination of accused in—, 973 t 
record of evidence m— , 1024 

Sureties, number, character and class of— to be set out in the prel mmary 
order, 280 ; 

extent of liability of— on forfeitorc of bond, 300, 1337 ; 

power to reject—, 301 j 

inquiry into the fitness of—, 303 ; 

rejection of— previously accepted, 301 f 

test as to the Htness of—, 303 ; 

revision by High Court of orders as to the fitness of sureties, 305 , 
discharge of—, 315 ; 

— may apply any time for discharge, sec ^02 , 

appeal from order refusing to accept or rejecting — , sec 406A ; 

bail bond of—, sec 499 , 

admissibility of judgment of conviction of princips! in proceeding 
against—, 1339 , 

procedure m case of insolvency or death of—, sec 5146 
SusfienstOH of Judges and Magistrates, (sec. 26) ; 

— of sentences by Government, sec 401 ; 

—of sentence pending appeal, 1 r;4 ; 

—of sentence pending revision, it74 ; sec 43S 
Susfita^n, order under Chap VIK caonot be passed on mere—, 350, 271 ; 
mere- 18 not evidence, 271, 273 ; 
cognisance of offences upon mere—, S9‘ . 

TeU^aph, place of trial of offences against—, sec. 184 

7<j«c, order for fencing a—, 329 

Temple, order under sec 24; as regards—, 406 ; 

attachment of— (under sec 146), 455 
Tktft, place of trial for the offence of—, sec iSi 
Title, question of— not to be decided (under sec t44'). 375 > 

—not to be decided in inquiry under Chapter Xil, 410 • 
order under sec 145 confers no — , 4Jd; 

no order of disposal of property should be passed when question of— 
arises, 1347 


. » . . . • ■ 1 le— , 

778. 

Transportation, judgment m senfeaces of, sec 36S ; 
execution of sentence of—, sec 383 ; 

—ID default cf Boe, 70 

of Subordinate Magistrate from one area to another In the same 
district, 44 I 

power to continue trial after—, 94 ; 

—of territorry from British India to Native Slate, 4,S53 : 
power of High Court to — case from Court outside jurisdiction, 57> > 

— of case from Alagistrate taking cognizance on his own information, 

593 . 

right of accused to— in such case, S94 • 

— of case by Magistrate fsec 193X 598 ; 
when cases can be transferred, ; 
to whom case can be transferred, £03, 
effect of— of case, 6oj , 
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procedure before and qtfter— of case, 604, 605 , 

— of case from ju'y district to non jury district, S76 , 
de novo trial whether necessary on — of Magistrate, 1014 , 

— of proceedings from one Magistrate to another 1018 , 

—of appeal by District Magistrate to first class Magistrate, 1 104 , 

—of appeal by Sessions Judge to Additional Sessions Judge, 1 110 ; 
power of Magistrate to make complaint (under sec 476) after his—, 

1238, 

power of High Court to — cases, (sec $26), 
what cases may be transferred, 1370 , 
conditions precedent to transfer, 1369 , 

— of case where it is expedient for the ends of justice, i38'> , 
grounds of— , 1371 — 1378 , 1390, 
what are not grounds of— 1379 
onus of proving grounds of—, 1380 , 

— of case for convenience of t>arties, 1381 
to what Court case may be transferred, 1384 > 
who can apply for—, 13S5 , 
mode of making applicalioo for — , 1386 , 

Magistrate proceeding with the case after issue of rule by High 
Court for — , 1388 , 

power of Governor General to direct— of criminal case, sec. 527 , 
power of Sessions Judge to— cases sec 538 , 

power of Chief Presidency or District and Sub divisional Magistrate 
to~case$, sec 528 , 
when case can be so transferred, 1390 , 
to whom case can be so transferred, 1390 , 
notice before—, 1393 , 
recording reasons for-, 1392 , 

powers and duties of Magistrate to whom case is transferred, 1394 , 
revision of order of—, 1395 
Trte, order under sec 14; m respect of a—, 40^ 

Trtat, meaning of, 19 to88 , 

-.when begins, 19 , 

— in warrant cases, when begins, 19, 830 . 
ordinary place of — , (sec 177) , 
holding- outside Cntish India, 5$o, 

— of accused where act is done or where consequence ensues, 554, 556 ; 
place of-where act is offence by relation to other offence, (sec iSo); 
place of— where scene of offence is uncertain, 565 , 
place of— of offence committed on |oumey, 568 ; 
place of— in case of doubt to be decided by High Court, 570 
Tributary Mahals are not within British India, 4 

Unlawful asstmbly must disperse on command of Magistrate or Police 
officer, (sec. 127); 

use of fire arms by police to disperse — , 318 ; 
use of military force to disperse — , sec 129 
Unnecessary restraint, complainant or witnesses shall not be snbiected 
to — , 536. 

tf . -r — J - I. . ^ 

• 09 
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retirement of jury in Sessions trial to consider — , 925 , 
de\ivery of— by jury, 926 ; 
further consideration of— ,928; 

— to be given on all the chai^e>, 929 ; 

Judge may question jury to ascertain — , 930 • 


■ “ * ■ “S with the~of 

the jury, 936 ; 

appeal from — of jury shall lie on a matter of law only, 1123. 
interference with the— of the jury by the High Court, 1/51, 1152 
Village Headman^ Code does not apply to, to ; 

— IS a Magistrate, 1394A ; 

duty of— to report certain matters (sec 45), lot ; 

rules for the appointment of — ,107. 

Village Police officers, ir. 

Warrant, police officer making arrest most have the — with him, T0S5 
when police may arrest without—, (sec. 54 } ; 
form of— of arrest, 148 , 
general—, 148 : 
conditional— of arrest, 148 ; 
requisites of a valid—, 149 . 
language of—, 149 ; 

—by telegram, 149 s 
cancellation of—, 151 , 


jurisdiction, 284 ; 

—to compel attendance of party under Ch XII, 407; 
issue of — for offence commuted outside jurisdiction, (sec 186) ; 
procedure where such — is issued by Subordinate Magistrate, 
(sec 187) ; 

error or omission lo— ^ 1408 

Warrant case, dehoed, sec 4 (w) j , 

procedure in inquiry in good behaviour case shall be as lO—, 280 » 
—to witnesses for giving evidence in police investigation, 495 > 
procedure m— must be strictly followed Sat, 825 ; 
trial of— as a summons case, 786, 820 • 
trial of summons case as—, 797 ; 
joint trial of summons and—, 786, 788 ; 

procedure in — where European llntish subject is complainant of 
accused, sec. 446 

dispute regarding right to use of— ,,466 
Way, order for removal of obstruction to pnbhc— or thoroughfare, 321, 325 i 
dispute regarding right of—, 466 
H’eig/tti aad measures, inspection by Police of— , sec 153 
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WhifPtne, rules as regards 77; 

execution of sentence of— , sec 390, 

— in addition to imprisonment, sec 39t , 
postponement of— till after imprisonment, 1075 , 
mode of mflictiog the punishment of — , sec 392 , 

— not to be executed by instalments, sec 393 , 
persons exempted from stntente of — , sec 393 , 

— not to be indicted if olTender is not in a fit state of health, 1077 , 
revision of sentence of—, 1078 , 
appeal lies from sentence of—, sec 4r3 
Wtfe, wrongful confinement of— by husbiDtl, 204 , 
right of— to maintenance, 1275 , 

rder of maintenance cnnnut be enforced if husband offers to 
maintain-, 1283 , 


separately by mutual consent, 128J 
IVilhdravjal of possession proceedings (under sec 145), 413 » 

—of prosecution by Public Prosecutor, 1303 , 
effect of such— ,1304 , 

—of remaining charges on conviction on one charge, 785 , 

High Court’s power to direct— of charge, 785 , 
effect of— of complaint, 805 
difference between— and compromise, 803 999 , 
no -of petition of compromise, 999 , 
revival of complaint after—, 803 , 

compensation can be awarded on— of complaint and acquittal of 
accused 809 , 

power of Sessions Judge, etc, to withdraw or recall cases, sec JsS 
Witnessis to a search, 208 , 

examination of— m security proceedings, 286 , 

—whether bound to answer all questions put by Police dnnng investi 
gation, 500 , 

examination of— in possession proceedings, 413 , 
issue of summons to— in such proceedings, 436 , 

Police may require attendance— of during investigation, 493 , 
examination of— by Police, sec 161 , 
commission for examination of—, 1319 , 
power of Court to summon material—, 1411 , 

— may be recalled when chaige is aUered during trial, 740 , 
examination of — in summons case, 791 , 
ditto m warrant case, 823 , 


warrant case after 


“ • • • summoned at the 

trial, 712 , 

refusal of accused to give such list, 713 . 
refusal of the Magistrate to summon such — , 712 , 
examination of «uch— by the Magistrate, 713 , 


\ 
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summoning — to give evidence in the Court of Session, 719^ , 
refusal to summon unnecessary — • 720, 

poner of committing Magistrate to summon supplementary—to give 
evidence in the Court of Session, 722 ; 
rules regarding expense of-», sec 544 ; 

right of accused as to examination and summoniug of— in the sessions 
trial, go 6 ; 

Magistrate being a witness m (he case should not try the case, 1429 
IVoman, search of—, (sec 51) ; 


■ pter Xf, 

376 ; 

— under Ch XII, 415; 

time within which to file — , 403 , 

perusal of—, 411 ; 

taking — from accused instead of examining him, gSo 
Wrongful confintmint, search of persons wrongfully confined, (sec too) • 
form of warrant for such search, 205 , 
what amounts to—, 204 




